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LAW  OF  INSURANCE 


CHAPTER    XXIII. 

AGENTS  OF  INSURER— POWERS,  CONTINUED. 

§  424.     Powers  of  agents :   generally. 

§  425.     Authority  which  the  agent  is  held  out  to  possess. 

§  426.     Agent's  authority  is  coextensive  with  his  eniploj'uient. 

^  427.     Authority  which  the  agent  represents  himself  to  possess. 

§  428.     Private  restrictions  upon  agent's  authority. 

§  428a.  Same  subject:  subagents. 

§  429.     Assured  bound  by  knowledge  of  limitations  upon  agent's  authority. 

§  430.     Obligation  to  inquire  as  to  agent's  authorit^^ 

§  431.     What  is  not  notice  of  agent's  limited  authority. 

§  432.     Stipulation  that  only  certain  agents  may  waive. 

§  433.     Limitation  of  agent's  authority  in  policy  is  valid. 

§  433a.  Statutory'  provisions:  waiver:  standard  policy. 

§  434.     Autl>orities  holding  that  restrictions  in  policy  on  agent's  authority 

bind  insured. 
§  434a.  Same  subject. 
§  435.     Restrictions  in  policy  as  to  the  manner  of  exercising  authority  by 

agent. 
§  436.     That  restrictions  in  policy  on  agent's  powers  only  relate  to  acts 

after  policy  delivered. 
§  436a.  Same  subject. 
§  437.     That  restrictions  in  policy  on  agent's  powers  onl}'  relate  to  acts 

before  loss. 
§  438.     That  restrictions  in  policy  on  agent's  powers  are  only  prima  facie 

binding. 
§  439.     Conclusion :  agent  may  waive  conditions  notwithstanding  inhibition 

in  policy. 
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§  440.  Opinions  of  courts  upon  waiver  and  estoppel:  agents. 

§  440a.  Same  subject. 

§  441.  Restrictions  in  policy:  oral  waiver. 

§  442.  Same  subject :    cases  contra. 

§  442a.  Waiver:    oflficers  or  agents  of  subordinate  lodges. 

§  443.  Where  agent  promises  to  make  proper  indorsement  on  policy,  but 

fails  to  do  so. 

§  444.  Restrictions  in  application  on  agent's  authority. 

§  445.  Agency :  custom,  etc. :  course  of  business :  similar  acts. 

§  446.  Agency:  custom:  signing  for  principal. 

§  447.  Agency :  custom,  etc. :  waiver  of  conditions. 

§  448.  Agency:   custom:   alteration   of  contract. 

§  449.  Agency :    custom,  etc. :  submission  to  award. 

§  450.  Agency:   custom:   proofs  of  loss. 

§  451.  Agency :    custom,  etc. :  surrender  of  policy. 

§  452.  Agency:  custom:  transfer  of  insurance. 

§  453.  j^gency:  custom,  etc.:  negotiations  of  drafts. 

§  454.  Agency :  custom,  etc. :  cancelation  of  policy. 

§  455.  Ratification  of  agent's  acts:  generally. 

§  455a.  Same  subject. 

§  456.  Ratification  of  agent's  acts  operates  retroactively. 

§  457.  Ratification  of  agent's  acts  must  be  entire. 

§  458.  Ratification  of  agent's  acts  must  be  one  which  principal  could  have 

authorized. 

§  459.  Ratification  of  agent's  acts :  signing  for  principal. 

§  460.  Ratification  of  agent's  acts:  the  premium. 

§  461.  Ratification  of  agent's  acts:  retaining  benefits. 

§  462.  Ratification  of  agent's  acts:  neglect  to  disaffirm. 

§  463,  Ratification :  agent  must  have  assumed  to  act  for  claimed  principal. 

§  464.  Ratification  of  agent's  acts:  other  insurance. 

§  465.  Power  to  bind  insurance  company  by  contracts  other  than  those 

of  insurance. 

§  424.  Powers  of  agents :  generally. — As  has  been  stated  the  busi- 
ness of  insurance  necessitates  the  employment  of  agents.  Many 
elements  enter  into  the  determination  of  the  extent  of  their  powers. 
If  limitations  thereon  are  expressly  made  known  to  parties  dealing 
with  them,  the  question  whether  they  exceed  their  authority  is 
comparatively  easy  of-  ascertainment,  which  is  not  the  case  where 
the  exact  extent  of  the  agent's  authority  must  rest  upon  the  uncer- 
tain quantity  known  and  designated  as  his  implied  powers.  It 
is  said  that  an  agent  may  bind  his  principal  by  all  acts  done  by 
him  within  the  apparent  scope  of  his  authority.  This  being  true, 
the  question  at  once  arises,  as  to  what  is  his  apparent  authority, 
and  how  ascertained.     Each  case  must,  in  a  large  measure,  rest 
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upon  its  own  peculiar  facts  and  circumstances.  General  or  local 
and  particular  custom  or  usage,  or  a  course  of  business  or  dealing 
between  the  parties  are  frequently  important  factors.  Whether 
the  claimed  exercise  of  authority  relates  to  past  or  present  or  future 
conditions  and  matters  connected  with  the  policy,  presents  another 
element  for  consideration.  What  authority  the  principal  expressly 
or  impliedly  represents  the  agent  to  possess,  constitutes  another 
factor  in  the  solution  of  the  question.  And  in  case  of  corporations 
or  associations,  the  charter  or  articles  of  association  must  be  looked 
to  to  determine  the  authority  of  its  agents.  Sometimes  peculiar 
or  extraordinary  circumstances  mav  necessitate  and  warrant  an 
immediate  and  justifiable  exercise  of  authority  by  an  agent,  which 
will  in  consequence  be  upheld,  or  a  ratification  of  an  agent's  act 
may  operate  retrospectively.  So  the  character  of  the,  agency  may 
affect  the  question  of  an  agent's  powers.  These  and  other  ele- 
ments, which  enter  into  the  determination  of  this  question,  will 
be  noted  in  the  following  sections  as  far  as  the  cases  on  insurance 
warrant.  So  it  is  held  that  a  general  agent  has  authority  to  waive 
payment  in  cash  of  premiums  and  of  any  conditions  except  when 
a  restriction  upon  his  authority  is  brought  to  the  knowledge  of 
insured."  These  points  are,  however,  more  fully  considered  else- 
where. 

§  425.  Authority  which  the  agent  is  held  out  to  possess. — The 
authority  of  an  agent  of  the  assurer  must  depend,  in  a  large  meas- 
ure, upon  the  authority  which  those  dealing  with  him  are  justihed 
from  the  acts  or  omissions  of  the  principal  in  believing  him  to 
possess.  The  question  is  not  so  much,  what  powers  did  the  agent 
actually  possess — it  is  the  agent's  ostensible  or  apparent  authority, 
that  which  he  is  held  out  to  the  world  to  possess,  which  is  the  test 
of  his  actual  powers  in  thp  absence  of  knowledge  of  limitations 
thereon  on  the  part  of  persons  dealing  with  such  agent.^^  So  it 
may  be  generally  stated  that  an  insurance  company  will  not  be 
allowed  to  hold  out  a  person  as  its  agent,  and  then  disavow  respon- 

"  Newark  Machine  Co.  v.  Kenton  United  States. — Union  INIiitual  Life 

Insurance  Co.  50  Ohio  St.  549,  558,  Ins.  Co.  v.  AVilkinson,  13  Wall.   (SO 

22  L.R.A.  768n,  35  N.  E.  1060,  per  U.  S.)  222,  20  L.  ed.  617. 

Williams,  J.     That  insurer  is  bound  Connecticut.— V^oodhury     Savings 

by  acts  of  agent  after  revocation  of  Bank  &  Building  Assoc,  v.   Charter 

authority,  see  Burlington  Ins.  Co.  v.  Oak  Fire  &  Marine  Ins.  Co.  31  Conn. 

Threlkeid,   60   Ark.   539,   31    S.   W.  517,    528,   529;    Bebee   v.    Hartford 

205.  Comity    Mutual    Fire    Ins.    Co.    25 

12  Farmers'  &  Merchants'  Ins.  Co.  Conn.  51,  65  Am.  Dec.  553. 

V.  Chestnut,  50  111.  Ill,  99  Ato.  Dec.  Illinois.— Eclectic  Life  Ins.  Co.  v. 

492.  Fahrenkrug,  6S  111.  463. 

See  also  the  following  eases:  Ke7itucki/.— German  American  Ins. 
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sibility  for  his  acts."  And  the  tendency  of  the  courts  at  the  pres- 
ent day  is  toward  a  Hberal,  rather  than  a  strict,  construction  of 
an  agent's  powers.^*  The  fact  that  the  agent's  appointment  is  by 
a  written  instrument  cannot  affect  this  rule  where  its  terms  are 
unknown  to  those  deahng  with  him/*  and  the  rule  has  been 
extended  to  cover  such  acts  of  the  agent  as  are  within  the  scope 
of  such  authority  as  the  assured  was  justified,  by  the  company's 
acts,  in  believing  him  to  possess.^^  So  that  an  insurance  company 
is  bound  by  the  acts  of  its  agents  within  the  real  or  apparent  scope 
of  his  authority,^'  and,  to  this  extent,  the  act  of  the  agent  is  that 
of  his  principal."  And  this  is  so,  even  though  he  violates  limita- 
tions upon  that  authority  which  ai'e  not  brought  home  to  the 

Co.  V.  Yellow  Poplar  Lumber  Co.  27   Ins.  Co.  5  Idaho,  593,  600,  51  Pac. 

Ky.  L.  Rep.  105,  106,  81  S.  W.  551,   418. 

31  Ins.  L.  J.  110,  112.  Maine. — Packard      v.      Dorchester 

Minnesota. — Kausal  v.  Minnesota  Mutual  Fire  Ins.  Co.  77  Me.  Ill,  119. 
Farmers'  Mutual  Fire  Assoc.  31  North  Carolina. — Gwaltney  v.  Pro- 
Minn.  17,  17  Am.  Rep.  776,  16  N.  W.  vident  Savings'  Life  Assur.  Soc.  132 
430,  per  Mitchell,  J.  N.  C.  925,  929,  11  S.  E.  659. 

Missouri. — Franklin  v.  Atlantic  ^^  See  Union  Mutual  Life  Ins.  Co. 
Ins.  Co.  42  Mo.  456.  v.   Wilkinson,   13   Wall.    (80   U.   S.) 

New  Hampshire.— Ha-tch  v.  Tay-  222,  20  L.  ed.  617;  ^tna  Ins.  Co.  v. 
lor,  10  N.  H.  538.  Maguire,  51  111.  312. 

New  Yor/c.^Lightbody  v.  North  ^^  j^^rmers'  &  Merchants'  Ins.  Co. 
America  Ins.  Co.  23  Wend.  (N.  Y.)  v.  Chestnut,  50.111.  Ill,  99  Am.  Dec. 
18.  492. 

See  Malleable  Iron  Works  v.  i^  jj^jperial  Fire  Ins.  Co.  v. 
Phcenix  Ins.  Co.  25  Conn.  465,  477.  Murray,  73  Pa.  St.  13;  Union  Mutual 
A  circular  issued  by  the  company  Life  Ins.  Co.  v.  Wilkin.son,  13  Wall, 
may  be  admitted  in  evidence  to  show  (80  U.  S.)  222,  231,  20  L.  ed.  617,. 
that  the  company  held  its  agent  out  per  Miller,  J. ;  German  American  Ins. 
as  authorized  to  write  policies  oov-  Co.  v.  Yellow  Poplar  Lumber  Co.  27 
ering  certain  risks.  Frank  v.  Pacific  Ky.  L.  Rep.  105,  106,  81  S.  W.  551,, 
Mutual  Life  Ins.  Co.  of  Cal.  44  Neb.  31  Ins.  L.  J.  410,  412;  Kausal  v. 
320,  62  N.  W.  454,  24  Ins.  L.  J.  538.    Minnesota  Farmers'  Mutual  Fire  Ins. 

Agent's  "express  authority,"  "ap-  Ass'n,  31  Minn.  17,  47  Am.  Rep.  776,. 
parent  authority,"  and  "agency  or  16  N.  W.  430,  per  the  Court, 
authority  by  estoppel"  defined,  see  ^'^  Lingenf etter  v.  Phosnix  Ins.  Co. 
Dispatch  Printing  Co.  v.  National  19  Mo.  App.  252;  Bebee  v.  Hartford 
Bank  of  Commeixre,  109  Minn.  110,  Ins.  Co.  25  Conn.  51,  65  Am.  Dec. 
50  L.R.A.(N.S.)  74,  124  N.  W.  236.    553;  Viele  v.  Gerraania  Ins.   Co.  26 

13  Southern   Life   Ins.    Co.   v.   Mc-   Iowa,  9,  96  Am.  Dee.  83. 
Cain,  96  U.  S.  84,  24  L.  ed.  653.  "  Clark     v.     Manufacturers'     Ins. 

Cited  in:  United  .'^ia^es.— Bieknell  Co.  2  Wood.  &  M.  (U.  S.  C.  C.)  472, 
V.  Austin  J\lining  Co.  62  Fed.  432,  481,  Fed.  Cas.  No.  2829,  per  Wood- 
435;  Hoffman  v.  Supreme  Council  bury,  J.,  rev'd  8  How.  (49  U.  S.)  235, 
American  Legion  of  Honor,  35  Fed.  12  L.  ed.  1061;  New  York  Central 
252  257.  Ins.  Cos  v.  National  Ins.  Co.  20  Barb. 

"  Idaho.— Easley    v.    New    Zealand   468,  476,  s.  e.  14  N.  Y.  85. 
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knowledge  of  the  party  with  whom  he  deals/^  and  this  apphes 
even  though  the  agent's  acts  be  in  direct  violation  of  his  instruc- 
tions.2°  In  other  words  the  acts  and  declarations  of  its  local  agent 
bind  the  insurer  within  the  apparent  scope  of  his  employment  the 
same  as  if  they  proceeded  from  the  principal  and  the  company  is 
bound  even  though  the  agent  violates  his  principal's  instructions.^ 
So  an  insurance  company  is  bound  by  the  acts  and  declarations 
of  a  local  agent  within  the  scope  of  his  employment.^  Again, 
insurance  companies  are  responsible  for  the  acts  of  their  agents 
within  the  general  scope  of  their  business  intrusted  to  their  care; 
and  no  limitations  of  their  authority  will  be  binding  on  parties 
with  whom  they  deal,  which  are  not  brought  to  the  knowledge 
of  those  parties.^ 

"Viele  V.   Germania   Ins.    Co.    26  ^  xjnion   Mutual    Life   Ins.    Co.    v. 

Iowa,  9,  96  Am.  Dec.  83.     See  Glou-  Wilkinson,  13  Wall.   (80  U.  S.)  222, 

cester   Manufacturing    Co.    v.    How-  20  L.  ed.  617. 

ard  Fire  Ins.  Co.  5  Gray  (71  Mass.)  Cited   in:    United  States.— Imted 

497,  66  Am.  Dec.  376 ;  Bebee  v.  Hart-  States    Life    Ins.    Co.    v.    Smith,    92 

ford  Ins.   Co.   25   Conn.  51,  65  Am.  Fed.  503,  508,  34  C.  C.  A.  511;  Su- 

Dec.    553;    Barnard   v.    Wheeler,   24  preme  Lodge,  Knights  of  Pythias  v. 

Me.  412,  418.  Withers,  89  Fed.  160,  164,  32  C.  C. 

^ORussles     V.     American     Central  A.   182,  59   U.    S.   App.  177;   Hub^ 

Ins.  Corill  N.  Y.  415,  11  Am.  St.  bard   v.   ]\Iutual   Reserve   Fund  Life 

Rep.  674,  21  N.  E.  1000.  Assoc.  80  Fed.  681,  685;  Pha?nix  Ins. 

1  Amarillo  National  Life  Ins.   Co.  Co.  v.  Wartemberg,  79  Fed.  245,  24 
V.  Brown   (1914)  —  Tex.  Civ.  App.  C.   C.   A.   549,  48  U.   S.   App.   344: 
—   106  S.  W.  658,  citing  Lnion  Uu-  Maler  v.  Fidelity  Mutual  Life  Assoc 
tual  Life  Ins.   Co.  v.  Wilkinson,  13  78  Fed.  566,  571,  24  C.  C.  A.  239 
Wall   (80  U.  S.)   222,  20  L.  ed.  617,  245;   Standard  Life  &  Accident  Ins 
623;  Niagara  Ins.  Co.  v.  Lee,  73  Tex.  Co.  v.  Eraser,  76  Fed.  705,  70S,  22 
641,  11  S.  W.  1024;  Morrison  v.  In-  C.   C.   A.   502,   44  U.   S.   App.   694 
sui-ance    Co.    of   North   America,    69  Fireman's    Fund    Ins.    Co.    v.    Nor 
Tex.  353,  5  Am.  St.  Rep.  63,  6  S.  W.  wood,  69  Fed.   71,  78,  16   C.   C.  A 
608,  609 ;  Crescent  Ins.  Co.  v.  Griffin,  142,  32  U.   S.  App.  490 ;   American 
59  Tex.  509,  513,  514.  Emplovers'  Liability  Ins.  Co.  v.  Barr, 

2  '-An  insurance  company  estab-  G8  Fed.  873,  876,  16  C.  C.  A.  54,  32 
lishing  a  local  agency  must  be  held  u.  S.  App.  444;  Mutual  Benefit  Life 
responsible  to  the  parties  with  whom  j„^  Qq  y  Robison,  54  Fed.  580, 
they  transact  business  for  the  acts  395.  gaubie  v.  ^^Etna  Ins.  Co.  2  Dill, 
and  declarations  of  the  agent  within  -^-g'  y^^    q^^    -^^    1111. 

the  scope  of  his  employment,  as  if       Alabama.— keWers  'v.    Commercial 
they  proceeded  from  the  P^ncipal;       j,.^.^  j^^_  ^^    -^q-  ^1^_  282,  290,  16 

Lnion  iMutual  Lite  Ins.  Co.  v.   VVU-    „      ^„q.  c,.„,i:,.„f„  Tn«   Pn  v   Cntcb- 
1  •  iQ  vK-,11     /«n  TT    Q  ^  900    on    '^<5-  'y^'  byndicate  ins.  uo.  v.  caicn 

kin.son,  13  ^  all.   (80  U    S.)  2_      .0  ^^  g^   ^g 

L.  ed.  617.  per  Miller,  J.     See  Con-  "'=.*»  -^"^  o,  J    ^,  \    ,1   j„^    r„ 

7^       (  1   T  c    Tr.    .r    tAco,^    9-^  fJrnf        Arkansas. — State  :Mutual   Ins.  Co. 
tincntal  ins.  Co.  v.  ls.asey,  Zo  (jrat.  ..      -.     .   ,,    010    917    inn 

(Va.)   268,  18  Am.  Rep.  681;  Smith  v.  Latourette,   <1  Aik.     42      4<     lOU 

7.  Niagara  Fire  Ins.  Co.  60  Vt.  082,  Am.  St.  Rep.  63,  -4  S.  ^^^  -00 ;  Jaco- 

6  Am.^St.  Rep.  144,  1  L.R.A.  210n,  way  v.  Insurance   Co.  49  Ark.   32U, 

15  Atl.  353,  per  Taft,  J.  324,  5  S.  W.  339;  Keith  v.  Hersch- 
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A  local  agent  is  shown  to  represent  a  firm  of  general  agents  by 
the  latter's  advertisements,  the  correspondence  of  the  parties  in 
both  of  which  he  is  held  out  as  such,  and  by  their  conduct  in 

berg  Optical  Co.  48  Ark.  138,  146,  2  80  Md.  563,  575,  45  Am.  St.  Rep. 
S.  W.  777.  361,  31  Atl.  317. 

California. — Knarston  v.  Manhat-  Michigan.  —  Tubbs  v.  Dwelling: 
tan  Lif-e  Ins.  Co.  124  Cal.  74,  76,  56  House  Ins.  Co.  84  Mich.  646,  652,  48 
Pac.  773 ;  West  Coast  Lumber  Co.  v.  N.  W.  296 ;  Cook  v.  Standard  Life  & 
State  Investment  &  Ins.  Co.  98  Cal.  Accident  Ins.  Co.  84  Mich.  12,  18,  47 
502,   509,  33   Pae.   258;   Farnum  v.   N.  W.  568. 

Phoenix  Ins.  Co.  83  Cal.  246,  257,  17  Minnesota. — Kausal  v.  Minnesota 
Am.  St.  Rep.  233,  23  Pae.  869;  Sil-  Farmers'  Mutual  Fire  Ins.  Assoc.  31 
verberg  v.  Phopnix  Ins.  Co.  67  Cal.  IMinn.  17,  21,  47  Am.  Rep.  776,  16  N. 
36,  40,  7  Pac.  38.  W.  430. 

Colorado. — Michigan    Fire   &    ]Ma-       Mississippi. — Home     Ins.     Co.     v. 
rine  Ins.  Co.  v.  Wich,  8  Colo.  App.    Gibson,  72  Miss.  58,  65,  17  So.  13. 
409,    416,    46    Pac.    637;    French    v.        Missouri. — Barnard     v.     National 
People;   6    Colo.   App.   311,   317,  40   Fire  Ins.  Co.  38  Mo.  App.  106,  114; 
Pac.  463.  Gentry   v.    Connecticut   Mutual   Life 

Georgia. — Clay  v.  Phoenix  Ins.  Co.  Ins.  Co.  15  Mo.  App.  215,  225 ;  Breck- 
97  Ga.  44,  54,  25  S.  E.  417.  inridge  v.  American  Central  Ins.  Co. 

Indiana. — Indiana      Ins.      Co.      v.   87  Mo.  62,  71. 
Hartwell,  123  Ind.  177,  192,  24  N.  E.        Xerada.— German      Ins.      Co.      v. 
100;    Commercial   Union   Ins.   Co.  -v.    Shader,  68  Nev.  1,  60  L.R.A.  921,  93 
State,  113  Ind.  331,  336,  15  N.  E.   N.  W.  972. 

518;  Lake  Sliore  &  M.  S.  Rv.  Co.  v.  New  Jersey/. — Dimick  v.  Metropoli- 
Foster,  104  Ind.  293,  313, "  54  Am.  tan  Life  Ins.' Co.  69  N.  J.  L.  384,  399, 
Rep.  319,  4  N.  E.  20;  Phoenix  Mu-  62  L.R.A.  781,  55  Atl.  291;  Millville 
tual  Life  Ins.  Co.  v.  Hinesly,  75  Ind.  ]\Iutual  Marine  &  Fire  Ins.  Co.  v.  Me- 
1,  10.  chanics'    &    Workmen's    Building    & 

Kansas. — Western  Home  Ins.  Co.  Loan  Assoc.  43  N.  J.  L.  652,  656. 
V.  Hogue,  41  Kan.  523,  527,  21  Pac.  Neiv  Yor/v.— Cullinan  v.  Bowker, 
641 ;  Continental  Ins.  Co.  v.  Pearce,  180  N.  Y.  93,  97,  72  N.  E.  911 ;  Low- 
39  Kan.  396,  402,  7  Am.  St.  Rep.  enstein  v.  Lombard,  164  N.  Y.  324, 
537,  18  Pac.  291;  American  Central  329,  58  N.  E.  44;  O'Brien  v.  Prescott 
Ins.  Co.  V.  McLanathan,  11  Kan.  533,  Ins.  Co.  134  N.  Y.  28,  31,  31  N.  E. 
549.  265;   Weed  v.  London  &  Lancashire 

Kentncki/.—V^right  v.  Northwest-  Fire  Ins.  Co.  116  N.  Y.  106,  117,  22 
em  Mutual  Life  Ins.  Co.  91  Kv.  208,  N.  E.  229 ;  Mar\'in  v.  Universal  Life 
213,  15  S.  W.  242 ;  Mutual  Benefit  Ins.  Co.  85  N.  Y.  278,  283 ;  Goodwin 
Life  Ins.  Co.  v.  Daviess,  87  Kv.  541,  v.  Massachusetts  Mutual  Life  Ins.  Co. 
548,  9  S.  W.  812;  Phoenix  Ins.  Co.  73  N.  Y.  480,  495;  Mersereau  v. 
V.  Spiers,  87  Kv.  285,  296,  8  S.  W.  Phcenix  Mutual  Life  Ins.  Co.  47  Hun 
453.  (N.  Y.)  603;  Goldwater  v.  Liverpool 

Louisiana. — ]\Iurphy  v.  Roval  Ins.  &  London  &  Globe  Ins.  Co.  39  Hun 
Co.  52  La.  Ann.  775,  784,  27  So.  143.    (N.  Y.)   178;  Kuney  v.  Amazon  Ins. 

i¥oz«e.— Packard  ~  v.  Dorchester  Co.  36  Hun  (N.  y!)  66,  69;  Maher 
Mutual  Fire  Ins.  Co.  77  Me.  144,  150.   v.  Hibernian  Ins.  Co.  6  Hun  (N.  Y.) 

Maryland. — Hartford      Fire      Ins.    354. 
Co.  V.' Keating,  86  Md.  130,  146,  63       North     Carolina.  —  Gwaltnev     v. 
Am.  St.  Rep.  499,  38  Atl.  29;  Schaef-   Provident  Savings'  Life  Assur."  Soe. 
fer  V.  Farmers'  Mutual  Fire  Ins.  Co.    132  N.  C.  925,  929,  44  S.  E.  659;  Fol- 
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working  together  in  obtaining  insurance,*  But  a  fraternal  benefit 
society  is  not  bound  by  declarations  of  a  local  agent  made  outside 
the  scope  of  his  authority.^ 

The  authority  of  a  soliciting  agent  of  an  insurance  company, 
to  take  applications  for  insurance,  carries  with  it  the  legal  impli- 
cation of  an  authority  to  fill  up  the  application,  and  to  do  all 
things  needful  in  perfecting  it.^  For  if  insurance  companies  clothe 
their  agents  with  apparent  authority  to  represent  them  in  all  mat- 
ters in  procuring  the  application,  they  are  their  agents  in  all  that 
legally  concerns  it.'^  Limitations  upon  the  powers  of  a  general 
agent  do  not  bind  third  persons  without  notice  thereof.*     So  a 

lette  V.  United   States  Mutual  Aeei-  647,  662,  26  S.  E.  521;  Coles  v.  Jef- 

dent  Assoc.  107  N.   C.   240,  244,  12  ferson  Ins.  Co.  41  W.  Va.  261,  266, 

L.R.A.  317,  22  Am.  St.  Rep.  878,  12  23   S.   E.   732;   Deitz  v.  Providence- 

S.    E.    370;    McCraw   v.    Old   North  Washington  Ins.  Co.  31  W.  Va.  851, 

State  Ins.  Co.  78  N.  C.  149,  155.  857,  13  Am.   St.  Rep.   909,  8   S.  E. 

Ohio. — Farmers'   Ins.   Co.   v.   Wil-  616 ;  Sheppard  v.  Peabody  Ins.  Co.  21 

liams,  39  Ohio  St.  584,  589,  48  Am.  W.  Va.  368,  382. 

Rep.  474.  Distinguished  in:  United  States. — 

Oregon. — Hardwiek   v.    State   Ins.  New  York  Life  Ins.  Co.  v.  Fletcher, 

Co.  20  Ore.  547,  560,  26  Pac.  840.  117  U.  S.  519,  531,  29  L.  ed.  938,  6 

Ehode  Island. — Reed  v.  Equitable  Sup.  Ct.  837. 

Fire  &  Marine  Ins.  Co.  17  R.  I.  785,  California. — Wheaton      v.      North 

788,  18  L.R.A.  498,  24  Atl.  833.  British  &  Mercantile  Ins.  Co.  76  Cal. 

South   Carolina.— Stkkley   v.   Mo-  415,  419,  8  Am.  St.  Rep.  216,  18  Pae. 

bile  Lis.  Co.  37  S.  C.  56,  69,  16  S.  E.  758. 

280 ;    Pelzer    Manufacturing    Co.    v.  Georgia. — Reese  v.  Fidelity  Mutual 

Sun  Fire  Office,  36   S.   C.  213,  270,  Life  Assoc.  Ill  Ga.  482,  490,  36  S. 

15  S.  E.  562.  E.   637;    Stamey   v.   Western   Union 

Tennessee. — American  Central  Ins.  Telegraph   Co.   92   Ga.   613,   618,  44 

Co.    V.    MeCrea,   8    Lea    (76    Tenn.)  Am.  St.  Rep.  95,  18  S.  E.  1008. 

528,  41  Am.  Rep.  647.  Louisiana. — Murphy  v.  Royal  Ins. 

Tea:as.— Planters'  Mutual  Ins.  Co.  Co.  52  La.  Ann.  775,  791,  27  So.  143. 

V.  Lyons,  38  Tex.  273.  New     York. — Bernard     v.     United 

Vermont. — Smith  v.  Niagara  Fire  Life  Ins.  Co.  43  N.  Y.  Supp.  527,  14 

Ins.  Co.  60  Vt.  682,  691, 1  L.R.A.  221,  App.  Div.  142,  151. 

6  Am.  St.  Rep.  144,  15  Atl.  353.  *  National  Union  Fire  Ins.  Co.  v. 

Virginia.— Mutual  Fire  Ins.  Co.  v.  Burkholder,   116   Va.   942,  83   S.   E. 

Ward,  95  Va.  231,  238,  28  S.  E.  209;  404,  45  Ins.  L.  J.  60. 

Wytheville  Insurance  &  Banking  Co.  ^  Morgan  v.  Royal  Ben.   Soc.  167 

V.  Teiger,  90  Va.  277,  282,  18  S.  E.  N.  Car.^262,  83  S."E.  479. 

195;    Wroten    v.    Armat,    31    Gratt.  ^  Combs    v.    Hannibal    Savings    & 

(Va.)  228,  260;  Manhattan  Fire  Ins.  Insurance   Co.  43  Mo.  148,   97  Am. 

Co.   V.   Weill,   28   Gratt.    (Va.)    389,  Dec.  383. 

395,  26  Am.  Rep.  364.  7  Rowley  v.  Empire  Ins.  Co.  36  N. 

West    Virginia.— Medley    v.    Ger-  Y.  550,  553,  4  Abb.  Dec.  431.     See 

man  Alliance  Ins.  Co.  55  W  Va.  342,  Union  Mutual  Life  Co.  v.  Wilkinson, 

349,  47  S.  E.  101;  Maupin  v.  Scottish  13  Wall.    (80  U.  S.)   222,  20  L.  ed. 

Union   &   National    Ins.    Co.   53    W.  617,  per  Miller,  J. 

Va.  557,  572,  45  S.  E.  1003 ;  Wool-  «  Sun  Insurance  Office  of  London 

pert  V,  Franklin  Ins.  Co.  42  W.  Va.  v.  Mitchell,  186  Ala.  420,  65  So.  143. 
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person  may  bind  an  insurance  company  by  his  acts  as  general 
agent,  where  he  is  held  out  as  such  by  the  company  in  the  com- 
munity where  he  docs  business,  provided  limitations  on  his  powers 
are  unknown  to  those  dealing  with  such  agent.^  If  the  agent  is 
authorized  to  issue  policies  of  insurance,  and  consummate  the  con- 
tract, he  can  bind  his  principal  by  any  act,  agreement,  representa- 
tion, or  waiver,,  within  the  ordinary  scope  and  hmit  of  the  insurance 
business,  which  is  not  known  by  the  assured  to  be  outside  the 
authority  granted  to  the  agent. ^°  And  where  an  agent  has  general 
authority  to  effect  contracts  of  insurance  to  carry  on  the  business 
at  his  agency,  and  to  do  all  necessary  and  proper  things  in  the 
prosecution  thereof,  it  follows,  as  a  necessary  incident  of  such 
authority,  that  he  has  power  to  fix  rates  of  premium,  to  give  con- 
sent to  the  increase  of  risks,  and  change  of  occupation  of  buildings 
insured,  to  cancel  policies  on  account  of  increase  of  risks,  and  to 
exercise  supervision  over  the  property  covered  by  policies  issued 
at  his  agency.  Such  implied  authority  is,  however,  subject  to  limita- 
tions imposed  by  his  principals  and  known  to  those  with  whom  he 
deals.^^  But  it  is  held  that  a  general  agent  of  a  life  insurance 
company  has  no  authority  to  issue  a  policy  to  a  physician,  under 
an  agreement  that  he  pay  a  certain  annual  premium  for  a  term  of 
years,  and  that  he  shall  be  employed  as  examining  physician  and 
his  services  be  paid  by  the  premium. ^^ 

§  426.  Agent's  authority  is  coextensive  with  his  employment. — 
An  agent's  authority  is  prima  facie  coextensive  with  the  business 

^  Western  Home  Ins.  Co.  v.  Hogue,   perial   Fire   Ins.   Co.   v.   Murray,   73 
41  Kan.  524,  21  Pac.  641.  Pa.    St.   13;   Hotehkiss   v.   Germania 

10  Malleable  Iron  Works  v.  Phoonix  Fire  Ins.  Co.  5  Hun,  90 ;  Mentz  v. 
Ins.  Co.  25  Conn.  465;  National  ^lu-  Lancaster  Fire  Ins.  Co.  79  Pa.  St. 
tual  Fire  Ins.  Co.  v.  Barnes,  41  Kan.  475,  476.  See  cases  in  last  note. 
161,  21  Pac.  165;  American  Central  ^^  ^^chor  Life  Ins.  v.  Pease,  44 
Ins.  Co.  v.  McLanathan,  11  Kan.  How.  Pr.  (N.  Y.)  385,  66  Barb.  (N. 
533;  Gloucester  Mfg.  Co.  v.  Howard  Y.)  360.  See  Fried  v.  Royal  Ins. 
Fire  Ins.  Co.  5  Gray  (71  Mass.)  497,  Co.  50  N.  Y.  243.  For  cases  of  im- 
66  Am.  Dee.  376;  Marcus  v.  St.  ]ilied  powers  of  agents,  see  Maryland 
Louis  Ins.  Co.  68  N.  Y.  625.  See  Fire  Ins.  Co.  v.  Gusdorf,  43  Md.  506; 
German  American  Ins.  Co.  v.  Yellow  Commonwealth  v.  Mechanics'  Mutual 
Poplar  Lumber  Co.  27  Ky.  L.  Rep.  Fire  Ins.  Co.  120  Ma.ss.  495;  Chase 
105,  106,  84  S.  W.  551,  34  Ins.  L.  J.  v.  Hamilton  Mutual  Ins.  Co.  22  Barb. 
410,  412;  Rowley  v.  Empire  Ins.  Co.  (N.  Y.)  527,  rev'd  20  N.  Y.  52;  West- 
36  N.  Y.  550,  s.  c.  42  N.  Y.  557,  4  Chester  Fire  Ins.  Co.  v.  Eaile,  33 
Abb.  Dee.  131;  Benson  v.  Ottawa  Mich.  143;  Train  v.  Holland  Pur- 
Agr.  Ins.  Co.  42  U.  C.  Q.  B.  282.  Ex-  chase  Ins.  Co.  62  N.  Y.  598 ;  Carter 
amine  Hartford  Fire  Ins.  Co.  v.  Web-  v.  Cotton  States  Life  Ins.  Co.  56  Ga. 
ster,  69  111.  392.  237;  Guardian  Mutual  Life  Ins.  Co. 

"Vicle   V.    Germania   Ins.    Co.   26    v.   Ilogan,  80  111.  35,   22  Am.   Rep. 
Iowa,  9,  96  Am.  Dec.  83.     See  Im-    180. 
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intrusfed  to  lii?  care,"  and  this  is  especially  true  of  insurance 
companies  which  do  business  by  agencies  at  a  distance  from  their 
principal  office.^*  So  therefore,  the  known  character  of  the  employ- 
ment, or  the  nature  of  the  business,  is  of  great  weight  in  determin- 
ing the  scope  of  the  agent's  authority,^*  and  the  rule  is,  that  an 
agent  has  authority  to  adopt  the  ordinary  means  and  pursue  the 
course  necessitated  by  the  business  he  is  employed  in  to  undertake, 
and  which  is  necessary  to  accomplish  the  objects  intended. ^^  And 
not  only  this,  but  the  company  is  also  bound  by  tlie  agent's  acts, 
done  within  the  limits  of  whatever'  authority  may  reasonably  be 
presumed  by  the  public  to  exist,  by  reason  of  such  business,  and 
the  general  manner  of  transacting  it."  So  a  general  agent's  author- 
ity is  determined  by  the  nature  of  the  business  and  is  prima  facie 
coextensive  with  his  employment."  And  a  local  agent  or  an  agent 
authorized  to  transact  the  busine.ss  of  a  life  insurance  company 
at  a  certain  place  has  authority  to  do  such  things  as  are  usually 
done  by  local  insurance  agents  as  incident  to  the  busine.«s,  unless 
his  authority  is  specially  limited  and  any  limitations,  of  such 
authority  and  not  ordinarily  appertaining  thereto  will  not  bind 
third  persons  without  notice  express  or  implied  of  said  limitations." 
So  a  soliciting  agent's  authority  to  procure  applications,  submit 
them  to  the  company  and  to  deliver  the  policy  embraces  all  inci- 
dental and  naturally  connected  matters  covering  also  negotiations 
prior  to  said  delivery.'" 

A  person  dealing  with  an  agent  has  a  right  to  rely  upon 
the  acts  of  said  agent  until  the  termination  of  the  trans- 
action, in  the  absence  of  knowledge  or  notice  that  the  agency 
has  terminated.  This  rule  applies  where  an  agent  who  so- 
licited and  effected  the  insurance  and  delivered  the  policy  issues 

"  Union   Mutual   Life   Ins.   Co.   v.  Co.  40  Fed.  717,  720,  721,  per  Shiras, 

Wilkinson,  13  Wall.   (80  U.  S.)   222,  J. 

235,   20  L.   ed.   617,  per   Miller,   J. ;        "  Kenton  Ins.  Co.  v.  Shea^  6  Bush 

I^Farvin  v.  Universal  Life  Ins.  Co.  85  (^'^y-)    1^-*^   ^9   Am.   Dee.   G/6.     See 

X.   Y.   278,  283,  39   Am.   Rep.   657;  '^'^ion  Mutual  Life  Ins.  Co.  v.  Wil- 

W^eed  V.  London  &  Lancashire  Fire  kmson,  13  Wall.   (80  U.  S.)   222,  20 

Ins.  Co.  116  N.  Y.  106,  117,  22  N.  E.  ^■.^^-  ^^^^  Per  the  Court;  Kansal  v. 

'^'''9  per  Brown  J  Minnesota  Farmers'  ^Mutual  Fire  Ins. 

^"^^  Union   Mut'ual   Life   Ins.   Co.   v.  ff  ^?,^- ^1  ^i^""- 17,  47  Am.  Rep.  776, 

Wilkinson,  13  Wall.   (80  U.  S.)   222,    ^^s^o  ^^V       '  P"'  nJ  ^""Vr      a 
on-    on  T      ri   A1-  ^"^  Sun  Insurance  Ofiice  of  London 

15Q       T     ■    ,    ',   T        n      *.    -n^  V.  Mitchell,  186  Ala.  420,  65  So.  143. 
.     %oT7'Q'f-.^''lnf°-^.?4"        ^'Thompson    v.    Michi.^an    Mutual 

wards,  122  US   4o7,  30  L.  ed.  1178,  Life  Ins.  Co.  56  Ind.  App.  5(i2.  105 

7  Sup.  Ct.  1249;  Markey  v.  Mutual  K.  E.  780. 

Benefit  Life  Ins.  Co.  103  Mass.  78.  20  Kellv"  v.    Citizens    Mutual    Fire 

i«  Abraham  v.  North  German  Ins.  Assoc.  96  :\Iinn.  477,  105  N.  W.  675. 
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written  permission  to  assured  authorizing  removal  of  the  property.* 
And  after  an  insurance  company  has  appointed  an  agent  in  a  par- 
ticular business,  parties  dealing  with  him  in  that  business  have  a 
right  to  rely  upon  the  continuance  of  his  authority,  until  in  some 
way  informed  of  its  revocation.^  An  agent  of  a  northern  life 
insurance  company  had  no  right  to  receive  premiums  in  a  south- 
ern state  in  insurrection  after  the  commencement  of  the  Civil  War, 
which  operated  to  terminate  any  agency  theretofore  existing.  A 
tender  of  them  to  such  agent  had  no  effect  to  keep  the  policy  in 
life.3 

§  427.  Authority  which  the  agent  represents  himself  to  possess, — • 
If  a  person  actvS  openly  and  notoriously  in  exercising  the  duties 
of  a  particular  agency,  and  under  such  circumstances  as  imply 
knowledge  of  the  company,  the  presumption  attaches  that  he  has 
the  authority  he  thus  claims  to  possess,*  for  it  is  immaterial,  so 
far  as  an  agent's  dealings  with  third  persons  are  concerned,  whether 
he  acts  by  the  direction  and  request  of  the  principal,  or  by  his 
permission  merely.  He  is  equally  an  agent  in  both  cases.*  But  it 
must  not  be  understood  from  this  rule,  that  an  agency  can  be  cre- 
ated by  the  mere  representations  of  a  person  claiming  to  act  as 

1  Goldstein  v.  Pacific  Home  Mutual  540,  544,  64  Am.  St.  Rep.  700,  29 
Fire  Ins.  Co.  74  Ore.  247,  145  Pac.    S.  E.  245. 

267,  45  Ins.  L.  J.  361,  citing  to  the  Distinguished  in  Atlantic  Ins.  Co. 

rule    Union    Bank    &    Trust    Co.    v.  v.  Carlin,  58  Md.  336,  345. 

Lono--Pole   Lumber    Co.    70    W.    Ya.  ^  New  York  Life  Ins.  Co,  v.  Davis, 

558,  41  L.R.A.(N.S.)   663,  74  S.  E.  95  U.  S.  42-5,  24  L.  ed.  453.    Cited  in 

674  Williams  v.  Paine,  169  U.  S.  55,  70, 

2  Southern  Life  Ins.  Co,  v.  Mc-  28  L.  ed.  665,  18  Sup.  Ct.  279;  Unit- 
Cain,  96  U.  S.  84,  24  L.  ed.  653.  ed  States  v.  Dietrich,  126  Fed.  664, 

Cited  in:   United  States. — Johnson  6<5;  Ellis  v.  Connecticut  Mutual  Life 

V.  Christian,  128  U,  S.  374,  381,  32  Ins.  Co.  19  Blatchf.  383,  386,  8  Fed. 

L.  ed.  414,  9  Sup.  Ct.  87;  Gratz  v.  84;  Chase  v.  United  States,  7  App. 

Land  &   River  Improvement   Co.  82  D.  C.  142;  Laughlin  v.  Fidelity  Mu- 

Fed.  385,  27  C.  C.  A.  310,  53  U.  S.  tual   Life   Assoc,   8   Tex.    Civ.   App, 

App.  499,  40  L.R.A.  399.  448,  453,  28  S.  W.  411. 

Arkansas. — Burlington  Ins.  Co.  v,  *  Indiana,  Bloomington  &  Western 

Threlkeld,   60   Ark.   539,   544,   31    S.  Ry.  Co.  v.  Adamson,  114  Ind.  282,  15 

W.  265;  Keith  v.  Herschberg  Optical  N.  E.  5;  Singer  Co.  v.  HoUlfo<U.  86 

Co.  48  Ark.  138,  146,  2  S.  W.  777.  111.  455,  29  Am.  Rep.  43;  Perkins  v. 

Colorado. — Pomeroy       v.       Rocky  Washington  Ins.  Co.  4  Cow.  (N.  Y.) 

Mountain    Ins.    &    Savings'    Inst.    9  645;  Lungstrass  v.  German  Ins.  Co. 

Colo.  295,  302,  59  Am.  Rep.  144,  12  57  Mo.  107. 

Pac.  153.  *  Fav  &  Bryant  v.  Richmond  Ins. 

Nebraska.    —   Cheshire    Provident  Co.  43  Vt.  25,"  28,  per  Peck,  J.;  Per- 

Inst.  v.  Feusner,  63  Neb.  682,  688,  88  kins  v.  Washington  Ins.  Co.  4  Cow. 

N.  W.  849.  (X.  Y.)   645,  6  Johns.  Ch.    (N.  Y.) 

South    Carolina. — Wilson   v.    Com-  485. 
mercial   Union   Assur.   Co.   51    S.   C. 
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agent,  for  it  cannot.^  So  the  words  of  the  court,  in  a  Rhode  Island 
case'  arc  pertinent.  The  court,  per  Parkhurst,  J.,  said:  "Again 
the  plaintiff  claims  that  Brophy  is  to  be  deemed  the  agent  of  the 
defendant,  so  as  to  affect  the  defendant  with  notice  of  fraud,  prac- 
ticed by  him  upon  the  plaintiff',  because  Brophy's  name  appears 
on  the  application  for  the  insurance,  under  the  caption  'General 
or  District  Agent's  Statement,'  as  having  signed  the  same,  'Signa- 
ture of  agent,  A.  Brophy,'  and  also  because  on  the  proof  of  loss 
signed  by  George  E.  Marshant,  administrator,  the  answer  to  the 
question,  'AVhen  and  to  whom  was  the  last  payment  of  premium 
made?'  the  answer  is,  'Brophy,  agent.'  As  Brophy  was  not  in 
fact  the  agent  of  the  company,  he  could  not  make  himself  such 
by  his  own  act;  and  it  cannot  be  said  that  by  these  statements  the 
defendant  made  or  accepted  him  as  such,  or  held  him  out  as  such. 
These  papers  Avere  its  own  private  papers,  not  published,  and  are 
entirely  consistent  with  the  fact  that  Brophy  was  an  insurance 
broker,  and  had  only  such  limited  functions  as  such  as  set  forth 
in  our  former  opinion." 

The  question  is,  what  power  third  persons  had  a  right  to 
su})pose  he  possessed,  judging  from  his  acts,  and  those  of 
his  principals.*  Nor  can  agency  be  proven  by  the  fact  alone 
that  one  is  "acting"  for  another,^  nor  by  general  reputation,^" 
nor  are  the  declarations  of  an  agent  evidence  of  his  authority." 
In  Perkins  v.  AVashington  Insurance  Company  of  New  York  ^^  a 
person  was  appointed  as  a  suneyor  of  an  insurance  company,  and 
received  in  a  letter  from  the  president  thereof  his  appointment, 
and  also  printed  proposals  of  the  company.  From  these  the  agent 
framed  and  published  an  advertisement  to  which  he  put  the  names 
of  the  president  and  secretar\\  and  his  own  name  as  agent,  and 
thereby  solicited  insurances  through  himself  for  the  company. 
This  advertisement  was  unauthorized  by  the  principal,  nor  did  it 
appear  that  it  had  knowledge  tliereof  till  the  trial.  The  proposals 
sent  by  the  company,  and  the  letter  of  the  president,  were  hung 

*  Marvin  v.  Wilber,  r)2  N.  Y.  270;  'On  last  point  see  also  Perkins  v. 

Grover  &  Baker  Sewinp:  ]\Iaehine  Co.  Washington  Ins.   Co.   of  New    i'ork, 

V.   Polliemus,  34  Mifh.  247;   Strinor-  4  Cow.   (N.  Y.)   645,  rev'g  6  Johns, 

ham  V.  St.  Nicholas  Ins.  Co.  4  Abb.  Ch.   (N.  Y.)   48.i. 

App.    Dec.    (N.    Y.)    315.    37    How.  ^  Walsh  v.  St.  Paul   Trust  Co.  39 

Prac.  365,  5  Abb.  Prac.   (N.  S.)   80,  Minn.  23,  38  N.  W.  631. 

3  Keyes    (N.   Y.)    280;   Reynolds  v.  1°  Giaves  v.  Horton,  38  Minn.  66, 

Continental  Ins.   Co.   36   Mich.   131;  35  N.  W.  568. 

Liglitbodv    V.    Norlli    American    Ins.  ^^  James  v.  Stookey,  1  Wash.   (U. 

Co.  23  Wend.    (N.  Y.)    18,  22,   per  S.  C.  C.)  330,  Fed.  Cas.  No.  7184. 

Bronson,  J.  ^M    Cow.    (N.    Y.)    645,    rev'g    6 

'Monast   v.   Manhattan   Life    Ins.  Johns.  Ch.  (N.  Y.)  485. 
Co.  35  R.  I.  204,  86  Atl.  728. 
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up  in  his  place  of  business  by  the  agent.  The  agent  had  several 
times  agreed  to  insurances,  and  the  premiums  were  forwarded, 
and  the  company  had  confirmed  the  agent's  acts.  The  same  thing 
was  done  in  this  case,  and  the  agent  had  fixed  the  rate  of  premium. 
A  bill  in  equity  was  brought  to  compel  the  issue  of  a  policy,  or 
the  payment  of  the  loss,  and  payment  was  decreed. ^^  Again  if 
an  officer  of  a  corporation  acts  publicly  as  such,  in  the  management 
of  the  corporation's  affairs,  a  due  appointment  is  presumed. ^^  So 
where  the  secretary  of  an  insurance  company  gave  his  consent  to 
the  assignment  of  a  policy,  it  was  held  that  his  authority  must  be 
presumed.^*  But  it  is  no  defense  to  an  action  on  an  insurance 
policy,  that  the  insured  agreed  upon  a  compromise  with  a  person 
who  represented  himself  as  authorized  to  act  for  the  several  compa- 
nies in  which  the  property  was  insured,  but  who  was  only  a  general 
agent  and  adjuster  for  one  company,  and  whose  settlement  one 
of  the  companies  did  not  act  upon,  by  tendering  its  proportion  of 
the  amount  to  be  i>aid,  until  after  action  brought,^®  and  where  a 
broker  represented  himself  to  the  insured  as  the  agent  of  a  certain 
company,  and  the  policy  was  issued  and  accepted  by  the  insured, 
who  paid  the  premium  to  the  broker,  who  never  transmitted  it 
to  the  company,  it  was  held  that  the  insured  was  justified  in  assum- 
ing that  the  broker  was  an  agent  of  the  company,  and  that  the 
latter  could  not  avail  itself  of  the  defense  of  nonpayment  of  the 
premium. ^"^  So  an  insurance  company  is  bound  by  a  policy  issiied 
by  an  agent  for  a  particular  city,  though  the  property  insured  is 
in  another  city  where  the  company  had  another  agent,  if  the  agent 
issuing  the  policy  claims  to  have  authority,  and  the  fact  of  the 
existence  of  the  other  agency  is  not  known  to  the  assured. ^^ 

Although  there  is  no  direct  evidence  an  agent  will  be  held  either 
the  soliciting  or  recording  agent  of  the  insurer  where  he  counter- 
signed the  policy  as  agent  and  his  name  apnears  directly  following 
an  attached  mortgage  clause  and  there  is  evidence  of  the  declaration 
of  such  agent  that  he  represented  the  company,  made  at  the  time 

"See     also     Woodbury     Savinors  Const.   (1  N.  Y.)   290,  s.  e.  3  Denio 

Bank  &  Bniklins:  Assoc,  v.   Charter  (N.  Y.)  254. 

Oak  Fire  &  Marine  Tns.  Co.  31  Conn.  ^^  Liiee  v.  Sprinafield  Fire  &  Ma- 

517,  518;  Lio-litbodv  v.  North  Amer-  rine  Ins.  Co.  1  Flip.    (U.  S.   C.   C.) 

lean  Ins.  Co'.  23  Wend.   (N.  Y.)   18.  282,  Fed.  Cas.  No.  8589,  per  Withey, 

14  Bank  of  United   States  v.   Dan-  J. 

bridge,  12  Wheat.   (25  U.   S.)    89,  6  i"^  Lycorains:  Fire  Ins.  Co.  v.  Ward, 

L.  ed.  552,  per  Storv,  .1.     See  l\Ter-  90  111.  545.     Examine  Germania  Fii'e 

chants'  Bank  v.  State  Bank,  10  Wall.  Ins.  Co.  v.  McKee,  94  111.  494,  500. 

(77  U.  S.)  644,  19  L.  ed.  lOOS;  Clark  ^^  Lightbodv    v.    North    American 

V.   Benton   Mfg.   Co.   15   Wend.    (N.  Ins.  Co.  23  Wend.   (N.  Y.)   18.     See 

Y.)   25G.  2FAna   Ins.    Co.   v.    Maguire,   51    111. 

i^Conover   v.    Mutual    Ins.    Co.    1  342. 
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of  the  delivery  by  him  of  the  policy  with  the  attached  mortgage 
clause." 

§  428.  Private  restrictions  upon  agent's  authority. — It  is  well 
settled  that  the  rights  of  innocent  third  parties,  dealing  with  an 
agent  within  the  apparent  scope  of  his  authority,  cannot  be  affected 
by  private  instructions  to  such  agent,  or  secret  limitations  upon 
his  authority.^"  It  is  no  defense  that  the  general  agent  departed 
from  private  instructions  when  acting  within  the  general  scope  of 
his  authority,^  unless  such  instructions  be  made  public  or  the 
insured  has  notice,  or  unless  the  party  dealing  with  the  agent  is, 
by  reason  of  the  attendant  circumstances,  or  something  in  the 
nature  of  the  business,  or  by  custom  or  by  a  course  of  dealing  or 
otherwise,  put  upon  inquiry  as  to  the  exact  limits  of  the  agent's 
authority ;  ^  for  the  powers  of  an  agent  cannot  be  narrowed  by 
limitations  thereon  not  communicated  to  parties  with  whom  he 
deals,  and  who  rely  in  good  faith  upon  his  apparent  authority.^ 
So  secret  instructions  are  not  binding  where  an  agent  is  authorized 
to  solicit  insurance,  and  is  provided  with  applications,  policies,  and 
necessary  blanks,  and  accepts  the  application,  receives  the  premium, 
and  executes  and  delivers  the  policy,*  and  a  person  is  not  bound 
by  secret  instructions  to  a  general  agent.^  And  it  is  held  that  any 
limitation  upon  the  authority  of  the  agent  of  a  foreign  life  insur- 
ance company  must  be  brought  home  to  the  knowledge  of  the 

"Fnnk  V.  Anchor  Fire  Ins.  Co.  171  See  also  Mechem  on  Agency   (ed. 

Iowa.  331,  153  N.  W.  1048.  1889)   sec.  279. 

2°  I'nited    Stales. — Union     Mutual  ^  Lig-htbody    v.     North     American 

Life  Ins.  Co.  v.  Wilkinson,  13  Wall.  Ins.   Co.   23  Wend.    (N.  Y.)    18,  22, 

(80  U.   S.)    222,  20  L.  ed.  617,  per  per  Bronson,  J. 

Miller,  J. ;  Southern  Life  Ins.  Co.,  v.  ^  Commercial    Union    Assur.    Ins. 

McCain.  96  U.  S.  84,  24  L.  ed.  653.  Co.  v.  State  (ex  rel.  Smith)  113  Ind. 

Alahatmt.—Clween      Ins.      Co.      v.  331,   337,   15   N.    E.   518.      See   also 

Youno-,  86  Ala.  424,  11  Am.  St.  Rep.  United  States  Life  Ins.  Co.  v.  Ad- 

51,  5^So.  116.  vanee   Co.   80  111.  549;  Kenton   Ins. 

Indiana. — Commercial    Union    As-  Co.  y.   Shea,  6  Bush    (Ky.)    174,  99 

snr.  Co.  V.  State  (ex  rel.  Smith)  113  Am.    Dec.    676;    Markey    v.    Mutual 

Ind.  331,  *337,  15  N.  E.  518.  Benefit  Life  Ins.   Co.  103  IVfass.  78, 

Kentucky. — Howard    Ins.    Co.    v.  82,  87,  93 ;  Breckenridge  v.  American 

Owen,  94  Ky.  197,  21  S.  W.  1037.  Central  Ins.  Co.  87  Mo.  62. 

Mississippi. — Rivara     v.      Queen's  ^  See  Union  Mutual  Life  Ins.   Co. 

Ins.  Co.  62  Miss.  720.  v.   Wilkinson,   13   Wall.    (80  U.   S.) 

Missouri. — Breckenridge  v.   Amer-  222,  20  L.  ed.  617,  per  Miller,  J.,  and 

ican  Central  Ins.  Co.  87  Mo.  62.  cases  under  first  note  to  this  section. 

Nein   Hampshire. — Hatch   y.    Tay-  *  American     Employers'     Liability 

ler,  10  N.  H.  538.  Ins.  Co.  v.  Barr,  68  Fed.  873,  16  U. 

New  Yorfc.— Ruggles  v.  American  S.  C.  C.  A.  51,  32  U.  S.  App.  444. 

Central  Ins.  Co.  114  N.  Y.  415,  421,  ^  Commercial  Fire  Ins.  Co.  v.  Mor- 

11  Am.  St.  Rep.  674,  21  N.  E.  1000;  ris,  105  Ala.  498,  18  So.  34. 
Perkins    v.    Washington    Ins.    Co.    4 
Cow.   (N.  Y.)   645,  per  Colden,  Sen. 
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beneficiary,  in  order  to  invalidate  his  claim.^  In  cases  where 
stents  prepare  applications,  the  insurers  cannot  protect  themselves 
under  instructions  to  the  agents,  not  brought  to  the  knowledge  of 
the  insured,  that  they  are  agents  only  for  the  purpose  of  receiving 
and  transmitting  the  application  and  the  premium.'  If  an  ofhcer 
of  an  insurance  conii)any  assumes  to  possess  certain  powers,  and 
the  nature  of  his  employment  justifies  the  assumption  of  authority, 
and  the  pai'ty  dealing  with  him  has  no  notice  of  want  of  the 
claimed  authority,  and  there  is  nothing  to  warrant  an  inference  to 
the  contrary,  the  company  is  bound,  even  though  he  had  no  such 
power  as  claimed.*  And  where  an  agent  issued  a  policy  after  his 
authority  so  to  do  had  expired,  and  he  notified  the  company,  which 
immediately  directed  him  to  cancel  and  return  the  policy,  which 
was  not  done  till  after  loss  by  fire,  it  was  held  that  such  instruc- 
tions, being  unknoAvn  to  the  insured,  could  not  afi'ect  his  rights.^ 
And  again  where  the  directors  of  an  insurance  company  have 
instructed  the  agent  not  to  insure  distillers,  a  policy  on  a  distillery 
will  nevertheless  be  valid,  where  the  insured  had  no  knowledge 
of  such  inhibition.^"  So  an  agent,  supplied  with  policies  signed 
in  blank,  may  contract  to  renew  at  a  stated  period,  and  thereby 
render  the  company  liable  for  a  loss,  notwithstanding  private  in- 
structions limiting  his  authority."  And  the  fact  that  an  insurance 
agent  has  instructions  from  his  principal,  to  take  only  a  limited 
amount  of  insurance  in  a  specified  place,  cannot  afi'ect  the  rights 
of  a  party  insured,  unless  he  had  notice  of  such  fact.^^  So  where 
the  general  agent  of  an  insurance  company  received  a  policy  taken 
by  a  local  agent,  and  acquiesced  in  the  risk,  although  taken  outside 
the  locality  for  which  the  local  agent  was  appointed,  the  company 
cannot  be  permitted  afterward  to  allege  the  want  of  authority  in 
the  local  agent."  And  it  is  held  in  New  York  that  an  agent  may 
effect  insurance  outside  of  the  limits  prescribed  by  private  instruc- 
tions, where  the  limitation  upon  his  authority  is  unknown  to  the 
assured.^* 

«  Mowry  v.  Home  Life  Ins.  Co.  9  ^°  Citizens'  IMiitual  Fire  Ins.  Co.  v. 

R.  I.  346.  Sort  well,  8  Allen   (90  Mass.)  217. 

'Union    Mntnal   Life   Ins.    Co.    v.  "  Baubie  v.  .Etna  Tns.  Co.  2  Dill. 

Wilkinson,  13  Wall.   (80  U.  S.)  222,  (U.    S.    C.    C.)    156,   Fed.    Cas.    No. 

20  L.  ed.  617.  1111. 

*  Lungstrass   v.    German    Ins.    Co.  ^^  Hartford  Fire  Ins.   Co.  v.  Far- 

57  Mo.  107.     See  .Etna  Tns.   Co.  v.  rish,  73  111.  166. 

Maouire,  51  111.  342;  Favless  v.  Na-  ^^  JFAua.   Ins.    Co.    v.   Masfuire,   51 

tional  Ins.  Co.  49  Mo.  380;  Farmers'  III.  342. 

&   Merchants'   Ins.    Co.   v.    Cfiestnut,  ^*  Li2,htbodv    v.    North    American 

50  111.  Ill,  99  Am.  Dec.  492.  Ins.  Co.  23  Wend.  (N.  Y.)  18. 

®  Watertown  Fire  Ins.  .Co.  v.  Rust, 
141  111.  85,  30  N.  E.  772. 

1096 


AGENTS  OF  INSURER— POWERS  §§  428a,  420 

§  428a.  Same  subject:  subagents. — Neither  corporations  nor  in- 
dividuals can  escape  their  honest  liabiUties  by  secret  understand- 
ings between  principals  and  agents.  Therefore,  if  a  person  is 
employed  as  agent  of  a  life  insurance  company,  but,  by  a  secret 
contract  between  him  and  the  company's  general  agent,  he  is  to 
be  simply  a  subagent,  and  he  is  held  out  as  agent  of  the  company, 
with  power  to  collect  and  pay  over  premiums  to  its  general  agent, 
the  company  must  answer  for  collections  made  by  him  but  not 
turned  over  to  it.^*  So  the  insurer  is  liable  upon  a  policy  properly 
signed  and  delivered  by  a  subagent  of  its  authorized  agent  without 
the  actual  knowledge  of  the  latter,  and  although  the  company  has 
expressly  forbidden  its  agent  to  insure  the  property  covered  by  the 
policy. ^^  Again,  where  a  subagent,  authorized  to  issue  fire  insur- 
ance policies,  receives  an  application  under  an  agreement  that  the 
risk  shall  begin  on  the  day  it  is  received,  the  company  is  liable  for 
a  loss  which  occurs  subsequent  thereto,  although  the  policy  has  not 
been  issued.^' 

§  429.  Assured  bound  by  knowledge  of  limitations  upon  agent's 
authority. — \Vhere  parties  dealing  with  an  agent  have  knowledge 
of  the  extent  of  his  authority  they  are  bound  thereby  and  cannot 
claim  the  benefit  of  any  acts,  declarations,  or  representations  of  the 
agent,  done  or  made  in  excess  of  his  known  powers.  Such  knowl- 
edge may  arise  from  an  express  or  implied  notice  of  restrictions 
upon  the  agent's  authority,  or  it  may  exist  where  the  circumstances 
are  such  as  to  put  such  parties  upon  inquiry.  It  may  also  arise 
from  a  custom  or  course  of  dealing  governing  negotiations  or 
transactions  between  the  parties.^^  So  where  it  is  well  known  that 
the  authority  of  an  agent  is  limited  to  underwriting  marine  risks 
to  an  amount  not  exceeding  a  certain  sum,  the  company  is  not 

15  Ilall  V.  Union  Cent.  Life  Ins,  gi-afe,  53  111.  516,  524,  5  Am.  Rep. 
Co.  23  Wash.  610,  83  Am.  St.  Rep,    64. 

844,  .")1  L.R.A.  288,  63  Pac,  .'jO.').  7owa.— Bartholomew  v.  Merchants' 

16  Franklin  Fire  Ins.  Co.  v.  Brad-  Ins.  Co.  25  Iowa,  507,  96  Am.  Dec. 
ford,  201  Pa.  St.  32,  88  Am.  St.  Rep.    65. 

770.  55  L.R.A.  408,  50  Atl.  286.  Kentucki/.—daWn-aiih     v.     Arling:- 

1'^  Insurance  Co.  of  North  America  ton   Mutual   Life   Ins.   Co.   12   Bush 

V.  Thornton,  130  Ala.  222,  89  Am.  St.  (Ky.)  29. 

Rep.  30,  55  L.R.A.  547,  30  So.  614,  Massachusetts.— Yof^e      v.       Eagle 

"Sec  AValsh  v,  Hartford  Ins.  Co.  Ins.  Co.  6  Cush.  (60  Mass.)  42. 

73  N,  Y.  5,  and  citations  throughout  New    York. — Marvin    v.    Universal 

these  chapters  on  agency.  Life  Ins.  Co.  85  N,  Y,  278,  39  Am. 

See  also  the  following  cases:  Rep.  657,  659;  Mesereau  v,  Phcenix 

United  States. — Union  Mutual  Life  Ins.  Co.  66  N.  Y.  274. 

Ins,  Co.  V,  Wilkinson,  33  Wall.   (80  E nghuul. —Baines  v,  Ewing,  L.  R, 

U,  S.)  222,  20  L.  ed,  617.  1  Ex,  320. 
Illinois. — Winnesheik     v,     Halz- 
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bound  where  such  agent  underwrites  a  policy  for  a  larger  risk." 
And  a  custom  of  insurance  companies  to  limit  in  marine  risks  the 
authority  of  their  agents  at  the  different  ports  by  instructions, 
operates  as  a  notice  of  their  powers,  and  must  control  in  cases 
relating  thereto.^"     This  rule  refers  to  the  custom  that  Lloyd's 
agents  acted  under  instructions  which  limited  their  authority,  but 
the  principle  underlying  the  mle  is  that  an  agent  cannot  do  a 
binding  act  in  excess  of  his  known  authority,  and  that  such  knowl- 
edge may  well  arise  from  the  existence  of  a  well-known  custom. 
In  case  an  agent  is  given  authority  merely  to  receive  applications 
for  insurance,  in  accordance  with  his  instructions,  and  to  collect 
and  transmit  the  premium  therefor,  and  to  deliver  the  policies  to 
the  assured  when  issued,  and  the  extent  of  his  power  is  well  under- 
stood, he  has  no  authority  to  make  a  contract  of  insurance;  nor, 
in  such  case,  will  the  company  be  bound  by  his  acts  beyond  the 
scope  of  his  powers.^     And  a  party  who  merely  has  possession  of 
blanks  issued  by  the  company,  and  no  written  appointment  from 
it,  and  whose  want  of  authority  is  known  to  the  applicant,  has  not 
power  to  bind  the  company  to  a  contract  for  insurance  by  receiving 
payment  of  the  premium.^     So  in  a  Wisconsin  case  it  appeared 
that  one  B.  was  not  in  fact  authorized  to  make  contracts  of  insur- 
ance, but  had  power  merely  to  receive  and  forward  applications, 
deliver  poHcies,  and  collect  premiums  thereon.    The  plamtiff  knew 
that  B.  had  no  authority  to  issue  the  policy,  but  that  it  was  to  be 
issued  by  the  general  agent  upon  his  approval  of  the  application, 
and  he  took  additional  insurance  in  another  company  in  conse- 
quence of  the  delay  in  receiving  a  policy  from  the  defendant. 
There  was  no  evidence  that  defendant  ever  held  B.  out  as  clothed 
with  authority  to  take  risks  for  it,  or  that  it  knew  that  he  was  acting 
beyond  his  authority.     But  it  was  shown  that  when  B.  took  plain- 
tiff's application  no  money  was  paid,  though  the  understanding 
was,  that  the  premium  should  be  paid  on  the  receipt  and  delivery 
of  the  policy;  that  B.  then  assured  plaintiff  that  the  insurance 
would  take  effect  from  the  date  of  the  application;  that  he  was 
in  fact  authorized  to  make  insurance  to  take  effect  from  the  time 
of  the  application,  subject  to  the  approval  of  the  general  agent, 
upon  a  certain  class  of  property ;  that  although  the  property  here 

"Baines   v.    Ewing,   1   L.   R.   Ex.  Iowa,    212,    16    N.    W.    94;    Winne- 

320,  4  Hurl.  &  C.  511.  sheik  Ins.    Co.  v.  Holzgrafe,  53   111. 

20  See   2    Duer   on   In.surance    (ed.  524,  5  Am.  Rep.  70. 

1840),  p.  351;  1  ArnouUl  on  Marine  2  More  v.  New  York  Bowery  Fire 

Insurance   (Perkins'  ed.)    146,  citing  Ins.  Co.  55  Hun   (N.  Y.)   540,  10  N. 

Drake  v.  Marryatt,  1  Barn.  &  C.  473.  Y.  Supp.  44,  29  N.  Y.  St.  R.  768, 

1  Armstrong  v.   State   Ins.   Co.   61  rev'd  130  N.  Y.  537,  29  N.  E.  757. 
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in  question  was  not  of  that  class,  that  plaintiff's  insurance  with 
defendant  was  valid.  Flaintiflf's  risk  was  not  accepted  by  the 
general  agent,  but  was  rejected  by  him  after  the  proi:)erty  was 
burned,  but  before  he  had  knowledge  of  the  fact.  In  an  action 
on  the  parol  contract  alleged  to  have  been  made,  it  was  held  that 
no  recovery  could  be  had.^  It  is  held  in  Iowa  that  the  insured  is 
chargeable  with  knowledge  as  to  the  limitations  upon  a  soliciting 
aeent  s  authority,  and  of  his  inability  to  bind  the  company  contrary 
to  the  conditions  of  the  policy  by  statements  made  prior  to  the 
issue  of  the  policy.*  And  where  an  attorney  at  law  is  employed 
by  the  company  to  collect  a  premium  note,  and  informs  the  assured 
of  his  restricted  authority,  his  acts  in  excess  of  such  known  limita- 
tions of  power  do  not  bind  the  company.  Therefore  he  cannot 
alter  a  contract  of  insurance  nor  waive  a  forfeiture.*  So  an  agent 
has  no  power  to  change  the  contract  either  by  parol  or  otherwise, 
where  the  insured  has  actual  knowledge  of  an  express  limitation 
in  the  policy  on  the  agent's  powers.^  Again  it  is  held  that  if  one 
has  power  only  to  receive  and  forward  applications,  and  the  appli- 
cant knows  or  is  bound  to  know  this,  and  that  the  application 
signed  by  him  was  to  be  forwarded  and  submitted  to  the  company, 
and  formed  the  sole  basis  of  the  acceptance  of  the  risk  by  the  com- 
pany, he  must  see  that  the  statements  and  representations  are  not 
essentially  untrue.'  It  is  also  held  that  bringing  an  action  on  an 
insurance  policy,  which  contains  limitations  of  the  agent's  authority, 
is  conclusive  evidence  that  the  insured  knew  of  and  contracted 
with  reference  to  such  limitation.^  So  it  is  decided  by  the  Federal 
Supreme  Court  that  an  insurance  company  may  limit  the  authority 
of  its  agents,  and  thus  bind  all  parties  dealing  with  them  having 
knowledge  of  the  limitations.^ 

3  Fleming    v.    Hartford    Fire    Ins.  er,  117  U.  S.  519,  29  L.  ed.  934,  6 

Co.  42  Wis.  616.  Sup.  Ct.  837. 

*  Dryer  v.   Security  Fire  Ins.   Co.        Cited  in :   Utiited  Slates. — Modern 

94  Iowa,  471,  62  N.  'W.  798,  24  Ins.  Woodmen    v.    Tevis,    117    Fed.    369, 

L.  J.  541.  373,  54  C.  C.  A.  297;  Standard  Life 

^  Continental    Ins.    Co.    v.    Coons,  &   Accident   Ins.    Co.   v.    Eraser,    76 

(Ky.  Sup.  Ct.  1892)  14  Ky.  L.  Rep.  Fed.  705,  707,  22  C.  C.  A.  501,  44  U. 

110.  '  S.    App.    694;    Mutual    Benefit    Life 

6  Weidert  v.  State  Ins.  Co.  19  Or.  Ins.  Co.  v.  Robison,  58  Fed.  723,  730. 

261,  24  Pac.  242,  19  Ins.  L.  J.  740.  7  C  C.  App.  469,  19  U.  S.  App.  266. 

'  Bartholomew    v.    Merchants'    Ins.  22  L.R.A.  331. 
Co.  25  Iowa,  507,  96  Am.  Deo.  65.  Georgia.— Ueese  v.  Fidelity  Mutual 

8  Hill  V.  London   Assur.   Corp.   12  Life  Assoc.  Ill  Ga.  482,  489,  36  S. 
N.  Y.  Supp.  86,  2()  Abb.  N.  C.  203,  E.  637. 

?I4  N.  Y.  St.  Rep.  65.  Louisiana. — IMurphy  v.  Royal  Ins. 

9  New  York  Life  Ins.  Co.  v.  Fletoh-   Co.  52  La.  Ann.  775,  791,  27  So.  143. 
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It  is  further  held  that  actual  limitations  upon  a  general  agent's 
authority  bind  the  assured  where  he  is  informed  thereof  as  in  case 
where  deliven^  of  the  policy  is  subject  to  certain  conditions  which 
constitute  a  restriction  of  the  agent's  power.^"  It  is  also  determined 
that  the  failure  of  the  assured  to  read  his  policy,  or  his  absence 
of  actual  knowledge  of  the  limitations  on  the  power  of  agents  con- 
tained therein,  is  immaterial.  The  limitations  and  conditions  in 
the  policy  are  part  of  the  contract  which  the  assured  is  bound  to 
take  notice  of,  and  his  ignorance  of  them  cannot  be  excused  on 
the  ground  that  he  had  made  arrangements  with  an  agent  of  the 
insurer  to  take  charge  of  his  insurance  interests.^^ 

§  430.  Obligation  to  inquire  as  to  agent's  authority. — As  a  gen- 
eral nile  an  obligation  rests  upon  a  person  dealing  with  an  agent 
known  to  be  acting  under  an  express  or  special  authority  to  ascer- 
t-ain  the  limits  of  his  authority  to  act  for  and  bind  his  principal.^^ 
And  so  in  case  of  a  special  agent,  whether  the  authority  be  written 
or  verbal,  the  party  dealing  with  him  is  bound  to  inquire  into  the 
nature  and  extent  of  the  agent's  authority,  for  the  principal  cannot 
be  bound  without  or  beyond  the  authority  delegated  by  him.^* 


Maine. — Marston  v.  Kennebec  Mu- 
tual Life  Ins.  Co.  89  Me.  26(3,  277,  56 
Am.  St.  Rep.  412,  36  Atl.  389. 

Michigan.- — Baker  v.  Ohio  Farm- 
ers' Ins.  Co.  70  Mich.  199,  206,  14 
Am.  St.  Rep.  485,  38  N.  W.  216. 

Missouri. — Wolf  v.  Dwelling  House 
Ins.  Co.  75  Mo.  App.  337,  339 ;  Men- 
sing  V.  American  Ins.  Co.  36  Mo. 
App.  602,  607;  Greenwood  v.  New 
York  Life  Ins.  Co.  27  Mo.  App.  401, 
412. 

New  Jersey. — Dimick  v.  Metropol- 
itan Life  Ins.  Co.  69  N.  J.  Law  384, 
389,  62  L.R.A.  774,  55  Atl.  291. 

New  York. — Sternaman  v.  Met- 
ropolitan Life  Ins.  Co.  170  N.  Y.  13, 
36,  57  L.R.A.  327,  88  Am.  St.  Rep. 
625,  62  N.  E.  763 ;  Bernard  v.  United 
Life  Ins.  Assoc.  17  Misc.  115,  117,  39 
N.  Y.  Supp.  356;  Wilkens  v.  Mutual 
Reserve  Fund  Life  Assoc.  54  Hun 
(N.  Y.)  294,  297,  7  N.  Y.  Supp.  589; 
Sternaman  v.  Metropolitan  Life  Ins. 
Co.  63  N.  Y.  Supp.  674,  49  App. 
Div.  476. 

South  Carolina. — Pelzer  Manufac- 
turing Co.  V.  Sun  Fire  Office,  36  S. 
C.  213,  270,  15  S.  E.  562. 
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Tirgini-a. — Georgia  Home  Ins.  Co. 
V.  Goode,  95  Va.  751,  758,  30  S.  E. 
366. 

West  Virginia. — Medley  v.  Ger- 
man Alliance  Ins.  Co.  55  W.  Va.  342,, 
350,  47  S.  E.  101. 

^°  ^Massachusetts  ^Mutual  Life  Ins. 
Co.  V.  Crenshaw,  186  Ala.  460,  65 
So.  65.     See  §  439  herein. 

^^  Quintan  a\  Providence- Washing- 
ton Ins.  Co.  133  N.  Y.  356,  28  Am. 
St.  Rep.  645,  31  N.  E.  31. 

12  Baxter  v.  Lamont,  60  111.  237; 
Payne  v.  Potter,  9  Iowa,  549;  Har- 
rison V.  City  Fire  Ins.  Co.  9  Allen 
(91  Mass.)  231,  233,  85  Am.  Dec. 
751;  2  Duer  on  Ins.  (ed.  1846)  p. 
346;  Mechem  on  Agency  (ed.  1889) 
sees.  273,  276,  289-91;  Story  on 
Agency,  sec.  58  and  note. 

1^  Equitable  Life  Assur.  Soc.  v. 
Poe,  53  Md.  34,  9  Ins.  L.  .1.  871; 
Mechetn  on  Agency  (ed.  1889)  sec. 
288.  See  Ewell's  Evans  on  Agency^ 
134-40,  side  pp.  101-7,  as  to  distinc- 
tions between  the  general  and  special 
agent,  and  obligation  to  inquire  as  to 
the  extent  of  the  latter's  authority; 
Story   on   Agency    (2d   ed.)    73-133. 
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And  in  case  of  such  special  agent,  if  the  assured  neglects  to  make 
such  inquiries  as  are  necessitated  by  the  circumstances,  he  is  never- 
theless bound  by  the  knowledge  of  the  agent's  limited  powers  which 
such  inquiry  would  have  disclosed.  The  above  rule  is  not,  how- 
ever, indexible,  for  there  are  important  exceptions  tliereto,  and  in 
cases  where  such  exceptions  exist,  it  must  appear  that  the  party 
had  actual  knowledge  that  the  agent  was  exceeding  his  powers ;  ^* 
for  third  persons  cannot  be  affected  by  limitations  upon  an  agent's 
authority,  where  the  principal  has  so  acted,  or  permitted  the  agent 
so  to  act,  as  to  justify  a  belief  that  the  agent  had  general  or  un- 
limited authority,^^  and  the  insured  has  a  right  to  assume  that 
the  agent  possesses  the  power  to  do  all  acts  necessary  to  effect  the 
purjDoses  which  the  apparent  scope  of  his  authority  warrants,  as 
where  an  agent  has  possession  of  blank  policies  or  renewal  receipts.^'' 
But  an  agent  authorized  to  adjust  a  particular  loss  cannot  adjust 
a  different  loss.-^'^  Nor  is  a  bare  authority  to  make  a  contract  of 
insurance  sufficient  to  warrant  a  cancelation  thereof.^*  .So  if  an 
agent's  authority  is  apparently  limited,  one  dealing  with  him  is 
bound  to  inquire  concerning  the  extent  of  said  authority  before 


As  to  implied  powers  and  nature  and 
extent  of  incidental  autlioritv,  see 
Huntley  v.  Matluas,  90  N.  C.  101, 
47  Am.  Rep.  516  and  note,  518; 
Mechem  on  Agency  (ed.  1889)  see. 
285. 

^*  "But  it  is  not  in  all  eases  that 
the  obligation  to  inquire  exists. 
There  are  important  exceptions  to 
the  general  rule,  and  in  the  excepted 
cases,  in  order  to  avoid  the  contract 
of  the  agent  who  has  exceeded  his 
powers,  the  actual  knowledge  of  the 
party  with  whom  the  contract  was 
made  is  necessary  to  be  proved :  "  2 
Duer  on  Ins.  (ed.  1846)  346.  Where 
the  agent  is  a  special  agent  "the  as- 
sured must  at  his  peril  know  wheth- 
er the  act  relied  on  is  within  the  scope 
of  his  real  or  of  his  apparent  author- 
ity. He  is  bound  to  know  when  he 
has  passed  the  precise  limits  of  his 
power,  and  cannot  rely  upon  the  as- 
sumption of  authority  by  the  agent 
to  do  an  act  beyond  the  scope  of  his 
actual  authority,  real  or  apparent :  " 
2  Wood  on  Fire  Ins.  (2d  ed.)  p.  873, 
see.  421.  See  also  Story  on  Agency, 
sec.  133. 


15  Keenan  v.  Missouri  State  Mutual 
Ins.  Co.  12  Iowa,  126.  "But  the 
scope  and  extent  of  his  powers  must 
be  determined  by  his  actual  author- 
ity, or  by  his  acts  and  the  recognition 
thereof  by  his  principal.  The  in- 
sured has  no  right  to  infer  authority 
in  the  agent  farther  than  he  is  justi- 
fied in  doing  so  from  the  nature  and 
lequirements  of  the  business  intrust- 
ed to  him,  and  what  he  has  previous- 
ly done  in  the  prosecution  thereof 
with  the  assent  of  the  insurers,  ex- 
press or  implied :  "  2  Wood  on  Fire 
Ins.  (2d  ed.)  p.  873,  sec.  421. 

^®  See,  generally,  Gloucester  Man- 
ufacturinsT  Co.  v.  Howard  Fire  Ins. 
Co.  5  Gray  (71  Mass.)  497,  66  Am. 
Dec.  376;  Carroll  v.  Charter  Oak  Ins. 
Co.  40  Barb.  (N.  Y.)  292;  Baubie  v. 
A^Ana  Ins.  Co.  2  Dill.  (U.  S.  C.  C.) 
156,  Fed.  Cas.  No.  1111;  Hotchkiss 
V.  Germania  Fire  Ins.  Co.  5  Hun  (N. 
Y.)  00,  and  cases  throughout  this 
chapter. 

1'^  Hartford  Fire  Ins.  Co.  v.  Smitli, 
3  Colo.  422. 

18  Stihvoll  v.  Mutual  Life  Ins.  Co. 
72  N.  Y.  385. 
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trusting  it.^^  And  since  one  who  is  a  member  of  a  mutual  insur- 
ance company  is  presumed  to  have  knowledge  of  its  charter  and 
by-laws,  he  cannot  be  considered  a  stranger  to  the  powers  com- 
mitted to  the  local  agents  of  the  company  under  its  rules.^"  So 
where  an  agent's  employment  is  such  as  to  indicate  limited  powers, 
it  is  held  that  those  dealing  with  such  special  agent  are  put  upon 
incjuiry  as  to  the  extent  of  his  authority.^  It  is  also  held  in  Colorado 
that  an  applicant  for  fire  insurance  through  a  soliciting  agent  is 
obligated  to  ascertain  the  scope  of  such  agent's  authority.^  So  a 
form  of  counter-signature  of  a  policy  as  "W.  agent,  per  K.,"  may  be 
sufficient  to  put  the  insured  upon  inquiry  as  to  the  extent  of  the 
agent's  authority.  But  in  such  case  the  receipt  of  a  circular  by 
the  company,  stating  that  W.  had  formed  a  partnership  with  K., 
does  not  impose  on  the  company  any  obligation  to  deny  K.'s  au- 
thority.^ And  third  parties  dealing  with  the  officers  of  an  insurance 
corporation  are,  as  a  general  rule,  charged  with  notice  of-  whatever 
limitations  are  imposed  upon  their  powers  by  the  charter  and 
by-laws.* 

§  431.  What  is  not  notice  of  agent's  limited  authority. — Exactly 
what  does  and  does  not  constitute  notice  of  an  agent's  limited 
authority,  must  necessarily  depend  upon  individual  cases  and  their 
attendant  circumstances.  Of  course  this  does  not  cover  cases  of 
actual  notice.  If  there  is  nothing  in  the  application  or  the  policy, 
and  no  actual  notice  is  given  to  the  applicant,  evidence  of  instruc- 
tions, and  rules  of  a  foreign  mutual  insurance  company  are  inad- 
missible to  prove  limitations  of  the  local  agent's  authority.^    And 

19  Allen  V.  St.  Lawrence  County  ^  ]\,f a^-^gy  y_  Mutual  Benefit  Ins. 
Farmeis'  Ins.  Co.  88  Hun  (N.  Y.)  Co.  103  Mass.  78.  Not  charged  with 
461,  34  N.  Y.  Supp.  872,  distinguish-  notice  of  special  restrictions  on  au- 
ing  Ellis  v.  Albany  City  Fire  Ins.  thority  of  local  agent  authorized  to 
Co.  50  N.  Y.  402,  10  Am.  Rep.  495;  solicit  insurance,  examine  risks,  de- 
Van  Loan  V.  Farmers'  Mut.  Fire  Ins.  ^ygj,  policies,  collect  premiums,  gTant 
Assoc.  24  Hun  (N.  Y.)  132,  90  N.  Y.  gpeeial  permits,  and  waive  conditions 
280.                                       _         ,^  ^     ,  in  writing-;   Forward   v.   Continental 

20  Mitchell  V.  Lycoming  Mutual  j^^  ^.^  -^^o  n.  Y.  382,  389,  25  L.R.A. 
Ins.  Co.  51  Pa   St.  402.  gg^   3^  j^_  j,_  g-^5   ^,     gg  g^^^  ^-^^ 

HK  ^°  '?R  T?       I^r^q*!  vl.  V  Y.)    546,   21   N.   Y.    Supp.    664,   59 

Oberne,  36  Kan.  284.     See  Beebe  v.  ^.j'^    c<l    t?        'T'yv    +,  r/^^.,^^^c,^;o 

Equitable  Mutual  Life  &  Endowment  N.  J.  St.  Rep.  777,  two  judges  dis- 

Assoc.  76  Iowa,  129,  40  N.  W.  122.  sf  tmg.     The  cases  cited  were  Union 

2  Sun  Fire  Office  v.  Wich,  6  Colo.  Mutual  Life  Ins.   Co.  v    \\  ilkinson, 

App.  103,  39  Pac.  587.  13  Wall.   (80  U.  S.)   222,  20  L.  ed 

3McClure    v.     Mississippi    Valley  C>^7;    Mersereau    v.    Phrpnix    Mutual 

Tns.  Co.  4  Mo.  App.  148.  Life  Ins.  Co.  66  N.  Y.  274,  278;  Bo- 

I      4  Adrianee  v.  Roome,  52  Barb.  (N.  dine   v.   Exchange  Fire  Tns.   Co.   51 

Y.)  399,  411,  per  Gilbert,  J.  N.  Y.  117,  10  Am.  Rep.  566;  Arff  v. 

1102 


AGENTS  OF  INSURER— POWERS  §  432 

where  there  was  printed  upon  the  back  of  a  policy  of  life  insurance 
u  nonce  to  the  poUcyholders,  that  payment  to  agents  would  not 
be  deemed  valid,  unless  a  receipt,  signed  by  certain  specihed  oUicers 
of  the  company  was  received  at  the  time,  such  notice  was  held  not 
to  constitute  a  limitation  of  the  power  of  a  general  agent,  and  that 
payment  to  him  was  valid  without  a  receipt,  and  the  company 
was  also  held  to  have  waived  whatever  limitation  such  notice  im- 
ported, where  it  authorized  the  agent,  upon  the  termination  of 
his  agency,  and  the  return  of  receipts  in  his  hands,  to  thereafter 
receive  premiums  without  receipts.^  If  one  is  appointed  as  agent 
or  surveyor  the  word  ''sur^'eyor"  does  not  limit  the  word  ''agent."  ''' 
Again,  where  the  only  limitation  of  the  authority  of  an  insurance 
agent  known  to  the  insured  was  that  expressed  in  a  memorandum 
appended  to  the  application  signed  by  him,  after  the  execution  and 
delivery  of  the  policy,  that  the  insurance  was  to  take  effect  when 
approved  by  E.  P.  D.,  General  Agent,  the  memorandum  is  only 
the  reservation  of  a  right,  by  the  general  agent,  to  disapprove  the 
insurance,  on  notice  to  the  insured.^  It  is  held  that  the  mere  fact 
tliat  an  application  is  forwarded  by  the  agent  to  the  home  otlice 
for  approval,  does  not  charge  the  applicant  with  notice  of  the  exact 
nature  and  limits  of  an  agent's  authority.^ 

§  432.  Stipulation  that  only  certain  agents  may  waive. — If  the 
policy  stipulates  that  waiver  of  forfeitures  can  only  be  by  certain 
officers,  another  agent  cannot  waive  unless  the  company,  subse- 
quently to  the  execution  of  the  contract,  permits  the  waiver  or 
gives  such  agent  the  requisite  authorit}',^"  or  unless  there  be  a  usage 
or  course  of  business  justif^ang  the  act.^^ 

Starr  Fire  Ins.  Co.  125  N.  T.  57,  21  Michigan. — Westchester    Fire   Ins. 

Am.  St.  Rep.  721,  10  L.R.A.  609,  25  Co.  v.  Earle,  33  I^tich.  143,  152. 

N.  E.  1073.  Pennsylvania. — Smith      v.      Sug:ar 

6  McNeillv  V.  Continental  Life  Ins.  Valley  Mutual   Fire   Ins.   Co.   5  Pa. 

Co.  66  N.  Y.  23.  Dist.R.  326,  340;  Home  Ins.  Co.  v. 

'  Lycoming  Fire  Ins.  Co.  v.  Wood-  Tig-he,   38   Phila.   Leo-.   Int.    340,   11 

worth,  83  Pa.  St.  223.  Wkly.  Notes  Cas.  (Pa.)  15. 

^  JEtna,    Ins.    Co.    v.    Webster,    6  Wisconsin. — Van    Slvke   v.    Trem- 

Wall.  (73  U.  S.)  129,  18  L.R.A.  888.  pealeau     County     Faiiners'     Mutual 

Cited  in :    United  States.— Mutual  Fire  Ins.  Co.  48  Wis.  683,  687,  5  N. 

Benefit  Life  Ins.  Co.  v.  Higginboth-  W.  230. 

am,  95  U.  S.  380,  388,  24  L.  ed.  502;  »  American  Ins.  Co.  y.  Gallatin,  48 

Young   y.    Mutual    Life    Ins.    Co.    2  Wis.  36,  3  N.  W.  772. 

Sawy.   (U.  S.  C.  C.)   325,  330,  Fed.  lo  So    held    in    Porter    v.    United 

Cas.  No.  18,168.  States  Life  Ins.  Co.  160  Mass.  183, 

Alabama. — Alabama      Gold      Life  35  N.  E.  678.     But  see  the  next  fol- 

Ins.  Co.  y.  ]\Iayes,  61  Ala.  163,  168.  lo^ving  sections  herein. 

District   of   Columbia. — Wilson    y.  ^^  Stewart   y.    Union    Mutual    Life 

Hartford  Fire  Ins.  Co.  17  App.  D.  Ins.  Co.  76  Hun   (N.  Y.)   267,  27  N. 

C.  24.  Y.  Supp.  724,  59  N.  Y.  St.  R.  118. 
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§  433.  Limitation  of  agent's  authority  in  policy  is  valid.— It  is 

undoubtedly  within  the  power  of  the  parties  to  stipulate  that  an 
agent's  authority  shall  be  exercised  only  within  certain  limits,     it 
is'^equally  true  that  an  insurance  company  may  validly,  as  between 
itself  and  its  agent,  define  and  limit  his  powers,  and  this  will  attect 
all  third  parties,  dealing  with  an  agent,  who  have  knowledge  or 
notice  thereof.^^    And  an  agent  is  bound  by  such  limitations,  and 
has  no  right  to  act  upon  his  own  judgment  as  to  the  expediency  of 
such    directions."     And   an   inhibition   against   taking   risks    on 
distilleries  and  steam  saw  mills,  does  not  prohibit  taking  risks  on 
buildings  erected  for  such  use,  but  not  in  use.^*    But  it  is  decided 
that  a  provision  that  "no  oflicer,  agent,  or  representative"  of  the  com- 
pany, should  be  held  to  have  waived  any  condition  of  the  policy, 
unless  such  waiver  should  be  indorsed  thereon,  not  being  a  limita- 
tion on  the  authority  of  any  particular  agent,  or  class  of  agents, 
but  in  effect  on  the  capacity  of  the  corporation's  future  action, 
is  invalid.^^    That  such  a  condition  is  a  valid  limitation  upon  the 
authority  of  a  mere  soliciting  agent  is  declared  to  be  well  established 
and  precludes  a  waiver  by  him  of  conditions  and  warranties.^^    So 
in  Oklahoma  the  conditions  in  a  policy  which  provide  that  no 
local  or  soliciting  agents  of  the  company  have  power  to  change, 
modify,  or  waive  any  of  the  provisions  in  the  policy,  are  valid  as 
to  all  policies  issued,  prior  to  statehood;  and  in  an  action  on  a 
policy  where  it  appears  that  after  the  issuance  and  acceptance  of 
the  policy,  in  violation  of  tjie  express  provisions  of  the  policy,  the 

12  See  generally  as  to  limitations  N.  W.  455,  52  N.  W.  754;  Cleaver 
on  aoent's  power  brought  to  notice  v.  Traders'  Ins.  Co.  65  Mich.  527,  8 
of  assured:  Am.  St.  Rep.  908,  32  N.  W.  060. 

United  States.— New  York  Life  New  Tor  A;.— O'Reilly  v.  Corpora- 
Ins.  Co.  V.  Fletcher,  117  U.  S.  519,  tion  of  London  Assur.  101  N.  Y.  575, 
531,  29  L.  ed.  934,  6  Sup.  Ct.  837;  5  N.  E.  568;  Whited  v.  Germania 
distinguishing  Union  Mutual  Life  Fire  Ins.  Co.  76  N.  Y.  415,  32  Am. 
Ins.  Co.  V.  Wilkinson,  13  Wall.  (80  Rep.  330;  Walsh  v.  Hartford  Fire 
U.  S.)  222,  20  L.  ed.  617,  and  Amer-  Ins.  Co.  73  N.  Y.  5,  10;  Mersereau  v. 
iean  Life  Ins.  Co.  v.  Mahone,  21  Phoenix  Mutual  Life  Ins.  Co.  66  N. 
Wall.  (88  U.  S.)  152,  22  L.  ed.  593,   Y.  274. 

where   notice    of  limitation   was   not        ^^  K^aber   v.   Union    Ins.    Co.    129 
given  a.ssured.  Pa.  St.  8,  24  Week.  Not.  Cas.  547,  18 

Dakota. — Clevenger  v.  Mutual  Life    Atl.  491. 
Ins.  Co.  2  Dak.  114,  3  N.  W.  313.  i*  ^tna  Ins.   Co.   v.   Maguire,  51 

Indiana. — Leonard     v.      American    111.  342. 
Ins.  Co.  97  Ind.  299,  306.  ^*  Lamberton    v.    Connecticut   Fire 

Massachusetts.— Kxte  v.    Commer-   Ins.  Co.  39  Minn.  129,  1  L.R.A.  222, 
cial  Union  Assur.  Co.  144  Mass.  43,   39  N.  W.  76. 
10  N.  E.  518.  ^^  IMadsen    v.    Maryland    Casualty 

Michigan.  '—   Gould   v.   Dwelling-    Co.  of  Bait.  168  Cal".  204,  142  Pac. 
House  Ins.  Co.  90  Mich.  302,  308,  51   51,  44  Ins.  L.  J.  461. 

1104 


AGENTS  OF  INSURER— POWERS  •  §  433 

« 

property  insured  had  been  encumbered  by  two  separate  chattel 
mortgages,  without  the  knowledge,  consent,  or  implied  waiver  on 
the  part  of  the  insurer,  such  policy  is  void,  and  the  insured  cannot 
recover.^'  The  court  per  Harrison,  C,  said:  "As  to  the  validity 
of  the  encumbrance  clause,  especially  in  policies  containing  the 
stipulation  that  tlie  policy  shall  become  void  if  the  property  be 
encumbered  without  the  consent  of  the  company,  and  the  further 
stipulation  that  none  of  the  provisions  of  the  policy  shall  be  waived 
unless  by  consent  of  the  company  indorsed,  etc.,  and  that  no  local 
or  soliciting  agent  shall  have  power  to  waive  such  provisions,  there 
is  very  little  conflict  in  the  decisions.  In  fact,  the  courts,  both  state 
and  Federal,  are  practically  in  harmony  on  this  question.  In  the 
case  of  Atlas  Reduction  Company  v.  New  Zealand  Insurance  Com- 
pany," wherein  the  validity  of  such  provisions  is  involved,  it  is  said : 
'Stipulations,  such  aS  are  contained  in  this  policy,  have  frequently 
been  subjected  to  consideration  in  the  courts,  and  their  validity 
is  not  open  to  question.'  ^'  Also  in  Dover  Glass  Works  v.  American 
Fire  Ins.  Co.^^"  a  leading  case  on  the  question  of  validity  of  such 
provisions,  the  supreme  court  of  Delaware  said:  'It  is  com- 
petent for  the  insurer  to  prescribe  the  terms  and  conditions 
upon  which  it  will  take  the  proposed  risk,  provided  they  are  not 
illegal  nor*  contrary  to  public  policy.  The  acceptance  of  these  con- 
ditions consequently  imposes  upon  the  insured  the  duty  of  a  sub- 
stantial compliance  therewith,  and  any  neglect  thereof  in  any 
material  respect,  unless  waived  or  condoned,  will  relieve  the  insurer 
from  liability  in  case  of  loss,  whether  it  can  be  traced  to  such 
neglect  or  not.  One  reason  for  this  is  that  he  has,  by  agreeing  to 
the  terms  upon  which  the  insurance  was  made,  shut  the  door  against 

"  St.  Paul  Fire  &  Marine  Ins.  Co.  Massachusetts. — Worcester      Bank 

V.  Peck,  37  Okla.  85,  130  Pac.  805,  v.  Hartford  Fire  Ins.   Co.  11  Cush. 

42  Ins.  L.  J.  821.  (65   Mass.)    470,  59   Am.   Dee.   145; 

"  138  Fed.  497,  71  C.  C.  A.  21,  9  Forbes  v.  Agawam  Mutual  Fire  Ii!s. 

L.R.A.(N.S.)  433.  Co.  9  Cush.  (63  Mass.)  470. 

^^  Citing:   United  States. — Hunt  v.  Michigan. — Cleavers     v.      Traders' 

Sprinofield  Fire  &   Marine  Ins.   Co.  Ins.   Co.   71   Mich.   414,  15   Am.   St. 

196  U.  S.  47,  40  L.  ed.  381,  25  Sup.  Rep.  275,  39  N.  W.  571. 

Ct.    179;    Northern    Assur.    Co.    v.  Missouri. — Hutchison    v.    Western 

Grand  View  Buildinir  Assoc.  183  U.  Ins.  Co.  21  Mo.  97,  64  Am.  Dec.  218. 

S.  308,  46  L.  ed.  213,  234,  236,  2  Sup.  Neiv    York.— WaM\    v.    Hartford 

Ct.   133;   Imperial   Fire   Ins.   Co.   v.  Fire  Ins.  Co.  73  N.  Y.  5. 

Coos  County,  151  U.  S.  452,  463,  38  Pennsylvania.— Girard  Fire  &  Ma- 

L.  ed.  231,  236,  14  Sup.  Ct.  379 ;  Car-  rine  Ins.  Co.  v.  Hebard,  95  Pa.  45. 

penter  v.   Providence  &  Washins^ton  Vermont. — Smith   v.   Niagara  Fire 

Ins.  Co.  16  Pet.  (41  U.  S.)  495,  512,  Ins.  Co.   60  Vt.  682,  691,  1  L.R.A. 

10  L.  ed.  1044.  216,  6  Am.  St.  Rep.  144,  15  Atl.  353. 

Louisiana. — Myers     v.      Germania  ^^*  1  Marv.   (Del.)   32,  65  Am.  St. 

Ins.  Co.  27  La.  Ann.  63.  Rep.  264,  29  Atl.  1039. 
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any  inquiry  as  to  the  cause  of  the  loss.  Another  and  more  general 
reason  is  that,  when  a  right  and  a  duty  springing  from  a  contract 
are  united  in  one  of  the  parties  thereto,  he  must  show  a  performance 
of  the  one  before  he  can  assent  to  tlie  other.  Are  the  conditions 
referred  to  illegal  or  contrary  to  public  policy?  They  are  neither. 
They  are  not  forbidden  by  any  legal  precept,  either  written  or 
unwritten.  Certainly,  clauses  or  conditions  inserted  in  a  contract, 
which  induced  caution  as  to  conduct  of  either  party  in  respect 
to  the  subject-matter  thereof  cannot  be  held  as  being  repugnant  to 
any  of  the  rules  and  maxims  relating  to  the  broad  subject  of  public 
policy,  because  anything  that  stimulates  diligence  and  good  faith 
between  contracting  parties  is  highly  promotive  of  the  general, 
as  well  as  the  individual  good.  The  tendency  of  such  limitations 
upon  the  liabilities  of  insurance  companies  is  to  diminish  the  need- 
less destruction  of  property  and  obviate  the  necessity  of  increasing 
the  rates  of  insurance  to  a  point  where  they  are  intolerable,  in 
order  to  cover  the  disbursements  made  to  unworthy  and  dishonest 
persons.  The  increased  cost  of  insurance,  it  must  be  admitted,  is 
due  in  part,  to  the  increased  risk  occasioned  by  the  fraud  or  neglect 
of  a  certain  class  of  people  owning  insured  property.  The  good 
have  to  suffer  for  the  conduct  of  the  bad.  The  honest  and  careful 
portion  of  every  community  have  to  pay  for  the  carelessness  and 
mala  fides  of  their  imprudent  and  evil-minded  neighbors.  Those 
who  insure,  as  the  plaintiff  in  this  case  did.  for  protection  against 
unavoidable  loss  and  accident,  can  well  afford  to  submit  to  the 
requirements  of  the  most  rigid  conditions  for  the  sake  of  curtailing 
losses  which  are  the  result  of  either  gross  neglect  or  the  torch  of 
the  incendiary.  The  condition  prohibiting  encumbrances  and 
levies  without  the  consent  of  the  defendant,  declaring  the  policy 
to  be  void  in  case  of  a  breach  thereof,  is  not  only  legal  and  con- 
formable to  public  policy  but  reasonable  and  proper.' 

''This  rule  is  now  followed  by  the  great  weight  of  authorities.  It 
is  obvious,  also,  that  an  adherence  to  such  doctrine  must  ultimately 
redound  to  the  benefit  of  the  insured ;  and  the  sooner  it  becomes  uni- 
versal the  sooner  a  menace  to  property  will  have  been  stamped  out, 
and  an  unjust  burden  on  those  who  became  insured  in  good  faith 
will  have  been  removed.  It  must  also  be  observed  that,  this  policy 
having  been  issued  prior  to  statehood,  the  clause,  'that  no  local 
or  soliciting  agent  of  this  company  shall  have  power  to  change, 
modify  or  waive  any  of  the  provisions  in  the  policy,'  is  valid.^°    It 

20  See  Phoenix  Tns.  Co.  v.  Ceaphns,  119  Pac.  583 :  State  Mutual  Ins.  Co. 
29  Okla.  608,  119  Pac.  583 ;  Sullivan  v.  Craig,  27  Okla.  90,  111  Pac.  325 ; 
V.  Merchants'  Town  Mutual  Ins.  Co.  Home  Ins.  Co.  of  New  York  v.  Ball- 
20  Okla.  460,  129  Am.  St.  Rep.  761,    ard,  32  Okla.  723,  124  Pac.  316,  fol- 
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is  very  clear  that  under  the  foregoing  authorities  the  allegations 
contained  in  defendant's  third  defense  constituted  a  valid  defense 
to  the  action — a  defense  which,  if  true,  would  defeat  recovery."  ^* 

§  433a.  Statutory  provisions:  waiver:  standard  policy. — The 
following  statutory  provisions  are  important  in  tliis  connection. 

The  Standard  Fire  Tolicy  of  New  York  provides:  "This  policy 
is  made  and  accepted  subject  to  the  foregoing  stipulations  and  con- 
ditions, together  with  such  other  provisions,  agreements  or  con- 
ditions as  may  be  indorsed  hereon  or  added  hereto,  and  no  otiicer, 
agent,  or  other  representative  of  this  company  shall  have  power 
to  waive  any  provision  or  condition  of  this  policy  except  such  as 
by  the  terms  of  this  policy  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hereto,  and  as  to  such  provisions  and  conditions 
no  officer,  agent,  or  representative  shall  have  such  power  or  be 
deemed  or  held  to  have  waived  such  provisions  or  conditions  unless 
such  waiver,  if  any,  shall  be  written  upon  or  attached  hereto,  nor 
shall  any  privilege  or  permission  affecting  the  insurance  under 
this  policy  exist  or  be  claimed  by  the  insured  unless  so  written  or 
attached.''  ^ 

The  Standard  Fire  Policy  of  South  Dakota  provides:  "Any 
person  who  solicits  insurance  or  issues  policies  of  insurance,  or 
procures  applications  therefor,  shall  be  held  to  be,  and  considered, 
the  general  agent  of  the  insurer  issuing  the  policy  or  making  a 
renewal  thereof,  except  as  to  proof  of  loss  and  adjustment  thereof, 
and  neither  the  application  of  the  insured,  nor  the  by-laws  of  the 
company  shall  be  considered  as  a  warranty  or  a  part  of  the  contract 
of  insurance.  It  shall  be  the  duty  of  the  insurer,  in  order  to  avail 
himself  of  any  provision  in  this  policy  rendering  it  void,  to 
promptly  cancel  the  policy  as  provided  herein  upon  having  or 
obtaining  notice  of  knowledge  of  the  existence  of  any  facts  or  cir- 
cumstances which  would,  according  to  the  terms  of  the  policy, 
render  it  void;  otherwise  it  will  be  deemed  to  have  waived  such 
provision  or  provisions  voiding  the  policy.  Provided,  that  if  the 
grounds  for  cancellation  under  the  last  clause  shall  be  distinctly 
specified  in  the  written  notice,  such  cancelation  may  be  effected 
upon  twenty-four  hours  notice  to  the  insured;  and  actual  notice 
to,  or  the  knowledge  of,  any  agent  of  the  company  as  above  men- 
tioned shall  be  deemed  notice  to,  and  knowledge  of,  the  company." 

The  Standard  Fire  Policy  of  Wisconsin  provides:     "This  policy 

lowing  the  rule  in   Northern   Assnv.    of  North   America,  16   Okla.  59,  13 
Co.  V.   Grand  View  Building  Assoc.    L.R.A.  82(5n.  87  Pac.  860. 
383  U.  S.  308,  46  L.  ed.  213,  22  Sup.        ^  See  §S  176,  176c  herein.    See  also 
Ct.  133.  similar  provisions  in    Standaid   Fire 

2^  See  also  Gish  v.  Insurance   Co.    Policies  of  Conn.,  La.,  N.  J.,  N.  Car., 

1107 


§  434  JOYCE  ON  INSURANCE 

is  made  and  accepted  subject  to  tlie  following  stipulations  and  con- 
ditions, together  with  such  other  provisions,  agreements,  or  con- 
ditions as  may  be  indorsed  hereon  or  added  hereto,  and  no  officer, 
agent,  or  other  representative  of  the  company,  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy  except  such  as  by 
the  terms  of  this  policy  may  be  the  subject  of  agreement  endorsed 
hereon  or  added  hereto,  and  as  to  such  provisions  and  conditions 
no  officer,  agent,  or  repre-sentative  shall  have  such  power  or  be 
deemed  or  held  to  have  waived  such  provisions  or  conditions  unless 
such  waiver,  if  any,  shall  be  written  upon  or  attached  hereto,  nor 
shall  any  privilege  or  permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured  unless  so  written  or 
attached.  Up  to  the  time  of  the  delivery  of  the  policy  to  assured, 
in  all  transactions  relating  to  this  policy,  or  to  the  property  herein 
insured,  between  the  assured  and  any  agent  of  the  company,  knowl- 
edge of  the  agent  shall  be  knowledge  of  the  company;  and  in  all 
transactions  relating  to  the  subject  of  insurance,  between  the 
insured  and  any  agent  of  the  company  after  loss,  knowledge  of 
the  agent  shall  be  knowledge  of  the  company."  ^ 

Several  of  the  states  provide  by  statute  that  the  policy  is  to 
contain  the  entire  contract.'  The  New  York  statute  provides  that: 
"Every  policy  of  insurance  issued  or  delivered  within  the  state  on 
or  after  the  first  day  of  January,  nineteen  hundred  and  seven,  by 
any  life  insurance  corporation  doing  business  within  the  state  shall 
contain  the  entire  contract  between  the  parties  and  nothing  shall 
be  incorporated  therein  by  reference  to  any  constitution,  by-laws, 
rules,  application  or  other  writings  unless  the  same  are  indorsed 
upon  or  attached  to  the  policy  when  issued ;  and  all  statements 
purporting  to  be  made  by  the  insured  shall  in  tlie  absence  of  fraud 
be  deemed  representations  and  not  warranties.  Any  ivaiver  of  the 
provisions  of  this  section  shall  be  void."  '* 

§  434.  Authorities  holding  that  restrictions  in  policy  on  agent's 
authority  bind  insured. — There  are  numerous  decisions  which  up- 
hold the  doctrine  that  restrictions  in  the  policy  upon  an  agent's 
authority  are  binding  upon  the  assured,  and  operate  as  a  notice  to 
him  of  the  extent  of  the  agent's  power's.'''  Irrespective  of  the  ques- 
tion whether  such  a  rule  conflicts  with  the  weight  of  authority, 

N.  Dak.,  Okla.,  Oreg.,  R.  I.,  Wash.,  58,  c.  28,  Consol.  Laws;  Parker's  N. 

W.  Va.  Y.     Ins.     Law     (ed.     1915)     p.     82. 

^  As    to    Wisconsin    statutes    con-  Italics  in  above  text  are  ours.— The 

cerning   powers   of   agents,  see   note  author. 
107  Am.  St.  Rep.  126-128.  3"  See  §§   442,  555,  558,  561,  564, 

'  See  §  177  herein.  566  herein. 

3*  N.  Y.  Ins.  Law  1909,  c.  33,  sec. 
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there  are  undoubtedly  many  caf^es  where  the  circumstances  won  id 
well  warrant  such  rulings.    Some  of  the  courts  have  held  tiiat  sue  li 
a  limitation  in  the  policy  has  the  force  of  a  stijjulation,  and  there- 
fore binds  the  parties  agreeing  thereto.    Thus  it  is  said,  by  the  court 
in  a  Wisconsin  case:  *    "We  must  hold  that  when  the  assured  has 
accepted  a  policy  containing  a  clause  prohibiting  the  waiver  of 
any  of  its  provisions  by  the  local  agent,  he  is  bound  by  such  inhibi- 
tion, and  that  any  subsequently  attempted  waiver,  merely  by  virtue 
of  such  agency,  is  a  nullity."  ^    So  it  is  held  in  a  California  ca.'^e 
that  where  there  is  an  express  provision  in  the  policy  that  state- 
ments not  in  the  written  application,  nor  indorsed  on  the  policy, 
shall  not  bind  the  company,  such  condition  binds  the  assured.^ 
And  in  the  same  state  it  is  decided  that  when  a  policy  of  insurance 
declares  that  there  can  be  no  waiver  except  in  writing  indorsed 
on  the  policy,  the  mode  enters  into  and  becomes  a  part  of  the  power; 
the  insured  has  full  notice  when  he  enters  into  the  contract  that 
a  condition  cannot  be  waived  by  an  agent  to  whom  the  provision 
as  to  written  indorsement  relates,  except  in  the  manner  in  the  con- 
tract provided.'     So  in  another  ca.«e  in  that  state  it  is  determined 
that  if  the  policy  provides  that  the  agent  ha.s  no  authority  to  wane 
except  upon  special  authority  in  writing,  such  condition  operates 
as  a  notice  of  limitation  of  the  agent's  powers.^    So  in  a  Michigan 
case  '  it  is  held  that  when  an  insurance  policy  contains  limitations 
upon  the  power  of  the  agent  he  has  no  legal  right  to  contract  as 
agent  of  the  company  with  the  assured  so  as  to  change  the  con- 
ditions of  the  policy,  or  to  dispense  with  the  performance  of  any 
essential  requisite  contained  therein,  and  the  holder  of  the  policy 
is  estopped  l3y  its  acceptance  from  relying  upon  any  powers  in  the 
agent  in  opposition  to  the  limitations  and  restrictions  contained 

4  Hawkins  v.  Rofkford  Ins.  Co.  70  ^  Enos  v.  Sun  Ins.  Co.  67  Cal.  621, 

Wis.  1,  35  N.  W.  34.     See  note  107  8  Pae.  379. 

Am.  St.  Rep.  100-149.  '  Wheaton  v.  North  British  &  Mer- 

^  Examine   Dowlinc:  v.   Lancashire  cantile  Ins.   Co.  76  Cal.  415,  9  Am. 

Ins.  Co.  92  Wis.  63,^31  L.R.A.  112,  St.  Rep.  216,  18  Pac.  758. 

65  N.  W.  738;  Stevens  v.  Queen  Ins.  ^  Shufrgart  v.  Lycominjr  Fire  Ins. 

Co.   81   Wis.   335,   29   Am.    St.   Rep.  Co.   55   Cal.   408.      See    Sharnian    v. 

905,  51  N.  W.  555.     The  difference  Continental    Ins.    Co.    167    Cal.    117, 

between     the     Wisconsin      standard  52  L.R.A.(N.S_.)    670,  138  Pac.  708, 

policy  clause  on  the  point  of  waiver  43  Ins.  L.  J.  4/3  (see  quotation  from 

by  agents  and  their  knowledge,  and  opinion    in    this    case    under    §    440 

the  clauses  as  to  waiver  in  standard  herein).     Examnie  Arnold  v.  Amer- 

policy  forms  of  other  states  having  ican  Ins.  Co.  148  Cal.  660,  25  L.K.A. 

or  using  standard  forms  is  a  factor  (N.S.)   6n,  84  Pac.  182. 

of  importance  in  connection  with  the  ^  Cleaver  v.   Traders   Ins.   Co.   65 

question  of  waiver  by  agents.     See  §  Mich.  527,  8  Am.   St.   Rep.  908,  32 

433a  herein.  N.  W.  060. 
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in  the  policy.  And  it  was  further  decided  that  the  fact  that  the 
assured  may  not  have  read  the  printed  conditions  of  his  poUcy, 
and,  in  ignorance  of  them,  relied  upon  the  implied  or  assumed 
powers  of  an  insurance  agent,  cannot  help  him,  as  it  is  the  business 
of  the  assured  to  know  what  his  contract  of  insurance  was,  and 
there  can  be  no  difference  in  this  re>:pect  between  an  insurance 
policy  and  any  other  contract.  In  said  case  the  policy  provided 
against  other  insurance,  and  also  that  no  agent  should  have  power 
to  waive  or  modify  any  of  its  conditions,  and  it  was  held  that  the 
agent's  declarations,  permitting  further  insurance,  could  not  operate 
to  estop  the  company  from  denying  its  liability  for  loss.  Another 
decision  in  the  same  state  holds  that  an  agent  cannot  alter  or  vary 
the  t^rms  of  a  policy  in  the  face  of  express  inhibitory  provisions.^^ 
In  Georgia  if  an  accident  insurance  policy  contains  a  stipulation 
tliat  "no  agent  has  power  to  waive  any  condition  in  this  policy,'' 
the  delivery  of  the  policy  to  the  insured  puts  him  on  notice  that  a 
Avaiver  of  a  condition  in  the  policy  by  the  agent  obtaining  the  insur- 
ance is  not  binchng  on  the  insurer,  and  he  is  estopped  to  set  it 
up,"  In  Kansas  ^^  while  one  who,  in  procuring  insurance,  acts  in 
good  faith,  and  without  knowledge  of  any  limitations  upon  the  au- 
thority of  the  agent  of  the  company  effecting  the  insurance,  may 
safely  assume  that  the  agent  is  a  general  agent  of  the  company ;  that 
he  stands  in  the  place  of  the  company,  which  will  be  bound  by  any 
terms  or  conditions  to  which  he  may  agree  while  acting  for  the  com- 
pany in  consummating  the  insurance,  nevertheless  it  is  asserted  that 
if  a  policy  has  been  executed  and  delivered  to  the  assured,  and  has 
gone  into  full  force  and  effect,  he  is  presumed  to  take  notice  of, 
and  to  be  bound  generally  by,  restriction  upon  the  agent's  authority 
set  forth  upon  the  face  of  the  policy.^'  So  in  an  Oregon  case  it  is 
decided  that  consent  of  the  managing  agent  of  an  insurance  com- 
pany to  the  killing  of  a  horse  afflicted  with  glanders,  does  not  impose 
a  liability  on  the  company  for  the  loss,  where,  under  the  statute, 
the  civil  authorities  would  have  killed  the  animal  on  notice,  and 
the  policy  relieves  the  insurer  from  liability  from  los«  due  to  "order 

iniclntvre     v.     Michio-an      State  93  Midi.  514,  18  L.R.A.  481,  53  N. 

Ins.  Co.  52  .Alif-h.  188,  17  N.  W.  7S1.  AY.  818. 

See  Richards  v.  Coniir.enlal  Ins.  Co.  ^^  Thornton  v.  Travelers'  Ins.   Co. 

83  Mich.  508,  21  Am.  St.  Rep.  611,  116  Ga.  121,  94  Am.  St.  Rep.  99,  42 

47  N.  W.   350.     Compare  Dailey  v.  S.  E.  287. 

Preferred  Ma.sonic   Mutual   Accident  ^^  Burlinqton  Ins.   Co.  v.  Gibbons, 

Assoc.  102  :\rich.  289,  26  L.R.A.  171,  43  Kan.  15,  19  Am.  St.  Rep.  118,  22 

57  N.  W.  184,  60  N.  AY.  694;  Ham-  Pac.  1010   (solicitino:  ag-ent). 

ilton  V.  DwelHng  House  Ins.  Co.  98  ^^  E.vamine    German    Ins.     Co.    v. 

Mich.  535,  22  L.R.A.  527,  57  N.  AY.  Gray,  43  Kan.  497,  8  L.R.A.  70,  23 

735;  Beebe  v.  Ohio  Farmers  Ins.  Co.  Pae.  637. 
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of  any  civil  authority"  and  provides  that  no  agreement  of  any 
agent  contrary  to  the  provisions  of  the  policy  shall  be  binding  on 
the  insurer  unless  authorized  by  the  home  ofhce.^*  And  it  is  also 
held  in  that  state  that  the  acceptance  by  the  assured  of  a  policy, 
containing  an  express  limitation  on  an  agent "s  powers,  estops  the 
assured  from  claiming,  as  against  the  assurer,  the  beneht  of  acts 
of  the  agent  done  in  excess  of  such  restricted  authoritv.  And 
similar  rulings  have  been  made  in  Pennsylvania,"  Alabama,^^ 
Massachusetts,!'  Missouri,!^  Nebraska,!^  Illinois,2o  Iowa,!  Dakota,"'' 
in  North  Carolina,  under  the  Standard  policy  clause,^  and  in  ]Sew 
Jersey.*  So  a  plain  limitation  upon  the  authority  of  the  medical 
examiner  and  solicitor  of  a  life  insurance  company,  of  which  an 
applicant  is  bound  to  take  notice  and  by  which  he  is  bound,  is 
made  by  stipulations  in  the  application  that  the  statements  con- 
tained in  it  and  those  made  to  the  medical  examiner  are  full  and 
true  and  correctly  recorded,  and  that  no  information  not  therein 
contained,  received,  or  acquired  at  any  time  by  any  person  shall 
be  binding  on  the  company,  or  shall  modify  the  declarations  and 
warranties  therein  contained,  that  the  person  writing  the  answers 
and  statements  shall  be  deemed  the  agent  of  the  insurer  and  not 
of  the  company,  that  the  company  is  not  to  be  deemed  responsible 
for  the  preparation  of  the  application  or  for  anything  contained 
therein  or  omitted  therefrom,  and  that  any  false  answer  or  con- 

"Joplin   V.    National   Live    Stock  Tns.  Co.  84  Neb.  866,  23  L.R.A.(X.SJ 
Assoc.  61  Oreg.  544,  44  L.R.A.(N.S.)  968.  122  N.  W.  27. 
569,  122  Pac.  897.     See  Weidert  v.  ^o  Equitable  Life  Ins.  Co.  v.  Coop- 
State  Ins.  Co.  19  Oreg.  261,  20  Am.  er,  60  111.  509. 
St.  Rep.  809,  24  Pac.  242.  ^  House  v.   Security  Fire  Ins.   Co. 

1*  Greene    v.    Lycoming    Fire    Ins.  145  Iowa,  462,  121  N,  W.  509;  Zim- 

Co.    91    Pa.    St.    387,    9    Ins.    L.    J.  merman  v.  Home  Ins.   Co.  77  Iowa, 

511.     See  Girard  Fire  &  Marine  Ins.  685,  42  N.  W.  462.     See   Tavlor  v. 

Co.  V.  Hebard.  95  Pa.  St.  45;.Kroe-  S^a^e  Ins.  Co.  98  Iowa,  521.  60  Am. 

gher  V.  Birmingham  Fire  Ins.  Co.  83  ^t.  Rep.  210,  67  N.  W.  5<7.  Examine 

Pa.    St.    64:    Commonwealth    Mutual  ^^^^^^^"^,^-    ^^"^'^^^^^  ^^{."^^^f^    Fire 

Fire  Ins.  Co.  v.  Hunzinger,  98  Pa.   J°^-   Soo   -o  xJ""'^'  ?n- 
o.     n  Rep.  428,  (3  N.   \V.  49). 

\a  r^'     ■  o     i-i-  1     TT  •        t        ^  Cleven2:er  v.  ^lutual  Life  Ins.  Co. 

^'' Cassimus    v.    Scottish    Union    &  n  T^  i     tt^i    o  x'    tt-    oi  o    n  t        t 

XT  ■•       ,    T        n      TO-     \i      o-c    QQ  2  Dak.  114,  3  N.   \V.  313,  9  Ins.  L. 

National   Ins.   Co.  13o   Ala.   2d6,  33  j    -^..^      g^^  ^eisen  v.  St.  Paul  Fire 

So.    163.      Co».;jare    Georgia    Home  ^  ^^^^,^^^^  ^^^    (.q.  20  N.  Dak.  316. 

Ins.   Co.  V.  Allen,  128  Ala.  4.d1,  30  3^  l.R.A.(N.S.)  539,  127  N.  W.  837. 

So.  53/,  31  Ins.  L.  J.  60.  Compare  statutory  provisions   under 

!'  Harris  v.   North   American   Ins.  ^  433a  herein. 

Co.  190  Mass.  361,  77  N.  E.  493,  ^5  '    3  glack  v.  Atlanta  Home  Ins.   Co. 

Ins.  L.  J.  444.  148   N.    Car.    169,    21    L.R.A.(N.S.) 

18  Greenwood    v.    New    York    Life  578.  61  S.  E.  672. 
Ins.  Co.  27  Mo.  App.  401.  *  Catoir  v.    American    Life   Ins.   &' 

"  McElrov    V.    Metropolitan    Life  Trust  Co.  33  N.  J.  L.  (4  Vroom)  487. 

1111 


§  434a  JOYCE  ON  INSURANCE 

cealment  of  facts  shall  render  the  policy  null  and  void,  even  if  the 
stipulations  are  inethcacious  to  make  the  employees  of  tlie  com- 
pany the  agents  of  the  insured.^ 

§  434a.  Same  subject.— It  is  declared  in  a  New  York  case  that 
an  insurance  corporation  may  enter  intx3  a  contract  with  a  person 
applying  for  insurance  which  so  fixes  the  precise  conditions  under 
whic-h  the  policy  shall  issue  that  an  agent,  in  the  absence  of  express 
authority,  cannot  abrogate  it;  and  also  that  the  insurer  may  so 
draw  the  various  papers  connected  with  its  contract  of  insurance 
as  to  prevent  general  and  local  agents  from  exercising  powers  to 
the  detriment  of  the  corporation,  when  the  substantial  provisions 
of  that  contract  are  brought  home  to  the  insured  prior  to  the 
alleged  delivery  of  the  policy.^     And  if  the  policy  declares  that 
no  officer  or  agent  shall  have  power  to  waive  any  provision  or  con- 
dition embraced  in  a  printed  and  authorized  policy,  but  may  waive 
certain  added  conditions,  provided  such  waiver  is  written  upon  or 
attached  to  the  policy,  an  attempted  waiver  by  an  agent  of  one  of 
the  conditions  which  the  policy  declares  he  shall  not  have  power 
to  waive  is  inoperative  and  void.'    Under  another  decision  in  the 
same  state  *  the  court  holds  that  a  restriction  permitting  a  waiver 
only  in  a  specified  manner  operates  as  notice  of  the  agent's  limited 
authority.    And  it  is  held  in  the  same  state  that  a  provision  in  the 
policy  that  an  agent  has  no  authority  to  collect  premiums,  except 
upon  a  renewal  receipt  signed  by  the  president  and  secretary-,  is, 
in  effect,  a  notice  to  the  assured  of  the  extent  of  the  agent's  powers.' 
It  is  also  determined  in  that  state  that  if  the  policy  expressly 
stipulates  that  the  agent  has  no  pawer  to  make  representations  on 
his  own  responsibility,  that  his  opinion  given  the  assured,  as  to 
certain  advantages  of  the  company's  plan,  did  not  bind  the  latter, 
especially  where  a  pamphlet  setting  forth  the  details  of  the  plan 
is  shown  to  the  assured.^"     So  by  the  common  law  of  New  York 
plaintiff  in  an  action  upon  a  life  insurance  policy  cannot  avoid 
the  effect  of  a  warranty  contained  in  the  application  on  the  ground 
that  an  agent  of  the  company  knew  the  facts  and  incorrectly  stated 

5  Metropolitan    Life    Ins.     Co.    v.  "^  Quintan  v    Providence,  Wasliing- 

Diraick,  69  N.  J.  L.  384,  62  L.R.A.  ton  Ins.  Co.  133  N.  Y.  356,  28  Am. 

774,  55  Atl.  291.    See  Sloss-Sheffield  St.  Rep.  645,  31  N.  E.  31. 

Steel  &  Iron  Co.  v.  ^tna  Life  Ins.  «  Walsh  v.  Hartford  Fire  Ins.  Co. 

vCo.  74  N.  J.  Eq.  635,  70  Atl.  380.  73  N.  Y.  5. 

On  medical  examiner  as  agent  of  ^  Mersereau  v.  Plirenix  Mutual  Life 

insurer   or   insured,   see   note   in    41  Ins.  Co.  66  N.  Y.  274. 

L.R.A.(N.S.)   506.  ^"Simons   v.   New  York  Life  Ins. 

'e  Russell  V.  Prudential  Ins.  Co.  176  Co.  38  Hun   (N.  Y.)  309. 

N.  Y.  178,  98  Am.  St.  Rep.  656,  68 

N.  E.  252. 
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tliem  in  the  application,  where  the  instrument  itself  contains  an 
express  Hniitation  upon  the  powers  of  the  a^ent  and  provides  tliat 
the  conii)any  sliall  not  be  responsible  for  the  i)reparation  of  tlie 
application  or  for  anything  contained  therein  or  omitted  there- 
from.^^ In  Oklahoma  an  agent  for  a  fire  insurance  company, 
whose  powers  are  strictly  defined  and  limited  by  the  express  terms 
of  the  contract  of  insurance,  cannot  act  so  as  to  bind  his  company 
beyond  the  scope  of  his  authority ;  ^^  and  if  a  waiver  of  the  stipula- 
tions and  conditions  contained  in  a  policy  of  fire  insurance  relied 
upon  is  the  act  and  conduct  of  an  agent  of  the  insurance  company, 
it  must  be  shown  that  the  agent  had  express  authority  from  the 
company  to  make  the  waiver,  or  that  the  company  subsequently, 
with  the  knowledge  of  the  facts,  ratified  the  unauthorized  action 
of  the  agent. ^^  And  as  high  an  authority  a.s  the  United  States 
supreme  court  ha.s  held  that  where  a  general  agent's  authority  to 
waive  forfeitures  or  conditions  as  to  non-payment  of  premiums  is 
exprassly  Hmited  by  the  policy,  such  limitation  governs ;  ^*  and  also 
that  an  insured  is  presumed  to  know  the  limitations  upon  the  power 
of  an  insurer's  agent  expressed  in  the  application.^^  And  in  Canada 
we  find  substantially  the  same  ruling  as  in  the  above  states.^^ 

"  MetropoHtan    Life    Ins.    Co.    v.  Fletcher,  117  U.   S.   519,  29  L.  ed. 

Dimick,  69  N.  J.  L.  384,  62  L.R.A.  934,  6  Sup.  Ct.  837. 

774,  55  Atl.  291.  Cited  in:  United  States. — Brown  v. 

12  Deming  Investment  Co.  v.  Shaw-  United  States  Ca.sualty  Co.  88  Fed. 
nee  Fire  Ins.  Co.  16  Okla.  1,  4  L.R.A.  38,  41 ;  Hubbard  v.  Mutual  Reserve 
(N.S.)  607,  83  Pac.  918.  See  Mer-  Fund  Life  Assoc.  80  Fed.  681,  685; 
chants  &  Planters  Ins.  Co.  v.  Marsh,  Phoenix  Ins.  Co.  v.  Wattemberg,  79 
34  Okla.  453,  42  L.R.A. (N.S.)  996,  Fed.  245,  247,  24  C.  C.  A.  549,  48 
125  Pac.  1100.  Compare  Western  U.  S.  App.  244;  New  York  Life  Ins. 
National  Ins.  Co.  v.  Marsh,  34  Okla.  Co.  v.  Russell,  77  Fed.  94,  102,  23 
414,  42  L.R.A. (N.S.)  991,  125  Pac.  C.  C.  A.  51,  40  U.  S.  App.  530. 
1094.  California.   —  Wheaton   v.    North 

13  Deming  Investment  Co.  v.  Shaw-  British  &  Mercantile  Ins.  Co.'  76  Cal. 
nee  Fire  Ins.  Co.  16  Okla.  1,  4  L.R.A.  415,  418,  9  Am.  St.  Rep,  216,  18' Pac. 
(N.nS.)  607,  83  Pac.  918;  Gish  v.  In-  758. 

surance    Co.    of   North    America,   16  Colorado. — Smi      Fire     Office     v. 

Okla.   59,  13   L.R.A.(N.S.)    826,  87  Wieh,  6  Colo.  App.  103,  113,  39  Pac. 

Pac.   869.  587. 

1*  Union   Mutual  Life   Ins.   Co.   v.  Illinois.  .—   Royal    Neighbors'    of 

Wilkinson,  13  Wall.  (80  U.  S.)  222,  America  v.  Boman,  1,  i    111.   27,  31, 

20  L.  ed.  617.     See  Northern  Assur.  60  Am.  St.  Rep.  201,  52  N.  E.  264; 

Co.  v.   Grand  View  Building  Assoc.  Metropolitan   Life   Ins.    Co.   v.   Lar- 

183  U.  S.  308,  46  L.  ed.  213,  22  Sup.  son,  85  111.  App.  143,  151. 

Ct.    133     {considered    under    §    558  Mori/land.— Globe  Reserve  INIutnal 

herein).        Examine      Grand      View  Life  Ins.  Co.  v.  Duffy,  76  :Md.  293, 

Building  Assoc,   v.   Northern   Assur.  301,  25  Atl.  227. 

Co.  73  Neb.  149,  102  N.  W.  246.  Missouri.— Froehly    v.    North    St. 

15  New    York     Life     Ins.     Co.     v.  Louis  Mutual  Fire  Ins.   Co.  32  Mo. 
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§  435.  Restrictions  in  policy  as  to  the  manner  of  exercising  au- 
thority by  agent.— There  is  a  class  of  cases  which  hold,  in  accord- 
ance with  the  principle  of  the  decisions  given  under  the  last  two 
sections,  that  where  the  policy  provides  that  the  agent  has  no  au- 
thority to  waive,  except  in  a  certain  manner  stated  in  the  policy, 
or  that  only  specified  agents  can  waive  the  terms  of  the  contract, 
such  restriction  binds  the  assured.  Thus  where  the  condition  was 
that  no  waiver  by  any  agent  would  be  valid  without  a  written 
indorsement  of  consent  by  the  company,  it  was  held  that  such 
indorsement  was  necessary  to  operate  as  a  waiver  of  a  forfeiture, 
notwithstanding  the  policy  was  given  the  agent  to  obtain  the 
required  consent,  and  the  agent  returned  the  policy  with  the  state- 
ment that  all  proper  formalities  had  been  complied  with.^'^  80 
where  the  by-law  of  a  mutual  company  required  the  consent  of 
directors  to  certain  acts,  it  was  held  that  an  agent  could  not  bind 
the  company  by  acts  done  otherwise."  And  a  local  agent  has  no 
power  to  waive  the  conditions  of  a  policy  where  it  expressly  provides 
that  such  waiver  must  be  made  by  the  secretary  of  the  company, 
and  such  restriction  in  the  policy  is  notice  to  the  assured  of  the 
local  agent's  want  of  authority  to  make  the  waiver, ^^  so  where 

App.   302,  311;  Robinson  v.  Jarvis,    tual  Life  Ins.  Co.  v.  Coalson,  22  Tex. 
25  Mo.  App.  425.  Civ.  App.  64,  70,  54  S.  W.  388 ;  Mu- 

New  Yorfc.— Sternaman  v.  Metro-  tual  Life  Ins.  Co.  v.  Baker,  10  Tex. 
politan  Life  Ins.  Co.  170  N.  Y.  13,  Civ.  App.  515,  520,  31  S.  W.  10/2. 
36,  57  L.R.A.  327,  88  Am.  St.  Rep.  Virginia.— UuixxaX  Fire  Ins.  Co.  v. 
625,  62  N.  E.  763;  Levell  v.  Royal  Ward.  95  Va.  231,  239,  28  S.  E.  209. 
Arcanum,  9  Misc.  257,  258,  30  N.  Y.  Wisconsin. — McGowan  v.  Supreme 
Supp.  205;  Wilkens  v.  Mutual  Re-  Court  Independent  Order  Foresters, 
serve  Fund  Life  Assoc.  54  Hun  (N.  107  Wis.  462,  467,  83  N.  W.  775. 
Y.)  294,  297,  7  N.  Y.  Supp.  589;  ^^  jjendrickson  v.  Queen  Ins.  Co. 
Hamilton  v.  Fidelity  Mutual  Life  30  U.  C.  Q.  B.  108;  Cleaver  v.  Trad- 
Assoc.  50  N.  Y.  Supp.  526,  27  App.  ers'  Ins.  Co.  71  Mich.  414,  15  Am.  St. 
Div.  480,  488;  Skinner  v.  Norman,  Rep.  275,  39  N.  W.  571  (case  of  ad- 
46  N.  Y.  Supp.  65,  18  App.  Div.  609,  ditioual  insurance  even  though  agent 
616."  had  authority  to  consent  in  a  certain 

Norili  Da/bofcB.— Johnson  v.  Dako-  way  thereto)  ;  see  Worcester  Bank  v. 
ta  Fire  &  Marine  Ins.  Co.  1  N.  Dak.  Hartford  Fire  Ins.  Co.  11  Cnsh. 
167,  181,  45  N.  W.  799.  (65    Mass.)    265,   59    Am.    Dec.   145 

Rhode  Island. — Leonard  v.  New  (case  of  other  insurance  and  agent 
England  Mutual  Life  Ins.  Co.  22  R.  said  he  would  have  it  indorsed,  but 
L  519,  522,  48  Atl.  808.  did  not). 

Texas.— FiAdxiY  :\Iutual  Life  As-  "Hill  v.  London  Assur.  Corp.  16 
soc.  V.  Harris,  94  Tex.  25,  34,  86  Am.  Daly  (N.  Y.)  120,  9  N.  Y.  Supp.  500. 
St.  Rep.  813,  57  S.  W.  635;  Fitz-  See  note  107  Am.  St.  Rep.  100-149. 
raaurice  v.  Mutual  Life  Ins.  Co.  84  ^^  Behler  v.  German  Mutual  Fire 
Tex.  61,  65,  19  S.  W.  301;  Equitable  Ins.  Co.  68  Ind.  34/. 
Life  Ins.  Co.  v.  Hazlewood,  75  Tex.  "  Wilkins  v.  State  Ins.  Co.  43 
338,  346,  7  L.R.A.  221,  16  Am.  St.  Minn.  177,  45  N.  W.  1;  O'Brien  v. 
Rep.  893,  12  S.  W.  621 ;  Kansas  Mu-    Prescott   Ins.   Co;  134  N.   Y.  28,  45 
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consent  to  otber  insurance  is  required  to  be  indor-^ed  on  the  policy 
by  the  company,  a  soliciting  agent  has  no  authority  to  waive  such 
provision.^"  Nor  can  a  local  agent  verbally  waive  proofs  of  loss, 
where  the  policy  provides  that  a  waiver  must  be  in  writing  indorsed 
upon,  or  attached  to,  the  policy,  and  this  case  also  decides  that 
it  must  be  presumed  that  the  insured  had  knowledge  of  such  stipula- 
tion.^ So  an  extension  of  the  time  of  payment  of  premiums,  con- 
trary to  the  stipulations  of  the  policy,  which  required  any  alteration 
or  waiver  to  be  made  at  the  head  ofhce,  and  signed  by  an  officer 
of  the  company  is  invalid,  when  made  by  a  general  agent  at  another 
place  than  that  specified.^  So  where  an  agent,  being  informed 
that  the  premises  were  vacant,  said  it  was  all  right  since  he  had 
been  notified,  it  was  held  that  there  was  no  waiver,  as  the  policy 
provided  that  no  waiver  should  be  valid  except  it  were  made  in 
writing  and  signed  by  the  secretary .^  Again,  where  the  condition 
was  that  only  a  written  indorsed  agreement  should  be  valid  as  a 
waiver,  such  stipulation  excludes  an  authorization  of  increase  of 
risk  in  any  other  mode.*  In  the  case  of  Walsh  v.  Hartford  Fire 
Insurance  Company,^  the  court  distinctly  admits  that  the  company 
can  itself  waive  conditions  by  oral  consent,  although  the  policy 
requires  a  writing,^  and  that  the  agent,  unless  restricted,  would 
possess  equal  power.  The  agent  in  that  case  had  authority  to 
solicit  risks,  receive  applications  for  insurance,  fix  rates  of  premium, 
and  issue  and  renew  policies.  But  the  court  unequivocally  held 
that  such  limitation  in  the  policy  could  "mean  nothing  less  than 
that  agents  shall  not  have  power  to  waive  conditions  except  in  one 
mode,  viz.,  by  indorsement  on  the  policy."  '  In  a  A^ermont  ca.se 
it  was  held  that  the  agent  could  waive  proofs  of  loss  only  in  the 

St.  R.  389,  31  N.  E.  265;  reversing  and  assessments:  excuses,  waiver  and 

57  Hun,  589,   11   N.   Y.   Snpp.   125.  estoppel,  see  §S  l-^-t5  et  seq.  herein. 

See     also     Quintan     v.     Providence-  ^  O'Brien  v.  Prescott  Ins.  Co.  134 

Washinston  Ins.  Co.  133  N.  Y.  356,  N.  Y.  28,  45  St.  R.  389,  31  N.  E.  265. 

28  Am.^St.  Rep.  645,  31  N.  E.  31,  45  See  §§  565,  566,  2231  lierein. 

St.  R.  200,  21  Ins.  L.  J.  650.  *  Gladding  v.   California   Farmers' 

20  Hartford  Fire  Ins.  Co.  v.  Small,  Mutual   Fire   Ins.   Co.   66   Cal.   6.   4 

14  C.  C.  A.  33,  66  Fed.  490,  30  U.  S^  Pac  764.     See  §  559  herein.     As  to 

App.    127.      See    §§    556-558,    2487  notice   of   increase   of   risk:    waiver, 

herein.  see  ^  2208  herein. 

^  Gould  V.  Dwelling-House  Ins.  Co.  *  7.?  N.  Y.  5. 

90  Mich.  302,  51  N.  W.  455,  52  N.  ^  cuinri  Trustees  of  the  First  Bap- 

W.  754.    As  to  waiver  and  estoppel;  tist  Church  v.  Brooklyn  Fire  Ins.  Co. 

proofs   of  loss,   see   §§   575   et   seq.,  19  N.  Y.  305.     See  §§  441,  442  here- 

3354  et  seq.  herein.  in. 

2  Marvin  v.  Universal  Life  Ins.  Co.  '^  Three  judges  dissented.     Sec  Hill 

85  N.  Y.  278,  39  Am.  Rep.  657.    See  v.  Loudon  Assur.  Soc.  26  Abb.  X.  C. 

§§  550-555  herein.     As  to  pren.iums  (X.  Y.j  203,  10  Daly  (N.  Y.)  120. 
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manner  provided  in  the  policy.^  Substantially  the  same  ruling 
has  been  made  in  Wisconsin.^  So  in  Mississippi,^"  it  is  declared 
that  an  agent  who  is  not  authorized  to  issue  policies,  nor  to  alter 
them,  cannot  orally  consent  to  additional  insurance  where  the 
policy  requires  written  consent.^^  So  where  an  agent  was  informed 
of  an  encumbrance  at  the  time  of  the  application,  and  said  it  was 
''too  trifling,"  it  was  decided  that  there  was  no  waiver.  In  this 
case  the  charter  of  the  company  required  an  encumbrance  to  be 
expressed,  and  a  memorandum  was  indorsed  on  the  policy  that 
the  company  would  not  be  bound  by  any  statement  made  to  an 
agent  not  contained  in  the  application.^''  And  in  a  similar  case 
in  New  Jersey,^^  a  like  ruling  was  made,  although  the  agent  was  a 
collecting  agent,  and  there  was  no  evidence  that  he  possessed  or  had 
before  attempted  to  waive  forfeitures  or  revive  a  lapsed  policy.  But 
it  is  also  declared  that  any  course  of  action  oil  the  part  of  an  insurer 
which  leads  an  insured  honestly  to  believe  that  by  conforming  there- 
to, a  forfeiture  of  his  policy  will  not  be  incurred,  followed  by  due 
conformity  on  his  part,  estops  the  insurer  from  insisting  upon  a 
forfeiture,  though  it  might  be  claimed  under  the  express  letter  of 
the  contract,  and  a  statement  by  a  general  agent  of  a  corporation, 
in  the  course  of  his  employment,  as  to  a  fact  within  his  oflicial 
knowledge  touching  the  status  of  a  matter  intrusted  to  him,  is 
admissible  in  evidence  on  behalf  of  the  party  with  whom  the  cor- 
poration was  dealing  at  the  time.^*    Again,  in  a  New  York  case/* 

8  Smith  V.  Niagara  Fire  Ins.  Co.  v.  Piscatuqua  Fire  &  Marine  Ins.  Co. 
60  Vt.  682,  6  Am.  Rep.  144,  15  Atl.  52  Me.  322.  Examine  §§  563,  564 
353,    1    L.R.A.    216    (powers   of   lo-    herein. 

cal   agent   and   general   agent   distin-  ^^  Metropolitan    Life    Ins.    Co.    v. 

guished).    As  to  waiver  and  estoppel :  McGrath,  52   N.   J.   L.   358,  19   Atl. 

proofs   of   loss,   see   §§   575   et   seq.,  386. 

3354  et  seq.  herein.  ^*  Agricultural    Ins.    Co.   v.   Potts, 

9  Knudson  v.  Hekla  Fire  Ins.  Co.  55  N.  J.  L.  158,  39  Am.  St.  Rep.  637, 
75  Wis.  198,  43  N.  W.  954.  26   Atl.  27,  537    (case  of  additional 

^°  Liverpool,  London  &  Globe  Ins.  assurance    obtained    without    written 

Co.  V.  Sorsby,  60  Miss.  302.  consent    and    notification    to    special 

^^  See    also    German    Ins.    Co.    v.  agent,  who  notified  insurer,  who  di- 

Heidnk,  30  Neb.  288,  27  Am.  St.  Rep.  rected  policy  canceled,  but  it  was  not 

402,  46  N.  W.  481.     See  §§  556-558,  done   until   after  loss.     The   general 

2487  herein.  agent  of  the  insurer,  however,  visited 

^^  Loehner   v.    Home    Mutual    Ins.  assured  after  fire,  and  endeavored  to 

Co.  17  Mo.  247,  s.  c.  19  Mo.  628.    To  adjust  the  loss  for  a  less  sum  than 

similar  effect,  see  Lycoming  Fire  Ins.  the  amount  insured,  and  saying  that 

Co.   v.  Langley,  62  Md.  196;   Union  the   agent  had   been   notified   by   the 

Mutual  Life  Ins.   Co.  v.  Mowry,  96  company  to  cancel,  but  had  failed  so 

U.  S.  544,  24  L.  ed.  674;  New  York  to  do,  and  the  assured  not  having  re- 

-Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  ceived  notice,  and  the  company  hav- 

1  519,  29  L.  ed.  934,  6  Sup.  Ct.  837,  ing  knowledge,  assured  had  a  right 

rev'g  14  Fed.  846.     But  see  Emerv  to   assume  that  the   insurer  had   ao- 
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the  provision  in  the  policy  prohibited  waiver  of  the  conditions  in 
the  printed  policy,  which  was  in  the  New  York  standard  form, 
but  the  a.2;ent  was  permitted  to  waive,  in  writing,  indor;>ed  upon 
or  attached  to  the  policy,  conditions  added  to  the  authorized  form. 
The  agent  had  possession  of  the  policy,  and  the  insured  pleaded 
ignorance  of  its  conditions  in  the  above  respect,  but  the  court  held 
that  he  was  bound  thereby.  So  where  a  waiver  is  required  to  be 
in  writing,  signed  by  the  president  and  secretary,  the  company 
may  defend  on  the  ground  that  the  suit  on  the  policy  was  not 
commenced  within  the  limited  time,  notwithstanding  the  fact  that 
the  insured  had  been  induced  to  delay  suit  by  the  representations 
of  the  company's  general  agent,  that  it  was  unnecessary  to  sue, 
and  that  the  company  would  make  assessments  and  pay  without 
suit.^6 

§  436.  That  restrictions  in  policy  on  agent's  powers  only  relate 
to  acts  after  policy  delivered. — There  is  a  class  of  cases  which  in- 
cline to  a  more  liberal  construction  of  an  agent's  powers  in  favor 
of  the  assured,  than  those  considered  in  the  three  preceding  sections. 
The  substance  of  these  decisions  is  that  restrictions  upon  an  agent's 
authority,  set  forth  in  the  policy,  are  not  conclusive  upon  the 
assured  as  to  matters  connected  with  the  contract  prior  to  its  com- 
pletion, but  only  relate  to  the  exercise  of  his  authority  in  matters 
concerning  the  policy  after  its  delivery  and  acceptance.  The 
ground  of  such  rulings  is  that  no  presumption  can  reasonably 
attach,  that  the  assured  was  cognizant  of  or  could  anticipate  that 
such  provisions  would  be  made."    Such  decisions  are  an  important^. 

quiesced  in  the  obtaining  further  in-  Co.    84   Mich.    161,   47   N.    W.    549; 

surance).      See    §§    556,    558,    2487  Grouse  v.  Hartford  Fire  Ins.  Co.  79 

herein.  Mich.  249,  44  X.  W.  486;  Baker  v. 

15  Quinlan  v.  Providence-\Yasbing-  Ohio  Farmers  Ins.  Co.  70  Mich.  199, 
ton  Ins.  Co.  133  N.  Y.  356,  28  Am.  14  Am.  St.  Rep.  485,  38  N.  W.  216; 
St.  Rep.  645,  45  X.  Y.  St.  Rep.  200,  Rickey  v.  German  Guarantee  Town 
31  X.  E.  31,  21  Ins.  L.  J.  650.  Mutual  Fire  Ins.   Co.  79   Mo.   App. 

16  Waynesboro  Mut.  Fire  Ins.  Co.  485,  2  Mo.  App.  Repr.  472;  Part- 
V.  Conover,  98  Pa.  St.  384,  42  Am.  ridge  v.  Commercial  Fire  Ins.  Co.  17 
Rep.  618.  Hun   (N.  Y.)   95;  Kister  v.  Lebanon 

"Continental    Ins.    Co.    v.    Rufk-  Mut.  Ins.  Co.  128  Pa.  St.  553,  35  Am. 

man',  127  111.  364,  11  Am.   St.  Rep.  St.  Rep.  696,  5  L.R.A.  646,  18   Ati. 

121,  20  N.  E.  77.     See  also  the  fol-  417;  1  May  on  Ins.    (Parson's  ed.) 

lowing    cases :    Farnum    v.    Phcpnix  sec.  138,  p.  245. 

Ins.  Co.  83  Cal.  247,  17  Am.  St.  Rep.  "In  regard  to  waivers  before  issue, 
233,  23  Pac.  869;  Beebe  v.  Ohio  it  is  by  no  means  clear  that  the  con- 
Farmers'  Ins.  Co.  93  Mich.  514,  32  structive  notice  supplied  by  provi- 
Am.  St.  Rep.  519,  18  L.R.A.  481,  53  sions  of  a  jwlicy  not  yet  in  the  hands 
N.  W.  818;  Tubbs  v.  Dwelling-House  of  the  applicant  should  be  held  hind- 
Iris.  Co.  84  Mich.  646.  651-653,  43  ing  upon  him.  .  .  .  Only  where 
N.  W.  296;   Gristock  v.  Roval   In?,  the  custom  of  limiting  the  authority 
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advancement  in  the  direction  of  what  seems,  by  the  weight  of 
authority  to  be  the  true  mle,  and  which  will  be  stated  hereafter. 
Thus  the  court  in  a  Minnesota  case,!^  declares  that  "it  would  be 
a  stretch  of  legal  principle  to  hold  that  a  person  dealing  with  an 
agent  apparently  clothed  with  authority  to  act  for  his  principal 
in  the  matter  in  hand,  could  be  affected  by  notice  given,  after  the 
negotiations  were  completed,  that  the  party  with  Avhom  he  had 
dealt  should  be  transformed  from  the  agent  of  one  party  into  the 
agent  of  the  other.  To  be  efficacious  such  notice  should  be  given 
before  the  negotiations  are  compleled.  The  application  precedes 
the  policy,  and  the  insured  cannot  be  presumed  to  know  that  any 
such  provision  will  be  inserted  in  the  latter.  To  hold  that,  by  a 
stipulation  unknown  to  the  insured  at  the  time  he  made  the  applica- 
tion, and  when  he  relied  upon  the  fact  that  the  agent  was  acting 
for  the  company,  he  could  be  held  responsible  for  the  mistakes 
of  such  agent,  would  be  to  impose  burdens  on  the  insured  which 
he  never  anticipated."  So  a  clause  in  a  policy  withholding  from 
agents  authority  ''to  make,  alt«r,  or  discharge  this  or  any  other 
contract  in  relation  to  the  matter  of  this  insurance,"  is  not  a  limita- 
tion of  the  powers  of  the  agent  in  preparing  and  accepting  the 
application.  The  provision  takes  effect  only  after  the  policy  is 
effected  and  issued. ^^  So  it  is  held  in  lUinois,^"  that  acts  and  omis- 
sions of  an  agent  of  the  insurer,  which  took  place  before  the  delivery 
of  the  policy,  cannot  be  set  up  in  avoidapce  thereof.  And  in 
Pennsylvania.^  it  is  likewise  declared  that  the  company  cannot 
evade  its  liability  on  a  policy,  because  of  the  fraud  or  mistake  of 
its  agent,  by  setting  up  a  stipulation  in  the  policy  that  the  agent 
shall  be  deemed  the  agent  of  the  insured,  where  the  latter  was 
ignorant  of  an  intent  to  insert  such  a  condition. ^  So  Avhere  the 
policy  was  issued  on  an  oral  application,  it  was  held  that  a  condition 
in  the  policy,  that  the  company  would  not  be  bound  by  any  act 

of  a  general  agent  in  the  policy  has  Robinson,  58   Fed.  723,  7   C.   C.   A. 

become  so  general  that  it  is  part  of  444,    19    U.    S.    App.    206,    274,    22 

the  ordhiarv  business  knowledge   of  L.R.A.  325,  per  Caldwell,  J. 

Ihe  world  that  such  provisions  exist,  ^°  Commercial  Ins.  Co.  v.  Ives,  56 

and   are  to  be  examined,  will   it   be  111.    402;    Reaper    City    Ins.    Co.    v. 

proper  to  hold  the  applicant  bound  Jones,  62  111.  458. 

by  them,  in   respect  to   negotiations  ^  Eilenberger  v.  Protective  Mutual 

prior  to  the  policy."     North  British  Fire  Ins.   Co.  89  Pa.  St.  464. 

&  Mercantile  Ins.  Co.  v.  Crutchlield,  ^  Fraud  of  agent  in  preparing  ap- 

108  Ind.  518,  9  N.  E.  458.  plication,    see   §   491   herein.      Orais- 

^^  Kausal    v.    Minnesota  'Farmers'  sion  or  negligence  of  agent  in  filling 

Mutual  Fire  Ins.  Assoc.  31  Minn.  17,  out    application,    see    §    481    herein, 

47  Am.  Rep.  776,  16  N.  W.  430,  per  Agent's  collusion  with  applicant,  see 

Mitchell,  J.  §  504  herein.     Agents  of  insurer  or 

19  Mutual  Benefit  Life  Ins.  Co.  v.  insured,  see  §§  508-513  herein. 
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or  statement  made  to  or  by  an  agent.,  unless  the  same  were  contained 
in  the  i^olicy  or  application,  did  not  bind  the  assured  excei)t  as  to 
statement^  and  acts  of  the  agent  made  and  done  after  the  delivery 
and  acceptance  of  the  policy.^ 

§  436a.  Same  subject.— Under  a  Federal  supreme  court  decision 
the  operative  effect  of  a  policy  of  fire  insurance  may,  by  oral  agree- 
ment, between  the  agents  respectively  of  the  insurance  company 
and  the  insured,  made  at  the  time  the  policy  was  issued,  be  made 
to  depend  upon  the  company's  acceptance  of  the  risk,  notwith- 
standing various  provisions  of  the  policy  restricting  the  powers  of 
agents  to  alter  its  terms,  and  requiring  all  additional  terms  and 
conditions  to  be  indorsed  thereon  in  writing,  as  such  provisions 
apply  only  when  the  contract  has  been  completed  by  an  absolute 
delivery.*  In  Georgia  it  is  held  that  conditions  which  enter  into 
the  validity  of  a  contract  of  insurance  at  its  inception,  may  be 
waived  by  the  agent  and  are  waived  if  so  intended,  though  they 
remain  in  the  policy  when  delivered,  and  limitations  therein  on 
the  authority  of  the  agent  to  waive  such  conditions  otherwise  than 
in  writing  attached  to,  or  indorsed  upon  the  policy,  refer  to  waivers 
made  after  its  issuance.^  So  in  New  Jersey  the  provision  against 
waiver  or  alteration  of  policy  conditions  except  by  written  indorse- 
ment on  or  attached  to  the  policy  refers  only  to  the  contract  when 
it  has  come  into  existence  as  a  binding  obligation.^  In  Maryland, 
though  a  policy  of  insurance  provides  that  no  othcer,  agent  or 
(»ther  representative  of  the  company  shall  have  power  to  waive  any 
provision  or  condition  therein,  except  such  as  by  the  terms  of  the 
policy  may  be  indorsed  thereon  or  added  thereto  in  writing,  such 
restriction  does  not  apply  to  the  making  of  the  contract,  but  only 
to  matters  arising  after  it  has  become  effective.'^  So  in  California, 
stipulations  and  conditions  in  a  policy  regarding  the  powers  of 
agents  and  the  manner  of  waiving  conditions  do  not  precjude  a 
waiver  by  the  conduct  of  authorized  agents  in  regard  to  future  oper- 
ations on  the  premises,  though  the  waiver  is  by  parol  or  in  other  re- 
spects not  made  in  the  form  provided  for  in  the  policy.'    Under  a 

3  Hoose    V.    Prescott    Ins.    Co.    84  *  Sloss-Slieffield   Steel   &   Iron    Co. 

Mich.  309,  11  L.R.A.  340,  32  Cent,  v,  .^tna  Life  Ins.  Co.  74  N.  J.  Eq. 

L.  J.  22fi.  47  N.  W.  587.  635,  70  Atl.  380. 

^Hartford  Fire  Ins.  Co.  v.  Wilson,  ''Hartford  Fire  Ins.  Co.  v.  Keat- 

187  U.  S.  467,  47  L.  ed.  261,  23  Sup.  insr.  86  Md.  130,  63  Am.   St.  Rep. 

Ct.  180.    Cited  in  American  Fine  Art  400,  38  Atl.  20. 

Co.  v.  Simon,  140  Fed.  520.  5.:;7,  72  '  Mackintosh   v.   Agrricultnral   Fire 

C.  C.  A.  53 ;  Donaldson  v.  TJhlfelder,  Ins.  Co.  150  Cal.  440,  119  Am.  St. 

21  App.  D.  C.  403.  Rep.  234,  89  Pac.  102. 

5  Jolmson  V.  ^Fltna  Ins.  Co.  123 
Ga.  407,  107  Am.  St.  Rep.  92,  51  S, 
E.  339. 
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North  Dakota  decision  r&strictions  in  a  policy  of  fire  insurance  limit- 
ing the  power  of  agents  to  waive  conditions  except  in  a  certain  man- 
ner do  not  apply  to  those  conditions  which  relate  to  tne  inception  of 
the  contract,  where  the  agent,  with  full  knowledge  of  the  facts, 
issues  the  policy  and  collects  the  premium,  and  the  insured  has 
acted  in  good  faith.'  So  it  is  decided  in  New  York  that  restrictions 
in  a  policy  of  insurance  against  the  power  of  agents  to  waive  any 
condition,  unlaws  done  in  a  particular  manner,  do  not  apply  to 
those  conditions  which  relate  to  the  inception  of  the  contract,  when 
it  appears  that  the  agent  delivered  it,  and  received  the  premium 
with  full  knowledge  of  the  actual  situation.^" 

§  437.  That  restrictions  in  policy  on  agent's  powers  only  relate 
to  acts  before  loss. — There  is  still  another  class  of  decisions  which 
hold  that  restrictions  in  the  policy  upon  an  agent's  powers  do  not 
relate  to  conditions  to  be  performed  after  loss  has  occurred.^^ 
Therefore  it  is  held  that  a  condition  in  an  accident  policy  prohibit- 
ing waiver  of  any  conditions  in  the  policy  by  an  agent  of  the 
company,  except  authority  to  waive,  should  be  conferred  on  the 
agent  by  a  writing  signed  by  the  president  and  secretary,  do  not 
relate  to  conditions  to  be  performed  subsequently  to  the  loss.^^  A 
stipulation  requiring  waiver  by  an  agent  to  be  indorsed  upon  a 
policy  in  writing,  does  not  apply  to  these  conditions  to  be  performed 
subsequently  to  the  loss,  and  an  adjuster  has  power  to  waive  the 
condition  as  to  arbitration,  and  make  a  different  agreement  con- 
cerning the  same,^^  and  a  stipulation,  in  a  policy  of  fire  insurance, 
that  no  agent  of  the  company  shall  have  power  to  waive  ''any 
provision  or  condition"  thereof,  applies  only  to  those  conditions 
and  provisions  in  the  policy  which  relate  to  the  formation  and 

*  Leisen  v.  St.  Paul  Fire  &  Marine        Missouri. — Loeb  v.  American  Cent 

Ins.    Co.   20   N.   D.    316,   30   L.R.A.  Ins.  Co.- 99  Mo.  50,  12  S.  W.  374. 
(N.S.)   539,  127  N.  W.  837.  North     Carolina.    —    Dibbrell    v. 

^°  Wood  V.  American  Fire  Ins.  Co.  Georgia   Home   Ins.    Co.    110   N.    C. 

149  N.  Y.  382,  52  Am.  St.  Rep.  733,  193,  28  Am.  St.  Rep.  678,  14  S.  E. 

44  N.  E.  80.  783. 

^^  O'Brien    v.    Ohio    Ins.    Co.    52        Neio  York. — Forward  v.  Continen- 

Mieh.  131,  17  N.  W.  726.  tal  Ins.  Co.  142  N.  Y.  382,  25  L.R.A. 

See  also  the  following  ca.ses:  637,  37  N.  E.  615,  59  N.  Y.  St.  Rep. 

Illinois. — Dwelling-House  Ins.   Co.  777.     See  §§  575  et  seq.  herein. 
V.  Dowdall,  159  111.  179,  184,  42  N.        ^2  Travelers'   Ins.    Co.   v.   Harvey, 

E.  606.  82  Va.  949,  5  S.  E.  553. 

Maryland. — Franklin  Fire  Ins.  Co.        ^^  Harrison    v.     German-American 

V.  Chicago  lee  Co.  36  Md.  102,  11  Fire    Ins.    Co.    67    Fed.    577.      See 

Am.  Rep.  469.  Georgia  Home  Ins.  Co.  v.  Allen,  119 

Massarhusetls.—PrieHt  v.  Citizens'  Ala.  436,  24  So.  399,  28  Ins.  L.  J. 

Mutual    Fire   Ins.    Co.   3   Allen    (85  199. 
Mass.)  602. 
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continuance  of  the  contract  of  insurance,  and  are  essential  to  the 
bindin*;'  force  of  the  contract  whib  it  is  running,  and  do&s  not  apply 
to  those  conditions  which  are  to  be  performed  after  the  loss  has 
occurred,  in  order  to  enable  the  assured  to  sue  upon  his  contract. 
Therefore,  after  a  loss  has  happened,  conditions  in  the  policy  with 
respect  to  notice  of  loss  and  preliminary  proofs  may  be  waived 
by  parol,  although  the  policy  contains  such  a  stipulation.^*  So 
an  agent  may  waive  proofs  of  loss  by  parol  notwithstanding  such 
inhibition.^*  Substantially  the  same  ruling  has  been  made  in 
Missouri, ^^  in  lowa,^"^  in  Kansas,^*  in  Maryland, ^^  in  Mississippi.^" 
So  in  California  ^  it  is  held  that  instructions  that  an  agent  might, 
b}'  keeping  proofs  of  loss  without  objection,  waive  delay  in  service 
thereof,  did  not  constitute  reversible  error,  although  the  policy 
provided  that  the  use  of  general  terms  should  not  be  construed 
as  a  waiver,  and  that  the  agent  had  no  power  to  waive  conditions. 
And  in  North  Carolina  it  is  decided  that  a  stipulation  in  a  policy 
of  insurance  that  no  agent  of  the  company  is  authorized  to  change 
its  terms  and  conditions,  and  that  they  shall  not  be  waived  except 
in  writing  indorsed  on  the  policy,  does  not  apply  to  conditions 
to  be  performed  after  the  loss  is  incurred,  nor  invariably  to  the 
warranties  of  the  contract  if  any  fraud  be  practised.^ 

§  438.  That  restrictions  in  policy  on  agent's  powers  are  only 
prima  facie  binding. —  Mr.  Ostrander  seems  to  be  of  the  opinion 
that,  where  the  policy  has  come  into  the  hands  of  the  assured,  he 
is  bound  by  limitations  thereon  upon  an  agent's  powers.'     Mr. 

^*  Snyder  v,   Dwelling-House   Ins.  ^  Dibbrell    v,    Georgia    Home    Ins. 

Co.  59  N.  J.  L.  544,  59  Am.  St.  Rep.  Co.  110  N.  C.  193,  28  Am.  St.  Rep. 

625.  678,  14  S.  E.  783. 

^*  Carson  v.  Jersey  City  Fire  Ins.  ^  Ostrander  on  Fire  Ins.  94,  134  et 

Co.  43  N.  J.  L.  300,  39  Am.  Rep.  584.  seq.     (Citing:    California.— Gladding 

See  §§  575  et  seq.  herein.  v.    California   Farmers   ^^utual    Fire 

16  Loeb    V.   American    Ins.    Co.   99  Ins.  Co.  66  Cal.  6,  13  Ins.  L.  J.  893, 

Mo.  50,  12  S.  W.  374.  4   Pao.   784;    Sliuggart  v.   Lvcoming 

"Stevens  v.  Citizens'  Ins.  Co.  69  Fire  Ins.  Co.  55  Cal.  408,  468.    loua. 

Iowa,  658,  29  N.  W.  769.  — Zimmerman   v.   Home  Ins.   Co.  77 

18  Phenix   Ins.   Co.   v.  Hunger,  49  Iowa,  685,  42  N.  W.  462 ;  Massachu- 

Kan.  178,  33  Am.  St.  Rep.  360,  30  setts. — Kvte    v.     Commercial     Union 

Pac.  120.  Assur.   Co.   144  Mass.  43,   10   N.   E. 

1'  Franklin  Fire  Ins.  Co.  v.  Chiea-  518.     Michigan. — Cleaver  v.  Traders' 

go  Ice  Co.  36  Md.  102,  11  Am.  Rep.  Ins.  Co.  65  Mich.  527,  8  Am.  St.  Rep. 

469;   Rokes  v.  Amazon   Ins.   Co.  51  908,    32    N.    W.    660;    Mclntyre    v. 

Md.  512,  34  Am.  Rep.  323.  Michigan  State  Ins.  Co.  52  Mich.  188, 

20  j^p^y  Orleans  Ins.  Assoc,  v.  Mat-  17  N.  W.  781.     Minnesota. — Wilkiiis 

thews,  G5  Miss.  301,  4  So.  62.  v.  State  Ins.  Co.  43  Minn.  177,  45  N. 

iWheaton  v.  North  British  &  Mer-  W.  1;  Bowlin  v.  Hekla  Fire  Ins.  Co. 

cant  lie  Ins.   Co.  76  Cal.  415,  9  Am.  36  Minn.  433,  31  N.  W.  859.     New 

St.  Rep.  216,  18  Pac.  758.  YorA;.— O'Reilly  v.  '  Corporation  of 
Joyce  Ins.  Vol.  II. — 71.         1121 
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Wood*  states  the  rule  thus:  "But  where  a  limitation  is  imposed 
upon  the  power  of  the  agent  upon  the  face  of  the  policy  of  which 
the  assured,  as  a  prudent  man,  ought  to  know,  and  there  is  no 
evidence  that  the  agent  has  been  accustomed  to  act  in  excess  of 
such  power,  with  the  express  or  implied  assent  of  the  insurer,  the 
in^^ured  is  not  justified  in  dealing  with  him  in  reference  to  such 
matters,  and  his  acts,  as  to  the  excess  of  the  authority,  are  not  bind- 
ing upon  the  company."  ^  Mr.  Pai-sons,^  referring  to  decisions 
where  it  is  held  that,  in  case  of  restrictions  in  the  policy  upon  an 
agent's  power,  he  cannot  bind  the  company  by  acts  in  excess  of 
such  limitation  says:  "It  seems  very  doubtful  if  the  doctrine  of 
these  cases  is  entirely  correct.  The  assured  has  a  right  to  suppose 
that  a  general  agent  has  all  the  powers  incident  to  his  business, 
unlass  he  has  knowledge  to  the  contrary,  and  usage  may  overcome 
the  provisions  of  a  policy.  .  .  .  Prudent  men  are  accustomed 
to  rely  upon  the  acts  and  statements  of  the  agents,  and  they  should 
be  protected  in  so  doing.  .  .  .  As  to  waivers  taking  place  after 
issue,  it  is  very  proper  to  require  the  assured  to  look  at  his  policy 
and  conform  to  it,  and  limitations  of  the  agent's  authority  should 
be  effective  unless,  by  a  course  of  business  or  otherwise,  the  company 
has  waived  the  limitation  on  the  agent's  power  of  waiver." 

It  is  held  in  a  New  York  case  that  under  a  policy  which  provides 
that  the  insurer  shall  not  be  bound  by  any  act  or  statement  made 
by  any  agent  "which  is  not  authorized  by  the  policy  or  contained 
therein,  or  in  any  written  paper  mentioned  therein,"  the  agent's 
powers  can  only  be  exercised  in  the  prescribed  mode,  unless  it  be 
shown  that  the  agent  possessed  the  power  of  the  principal  to  waive 
the  provision  in  question.  In  this  case  the  policy  was  conditioned 
to  be  void  if  the  building  insured  should  become  vacant  or  unoc- 
cupied, unless  consent  therefor  should  be  indorsed  in  writing  on 
the  policy.  The  building  became  unoccupied  within  the  meaning 
of  the  policy.  No  written  consent  therefor  was  indorsed  thereon. 
The  question  arose  whether  the  condition  mentioned  had  been 
waived  by  the  agent.  It  appeared  that  the  insured  told  the  com- 
pany's agent  that  the  tenant  had  vacated  the  premises,  and  he 

London  Assurance,  101  N.  Y.  575,  5  1   L.R.A.   216,   6   Am.   Rep.   144,  15 

N.  E.  568;  Marvin  v.  Universal  Life  Atl.    353.      Wisconsin.— Hankins    v. 

Ins.  Co.  85  N.  Y.  278,  39  Am.  Rep.  Rockford  Ins.  Co.  70  Wis.  1,  35  N. 

657;  Walsh  v.  Hartford  Fire  Ins.  Co.  W.  34  and  other  oases. 

73  N.  Y.  5,  9  Hun  (N.  Y.)  421;  Mer-  *  2  Wood  on  Fire  Ins.  (2d  ed.)  p. 

sereau  v.  Phoenix  Mutual  Life  Ins.  863,  see.  417. 

Co.  66  N.  Y.  274.     Pennsi/lvania.—  ^  But  see  Id.  p.  886. 

Kroeger  v.  Birmingham  Ins.  Co.  83  ^  In  1  May  on  Ins.   (Parsons'  ed.) 

Pa.  St.  64.     Vermont. — Smith  v.  Ni-  sec.  137a,  p.  244;  1  Mav  on  Ins,  (4th 

agara    Fire    Ins!    Co.    60    Vt.    682,  cd.  Gould)  sec.  137,  p.  256. 
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said,  "All  right:"  that  when  the  agent  delivered  the  policy  he 
a.-^ked  the  insured  to  notify  liim  if  the  tenants  should  move  out; 
the  agent  also  told  the  insured  that  he  would  fix  her  policy.  The 
only  evidence  of  the  agent's  authority  were  the  facts  that  he  de- 
livered the  policy,  tliat  it  was  countersigned  by  him,  and  that 
when  the  policy  was  issued  he  had  indorsed  thereon  without  extra 
charge,  a  consent  that  the  building  might  be  finished,  all  of  which 
acts  were  done  by  him  over  his  signature  as  "defendant's  agent." 
The  court  held  that  the  evidence  was  "quite  insufficient  to  justify 
this  court  in  holding,  as  a  matter  of  law,"  that  the  agent  "possessed 
the  powers  of  the  principal  in  respect  to  the  provisions  under  con- 
sideration, or  any  powers  except  such  as  he  was  shown  to  have 
exercised,"  and  that  the  burden  of  proof  was  upon  the  assured  to 
show  that  the  agent  possessed  the  authority  to  waive  the  condition 
as  to  occupancy  of  the  building.  This  case  only  decid&s  that  the 
agent's  authority  w\qs  not  sufficiently  broad  to  warrant  an  exercise 
of  the  authority  claimed,  and  it  is  conceded  that  had  the  authority 
been  proven,  the  inhibition  against  waiver  by  the  agent  could 
have  been  waived.'  But  it  is  said  in  an  earlier  New  York  case  ^ 
that  if  the  policy  contains  a  distinct,  written  limitation  of 
an  agent's  power,  the  evidence  must  clearly  show  that  the 
agent,  exceeding  such  restrictions  in  the  policy,,  acted  either 
by  direct  authority  of  the  company,  or  that  it  knowingly  per- 
mitted such  acts.  In  a  Massachusetts  case,^  it  is  held  that  a  local 
agent,  with  authority  to  issue  policies  and  receive  premiums,  has 
no  authority  as  such  agent  to  waive  the  terms  and  conditions  of 
the  policy,  or  to  waive  conditions  requiring  the  printed  or  written 
consent  of  the  company  to  a  change  in  the  situation  or  circum- 
stances £\ffecting  the  risk,  and  the  court  qualifies  the  force  of  this 
ruling,  by  saying,  substantially,  that  additional  evidence  must  be 
given,  showing  that  as  the  agent  was  held  out  by  the  company  to 
have  a  broader  authority,  or  that  the  company  had  ratified  similar 
acts,  or  by  its  acts  in  like  dealings  has  warranted  a  justifiable  belief 
on  the  part  of  the  assured  that  the  agent  had  the  claimed  authority. 
But  the  court  adds  that  the  fullest  authority  would  not  warrant  a 
waiver  by  the  agent  except  in  the  manner  specified  in  the  policy, 
and  such  a  rule  is  reasonable  as  guarding  against  the  uncertainties 
of  oral  evidence.    So  in  an  Illinois  case  it  is  declared  that  an  assurer 

'  Messelbaoh  v.  Norman,  122  N.  Y.  Life  Ins.  Co.  66  N.  Y.  274,  279,  per 

578,  26  N.  E.  34;  Walsh  v.  Hartford  Allen,  J. 

Fire  Ins.  Co.  73  N.  Y.  5;  Marvin  v.  ^  Xyj-g  ^  Comnicroial  Union  As- 
Universal  Life  Ins.  Co.  85  N.  Y.  278,  sur.  Co.  144  Mass.  43,  46,  10  N.  E. 
39  Am.  Rep.  657.  518. 

^Mersereau     v.     Phoenix     Mutual 
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cannot  defend  on  the  ground  of  excess  of  authority  unless  the  as- 
sured knew,  or  ought  to  have  known,  the  precipe  Hmits  of  the 
agent  s  authority,^"  and  that  the  company  must  show  that  the 
assured  had  such  notice ;  ^^  and  in  another  case  in  that  state  ^^  it 
is  held  that  although  the  policy  restricts  the  agent's  authority,  such 
inhibition  is  not  conclusive  upon  the  company,  and  if  the  agent  is 
held  out  by  the  company  to  possess  the  requisite  power,  and  third 
persons  deal  with  him  in  view  of  such  apparent  authority,  the 
company  is  bound. 

§  439.  Conclusion:  agent  may  waive  conditions  notwithstanding 
inhibition  in  policy. —  It  is  ditlicult  to  state  what  constitutes  weight 
of  authority.  Experience  teaches  that  those  courts  which  are 
inclined  to  adhere  strictly  to  the  rule  stare  decisis  are  little  dis- 
posed to  go  outside  of  the  decisions  of  their  own  states  which  are 
in  point,  especially  if  such  decisions  are  based  upon  comparatively 
sound  reasons.  Certainly  many  of  the  cases  which  uphold  the 
doctrine  that  restrictions  in  the  policy  upon  an  agent's  authority 
conclude  the  assured  are  not  mere  arbitrary  rulings,  but  are  as 
well  considered  and  will  bear  as  close  and  careful  study  as  those 
of  the  opposing  view,  and  many  of  them,  under  the  peculiar  circum- 
stances of  the  case,  cannot  be  controverted.  While  we  believe  that 
the  rule  hereinafter  stated  is  more  in  consonance  with  justice  and 
reason,  we  are  nevertheless  aware  of  the  reluctance  of  many  courts 
to  overthrow  former  decisions;  so  again  the  proof  before  the  court, 
in  any  given  case,  may  warrant  a  departure  from  stated  rules.  We 
deduce,  however,  the  rule,  that  the  tendency  of  the  weight  of 
authority  at  the  present  day  is  against  making  restrictions  in  the 
policy  upon  an.  agent's  authority  conclusive  upon  the  assured  and 
that  the  company,  or  any  agent  with  general  or  unlimited  powers, 
clothed  wnth  an  actual  or  apparent  authorization,  may  either  orally, 
or  in  writing,  waive  any  written  or  printed  condition  in  the  policy, 
notwithstanding  such  restrictions,  and  many  cases  apply  this  rule, 
even  though  the  policy  provides  that  a  distinct  specific  agreement 
shall  be  indorsed  thereon,  or  otherwise  prescribes  a  particular  mode 
of  waiver  or  that  only  certain  persons  can  waive,  and  there  would 
l»e  no  valid  rea'^on  why  if  the  agent  may  waive  the  restriction  in 
the  first  ca.se  he  may  not  in  the  latter,^^  for  such  restrictions  are 

i°^tna    Ins.    Co.    v.    Maguire,   51  31    Ins.   L.    J.    348;    Pope   v.    Glens 

111.  342,  per  Broese,  C.  J.    '  Falls  Ins.   Co.  130  Ala.  356,  30  So. 

"Ilarttonl    Fire  Ins.   Co.  v.  Far-  490,  31  Ins.  L.  J.  33G ;  Georgia  Home 

risli,  73  III.  l(i(i.  Ins.   Co.  v.   Allen,  128  Ala.  ini,  30 

12  Kcloftic  Life  Ins.  Co.  v.  Fahren-  So.   .')37.   31   Ins.   L.   J.    60;    Queens 

kriig,  68  111.  463.  Ins.   Co.   v.  Young,  86  Ala.   424,  11 

^^  Alabama. — Continental    Ins.    Co.  Am.   St.  Kep.  51,  5   So.  116.      Com- 

V.  Biooks,  131  Ala.  614,  30  So.  876,  pare   Cassimus  v.   Scottish   Union  & 
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declared  to  be  ineffectual  to  limit  the  legal  capacity  of  the  com- 
pany to  bind  iti?elf  by  waiving  conditions  of  the  policy  through 


National   Ins.   Co.  135   Ala.   256,   33 

So.  mx 

Arkansas. — Peoples  Fire  Ins.  Co. 
V.  Goyne,  79  Ark.  315,  16  L.R.A. 
(N.S.j  1180,  96  S.  W.  365. 

California. — Arnold  v.  American 
Ins.  Co.  148  Cal.  660,  25  L.R.A. 
(N.S.)  6,  84  Pae.  182;  Farnum  v. 
Phcpnix  Ins.  Co.  83  Cal.  246,  247,  17 
Am.  St.  Rep.  233,  23  Pac.  869; 
Wheaton  v.  North  British  &  Mer- 
cantile Ins.  Co.  76  Cal.  415,  9  Am. 
St.  Rep.  216,  18  Pac.  758. 

Colorado. — German  American  Ins. 
Co.  V.  Hvman,  42  Colo.  156,  16 
L.R.A.(N.S.)   77,  94  Pac.  27. 

Florida. — Eagle  Fire  Ins.  Co.  v. 
Lewallen,  56  Fla.  246,  47  So.  947,  38 
Ins.  L.  J.  320. 

Illinois. — Continental  Ins.  Co.  v. 
Rnckman,  127  111.  364,  11  Am.  St. 
Rep.  121,  20  N.  E.  77. 

Indiana. — Willcuts  v.  North  West- 
ern ^lutual  Life  Ins.  Co.  81  Ind.  300. 

loua. — Medearis  v.  Anchor  Mu- 
tual Fire  Ins.  Co.  104  Iowa,  88,  65 
Am.  St.  Rep.  428,  73  N.  W.  495; 
Young  V.  Hartford  Fire  Ins.  Co.  45 
Iowa,  377,  24  Am.  Rep.  784. 

Karn^as. — Hulen  v.  National  Fire 
Ins.  Co.  80  Kan.  127,  102  Pac.  52; 
German  Ins.  Co.  v.  Grav,  43  Kan. 
497,  8  L.R.A.  70,  19  Aiii.  St.  Rep. 
150,  23  Pac.  637. 

KentKcki/. — National  Live  Stock 
Assoc.  V.  Jackson,  160- Kv.  228,  169 
S.  W.  695;  Springfield  Fire  &  Ma- 
rine Ins.  Co.  V.  Mattindv,  28  Kv.  L. 
Rep.  795,  90  S.  W.  577. " 

Louisiana. — Richard  v.  Springfield 
Fire  &  Marine  Ins.  Co.  ]14  La.  764, 
69  L.R.A.  278,  38  So.  563. 

Marifland.  —  Marvland  Fire  Ins. 
Co.  v.  Gusdorf,  43  Md.  506. 

Massachusetts. — Jennings  v.  ^let- 
ropolitan  Life  Ins.  Co.  148  Mass.  61, 
18  N.  E.  601. 

Michigan. — Minnock  v.  Fire  & 
Marine  Ins.  Co.  90  :\Iich.  236,  51  N. 
W.  367.    But  see  Gould  v.  Dwellinc- 

11 


72. 

V. 

St. 


Hou.se  Ins.  Co.  90  Mich.  302,  308,  51 
N.  W.  4.55,  52  N.  W.  754. 

Minnesota.— iit.  Paul  Fire  &  Ma- 
rine Ins.  Co.  V.  Parsons,  47  .Minn. 
352,  50  N.  W.  240,  21  Ins.  L.  J. 

Mississippi. — Phenix    Ins.    Co. 
Rowdre,   67   Miss.    620,   19   Am. 
Kep.  326,  7  So.  596. 

Missciiri.  —  Springfield  Steam 
Laundry  Co.  v.  Traders'  Ins.  Co.  151 
Mo.  90;  52  S.  W.  238,  28  Ins.  L.  J. 
/60;  .James  v.  Mutual  Reserve  Fund 
Life  Assoc.  148  Mo.  1,  13,  49  S.  W.. 
978;  Ris.<ler  v.  American  Central 
Ins.  Co.  150  Mo.  366,  51  S.  W.  755, 
28  Ins.  L.  J.  615;  Polk  v.  Western 
Assur.  Co.  114  Mo.  App.  514,  90  S. 
W.  397;  Titsworth  v.  American  Cent. 
Ins.  Co.  62  Mo.  App.  310,  1  Mo. 
App.  Rep.  519;  Rudd  v.  American 
Guarantee  Fund  ]\lutual  Fire  Ins. 
Co.  (1906)  —  Mo.  App.  — ,  35  Ins. 
L.  J.  948. 

Xcbra-ska.  —  Rochester  Loan  & 
Banking  Co.  v.  Libertv  Ins.  Co.  44 
Neb.  537,  44  Am.  St.  Rep.  745,  62 
N.  W.  8/7;  German  Ins.  Co.  v.  Sha- 
der,  68  Neb.  1,  60  L.R.A.  918,  93  N. 
W.  972. 

Xew  Hampshire. — Spaulding  v. 
New  Hamp.^ihire  Fire  Ins.  Co.  71  N. 
H.  441,  52  Atl.  858;  Appleton  v. 
Plia^nix  Ins.  Co.  59  N.  H.  541,  47 
Am.  Rep.  220. 

Xew  Jerseij. — Redstrake  v.  Cum- 
berland Mutual  Fire  Ins.  Co.  44  N. 
J.  L.  294.  Compare  Slo.'^s-Sheffield 
Steel  &  Iron  Co.  v.  Aetna  Life  Ins. 
Co.  74  N.  J.  Eq.  635,  70  Atl.  380. 

Xew  York.  —  Berry  v.  American 
Central  Ins.  Co.  132  N.  Y.  49,  43  St. 
30  N.  E.  254,  21  Ins.  L.  .J. 
Alb.  L.   J.   402;   Wvman    v. 
Mutual   Ins.   Co.   119   X.  Y. 
N.  E.  907;  Weed  v.  Lanca- 
Co.   116  N.   Y.  106, 
229.    per   Binn,    J.; 


R.  400, 

455,  45 

Pha'nix 

274,  23 

shire   Fire  Ins. 

117,    22    N.    E. 

Wiiited  v.  Germania   Ins.  Co.  20  N. 

Y.   Sup.  Ct.  191.  76  N.  Y.  415.  32 

.\m.   Rep.  330;   Marcus  v.   St.   Louis 
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an  agent  acting  within  the  real  or  apparent  scope  of  his  authority.'^* 
So  it  is  held  that  although  the  policy  may  stipulate  that  a  waiver 
can  only  be  established  by  a  written  agreement,  indorsed  on  the 
policy,  yet  a  waiver  by  acts  in  pais  may  be  shown  by  parol  testi- 
mony.^^ 

Some  of  the  cases,  however,  rest  their  conclusions,  not  upon  the 
ground  of  a  technical  waiver,  but  upon  the  principle  of  estoppel 
by  the  acts  and  representations  of  the  company's  authorized  repre- 
sentative, and  in  a  Michigan  case  waiver  is  declared  by  the  court 
to  be  another  term  for  an  estoppel  and  that  ''it  can  never  arise 
by  implication  alone,  except  from  some  conduct  which  induces 
action  in  reliance  upon  it."  ^^  The  insurer  may  be  estopped  by  the 
acts  and  conduct  of  its  agent  to  defend  upon  the  ground  of  breach 
of  conditions,  notwithstanding  stipulations  that  no  agent  may  waive 
any  condition."     But  it  must  be  shown  that  the  agent  had  an 

Mutual  Life  Ins.  Co.  68  N.  Y.  625;  454,  5  Am.  St.  Rep.  233,  37  N.  W. 

Pechner  v.  Phcpnix  Ins.  Co.  6  Lans.  819. 

(N.  Y.)  411,  65  N.  Y.  195.  England.  —  Smith  v.  Commercial 

North  Carolina. — Grubbs  v.  North  Union  Assur.  Co.  33  U.  C.  Q.  B.  69. 
Carolina  Home  Ins.  Co.  108  N.  C.  The  above  conclusion  is  further 
472,  23  Am.  St.  Rep.  62,  13  S.  E.  supported  by  cases  throughout  the 
236;  Collins  v.  Farmville  Ins.  &  next  following  chapters  and  especial- 
Banking  Co.  79  N.  C.  279,  280,  28  ly  bv  those  under  §§  441,  542,  554, 
Am.  Rep.  322.  556,  557,  559,  560,  562,  563,  565,  580 

Oklahoma.  —  Germania  Fire  Ins.  et  seq.  herein. 

Co.  V.  Barringer,  43  Okla.  279,  142  ^^  Lamberton   v.    Connecticut    Fire 

Pac.    1026;    Western    National    Ins.  Ins.  Co.  39  Minn.  129,  1  L.R.A.  222, 

Co.  V.  Marsh,  34  Okla.  414,  42  L.R.A.  39  N.  W.  76. 

(N.S.)     991,    125    Pac.    1094.      But  ^^  Mix  v.  Royal  Ins.  Co.  of  Liver- 

compare  Merchants  &  Planters  Ins.  pool,  169  Pa.   St.  639,  32  Atl.  460; 

Co.  V.  Marsh,  34  Okla.  453,  42  L.R.A.  McFarland  v.  Kittaning  Ins.  Co.  134 

(N.S.)   996,  125  Pac.  1100;  Gish  v.  Pa.  St.  590,  19  Am.  St.  Rep.  723,  19 

Insurance  Co.  of  North  America,  16  Atl.    796;    Gould   v.   Dwelling-House 

Okla.   59,   13   L.R.A. (N.S.)    826,   87  Ins.  Co.  134  Pa.  St.  570,  19  Am.  St. 

Pac.  869.  Rep.  717,  19  Atl.  793. 

Pennsylvania. — McFarland  v.  Kit-  On  power  of  agents  to  bind  insurer 

tanning  Ins.  Co.  134  Pa.  St.  590,  19  by  oral  waiver  or  estoppel  in  pais  as 

Am.  St.  Rep.  723,  19  Atl.  796.  to    forfeitures   occurring   after   issu- 

Tennessee.— Home     Ins.      Co.     v.  ance  of  policy  and  before  loss,  under 

Stone  River  National  Bank,  88  Tenn.  policies  of  insurance  requiring  con- 

369,  12  S.  W.  915.  sent  or  waiver  to  be  in  writing,  see 

Te.ra.9. — Morrison  v.  Insurance  Co.  extensive    note    in    10    L.R.A. (N.S.) 

of   North    America,    69    Tex.    353,   5  1064. 

Am.  St.  Rep.  63,  6  S.  W.  605.  ^^  Security    Ins.    Co.    v.    Fay,    22 

Vermont. — Smith  v.  Niagara  Fire    Mich.    467,    7    Am.    Rep.    6/0,    per 

Ins.  Co.  60  Vt.  082,  6  Am.  Rep.  144,  Campbell,  C.  J. 

15  Atl.  353,  1  L.R.A.  216.  i^  Dwelling-House  Ins.  Co.  v.  Dow- 

Wisconsin.  —   Oslikosh   Gas-Light    dall,  55  111.  App.  622  (case  of  delay 

Co.   V.    Germania   Ins.    Co.    71   Wis.  in   furnishing   proofs    of   loss   relied 
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actual  or  apparent  authority  to  waive  the  provision  in  question, 
or  some  ratification  of  the  act."  Such  authority  of  the  agent  to 
waive  is  declared  to  exist  where  he  has  general  or  unlimited  powers 
or  an  actual  or  ostensible  authorization,  or  it  may  be  warranted 
by  a  course  of  business,  or  it  may  rest  upon  the  doctrine  of  estoppel. 
So  an  agent  may  waive  a  formality  provided  for  in  the  policy,  as 
that  consent  to  an  assignment  be  indorsed  thereon.  If  the  com- 
pany can  do  this,  their  agent  possesses,  as  to  all  persons  innocently 
dealing  with  him,  full  power  to  do  so.  Such  a  principle  of  law 
is  said  to  be  as  essential  to  the  true  interests  of  the  company  and 
profitable  management  of  its  business,  as  it  is  for  the  protection 
of  the  public.  It  cannot  reasonably  be  presumed  that  a  principle 
of  law  would  benefit  the  company,  which  required  that  for  every 
departure  from  the  company's  rules,  however  unessential  it  might 
be,  resort  must  be  had  to  the  principal  office  or  to  the  directors. ^^ 
The  words  of  Mr.  Justice  Bradley  in  Knickerbocker  Life  Insur- 
ance Company  v.  Norton  2°  are  important  in  this  connection.  He 
says  the  policy  "contained  an  express  declaration  that  the  agents 
of  the  company  were  not  authorized  to  make,  alter,  or  abrogate 
contracts  or  waive  forfeitures.  And  these  terms,  had  the  company 
so  chosen,  it  could  have  insisted  on.  But  a  party  always  has  the 
option  to  waive  a  condition  or  stipulation  made  in  his  own  favor. 
The  company  was  not  bound  to  insist  upon  a  forfeiture,  though 
incurred,  but  might  waive  it.  It  was  not  bound  to  act  upon  the 
declaration  that  its  agents  had  no  power  to  make  agreements  or 
waive  forfeitures,  but  might  at  any  time  at  its  option  give  them 
such  power.  The  declaration  was  only  tantamount  to  a  notice 
to  the  assured  which  the  company  could  waive  and  disregard  at 
plea.^ure.  In  either  case,  both  with  regard  to  the  forfeiture,  and 
to  the  powers  of  its  agent,  a  waiver  of  the  stipulation  or  notice 
would  not  be  repugnant  to  the  written  agreement  because  it  would 
only  be  an  exercise  of  an  option  which  the  agreement  left  it." 
In  this  case  the  question  was  whether  in  view  of  the  express  pro- 
visions of  the  policy  that  the  agents  of  the  company  were  not 
authorized  to  make,  alter,  or  abrogate  contracts,  or  waive  forfei- 
tures, the  evidence  introduced  by  the  assured  was  relevant  and 

npon  as  induced  by  acts  and  conduct  *' Pierce  v.  Nashua  Ins.  Co.  50  N, 

(.f   acrent),               '  H,  297,  9  Am,  Rep,  235,  per  Foster, 

"Porter  v.  United  States  Life  Tns,  J.,  and  ra.ses  cited. 

Co.   160   Mass,   183,   35   N.    E,   678;  ^o  95   u.    S.    2.34,   24   L.    ed.    689, 

Messelbach  v,  Norman,  122  N.  Y.  578,  Three  .iudo;es  dissented  on  the  grround 

26   N,    E.    34;    Kyte   v.   Commercial  that  the  waiver  couhl  not  be  made  by 

Assur.  Co,  144  Mass,  43,  46,  1,0  N,  the  asrent  after  a  forfeiture  had  oc- 

E,  518;  Securitv  Ins,  Co.  v.  Fay,  22  curred. 
Mich,  467,  7  Am,  Rep.  670. 
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competent  to  show  that  the  company  had  authorized  its  agent 
to  grant  indulgence  as  to  the  time  of  paying  premium  notes  and 
waive  a  forfeiture  arising  from  nonpayment  or  to  show^  that  any 
vahd  extension  had  in  fact  been  granted  or  the  forfeiture  waived, 
and  evidence  was  held  admissible  for  the  purpose  of  proving  the 
agent's  authority  that  it  was  the  practice  of  the  company's  agent 
to  taJ^e  notes  instead  of  money  for  the  premiums,  and  to  extend 
the  time  for  payment  of  premiums,  and  of  the  company  to  receive 
such  notes,  notwithstanding  the  inhibition  in  the  policy.  And 
the  receipt  by  the  company,  through  its  general  agent,  of  renewal 
premiums  taken  bj'  him  with  knowledge  of  other  insurance,  oper- 
ates as  a  waiver  of  a  condition  requiring  a  formal  notice  and 
indorsement  thereof  on  the  policy,  although  the  policy  provides 
that  conditions  can  onlv  be  waived  bv  a  writing  signed  bv  the 
secretary,  and  it  was  also  he'ld  in  this  case  that  the  waiver  might 
be  by  parol. ^  A  provision  that  no  agent  can  change  any  of  the 
terms  of  the  policy  by  ]3arol  does  not  apply  to  a  construction  by 
him  on  request  of  doubtful  language  therein. ^  And  an  authority 
to  waive  a  forfeiture  may  be  expressly  or  impliedly  vested  in  an 
agent,  although  the  policy  provides  that  no  agent,  other  than  the 
president  and  secretary,  can  waive.^  And  if  the  act  is  within  the 
scope  of  the  agent's  general  authority,  he  may  bind  the  company 
by  acts  done  contrary  to  the  inhibition  of  the  policy.*  In  Arkansas 
an  insurance  agent  with  power  to  forward  applications,  receive 
and  deliver  policies,  and  accept  premiums,  has  power  to  waive 
a  warranty  contained  in  the  contract  of  insurance,  notwithstanding 
conditions  against  such  waiver  contained  in  the  application  for 
insurance.^  So  in  Indiana,^  an  agent  with  authority  to  examine 
and  adjust  a  loss  may  orally  waive  preliminary  proofs  of  loss 
notwithstanding  a  clause  contra  in  the  policy.  So  the  rule  ha.s 
been  upheld  in  Iowa.'  So  in  Kansq^  a  provision  in  an  insurance 
policy  that  no  agent,  other  than  the  president  or  secretary,  shall 

^  Can-oil  V.   Charter  Oak  Ins.  Co.  ^  •^{.^ie  Mntnal   Ins.   Co.  v.  Laton- 

10  Abb.  Pr.  N.  S.   (N.  Y.)   166;  40  rette,  71  Ark.  242,  100  Am.  St.  Rep. 

Barb.   (N.  Y.)   292.     See  Rollers  v.  03,  74  S.  W.  200. 

Onardian  Life  Ins.  Co.  10  Abb.  Pr.  ^  Indiana  Tns.  Co.  v.  Capehart,  108 

N.  S.  (N.  Y.)  176,  58  Barb.  (N.  Y.)  Ind.  270,  8  N.  E.  285. 

186.  '''Yonno-  v.   Hartford   Ins.    Co.   45 

^  Hotchkifis  V.  Phoenix  Tns.  Co.  76  Iowa,  377,  24  Am.  Rep.  784  (waiver 

Wis.  269,  20  Am.  St.  Rep.  69,  44  N.  was  by  parol.)     See  also  Mattocks  v. 

W.   1106.  Des  :\ioines  Tns.  Co.  74  Iowa.  233,  37 

3  Union    Mutual    Life    Ins.    Co.    v.  N.  W.  174;  Frane  v.  Burlins'ton  Ins. 

MfMillen,  24  Ohio  St.  67.  Co.  87  Iowa,  288,  22  Ins.  L.  J.  364, 

*  Latiil)ert()n    v.    Conneftieut    Fire  54  N.  TV.  237;  VieJe  v.  Germania  Ins. 

Ins.  Co.  39  Minn.  129,  1  L.R.A.  222,  Co.  26  Iowa,  9,  96  Am.  Dee.  83. 
39  N.  W.  76. 
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have  authority  to  waive  any  terms  or  conditions  of  the  policy,  is 
inefl'ectual  to  prevent  such  a  waiver,  by  a  general  agent.*  The 
rule  has  also  been  sustained  in  Maryland.^  So  it  is  held  in  Miclii- 
gan  ^°  that  an  agent  authorized  to  countersign  the  policy  niighl 
consent  to  other  insurance,  but  that  the  consent  of  a  local  agent, 
neither  authorized  nor  held  out  as  l)cing  authorized,  would  not 
bind  the  company.  Substantially  the  same  decisions  have  been 
eiven  in  New  York.^^  Thus  in  another  case  in  New  York  it  was 
declared  that  the  power  of  a  general  agent, to  waive  conditions  of 
the  policy  is  coextensive  with  that  of  the  company  itself,  where 
such  agent  has  authority  to  make  contracts  without  reference  to 
the  home  office. ^^  In  a  later  case,  however,  where  the  contract 
stipulated  that  it  should  be  void  if  other  insurance  should  be 
obtained  witliout  the  company's  consent  on  the  policy  in  writing, 
and  that  no  agent  had  power  to  waive  said  provision,  it  was  held 
that  consent  in  writing  as  stipulated  was  necessary  to  constitute 
a  waiver  of  said  condition,  and  the  agent  had  no  power  to  give 
such  consent,  and  that  the  agent's  knowledge  of  additional  insur- 
ance did  not  bind  assurers,  although  he  had  promised  assured, 
upon  information  given  thereof,  that  "he  would  attend  to  it."  " 
So  as  a  general  rule,  if  the  insurer,  through  the  conduct  of  any 
agent,  acting  within  the  scope  of  his  authority,  leads  the  insured 
into  an  infraction  of  one  of  the  conditions  of  a  policy,  by  insisting 
upon  the  performance  of  a  duty  enjoined  by  another  clause  of  the 
policy,  and  inconsistent  with  the  obseiwance  of  such  condition, 
the  insurer  will  be  estopped  from  insisting  upon  a  forfeiture. 
Such  is  the  rule  declared  by  the  court,  per  Avers-,  J.,  in  a  North 
Carolina  case,  where  it  is  held  that  a  time  limitation  in  the  policy 
for  suing  may  be  waived  by  the  conduct  of  the  agent,  in  demanding 
compliance  with  a  stipulation  in  the  policy,  the  enforcement  of 

8  German  Ins.  Co.  v.  Gray,  43  Kan.  N.   E.   254.     See   Roed  v.    Equitablo 

497,  8  L.R.A.   70,  19   Am!   St.   Rep.  Fire  &  Marine  Ins.  ("o.  17  R.  I.  78."), 

150,  23  Pac.  637.  24  Atl.  833,  18  L.R.A.  496. 

^Maryland   Fire  Ins.   Co.   v.   Gns-  ^3  pa,„|io.|^.fpl  v.  Providenr-e-Wasb- 

dorf,  43  Md.  oOlr,  Franklin  Ins.  Co.  ington  Jns.  Co.  ]3H  N.  Y.  r)47,  :)0  St. 

V.   Cliioaso   Ice  Co.   36  Md.   102,  11  R.  19,  32  N.  E.  990,  rev'g  61  Hun, 

Am.  Rep.  469.  118,  15  N.  Y.  Supp.  573.  and  61  I  Inn 

lOSecnritv  Ins.  Co.  v.  Fay,  22  (N.  Y.)  118,  c/7;»r;  Allen  v.  German- 
Mich.  467,  7  Am.  Rep.  670.  American  Ins.   Co.  123  N.  Y.  6,  25 

iMVvmnn  v.  Plnrnix  Mutual  Ins.  N.  K.  309;  Quinlan  v.  Providence- 
Co.  119  N.  Y.  274,  23  N.  E.  907  (ca.<e  ^Vasllington  Ins.  Co.  133  X.  Y.  356, 
of  waiver  of  forfeiture  for  nonpay-  28  Am.  St.  Rep.  645,  31  N.  E.  31', 
meut  of  premiums).  Messelbacli    v.    Norman.    122    N.    Y. 

12  Berrv  v.  American  Central   Ins.  57S,  583,  26  N.  E.  34;  Walsh  v.  Hart- 
Co.  132  N.  Y.  49,  43  St.  R.  400,  21  ford  Ins.  Co.  73  N.  Y.  5. 
Ins.  L.  J.  455,  45  Alb.  L.  J.  402,  30 
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which  would  be  inconsistetit  with  another  provision  in  the  policy 
requiring  a  written  indorsement  of  waiver.^*  It  is  also  decided 
in  that  state  that  conditions  in  a  policy  of  insurance  working  a 
forfeiture  are  matters  of  contract  and  not  of  limitation,  and  may 
be  waived  by  the  insurer.  Such  waiver  may  be  presumed  from 
the  acts  of  the  local  agent.^^  And  a  provision  that  the  use  of 
general  terms  shall  not  be  construed  as  a  waiver  of  any  condition 
in  the  policy  may  be  waived  by  the  company  through  its  agent, 
and  is  not  a  limitation  as  to  the  manner  of  exercise  of  the  agent's 
powers."  It  has  been  declared  in  Texas,"  that  such  limitations 
in  the  policy  are  not  conclusive,  and  that  the  corporation  will  be 
bound  if  the  act  is  within  the  scope  of  the  agent's  authority.  And 
in  another  case  in  the  same  state  it  was  held  that  an  agent  might 
orally  waive  conditions  as  to  other  insurance,  although  the  policy 
provided  that  no  agent  had  authority  to  bind  the  company,  in 
violation  of  the  printed  terms  of  the  contract,  and  that  any  waiver 
of  any  of  the  restrictions  or  stipulations  of  the  policy  must  be  by 
distinct  agreement  contained  in  the  body  of  the  policy."  So  in 
Vermont,"  the  statements  of  the  general  agent  to  the  assured, 
that  benzine  was  covered  by  the  policy,  is  competent  evidence  of 
knowledge  of  the  company  that  it  was  kept,  notwithstanding  that 
the  agent  could  not  waive  conditions  without  written  authority. 
The  rule  has  been  upheld  in  Wisconsin, 2»  and  it  is  also  declared 

i*Dibbrell  v.   Georgia  Home  Ins.  N.  C.  498,  65  Am.  St.  Rep.  717,  29 

Co.  110  N.  C.  193,  206,  28  Am.  St.  S.  E.  944. 

Rep.  678,  14  S.  E.  783,  citing  2  May  "  Goldwater  v.  Liverpool,  London 
on  Insurance,  p.  1144,  and  notes  2,  &_  Globe  Ins.  Co.  39  Hun  (N.  Y.) 
3,  sees.  497,  499,  504;  Ide  v.  Phaniix  lv6,  this  case  distinguished  in  Hess 
Ins.  Co.  2  Biss.  (U.-S.  C.  C.)  333,  v.  Washington  Fire  &  Marine  Ins. 
Fed.  Cas.  No.  7001.  The  court  also  Co.  33  N.  Y.  St.  R.  730,  11  N.  Y. 
says  in  this  case:  "In  Muse  v.  Lon-  Supp.  299,  58  Hun  (N.  Y.)  602,  aff'd 
don  Assurance  Co.  108  N.  C.  240,  without  opinion,  125  N.  Y.  764,  27  N. 
242,  13  S.  E.  94,  it  is  declared  that  E.  408,  12  Cent.  Rep.  49.  See  Rich- 
such  stipulations  operating  as  for-  mond  v.  Niagara  Fire  Ins.  Co.  79  N. 
feitures  are  construed  strictly,  and  Y.  230;  Marvin  v.  Universal  Life 
comparatively  slight  evidences  of  Ins.  Co.  85  N.  Y.  278,  39  Am.  Rep. 
waiver  have  been  held  sufficient  to  657;  Steen  v,  Niagara  Fire  Ins.  Co. 
prevent  their  enforcement.  Ripey  v.  89  N.  Y.  315,  326,  42  Am.  Rep.  297. 
^tna  Insurance  Co.  29  Barb.  (N.  "  Niagara  Ins.  Co.  v.  Lee,  73  Tex. 
Y.)  552;  Ames  v.  New  York  Union  641,  11  S.  W.  1024. 
Ins.  Co.  14  N.  Y.  253."  See  also  "Morrison  v.*  Insurance  Co.  of 
Carey  v.  Fire  Ins.  Co.  171  Pa.  St.  North  America,  69  Tex.  353,  5  Am. 
204,  33  Atl.  185,  citing  and  relying  St.  Rep.  63,  6  S.  W.  605. 
upon  Imperial  Fire  Ins.  Co.  v.  Dun-  ^^  Carrigan  \.  Lycoming  Fire  Ins. 
ham,  117  Pa.  St.  460,  475,  2  Am.  St.  Co.  53  Vt.  418,  38  Am.  Rep.  687, 
Kop.  686,  12  Atl.  668.  690. 

"Horton   v.    Home    Ins.    Co.    122  20  Roberts  v.   Continental  Ins.   Co. 
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in  that  state  that  an  attempted  restriction  of  the  power  of  the  gen- 
eral oflicers  or  agents  of  the  company,  acting  within  the  scope  of 
their  general  authority,  is  ineffectual,  especially  in  case  of  a  foreign 
company.^  So  the  United  States  Supreme 'Court  has  decided  that 
acts  of  the  agent,  in  excess  of  limitations  upon  his  powers  in  the 
policy,  may  be  warranted  by  a  course  of  business.^  It  was  also 
determined  that  a  declaration  in  a  policy  that  the  insurer's  agents 
had  no  power  to  make  agreements  or  waive  forfeitures  is  only  a 
notice  to  the  assured,  which  the  insurer  may  waive ;  a  waiver  would 
only  be  the  exercise  of  an  option  left  to  the  parties  in  the  agree- 
ment.^ And  in  another  case  in  the  same  court,  it  appeared  that 
the  company  was  accustomed  to  furnish  its  local  agent  with  renewal 
receipts,  to  be  used  in  their  discretion,  and  that  they  were  accus- 
tomed to  deliver  them,  after  the,  time  stipulated  for  payment  of 
premiums,  which  practice  the  company  had  sanctioned,  and  it  was 
held  that  the  agent,  by  giving  a  renewal  receipt  with  knowledge 
that  the  premium  was  overdue,  waived  the  forfeiture,  notwithstand- 
ing the  policy  prohibited  the  agent  from  waiving  forfeitures.*  It 
is  true  that  in  the  first  of  the  cases  in  the  United  States  court, 
some  consideration  was  given  to  the  principle  that  forfeitures  are 

41  Wis.  321,  cited  in  Scliomer  v.  Life  Ins.  Co.  v.  Russell,  77  Fed.  94, 
Hekla  Fire  Ins.  Co.  50  Wis.  575,  104,  23  C.  C.  A.  43,  52,  40  U.  S.  App. 
579 ;  Shafer  v.  Phoenix  Ins.  Co.  53  530 ;  Ball  &  Sage  W^ag-on  Co.  v.  Au- 
W^is.  361,  369,  10  N.  E.  381 ;  Alexan-  rora  Fire  &  Marine  Ins.  Co.  20  Fed. 
der  V.  Continental  Ins.  Co.  67  Wis.    232,  2a5. 

423,  427,  58  Am.  Rep.  869,  30  N.  Alabama.— Pope  v.  Glens  Falls  Ins. 
W.  727.  Co.  130  Ala.  356,  360,  30  So.  496; 

^  Reiner    v.    Dwellinsr-House    Ins.   United  States  Life  Ins.  Co.  v.  Lesser, 
Co.  74  Wis.  89,  42  N.  W.  208   (case   126  Ala.  568,  580,  28  So.  646. 
of  proofs  of  loss;  decision  under  Rev.       Illinois. — Penn    Mutual    Life    Ins. 
Stat.    Wis.    sec.    1977,    relating    to   Co.  v.  Keaeh,  32  111.  App.  427,  436. 
agents).  Indiana. — Union  Central  Life  Ins. 

2  Knickerbocker   Life   Ins.    Co.    v.    Co.   v.   Whetzel,   29   Ind.   App.   658, 
Norton,  96  U.  S.  234,  24  L.  ed.  6S9   665,  65  N.  E.  15. 
(case  of  extension  of  time  for  pay-       Iowa. — Massillon  Engine  &  Thresh- 
nient  of  premiums).     See  also  Harn-   er  Co.  v.  Sliirmer,  122  Iowa,  699,  702, 
den  V.  Milwaukee  Mechanics'  Ins.  Co.   98  N.  W.  504. 

164  Mass.  382,  49  Am.  St.  Rep.  467,  Missouri.— Anthony  v.  German- 
41  N.  E.  658.^  American  Ins.  Co.  48  Mo.  App.  65, 

^  Knickerbocker   Life    Ins.    Co.    v.   73. 
Norton,  96  U.  S.  234,  24  L.  ed.  689.        rtr/7Jwta.— Piedmont    &    Arlington 

Cited    in :     United    States. — Iowa   Life  Ins.   Co.  v.  McLean,  31   Gratt. 
Life  Ins.  Co.  v.  Lewis,  187  U.  S.  335,   517,  522. 

346,  47  L.  ed.  204,  210,  23  Sup.  Ct.  West  rirginia.-'Medlev  v.  German 
126:  New  York  Life  Ins.  Co.  v.  Alliance  Ins.  Co.  55  W.  Ya.  342,  351, 
Fletcher,  117  U.  S.  519,  530,  29  L.  ed.   47  S.  E.  101. 

938,  6  Sup.  Ct.  837;  Pennsylvania  *  Globe  ^Mutual  Life  Ins.  Co.  v. 
Casualty  Co.  v.  Bacon,  133  Fed.  907,  Wolff.  95  U.  S.  (5  Otto)  326,  24  L. 
S09,  67  C.  C.  A.  497,  499;  New  York    ed.  387. 
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not  favored  in  law,  but  the  decision  rested  mainly  upon  the  power 
of  the  agent  arising  from  a  constant  pi-actice  to  waive  the  forfeiture^ 
notwithstanding  the  language  of  the  policy.  Another  reason  which 
is  given  as  upholding  the  rule  establi^hed  by  the  cases  is  that 
courts  are  not  disposed  to  favor  stipulations  or  agreements  which 
in  effect  tend  to  overthrow  established  rules  of  evidence.^  An 
agent  may  bind  the  company  by  merely  signing  a.  paper  permit- 
ting additional  insurance,  even  though  the  policy  requires  that 
consent  thereto  be  indorsed  on  the  policy,^  and  such  requirement 
of  consent  in  writing  to  other  insurance  may  be  waived  by  the 
agent's  acts.'  There  is  also  sutlicient  evidence  of  waiver  to  go  to 
the  jury  in  such  case,  where  the  agent  attaches  to  the  policy  a 
printed  form  used  therefor  and  signs  the  same,  especially  where 
the  policy  does  not  state  where  or  by  whom  the  company's  consent 
should  be  indorsed  on  the  policy.^  So  the  use  of  kerosene  does 
not  avoid  the  policy,  notwithstanding  the  policy  provides  for  writ- 
ten consent  to  its  use,  where  the  agent  was  fully  informed  of  such 
use.^  And  a  condition  requiring  indorsement  on  the  policy  by 
the  association,  of  consent  to  an  assignment,  is  complied  with 
by  the  written  attestation  thereof  indorsed  on  the  policy  by  the 
a,gent.^°  So  a  condition  that  the  policy  shall  become  void  in  case 
the  premises  become  vacant  without  notice  to  the  company,  and 
its  consent  given  in  writing,  is  waived  where  the  agent  knows  that 
the  premises  are  unoccupied,  and  insures  the  same,  but  fails  to 
strike  out  such  condition,  or  give  the  company's  Avritten  consent." 
So  an  agent's  knowledge -directly  obtained  that  the  building  insured 
stands  on  leased  grounds  binds  the  company  in  the  absence  of 
collusion,  though  the  policy  requires  that  such  fact  be  written  in 
or  indorsed  upon  the  policy,  and  also  provides  that  nothing  less 
than  a  distinct  specific  agreement  indorsed  on  the  policy  shall  be 
a  waiver. ^^ 

5  Travelers'  Ins.  Co.  v.  McConkev,      '^Grubbs  v.  Vire:inia  Fire  Ins.  Co. 
127  U.  S.  661,  667,  32  L.  ed.  308,  "8    110  N.  C.  108,  14  S.  E.  516. 

Sup.  Ct.  1360.     As  to  the  authority  ^  Bennett  v.  North  British  &  Mer^- 

of  an  agent  to  exceed  limitations  up-  cantile   Ins.    Co.    81    N.    Y.    273,    37 

on  the  authority  given  him  by  a  writ-  Am.  Rep.  501. 

ten    instrument,    see    1    Parsons    on  ^°  New  Orleans  Ins.  Assoc,  v.  Hol- 

Contraot.s,  61.  burg,  64  Miss.  51,  8  So.  175. 

6  Mattocks  V.  Des  INtoines  Ins.  Co.  "  Devine  v.  Home  Ins.  Co.  32  Wis. 
74  Iowa,  233,  37  N.  W.  174.  471.     See    also    Palmer   v.    St.    Paul 

'Havward  v.  National  Ins.  Co.  52  Fire  &  INfarine  Ins.  Co.  44  Wis.  201. 

Mo.  181,  14  Am.  Rep.  400.     See  also  ^^  jjome   Ins.    Co.   v.    Stone   River 

Home   Ins.   Co.   v.   Stone  River  Na-  National  Bank,  88  Tenn.  369,  12  S. 

tional  Bank,  88  Tenn.  369,  12  S.  W.  W.   915. 

915;    Bonneville    v.    We.stem    Assur.  In    Richards    on    Ins.    (ed.    1892) 

Co.  68  \Vis.  298,  32  N.  W.  34.  89-94,  the  author,  referring  to  stipu- 
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§  440.  Opinions  of  courts  upon  waiver  and  estoppel:  agents. — 

The  evidence  must  establish  the  waiver  claimed.  Thus  it  is  said 
by  FoUett,  C.  J.,  in  a  New  York  ca«e  ''undouhtedly  a  party  to  the 
contract  which  contains  a  provision  that  it  shall  not  he  cliunged 
except  by  a  writing  signed  by  him,  may  by  conduct  eslo[)  himself 
from  enforcing  the  provision  against  a  party  who  has  acted  in  reli- 
ance upon  the  conduct;  and  so  the  acts  of  an  agent,  who  possessas 
the  power  of  the  principal,  or  who  has  been  held  out  by  the  prin- 
cipal to  possess  his  power,  in  respect  to  the  provision  alleged  to 
have  been  altered  or  changed,  may  also  estop  his  principal.  l>ut 
under  a  policy  containing  a  provision  that  the  insurer  'shall  not 
be  bound  .  .  .  by  any  act  or  statement  made  ...  by 
any  agent  .  .  .  which  is  not  authorized  by  this  policy,  or 
contained  therein,  or  in  any  written  paper  mentioned  therein,' 
the  power  can  only  be  exercised  in  the  mode  prescribed,  unless  it 
is  shown  that  the  agent  possessed  actually  or  apparently  the  power 
of  his  princii)al  in  respect  to  the  provision  alleged  to  have  been 
waived."  ^'  In  Home  Insurance  Company  v.  Gibson, ^^  the  con- 
dition was:  "No  officer,  agent,  or  other  representative  of  this 
company  shall  have  power  to  waive  any  provision  or  condition 
of  this  policy  except  such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  indorsed  hereon  or  added  hereto,  and  as 
to  such  provisions  and  conditions  no  officer,  agent,  or  representa- 
tive shall  have  such  power,  or  be  deemed  to  have  waived  such 
provisions  or  conditions,  unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto."  Whitfield,  J.,  who  delivered  the  opinion 
of  the  court,  declared  that  ''it  is  vain  to  say  that  this  clause  does 

lations  of  the  kind   liere  considered,  breach  on  the  •part  of  the  company 

says  such  clauses  in  a  printed  form  in  jiermittinjr  its  agents  to  solicit  in- 

do  not  very  closely  resemble  an  atrree-  surance,  superintend  (he  e.xecution  of 

ment    between    two    parties,    deliber-  policies,   etc.;    that   it   is  not   conclu- 

ately  and  intelligently  made,  and  that  sively  binding-  after  the  inception  of 

an   agent,  with  authority  sufficiently  the  contract,  for  the  company  might, 

broad,    can    waive   a   clause   denying  in  spite  of  tlie  contract  and  after  its 

his   authority    as   well    as    any    other  delivery,    change    the    scope    of    its 

clause,    that    "a    stii)ulation    of    this  agent's    authority,    nor    conclusively 

character,  it  may  be  contended,  is  (1)  binding    in    respect    to    negotiations 

a  recital   of  fact,   or    (2)    an    agree-  prior    to    the    inception    of    the    con- 

ment    to   be   complied   with,   or    (3)  tract.     Compare    Id.    (3d    ed.)    sees. 

a    mutual    promise    between    the    in-  l')9  et  seq..  i)p.  102  et  seq. 
sured  and  the  insurers  that  the  poli-        ^^  I\res.-iell)ach    v.    Norman,    122    N. 

cy  shall  be  the  sole  evidence  of  the  Y.  578,  26  N.  E.  34  (evidence  of  au- 

alleged   fact   of  nonagency,"   and   he  thority  of  agent  in  this  case  was  not 

argues  that  it  is  not  binding  as  a  re-  sullicient).     See    Forwaid    v.    Conti- 

cital  of  fact;  that  if  it  is  a  stipula-  nental  Ins.  Co.  142  K  Y.  382.  37  N. 

tion  both  parties  are  bound  and  i)ar()l  E.  (it."),  2.")  L.R.A.  037. 
evidence    is    admissible    to    sliow    a        ^*  72  Miss.  58,  63,  17  So.  13. 
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not  seek  to  prevent  the  corporation  it^lf  from  waiving  a  stipula- 
tion. A  corporation  acts  only  through  agents,  and  if  'no  agent, 
no  oflicer,  and  no  other  representative'  can  waive  a  stipulation, 
who  is  left  to  waive  it  for  the  corporation?  Tliis  clause  is  a  species 
of  refinement  by  which  the  cori»oration  withdraws  its  invisible 
and  intangible  ideality,  when  liability  is  sought  to  be  imposed 
upon  it,  bound  by  the  acts  of  no  agent,  officer,  or  other  representa- 
tive, but  reaches  forth  with  Briarean  hands  to  receive  the  profits 
and  avails  of  these  same  acts  performed  by  these  same  'agents/ 
as  acainst  those  with  whom  these  same  agents  have  dealt.  The 
refineuient  is  too  subtle  for  the  practical  affairs  of  life,  and  we 
repudiate  it.  The  provision  relied  on  here  is  in  the  exact  words 
of  the  stipulation  relied  on  in  Lamberton  v.  Connecticut  Fire  Insur- 
ance Company  ^*  .  .  .  ,  respe<'ting  which  the  court  says,  in 
a  very  clear  and  strong  opinion,  'that  is  to  say,  in  other  words, 
that  one  of  the  parties  to  a  written  contract  which  is  not  required 
by  law  to  be  in  writing  cannot,  subsequent  to  the  making  of  the 
contract,  waive  by  parol  agreement  provisions  which  had  been 
incorporated  in  the  contract  for  his  benefit.  If  this  provision  is 
effectual  at  all  as  a  limitation  of  the  power  of  future  action,  it 
limits  the  power  of  every  agent,  officer,  and  representative  of  the 
company,  and  hence  practically  that  of  the  corporation/  and  it 
was  held  that  'this  provision  not  being  a  limitation  upon  the  author- 
ity of  any  particular  agent,  or  class  of  agents,  but  in  effect  upon 
the  capacity  of  the  corporation  for  future  action,'  could  not  be 
imposed,  but  was  void."  In  a  Pennsylvania  case  it  is  also  declared 
that  "it  has  been  so  many  times  decided  that  although  a  policy 
of  insurance  contains  a  stipulation  that  nothing  less  than  a  writ- 
ten agTcement  indr»i*sed  on  the  policy  will  suffice  to  establish  a 
waiver,  yet  it  is  admissible  to  show  by  parol  testimony  a  waiver 
by  acts  in  pais,  that  it  is  scarcely  necessary  to  refer  to  the  authori- 
ties." "  So  in  an  Illinois  case  the  court,  per  Wilkin,  J.,  says: 
"The  position  of  counsel  that  under  the  clause  in  the  policy  which 
says  that  'no  officer,  agent,  or  other  representative  of  the  company 
shall  have  power  to  waive  any  provision  or  condition  of  this  policy,' 
the  company  could  not  be  held  to  have  waived  the  required  sworn 
statement  of  loss  by  any  acts  or  declarations  of  its  agent  Smith, 
is  not  maintainable.     Such  a  statement  was  required  for  the  sole 

«  39  Minn.  129,  1  L.R.A.  222,  39  Dwelling-House  Tns.  Co.  134  Pa.  St. 

N.  W.  76.  570,  19  Am.   St.  "Rep.  717,  19  Atl. 

i«Mix  V.  Roval  Tns.   Co.  169  Pa.  793;  State  Tns.  Co.  v.  Todd,  83  Pa. 

St.  639,  645,  32  Atl.  460,  per  Green,  St.  272,  per  Gordon,  J.:  Mix  v.  Royal 

J.;    citing    McFarland    v.    TCittaning  Ins.    Co,    was    a   case   of   waiver   of 

(  Tns.  Co.  134  Pa.  St.  590,  19  Am.  St.  proofs  of  loss  by  an  agent. 
Rep.   723,    19    Atl.    796;    Gould  v. 
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benefit  of  the  company,  and  it  could  certainly  waive  it  or  extend 
the  time  within  which  it  should  be  furnished  if  it  saw  proper 
to  do  so,  notwithstanding  the  statement  in  the  policy  that  it  would 
not ;  that  is  to  say,  .even  if  the  parties  did  agree  by  the  policy  that 
there  should  be  no  such  waiver,  they  might  subsequently  change 
that  agreement.  Xor  is  it  necessary  in  such  case  to  prove  a  strict 
agreement  to  waive,  but  it  may  be  inferred  from  the  acts  and  con- 
duct of  the  insurers  inconsistent  with  an  intention  to  insist  upon  the 
strict  performance  of  the  condition."  "  But  in  a  Massachusetts 
case  the  court,  per  Field,  C.  J.,  says:  "We  think  that  the  failure 
to  perform  a  condition  of  a  contract,  the  performance  of  which 
is  essential  to  the  continuance  of  the  contract,  cannot  be  waived  by 
an  agent  when  the  contract  it«elf  declares  that  he  shall  not  have 
power  to  waive  it,  or  that  only  certain  officers  w^hich  do  not  include 
him  shall  have  such  power,  unless  after  the  contract  was  made 
authority  has  been  given  to  the  agent  to  waive  the  condition  or 
the  company  has  knowingly  permitted  him  to  waive  such  a>ndi- 
tions."  ^*  In  Alexander  v.  Continental  Insurance  Company  ^* 
the  court  says:  "The  authority  of  an  agent  to  waive  the  conditions 
of  an  insurance  policy  has  been  frequently  asserted  by  this  court, 
as  well  as  other  courts.^*'  This  rule  is  absolutely  necessary  for 
the  i)rotection  of  the  insured.  The  insured  deals  with  no  one  but 
the  agent;  the  company  cannot  deal  with  its  patrons  in  any  other 
way.  Justice  and  law,  therefore,  require  that  the  company  shall 
be  held  to  sanction  what  the  agent  agrees  to  and  upon  which  the 
insured  relies.  To  allow  the  company  to  enforce  a  condition  or 
forfeiture  of  the  policy  for  a  neglect  to  do  that  which  the  agent 
informs  the  assured  shall  not  avoid  the  policy,  would  work  the 
greatest  injustice."  Again,  in  a  Texas  case,^  the  court,  per  Henrv% 
J.,  says:  "The  limitation  contained  in  the  policy  as  to  the  powers 
of  agents  of  the  corporation  and  the  manner  of  their  exercise 
are  not  conclusive.  The  corporation  cannot  so  limit  or  regulate 
its  own  powers  to  contract,  and  if  it  chooses  to  bind  itself,  tlirough 

"  Dwelling-House  Ins.  Co.  v.  Dow-  Union   Assur.   Co.   144  Mass.  43,  10 

dall,  ir,n  111.  179,  184,  42  N.  E.  fiOH,  N.   E.  .518. 

citiriff  Parker  v.  Amazon  Ins.  Co.  51  Michigan. — MfTntvre    v.    Michigan 

Md.  512,  34  Am.  Rep.  323.  State  Ins.   Co.  52  Mich.  188,  17  N. 

"Porter  v.  Unitocl  States  Life  Ins.  W.  781. 

Co.  100  Mass.  183,  180,  .35  N.  E.  078.  New    Tor/r.— Marvin    v.    Universal 

Cititig:   Califoniia.—Enos   v.    Sun  Ins.  Co.  85  N.  Y.  278,  39  Am.  Rep. 

Ins.  Co.  67  Cal.  021,  8  Par-.  370.  057. 

Maryland. — Lvfoming   Ins.    Co.   v.  ^^  07  Wi.s.  422.  58  Am.   Rep.  809, 

Langley,  02  Md."  100.  872.  30  X.  W.  727,  per  Taylor,  J. 

Massarliusetts. — Putnam    Tool    Co.  '^^  Citing  numerous  ca.ses. 

V.  Fitchburo:  Ins.  Co.  145  Mass.  205*.  ^  Niagara  Ins.  Co.  v.  Lee,  73  Tex. 

13  N.   E.  502;   Kyle  v.   Commercial  041,  646,  11  S.  W.  1024. 
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its  agents,  otherwise  in  any  respect,  it  may  unquestionably  do  so. 
If  the  act  is  within  the  scope  of  the  authority  of  the  agent  at 
the  time  it  is  done,  it  will  be  binding  upon  the  corporation,  with- 
out reference  to  its  conformity   to  restrictions   contained  in  the 
policy."     In  a  New  York  case,  decided  in  1894,  the  question  wa.s 
as  to*^  the  construction  of  the  standard  policy,  issued  under  the 
requirements  of  chapter  488  of  the  laws  of  1SS6,  and  Bartlett,  J., 
said:     "The  precise  point  involved  in  this  case  has  been  before 
this  court  frequently,  since  the  enactment  of  the  law  of  1886. 
The  use  of  tlie  standard  policy  was  compelled  by  legislative  enact- 
ment to  remedy  existing  evils,  and,  among  others,  to  protect  insur- 
ance companies  from  the  perils  of  alleged  parol  waivers  by  their 
local  agents.     Every  person  who  now  enters  into  a  contract  of 
insurance  is  required  to  agree  that  no  officer  or  agent  or  other 
representative  of  the  company  shall  have  power  to  waive  any  pro- 
vision or  condition  of  the  policy,  except  such  as  by  the  terms  thereof 
may  be  subject  of  agreement  indorsed  thereon,  and  as  to  such 
provisions  and  conditions  the  waiver  must  be  written   upon   or 
attached  to  the  policy,  and  he  specially  covenants  that  he  will 
not  claim  any  privilege  or  permission  unless  it  be  ip  writing." 
The  case  was  this :    A  policy  was  issued  to  the  owner  of  mortgaged 
premises;  no  mortgagee  clause  was  attached  to  the  policy;  simply 
the  provision,  "loss,  if  any,  first  payable  to  mortgagee,  as  interest 
may  appear."     An  action  was  brought  to  foreclose  the  mortgage, 
judo-ment  was  obtained  and  the  premises  were  advertised  to  be 
sold.     Before  the  date  fixed  for  sale  the  premises  insured  were 
destroyed  by  fire.     Before  the  commencement  of  the  foreclosure 
proceeding-si  plaintiffs  to  the  action  against  insurers  informed  a 
duly  authorized  agent  of  the  company  that  they  were  about  to 
commence  said  proceedings,  and  the  agent  agreed  that  they  might 
be  commenced  without  injury  to  said  plaintiff's  rights  under  the 
policy.     It  did  not  appear  tliat  the  agent  ever  noted  upon  any 
register  kept  by  him  said  fact  of  the"  commencement  of  foreclosure. 
The  policy  was  signed  by  the  president  and  secretary  of  the  insurer, 
and  by  said  agent,  and  it  was  said:     'The  judgment  appealed 
from  ignores  the  plain  provisions  of  the  contract  of  the  parties 
relating  to  foreclosure  and  waiver,  and  is  contrary  to  the  decisions 
of  this  court  on  the  precise  point  presented  now  and  others  which 
involve  the  same  principles  of  construction.     In  Quinlan  v.  Provi- 
dence-"Washington   Insurance  Company  ^  the  necessity  of  notice 
in  the  case  of  foreclosure  was  considered.     .Tudge  Andrews,  in  dis- 
cussing the  question  of  alleged  waiver,  said :  ^    'It  is  to  be  assumed 

2  133  N.  Y.  3r)6,  28  Am.  St.  Rep.      •'  Id.  p.  363. 

645,  31  N.  E.  31. 
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that  Kclsey'  (the  agent  of  the  company)  'learned  of  the  com- 
mencement of  the  foreclosure  proceedings,  and  thereupon  assured 
the  plaintiff  that  his  rights  under  the  policy  would  not  be  preju- 
diced thereby.'  Again,  .  .  .  after  holding  that  the  principle 
that  courts  lean  against  forfeitures  is  unimpaired,  the  court  says: 
'But  where  the  restrictions  upon  an  agent's  authority  appear  in 
the  policy,  and  there  is  no  evidence  tending  to  show  that  his 
powers  have  been  enlarged,  there  seems  to  be  no  good  reason  why 
the  authority  expressed  should  not  be  regarded  as  the  measure  of 
his  power,  nor  is  there  any  reason  why  courts  should  refuse  to 
enforce  forfeitures  plainly  incurred  which  have  not  been  expressly 
or  impliedly  waived  by  the  company.'  "  *  Again,  where  a  stand- 
ard form  of  policy  is  required,  an  agent  may  not,  by  verbal  assent 
to  other  insurance,  waive  a  condition  requiring  such  assent  in 
writing  indorsed  on  or  annexed  to  the  policy.^ 

§  440a.  Same  subject. — In  a  Nebraska  case  ^  the  court,  per  Pound, 
C,  says:  "The  general  rule  that  an  insurance  company  cannot 
take  advantage  of  conditions  in  a  policy  wherebv  such  policy  is 
to  be  void  by  reason  of  circumstances  existing  at  the  time  the 
policy  issued,  in  case  the  facts  were  known  to  its  agent  at  the  time, 
has  been  recognized  universally.  More  recently  insurance  compa- 
nies have  sought  to  avoid  the  consequence  of  this  well-established 
rule  by  provisions  to  the  effect  that  the  conditions  of  the  policy 
could  be  waived  only  by  written  indorsement,  and  by  clauses  by 
which  agents  are  forbidden  to  waive  any  of  the  conditions  of  the 
policy  in  any  other  manner.  Notwithstanding  provisions  of  this 
type,  an  overwhelming  majority  of  the  state  courts  have  continued 
to  apply  the  rule  that  an  insurance  company  cannot  set  up  that  a 
policy  issued  by  its  agent  w4th  knowledge  of  the  facts  was  void, 
when  it  was  issued,  by  reason  of  facts  which  he  well  knew.  Includ- 
ing our  own  court,  the  courts  of  some  twenty-seven  states,  at  least, 

4  Moore  v.  Hanover  Fire  Ins.  Co.  Co.  142  N.  Y.  382,  25  L.R.A.  637,  37 

141  N.  Y.  219,  36  N.  E.  191,  rev'g  N.  E.  615. 

71  Hun  (N.  Y.)  199,  citing  as  "in  ^Anderson  v.  Manchester  Fire 
harmony"  with  the  above,  Armstrong  Assur.  Co.  59  Minn.  182,  50  Am.  St. 
V.  Aorfcultural  Ins.  Co.  130  N.  Y.  Rep.  400,  28  L.R.A.  609,  60  N.  W. 
560,  ^29  N.  E.  991 ;  Baumgartel  v.  1095,  63  N.  W.  241,  20  Ins.  L.  J. 
Providence-Washington  Ins.  Co.  136  222,  distinguishing  Lamberton  v. 
N.  Y.  547,  32  N.  E.  990;  Allen  v.  Connecticut  Fire  Ins.  Co.  39  Minn. 
German-American  Ins.  Co.  123  N.  Y.  129,  1  L.R.A.  222,  39  N.  W.  76.  Re- 
6,  25  N.  E.  309;  Messelback  v.  Nor-  hearing  granted  upon  point  of  con- 
man,  122  N.  Y.  583,  26  N.  E.  34;  stitutionality  of  statute  cannot  waive 
O'Brien  v.  Prescott  Ins.  Co.  134  N.  wliere  standard  policy.  Parker  v. 
Y.  28,  31  N.  E.  265;  Lett  v.  Guardian  Rochester  German  Ins.  Co.  162  Mass. 
Ins.  Co.  125  N.  Y.  82,  25  N.  E.  1088.  479.  39  N.  E.  179. 
But  see  Forward  v.  Continental  Ins.  ^  German  Ins.  Co.  v.  Shader,  68 
Joyce  Ins.  Vol.  11.-72.          1137 
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have,  upon  one  ground  or  another,  adhered  to  this  doctrine  in 
the  face  of  these  provisions  as  to  waiver.'^  In  some  jurisdictions 
it  is  held  that  the  conditions  restricting  the  power  of  the  agent  to 
waive  provisions  of  the  policy  have  no  reference  to  conditions  in 

Neb.  1,  60  L.R.A.  918,  93 -N.  W.  972,  Hartford  Fire  Ins.  Co.  79  Mich.  249, 

32  Ins.  L.  J.  445.  44  N.  W.  496. 

"^  Citing :  Alabama. — Pope  v.  Glens  Minnesota. — Anderson  v.  Man- 
Falls  Ins.  Co.  130  Ala.  356,  30  So.  Chester  Fii-e  Assur.  Co.' 59  Minn.  182, 
496.  28  L.R.A.  609,  50  Am.  St.  Rep.  400, 

Arkansas. — German-American  Ins.  60  N.  W.  1095,  63  N,  W.  241;  Lara- 
Co.  V.  Humphrey,  62  Ark.  348.  54  berton  v.  Connecticut  Fire  Ins.  Co. 
Am.  St.  Rep.  297,  35  S.  W.  428.  39  Minn.  129,  1   L.R.A.  222,   39   N. 

California. — Breedlove  v.  Norv\-ich  W.  76. 

Union  Fire  Ins.  Soc.  124  Cal.  164,  56  Mississippi. — Western    Assur.    Co. 

Pae.  770;  Kruger  v.  Western  Fire  &  v.  Phelps,  77  Miss.  625,  27  So.  745; 

Marine  Ins.  Co.  72  Cal.  91, 1  Am.  Si.  Home  Ins.   Co.  v.  Gibson,  72  Miss, 

Rep.  42,  13  Pac.  156.  58,  17  So.  13. 

Colorado. — American    Central   Ins.  Missouri. — Parsons     v.     Knoxville 

Co.  V.  Donlan,  16  Colo.  App.  416,  66  Ins.  Co.  132  Mo.  583,  31  S.  W.  117, 

Pae.  249;  Fanners'  &  Merchants'  Ins.  34  S.  W.  476;  Flounov  v.  Travelers' 

Co.  V.  Nixon,  2  Colo.  App.  265,  30  Ins.  Co.  80  Mo.  App.  655;  Thackeray 

Pae.  42.  Mining  &  Smelting  Co.  v.  American 

Georgia. — Phoc^nix      Ins.      Co.      v.  Fire  Ins.  Co.  62  ^lo.  App.  293. 

Searles,  100  Ga.  97,  27  S.  E.  779.  ?^^eir      Hampshire.— Spalding      v. 

Illitwis. — Phoenix  Ins.  Co.  v.  Cald-  New  Hampshire  lire  Ins.  Co.  71  N, 

well,  187  111.  73,  58  N.  F.  314;  John  H.  441,  52  Atl.  858. 

Hancock    Mutual    Life    Ins.    Co.    v.  New  York. — Blass  v.  Agricultural 

Schlink,  175  111.  284,  51  N.  E.  795;  Ins.   Co.   162  N.   Y.   639,   57   N.   E. 

Reaper  City  Ins.  Co.  v.  Jones.  62  111.  1104;   Wood  v.   American  Fire   Ins. 

458.                                             '  Co.  149  N.  Y.  .322,  52  Am.  St.  Rep. 

Indiana. — Western    Assur.    Co.    v.  733,  44  N.  E.  80;  Berry  v.  American 

McAlpin,  23  Ind.  App.  220,  77  Am.  Central   Ins.    Co.   132   N.   Y.   49,   28 

St.  Rep.  423,  55  N.  E.  119.  Am.  St.  Rep.  538,  30  N.  E.  254. 

loua. — Bartlett  v.  Firemen's  Fund  North  Carolina. — Cowell  v.  Phopnix 

Ins.  Co.  77  Iowa,  155,  41  N.  W.  579.  Ins.  Co.  126  N.  C.  684,  36  N.  E.  184. 

Kansas.— Gevmnrx  Ins.  Co.  v.  Gray,  Pennsi/lcania. — McGonigle  v.   Sus- 

43  Kan.  497,  8  L.R.A.  70,  19  Am.  St.  quehanna  Fire   Ins.    Co.   108   Pa.   1, 

Rep.  150,  23  Pac.  637;  Niagara  Fire  31  Atl.  868. 

Ins.    Co.   V.   Johnson,   4   Kan.   App.  South  Carolina. — Wilson  v.   Com- 

16,  45  Pae.  789.  mercial  Union    Assur.   Co.   51    S.   C. 

Kentucky.— London   &   Lancashire  540,  64  Am.  St.  Rep.  700,  29  S.  E. 

Fire  Ins.   Co.   v.   Gerteson,   106   Ky.  245. 

815,  51   S.  W.  617,  21  Ky.  L.  Rep.  Tennessee.— Home     Ins.      Co.      v. 

471.  Stone  River  National  Bank,  88  Tenn. 

Maine.— miton   v.   PJKPnix   Assur.  369,  12  S.  W.  915. 

Co.  92  Me.  272,  42  Atl.  412.  Texrt.^.— Pennsylvania     Fire      Ins. 

Maryland. — Hartford  Fire  Ins.  Co.  Co.  v.  Faires,  13  Tex.  Civ.  App.  Ill, 

V.  Keating,  86  Md.  130,  63  Am.  St.  35  S.  W.  55. 

Rep.  499,  38  Atl.  29.  Utah.— Osborne    y.     Phcenix     Ins. 

1/ic/i/^an.— Improved  Match  Co.  v.  Co.  23  Utah,  428,  64  Pac.  1103. 

Michigan   Mutual   Fire  Ins.    Co.   122  Washington. — Cole  v.  Union   Cen- 

Mich.  256,  80  N.  W.  1088;  Crouse  v.  tral  Life   Ins.   Co.  22   Wash.   26,  47 

1138 


AGENTS  OF  INSURER— POWERS  §  440a 

the  policy  avoiding  the  contract  in  its  inception.'  Courts  taking 
this  view  hold  that  the  provision  as  to  waiver  only  limits  the  power 
of  the  agent  to  waive  conditions  of  the  policy  after  it  attaches, 
and  not  the  power  of  the  agent  to  make  a  contract  in  the  first 
instance.  Other  courts  hold  that  a  provision  against  waiver  other- 
wise than  in  writing  may  itself  be  waived,  and  that  this  waiver 
may  be  oral.^  This  court  took  the  same  position  in  Hartford  Fire 
Insurance  Company  v.  Lanfare.^"  Other  courts  hold  that  such  a 
provision  is  invalid  on  the  ground  that  it  is,  in  effect,  a  limitation 
of  the  power  of  the  corporation  itself  to  waive  provisions  in  its 
own  contracts!,  since  the  corporation  can  act  only  through  agents.^* 
In  other  jurisdictions  the  position  is  taken  that  issuance  and  deliv- 
ery of  the  policy  without  objection  and  with  knowledge  on  the 
part  of  the  agent  of  facts  which  would  render  the  policy  invalid, 
is  of  it«elf  a  waiver  by  the  company  of  the  condition  against  parol 
waiver,  since  the  company  cannot  take  the  benefit  of  a  contract 
made  by  its  agent,  and  at  the  same  time  escape  the  burden  there- 
of.^^  .  .  .  One  principle  of  the  law  of  agency  which  insurers  have 
steadily  sought  to  avoid  is  that  the  knowledge  of  the  agent  is  the 
knowledge  of  the  principal.  The  general  doctrine  is  that  notice 
communicated  to  or  knowledge  acquired  by  the  officers  or  agents 
of  a  corporation,  when  acting  in  tlneir  official  capacity  or  within 
the  scope  of  their  agency,  is  notice  to  or  knowledge  of  the  corpo- 

L.R.A.  201,  60  Pae.  6»;  Hart  v.  Ni-  21  S.  E.  370;  Orient  Ins.  Co.  v.  Me- 

ag-ara  Fire  Ins.  Co.  9  Wash.  620,  27  Knisht,  197  111.  190,  64  N.  E.  339; 

L.R.A.  86,  28  Pac.  213.  Phcpnix    Ins.    Co.    v.    Hart,    149    111. 

Wisconsin. — Hobkirk     v.     Phcrnix  513,  36  N.  E.  990;  German  Ins.  Co. 

Ins.  Co.  102  Wis.  13,  78  N.  W.  160 ;  v.  Gray,  43  Kan.  497,  8  L.R.A.  70, 

Trustees  of  St.  Clara  Female  Acad-  19  Am.   St.  Rep.  150,  23  Pac.   637; 

emy   v.    Noi-thwestern    National    Ins.  Pennsylvania  Fire  Ins.  Co.  v.  Faires, 

Co.'  98   Wis.   257,   67  Am.    St.   Rep.  13  Tex.  Civ.  App.  Ill,  35  S.  W.  55; 

805,  73  N.  W.  767.  Kahn   v.    Traders'   Ins.   Co.   4   Wvo. 

W i/oming. —Kahn  v.  Traders'  Ins.  419,   62   Am.    St.   Rep.   47,   34   Pac. 

Co.  4  Wvo.  419,  62  Am.  St.  Rep.  47,  1059. 

34  Pac.  i059.  i°  63  Neb.  559,  88  N.  W.  779,  780. 

^  Citing    Continental    Ins.    Co.    v.  ^^  Citing  Lamberton  v.  Connecticut 

Ruckman,   127   111.   364,  11   Am'.   St.  Fire  Ins.  Co.  39  Minn.  129,  1  L.R.A. 

Rep.    121,   20   N.   E.   77;    Crouse   v.  222,  39  N.  W.  76. 

Hartford  Fire  Ins.  Co.  79  Mich.  249,  ^^  Citing  Davis  v.  Phcenix  Ins.  Co. 

44    N.    W.   496;    Rickey   v.    German  111  Cal.  409,  43  Pac.  1115;   Ameri- 

Guarantee  Mutual   Fire  Ins.   Co.  79  can  Fire  Ins.   Co.  v.  First  National 

Mo.   App.   485 ;    Wood   v.   American  Bank,  73  ^liss.  469,  18  So.  931 ;  ^fc- 

Fire  Ins.  Co.  149  N.  Y.  382,  52  Am.  Gonisrle  v.  Susquehanna  Mutual  Fire 

St.  Rep.  733,  44  N.  E.  80.  Ins.  Co.  168  Pa.  1,  31  Atl.  868;  Home 

®  Citing  German  American  Ins.  Co.  Ins.    Co.    v.    Stouo    River    National 

V.  Humphrey,  62  Ark.  348,  54  Am.  Rank,  88  Tenn.  369,  12  S.  W.  915; 

St.  Rep.  297,  35  S.  W.  428;  Western  Liverpool,  London  &  Globe  Ins.  Co. 

Assur.  Co.  V.  Williams,  94  Ga.  128,  v.  Ende,  65  Tex.  118. 
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ration.  It  is  said  that  there  are  but  three  exceptions — matters 
wliich  the  agent  has  forgotten  entirely  or  may  have  forgotten  under 
the  circumstances  of  the  case,  matters  which  for  special  reasons 
he  could  not  impart  to  his  principal,  and  matters  which  the  previous 
conduct  of  the  agent  or  the  fact  that  he  is  engaged  in  some  fraud 
upon  the  principal  make  it  certain  that  he  will  conceal. ^^  The 
application  of  this  rule  to  insurance  companies  is  well  settled.^* 
This  court  has  repeatedly  announced  the  same  rule.^^  As  the 
corporation  can  act  only  through  its  agents,  it  might  well  be  a 
question  how  far  it  may  contract  that  it  shall  not  be  bound  by 
notice  to  and  knowledge  of  such  agents.  It  has  been  suggested 
that  such  a  provision  in  a  policy  would,  in  effect,  be  a  limitation 
of  the  power  of  the  corporation  itself.^^  However  this  may  be,  it 
will  be  observed  that  no  such  stipulation  is  to  be  found  in  the 
policy  in  the  case  at  bar.  The  provision  of  the  policy  does  not 
say  that  notice  to  the  company's  agents  who  are  given  power  to 
accept  risks  shall  not  be  notice  to  the  company,  but  says  only 
that  conditions  of  the  policy  may  not  be  waived  otherwise  than 
in  a  prescribed  manner.  It  goes  without  saying  that  provisions 
for  forfeiture  are  not  favored."  It  has  been  the  settled  policy 
of  the  courts  to  construe  these  provisions  against  the  insurer. 
Hence,  so  long  as  the  language  of  the  contract  does  not  preclude 
the  operation  of  the  rule  that  notice  to  the  agent  is  notice  to  the 
company,  the  court  will  not  give  it  such  effect.  It  follows  that 
the  condition  prohibiting  the  agent  from  waiving  provisions  of 
the  policy  otherwise  than  in  the  prescribed  manner  does  not  take 
away  the  duty  of  the  company  to  take  advantage  of  grounds  entail- 
ing a  forfeiture  at  the  option  of  the  company,  when  it  is  chargeable 

• 

13  Citing  4  Thompson  on  Corpora-  Marine  Ins.   Co.  92  Wis.  46,  65  N. 

tions,  see.  5192.  W.  742. 

1*  Citing  Phoenix  Ins.  Co.  v.  Cope-  ^^  Citing  Hunt  v.  State  Ins.  Co.  66 

land,  90  Ala.  386,  8  So.  48;  Fishl)eck  Nel).   121,  92  N.   W.   921;   Hartford 

V.  Phcenix  Ins.  Co.  54  Cal.  422;  St.  Fire  Ins.   Co.  v.  Landfare,   63   Neb. 

Paul  Fire  &  Marine  Ins.  Co.  v.  Wells,  559,  88   N.   W.   779,   780,   and  cases 

89    111.    82;    Mills   v.    Hartford    Fire  cited. 

Ins.  Co.  70  Iowa,  764,  29  N.  W.  411;  ^^  citing  Lamlierton  v.  Connecticut 
German  Ins.  Co.  v.  York,  48  Kan.  Fire  Ins.  Co.  39  Minn.  129,  1  L.R.A. 
488,  30  Am.  St.  Rep.  313,  29  Pac.  222,  39  N.  W.  76. 
580;  Bebee  v.  Ohio  Farmers'  Ins.  Co.  ^"^  Citing  McMaster  v.  'New  York 
93  Mich.  514,  18  L.R.A.  481,  32  Am.  Life  Ins.  Co.  183  U.  S.  25,  46  L.  ed. 
St.  Rep.  519,  .53  N.  W.  818;  Home  64,  22  Sup.  Ct.  10;  Woodmen's  Ac- 
Ins.  Co.  V.  Gibson,  72  Miss.  58,  17  cident  Assoc,  v.  Pratt,  62  Neb.  673, 
So.  13;  Pelkington  v.  National  Ins.  55  L.R.A.  291,  89  Am.  St.  Rep.  777, 
Co.  55  Mo.  172;  Tarbel  v.  Vermont  87  N.  W.  546;  Connecticut  Fire  Ins. 
Mutual  Fire  Ins.  Co.  63  Vt.  53,  22  Co.  v.  .Teary,  60  Neb.  338,  51  L.R.A. 
Atl.  533;  Dick  v.  Equitable  Fire  &  698,  83  N.  W.  78. 
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with  notice  thereof."  In  a  California  case  ^^  the  court  per  T.ori- 
gan.  J.,  says:  "An  insurance  company  Hke  any  other  principal 
acting  through  agents,  may  limit  their  powers,  and  tiiis  was  done 
by  defendant  by  clear  and  j)lain  terms  in  the  policy  here  in  ques- 
tion. When  plaintiff  accepted  it,  it  became  the  contract  between 
him  and  the  company,  and  he  was  charged  with  knowledge  of  its 
terms,  among  others  the  limitations  upon  the  power  of  the  agent 
of  the  company. ^^  Provisions  in  policies  limiting  the  authority 
of  agents  to  bind  the  company  b}'  waiver  of  conditions  therein 
have  been  the  frequent  subject  of  consideration  by  the  courts.  It 
is  held  with  practical  unanimity  that,  notwithstanding  such  limita- 
tions upon  the  authority  of  these  agents,  conditions  in  policies 
may  be  waived  by  some  agents  of  the  company,  and  under  some 
circumstances  will  be  deemed  to  have  been  waived  notwithstanding 
the  method  provided  for  in  the  policy  has  not  been  pui^sued.  But 
the  authority  of  an  agent  to  effect  the  waiver  in  the  face  of  such 
a  limitation  as  here  is  not  vested  in  everj'  agent  who  may  represent 
the  company.  Unless  such  authority  be  given  to  some  particular 
agent  to  do  so,  then,  as  a  general  rule,  it -is  only  agents  of  the 
company  who  are  empowered  to  issue  and  deliver  policies,  who' 
may  be  regarded  as  having  the  power  to  waive  conditions  and 
forfeitures.  They  are  the  general  agents  of  the  company  and 
vested  with  full  authority  to  consummate  the  contract  of  insurance, 
and  are  deemed,  as  such  representatives,  to  have  the  same  power 
to  waive  conditions  as  the  companies  themselves.  As  to  the  char- 
acter of  agents  authorized  to  waive  such  conditions,  it  is  said,^° 
'This  rule  includes  all  persons  empowered  to  conclude  contracts 
of  insurance  without  first  referring  the  negotiations  to  their  prin- 
cipals, such  as  those  which  have  "full  power  to  effect  contracts 
of  insurance,  to  fix  rates  of  premiums,  to  consent  to  changes,  to 
make  indorsements,  and  to  cancel  policies."'  '  It  may  also  include 
those  declared  by  statute  of  a  state  to  be  general  agents. 

"It  is  not  claimed  here  that  the  representations  or  statements 
of  Wade  were  communicated  to  the  general  agent  of  the  defendant, 
or  that  he  had  any  knowledge  in  fact  of  the  existence  of  the  condi- 
tional contract  of  sale  between  plaintiff  and  Cochran,  or  that  the 
statement  in  the  policy  that  plaintiff  w^as  the  sole  and  unconditional 

"  Sharraan  v.  Continental  Ins.  Co.  Ins.  Co.  129  Cal.  68,  58  Pae.  92,  61 

167  Cal.  117,  52  L.R.A.{N.S.)   670n,  Pac.    667;    Cavford   v.   Metropolitan 

138  Pae.  708.  43  Ins.  L.  J.  476.  Life  Ins.  Co.  5  Cal.  App.  715,  91  Pae. 

^^  Citing  Blunt  v.  Fidelity  &  Cas-  2()(i. 
ualty   Co.   145   Cal.   268,   67  L.R.A.       203    Cooley's    Briefs    on    Ins.    p. 

793,  104  Am.    St.   Rep.   34,  78   Pae.  2480. 
729;   Westerfeld   v.   New   York   Life 
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owner  of  the  property  insured  was  not  true.  The  contention  solely 
is  that,  because  Wade  was  agent  of  the  company — the  ostensible 
agent  at  least — his  knowledge  bound  the  defendant.  But  Wade 
was  merely  a  soliciting  agent  of  the  defendant.  He  had  no  author- 
ity, actual  or  ostensible,  to  waive  conditions  in  the  policy.  This 
was  not  within  the  scope  of  any  apparent  authority  he  possessed, 
and  his  knowledge  of  the  true  condition  of  the  title  of  plaintitf, 
not  communicated  to  the  general  agent  of  the  company,  was  not 
the  knowledge  of  the  latter.  The  extent  of  his  duties  was  merely 
to  solicit  insurance,  and  send  in  applications  therefor  to  the  gen- 
eral agent  of  the  defendant.  He  had  no  authority  to  consummate 
the  contract  of  insurance,  and  issue  the  policy,  and  it  is  only 
an  agent  of  this  character  who  could  waive  conditions  notwith- 
standing the  apparent  limitations  of  the  power  of  all  agents  to 
waive  the  conditions  or  stipulations  of  a  policy.  A  soliciting  agent 
could  not."  ^ 

§  441.  Restrictions  in  policy:  oral  waiver. — An  agent  with  suffi- 
cient authority  to  waive  conditions  in  the  policy  may  dispense  with 
such  conditions,  orally  as  well  as  in  writing.  So  a  general  agent  has 
power  to  orally  w^aive  a  condition,  even  though  the  policy  provides 
that  the  use  of  general  terms  or  anything  less  than  a  distinct,  specific 
agreement,  clearly  expressed  and  indorsed  on  the  policy  shall  not 
be  construed  as  a  waiver  of  any  printed  condition  or  restriction  in 
the  policy ;  ^  and  it  is  determined  that  an  insurance  company  cannot 
so  limit  its  capacity  to  contract  by  general  stipulations  against 
waiver  of  conditions,  or  that  its  contracts  or  waivers  must  be  in 
Avriting,  that  it  cannot  by  its  agents  make  an  oral  contract  or  an 
oral  waiver,  not  forbidden  by  the  statute  of  frauds;  and  whether 
the  agent  had  power  to  make  such  contract  or  to  w^aive  the  condi- 
tion, notwithstanding  the  provision  in  the  policy  requiring  a 
writing,  is  a  question  of  fact.^  So  a  general  agent  of  the  company 
can  modify  the  insurance  contract  or  waive  a  condition  of  a  written 
policy  by  parol.*    Subsequent  parol  waivers  by  a  general  agent  are 

^Citing  Fidelity  &  Casualty  Co.  v.  tinguisMng  Walsh  v.  Hartford  Fire 

Fresno  Flume  &' Irrisration  Co.  161  Ins.   Co.   7.3  N.  Y.   5;  Van  Allen  v. 

Cal.  466,  37  L.R.A.(N.S.)    322,  119  Farmers'  Joint  Stock  Ins.  Co.  64  N. 

Pae.    643;    Raulet    v.    Northwestern  Y.    469;    Marvin    v.    Universal    Life 

National  Ins.  Co.  157  Cal.  213,  107  Ins.  Co.  85  N.  Y.  278,  39  Am.  Rep. 

Pac.    292;    Iverson    v.    Metropolitan  65/.     See   §§   439-440a,   540   herein. 

Life  Ins.  Co.  151  Cal.  746,  13  L.R.A.  ^  Farnum   v.   Phopnix   Ins.    Co.   83 

(N.S.)  866,  91  Pac.  609;  Mackintosh  Cal.   246,  17  Am.   St.   Rep.   233,   23 

V.  Agricultural  Fire  Ins.  Co.  150  Cal.  Pac.  869. 

440,  119  Am.  St.  Rep.  234,  89  Pac.  *  German  Ins.  Co.  v.  Gray,  43  Kan. 

102.  497,  8  L.R.A.  70,  19  Am.   St.  Rep. 

2  Steen  v.  Niagara  Fire  Ins.  Co.  89  150,  23  Pac.  637. 
N.  Y.   315,  42   Am.   Rep.   297,   dis- 
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also  held  valid  though  the  policy  requires  them  to  be,  and  they 
are  not,  in  writing.*  So  a  general  agent  may,  it  is  held,  waive  a 
condition  by  parol,  even  though  the  policy  requires  that  a  waiver 
can  only  be  made  by  a  writing  signed  by  the  secretary,  especially 
where  the  element  of  ratification  exists;^  a  local  agent  may  also 
orally  waive  proofs  of  loss,  notwithstanding  such  conditions  as  to 
indorsement  thereof  on  the  policyJ  Such  local  agent,  clothed  with* 
general  power  to  solicit  and  consummate  contracts  of  insurance, 
stands  in  the  stead  of  the  company,  and  represents  its  whole  power 
to  give  validity  to  the  contracts  which  he  is  authorized  to  execute 
and  deliver,  and  to  waive  conditions  precedent  to  liability  by  oral 
agreement,  including  the  condition  as  to  the  mode  of  waiver  of 
such  conditions  precedent,  by  indorsement  in  writing  on  the  policy, 
so  far  as  to  estop  the  company  from  questioning  its  original 
liability,  on  the  ground  that  the  waiver  made  at  the  time  of  the 
delivery  of  the  policy  was  not  indorsed  upon  it.*  So  it  is  held  in 
Tennessee  that  a  written  provision  that  the  stipulations  and  condi- 
tions of  the  policy  shall  not  be  waived  except  by  a  certain  oflicer 
may  itself  be  waived  by  parol.^  The  agent  may  also  bind  the 
company  by  a  parol  agreement  extending  the  time  of  payment  of 
the  premium,  although  the  policy  requires  the  consent  of  the 
company  to  be  indorsed  thereon  in  writing.^"  And  where  tlie 
policy  required  the  company's  indorsed  consent  in  case  the  building- 
insured  became  unoccupied,  and  the  agent,  upon  being  informed 
of  the  vacancy,  said  ''all  right,"  there  was  held  to  be  a  waiver  of 
the  condition."  If  a  purchaser  of  insured  property  is  by  the  oral 
agreement  of  a  general  agent  of  the  insurer  to  indorse  on  the  policy 
the  consent  to  the  transfer  to  such  purchaser,  and  he  is  thereby 
prevented  from  effecting  other  insurance  thereon,  the  insurer  is 
precluded  from  claiming  a  forfeiture  of  the  policy  on  the  ground 
of  the  absence  of  such  indorsement,  and  also  from  insisting  that 
there  was  no  consideration  for  the  agreement  to  make  the  indorse- 
ment.^^ Again  where  the  agent  was  informed  of  additional  insur- 
ance, and  said  he  would  write  to  the  company  for  it,  which  he  did. 
and  told  the  assured  it  was  all  right,  but  failed  to  indorse  the 

5  Mackintosh  v.   Asrricultural   Fire  ^  Dale  v.   Continental   Ins.   Co.   9.") 

Ins.   Co.  150   Cal.  440,  119  Am.   St.  Tenn.  38,  31  S.  W.  266. 

Rep.  234,  89  Pac.  102.  "  Youn?  v.  Hartford  Fire  Ins.  Co. 

«  Poclinar   v.   Plwnix   Ins.    Co.   65  45  Iowa,  377,  24  Am.  Rep.  784.     See 

N.  Y.  195.  s.  c.  6  Lans.  (N.  Y.)  411.  §§  550-555  herein. 

7  Van  Allen  v.  Farmers'  Joint  "  Palmer  v.  St.  Paul  Fire  &  ^Ma- 
Stock  Tns.  Co.  64  N.  Y.  469.  See  rine  Ins.  Co.  44  Wis.  201.  See  §§ 
§§  437,  575  et  seq.  herein.  563,  564  herein. 

8  Farnum  v.  Phoenix  Ins.  Co.  83  ^^  i\ranclu\>^ter  v.  GuardiaJi  Assur. 
Cal.  246,  17  Am.  St.  Rep.  233,  23  Co.  151  N.  Y.  88,  56  Am.  St.  Rep. 
Pac.  869.  600,  45  N.  E.  381. 
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required  consent  upon  the  policy,  the  company  was  held  bound 
by  the  agent's  representations.^^  An  insurance  company,  or  its 
general  agent,  may  waive  by  parol  a  condition  in  the  policy  respect- 
ing encumbrances,  although  the  policy  provides  that  no  agent  of 
the  company,  or  other  person  than  the  president  or  secretary,  shall 
have  authority  to  waive  any  of  the  terms  or  conditions  of  the 
*  policy,  or  make  any  indorsement  thereon,  and  that  all  the  agree- 
ments by  the  officers  named  must  be  signed  by  either  of  them.^* 
A  general  agent  may  also  after  a  loss,  bind  the  company  by  parol 
waiver  of  proofs  of  loss,  notwithstanding  the  policy  provides  that 
a  waiver  shall  be  void  unless  in  writing,  signed  by  the  agent  and 
indorsed  thereon. ^^  And  notwithstanding  a  condition  in  the  policy 
that  ''it  is  understood  and  agreed  that  the  agents  of  this  company 
have  no  authority  in  any  manner,  or  by  any  act  or  omission  what- 
ever, either  before  or  after  making  this  contract,  to  waive,  alter, 
modify,  strike  from  this  policy  or  otherwise  to  change  any  of  its 
conditions  or  restrictions,  except  by  distinct,  specific  agreement, 
clearly  expressed  and  indorsed  hereupon,  and  signed  by  the  agent 
making  it."  a  parol  waiver  by  agent,  of  defects  in  proof  of  loss, 
is  effectual.^® 

Again,  in  a  Washington  case,  where  the  policy  contained  the 
usual  provision  against  waiver  by  agents  except  by  writing  or  in- 
dorsement upon  the  policy,  and  the  policy  wa.*  delivered  to  the  as- 
surer's agent  for  indorsement  of  consent  to  the  removal,  under  a- 
promise  to  make  the  requested  indorsement,  and  while  the  policy 
was  in  the  agent's  hands,  and  before  indorsement  made,  the  goods 
were  destroyed  by  fire,  the  insurer  was  held  estopped  from  setting 
up  the  neglect  of  its  own  agent  in  order  to  relieve  itself  of  liability." 
The  court,  per  Stiles,  J.,  did  not  consider  the  case  one  of  technical 
waiver,  but  of  estoppel,  and  said:  'The  onlv  material  question 
then  is,  whether  the  agent  had  power  to  make  the  required  in- 
dorsement in  writing.  He  assumed  to  have  it,  for  he  agreed  to 
do  it,  and  received  the  policy  for  that  purpose,  thus  lulling  the 
respondent  into  a  feeling  of  security,  and  in  all  probability  pre- 
venting him  from  procuring  insurance  elsewhere.  And  while 
there  is  no  evidence  on  the  subject  disconnected  from  the  policy 
itself,  we  think  that,  as  a  fact,  he  did  have  the  authority.  The 
appellant  was   a   foreign    corporation,    whose    agent   was    at   Ta- 

"  Minnock  v.  Eureka  Fire  &  Ma-  Kan.  178,  33  Am.  St.  Rep.  360,  30 

rine   Co.   90   Mich.   236,   242,   51   N.  Pac.  120,  12  Rail.  &  Corp.  L.  J.  105, 

W.  367.     See  §§  556-558  herein.  21  Ins.  L.  J.  682. 

1*  German    Ins.    Co.    v.    Grav,    43        ^6  ph^pnix  Ins.  Co.  v.  Bowdre,  67 

Kan.   497,  19   Am.   St.   Rep.   150,  8  Miss.   620,   19   Am.   St.   Rep.   326,   7 

L.R.A.  70n,  23  Pae.  637.  So.  596. 

15  Phoenix  Ins.   Co.  v.  Hunger,  49        "  Hensehel  v,  Oregon  Fire  &  Ma- 
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coma.  This  policy  was,  and  presumably  all  policies  issued  by 
liim  were,  in  printed  form,  with  tlie  signatures  of  the  president 
and  secretary  stamped,  and  only  requiring  the  written  signa- 
ture of  the  agent  to  make  it  complete.  He  was  a  local  general 
agent,  who,  in  the  absence  of  some  restriction  in  the  policy  brought 
home  to  the  respondent,  was  as  to  him,  the  appellant  itself.  j\lary- 
land  Five  Insurance  Company  v.  Gusdorf  ^^  is  a  case  on  all  fours 
with  this  one,  in  pleadings,  conditions  of  policy,  and  facts,  except 
where  the  facts  tended  to  show  a  waiver  only.  The  court,  speaking 
of  the  position  of  the  plaintiff  after  receiving  the  assurance  of  the 
company  that  he  could  remove  his  goods  without  the  indorsement, 
and  acting  upon  it,  said :  'By  so  acting  he  did  that  which  prejudiced 
his  interest  under  the  policy.  He  thereby  gave  the  companj'  the 
advantage  of  retaining  the  premium  without  further  continuance 
of  the  risk,  and  also  the  advantage  of  setting  up  this  defense  against 
their  liability  after  the  loss  had  occurred.  Would  not  the  suc- 
cess of  this  defense  operate  as  a  fraud  upon  the  assured?  We 
think  it  cleai'  the  company  ought  to  be,  and  are,  estopped  from 
making  it.  Whilst  the  law  affords  ample  protection  to  these 
conjpanies,  as  well  as  to  individuals,  against  frauds,  misrepre- 
sentations, and  breaches  of  warranty,  it  will  not,  and  ought  not, 
to  help  them  to  perpetrate  frauds  upon  those  with  whom  they 
make  contracts,  in  which  good  faith  on  both  sidas,  as  well  in 
their  continuance  as  origin,  has  always  been  regarded  as  a  ruling 
consideration?'  So  in  this  case  the  appellant,  having  received 
the  premium  for  a  year's  insurance,  now,  without  any  offer  to 
return  any  portion  of  the  unearned  premium,  sets  up  what  Ave 
deem  an  unconscionable  defense,  when  it  claims  that,  after  actually 
insuring  the  respondent  less  than  thirty  days,  the  neglect  of  its 
own  agent  to  do  what  he  ought  to  have  done  should  relieve  it  of 
all  liability." 

§  442.  Same  subject:  cases  contra. —  Notwithstanding  the  pre- 
ceding ca.ses,  it  is  held  in  a  case  in  the  United  States  circuit  court 
of  appeals  that,  although  an  inspector  of  a  steam-boiler  inspection 
and  insurance  company  acts  as  its  agent  in  procuring  an  insur- 
ance on  steam-boilers,  nevertheless  he  has  no  authority  to  modify 
by  oral  agreement  a  policy  issued  by  the  company,  where  the 
company  has  no  knowledge  of  said  agreement  and  has  never  rati- 
fied the  same."     The  court,  per  Sanborn,  C.J.,  said  in  this  case: 

rine  Ins.  Co.  4  Wash.  476,  30  Pae.        ^^  Laclede  Fire  Brick  Mf?.  Co.  v. 

735,   31   Pac.   332,   765    (two   judges  Hartford  Steam  Boiler  Insi)ection  & 

dissenting,  a  rehearing  was  denied).  Ins.  Co.  60  Fed.  351,  0  U.  S.  C.  C. 

18  43    Md.    506.     The   company    in  A.    1,   Caldwell,    Circuit   Judge,   dis- 

this  case  was   held   estopped   by  the  senting.     See  §  540  herein, 
acts  and  declarations  of  its  president. 
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"It  is  true  that  a  written  contract  may  be  modified  by  a  subse- 
quent oral  agreement,  and  that  a  contract  of  insurance  may  be 
made  by  parol.      But  it  is   nevertheless  tme     .     .     .     that   the 
customary  method  of  modifying  policies  of  insurance  and  of  mak- 
ing contracts  of  insurance  for  long  terms  is  by  written  agreements 
....     and  that  the  method  pursued  by  the  defendant  when 
this  policy  was  issued  was  to  issue  a  written  policy  upon  a  written 
application.     The  fact  that  this  talk  was  twenty-six  days  before 
the  explosion  and  that  no  steps  had  been  taken  by  either  party 
meanwhile  to  put  any  contract  of  modification  or  of  insurance  in 
writing,  and  no  demand  had  been  made  by  the  plaintiff  for  any 
such   evidence   of  its   contract,   strongly   indicates   that   no   such 
contract  was  ever  made.     In  Head  &  Amory  v.  Providence  Ins. 
Company  ^  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
supreme  court,  said :    'A  contract  varying  a  policy  is  as  much  an  in- 
strument as  the  policy  itself,  and  therefore  can  only  be  executed  in 
the  manner  prescribed  by  law.     The  force  of  the  policy  might,  in- 
deed, have  been  terminated  by  actually  canceling  it;  but  a  contract 
to  cancel  is  as  solemn  an  act  as  a  contract  to  make  it,  and,  to  become 
the  act  of  the  company,  must  be  executed  according  to  the  forms  in 
which  by  law  they  are  enabled  to  act.'     .     .     .     There  is  another 
reason  why  the  judgment  below  should  be  affirmed,  and  that  is 
that  there  is  no  sufficient  evidence  in  this  record  that  the  inspector 
had  authority  from  the  defendant  to  modify  the  policy  or  make 
a  supplemental  contract  of  insurance  in  its  behalf."     And  the 
case  turned  upon  the  facts  that  there  was  no  sufficient  evidence 
of  a  modification  or  of  authority  of  the  agent  to  modify.     So  in 
Hill  v.  Commercial  Insurance  Company  ^  it  is  held  that  an  agent 
having  power  to  grant  written  and  printed  permits  has  no  author- 
ity to  bind  the  company  by  an  oral  agreement  to  grant  such  permit. 
So  it  is  also  held  that  a  local  agent,  with  authority  to  receive  pre- 
miums and  issue  policies,  cannot  bind  the  company  by  an  oral 
waiver  of  conditions  where  the  policy  requires  the  company's  writ- 
ten or  printed  consent  to  a  waiver.     In  this  case  the  agent  was 
chairman  of  the  board  of  selectmen  of  a  town,  and  in  such  capac- 
ity  issued   a  license  for  the  sale   of  intoxicating  liquors  to  the 
assured,  assuring  him  that  it  would  not  affect  his  insurance.^     It 
is  also  decided  that  insured  is  bound  to  take  notice  of  the  limited 
scope  of  a  local  agent's  authority  where  he  is  authorized  to  issue 
policies  and  receive  premiums  and  that  this  does  not  include  the 
power  to  orally  waive  a  condition  which  could  only  be  made  with 

209  Cranch  (6  U.  S.)  150,  2  L.  ed.       '2  Kvte  v.  Commerrial  Fnion  Assur. 
229.  Co.  149  Mass.  116,  3  L.R.A.  508,  10 

1 164  Mass.  406,  41  N.  E.  657.  V.  E.  518. 
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the  company's  written  or  printed  consent,  as  in  case  of  the  vacancy 
clause.'  In  another  case  it  is  determined  that  in  the  face  of  such 
restriction  and  provision  as  to  the  manner  of  waiver  the  general 
agent  or  adjuster  cannot  orally  waive  a  condition  as  to  the  time 
within  whicli  proofs  of  loss  shall  be  furnished.*  So  in  New  York 
it  is  held  that  tlie  agent's  statement  that  it  would  be  all  right  if 
the  house  was  vacant  did  not  operate  as  a  waiver  where  the  policy 
required  the  company's  indorsed  consent  on  the  policy,  although 
in  this  case  the  evidence  as  to  the  agent's  authority  was  very 
meager,  and  the  case  turned  upon  the  insufficiency  of  the  evidence 
upon  this  point.^  It  is  also  held,  where  the  policy  provides  that 
the  waiver  must  be  made  at  the  head  office  and  signed  by  an 
officer  of  the  company,  that  an  oral  extension  of  the  time  of  pay- 
ment of  the  premium  given  by  the  general  agent  at  another  place 
is  void.^  Again,  a  provision  in  a  standard  insurance  policy,  the 
form  of  which  is  prescribed  by  statute,  that  no  agent  shall  have 
power  to  waive  any  condition  unless  the  waiver  is  indorsed  on 
or  added  to  the  policy,  cannot  be  waived  by  parol. 'and  an  attempted 
consent  to  additional  insurance  which  is  not  so  indorsed  as  required 
by  the  policy  is  without  effect.'  So  a  provision  that  no  officer, 
agent,  or  representative  of  the  company  shall  be  held  to  have 
waived  any  of  its  terms  or  conditions,  unless  such  waiver  be  indorsed 
thereon  in  writing,  is  valid,  and  prevents  an  oral  waiver  by  a  local 
agent  of  forfeiture  for  breach  of  a  condition  of  the  policy.^ 

§  442a.  Waiver:  officers  or  agents  of  subordinate  lodges. — It  is 
decided  that  a  local  agent  has  no  power  to  waive  the  provisions 
of  the  by-laws  of  a  mutual  benefit  society  which  provide  that: 
"No  officer  of  this  society,  either  of  the  Supreme  or  any  subordi- 
nate lodge,  shall  have  any  power  or  authority,  nor  shall  such 
officer  be  permitted  to  w^aive  any  of  the  provisions  of  the  by-laws 
of  this  society  which  relate  to  the  contract  between  the  member 
and  the  society,  whether  the  same  be  now  in  force  or  hereafter 

3  Harris   v.    North    American    Ins.  148  N.  C.  169,  21  L.R.A.(N.S.)  578, 

Co.  190   Mass.   361,  4  L.R.A.(N.S.)  61  S.  E.  672.     See  §  433a  lierein. 
1137,   77   N.   E.   493,  35    Ins.   L.    J.        *  Carev   v.   German-American    Ins. 

444.  Co.  84   Wis.  80,  20  L.R.A.   267,  36 

*  Smith   V.   Niagara  Fire   Ins.   Co.  Am.  St.  Rep.  907,  54  N.  W.  18.     See 

60  Vt.  682,  6  Am.  Rep.  144,  1  L.R.A.  §  433a  herein. 
216,  15  Atl.  353.  On  waiver  of  stipulation  in  policy 

5  jNIesselback  v.  Norman,  122  N.  Y.  that  it  shall  not  become  binding  un- 
578,  26  N.  E.  34.  As  to  standard  less  delivered  to  assured  while  in 
policy  provision,  see  §  433a  herein.  good  health,  see  notes  in   17  L.R.A, 

6  Marvin  V.  Universal  Life  Ins.  Co.  (N.S.)  1149;  43  L.R.A.(N.S.)  727; 
85  N.  Y.  278,  39  Am.  Rep.  657.  and  L.R.A.1916F,  1/1. 

'Black  V.  Atlanta  Home  Ins.   Co. 
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enacted,"  and  ve-ts  in  the  order  itself  or  a  board  of  directors  exclu- 
sive power  and  authority  of  changing,  modifying,  or  amending 
its  by-laws.  And  if  by  the  terms  of  a  beneticiary  certificate  the 
by-laws  of  the  brotherhood  are  ex|)re?sly  made  a  part  of  the  con- 
tract between  the  brotherhood  and  the  member  to  whom  the  certifi- 
cate is  issued,  such  member  is  charged  with  knowledge  of  the 
provisions  of  such  by-laws  and  is  bound  by  the  terms  thereof;' 
and  it  is  also  held  that  acceptance  by  a  local  lodge  of  dues  and 
assessments  from  a  member,  with  full  knowledge  that  he  is  engaged 
in  the  liquor  business,  does  not  estop  the  order  from  contesting 
the  right  to  benefits  on  that  ground,  where,  by  the  by-laws,  no 
person  engaged  in  that  business  is  eligible  to  membership;  and 
engaging  in  such  business  ipso  facto  forfeits  the  rights  of  a  member 
regardless  of  payment  of  dues  or  assessments,  since  the^  member 
is  charged  with  notice  that  the  local  lodge  is  exceeding  its  author- 
ity.^°  But  a  subordinate  camp  of  a  fraternal  benefit  society,  which 
has  supervision  and  right  of  expulsion  of  members,  which  collects 
dues  and  premiums  for  nearly  five  years  succeeding  the  confinement 
in  childbirth  of  a  member  avIio,  in  good  faith,  warranted  in  her 
application  that  she  was  not  then  pregnant,  when  in  fact  she  was, 
during  Avhich  time  she  was  in  good  health,  waives  the  right  of  the 
society  to  insist  on  a  breach  of  the  contract  for  the  falsity  of  the 
answer.^^  So  a  subordinate  council  which  is  not  expressly  pro- 
hibited from  so  doing  may  waive  a  violation  of  certain  require- 
ments of  its  members.^2  n  [^  declared  by  the  court,  per  Carter,  J., 
and  so  held  in  Illinois,  that:  "Kestrictions  upon  the  power  of 
an  agent  of  an  insurance  company  to  waive  any  of  the  conditions 
of  the  contract  or  upon  the  manner  of  such  waiver  are  themselves, 
conditions  of  the  contract,  which  may  be  waived  the  same  as  any 

®  Modem  Brotherhood  of  America  America,    18    Idaho,    85,    29    L.R.A. 

V.   Beshara,  42   Okla.   684,   142   Pac.  (N.S.)  433,  108  Pac.  1048. 

1014.     See     Royal     Highlanders     v.  On   power   of   agents   to   bind   m- 

Scovill,  66  Neb.' 213,  4  L.R.A.(N.S.)  surer  by  oral  waiver  or  estoppel  in 

421,    92   N.   W.    206.     But    compare  pais  as  to  forfeitures  occurring  after 

Modern    Woodmen    of    America    v.  issuance   of   policy   and   before  loss, 

Breckenridge,  75  Kan.  373,  10  L.R.A.  under  policies  of  insurance  requiring 

(N.S.)  136   (annotated  on  waiver  by  consent   or  waiver  to   be   in  writing 

subordinate  lodge  of  right  of  bene-  see   note   in    10   L.R.A.(N.S.)    1064. 

fit    association    to    insist    upon    for-  On  effect  of  nonwaiver  agreement  on 

feiture   of   benefit  because   of   viola-  conditions    existing    at    inception    of 

tion  of  laws  of  order)  89  Pac.  661.  insurance    policy,    see    note    in    13 

"National    Council    Junior   Order  L.R.A.(N.S.)   826. 

United  American  Mechanic,  153  Ky.  ^^  Galvin    v.    Knights    of    Father 

636,  45L.R.A.(N.S.)  1148,156  S.  W.  Matthew,  169  Mo.  App.  496,  155  S. 

132.  W.  45. 

1^  Rasicot   V.   Royal   Neighbors   of 
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other  condition  of  the  policy. ^^  It  lias  been  held  by  this  court 
that  the  doctrine  of  waiver  applies  not  only  to  insurance  compa- 
nies having  a  capital  stock,  insuring  for  pecuniary  profit,  but 
also  to  mutual  benefit  associations.^*  The  nature  and  objects,  as 
well  as  the  organization  and  government  of  such  associations,  ren- 
•der  the  application  of  general  rules  of  law  in  most  cases  the  same 
in  mutual  benefit  associations  not  organized  for  pecuniary  profit 
as  in  insurance  societies  organized  for  pecuniary  profit."  ^* 

§  443.  Where  agent  promises  to  make  proper  indorsement  on 
policy,  but  fails  to  do  so.— In  a  case  in  Utah  on  this  point  the  court 
says:  ''Counsel  for  appellant  contend  that  the  plaintiff  cannot 
recover  because  he  had  other  insurance  on  the  property,  and  failed 
to  have  the  consent  of  the  defendant  company  thereto  indorsed 
on  the  policy  in  question,  which  failure  was  a  violation  of  that 
clause  in  the  policy  which  provides  that  'the  entire  policy,  unless 
otherwise  provided  by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  if  the  insured  now  has  or  shall  hereafter  make  and 
procure  any  other  contract  of  insurance,  whether  valid  or  not,  on 
property  covered,  in  whole  or  in  part,  by  this  policy.'  If  this 
•clause  be  literally  construed,  and  the  agent  cannot  waive  a  com- 
pliance therewith  by  his  acts  or  neglect,  and  bind  the  principal  as 
is  insisted,  then  indeed  the  insured  is  without  a  remedy.  The 
agent  was  authorized  to  issue  policies  to  parties  seeking  insurance 
to  fix  rates  and  premiums,  and  to  countersign,  renew,  and  sign 
the  transfer  policies  in  Ogden  and  vicinity.  Where  such  powers 
are  conferred  upon  an  agent  of  an  insurance  company,  he  becomes 
the  general  agent  of  such  company  within  his  district,  and  his 
acts  performed  within  the  scope  of  his  agency  will  be  binding 
upon  his  principal,  and  his  knowledge  and  consent  will  be  that 
of  his  principal.  The  company  is  bound,  not  only  by  his  acts, 
but  also  by  whatever  may  be  said  or  done  by  him  regarding  the 
contract  or  risk.  Through  him  the  company  has  knowledge  of 
every  fact  in  relation  to  the  insurance  or  contract,  and  when  he 
issues  additional  insurance  on  the  same  property,  he  becomes  the 

"  Citing  Phoptiix  Tns.  Co.  v.  Grove,  111.  194,  42  N.  E.  398,  44  N.  E.  286; 

215  111.  299,  25  L.R.A.(N.S.)    1,  74  Metropolitan      Accident      Assoc,      v. 

N.  E.  141;  Bennett  v.  Union  Central  Windover,  137  111.  417,  27  N.  E.  538- 
Life  Ins.  Co.  203  111.  439,  (57  N.  E.        i^  Drungold  v.  Roval  Neitrhbors  of 

971;    Orient   Ins.    Co.    v.   McKnight,  America,  2G1  111.  (id,  103  N.  E.  5S4, 

197  111.  190,  64  N.  E.  339.  43  Ins.  L.  J.  176.     Citing  on  this  last 

^^  Citing    Illinois    Life    Assoc,    v.  point  3  Am.  &  En<;.   Encv.  of  Law 

Wells,  200  111.  445,  65  N.  E.  1072;  (2d    ed.)    1044;    Niblack   on    Benefit 

Coverdale  v.  Royal  Arcanum,  193  111.  Societies  and  Accident  Ins.   (2d  ed.) 

91,  61  N.  E.  9i5;  Railway  Conduc-  sec.  3;  1  Bacon  on  Benefit  Societies 

tors'   Benefit    Assoc,   v.   Tucker,   157  and  Life  Ins.  (3d  ed.)  sec.  23. 
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agent  of  both  companies,  and  the  former  company  will  be  conclu- 
sively presumed  to  have  knowledge  of  the  additional  insurance. 
If,  then,  such  company  fail  to  avail  itself  of  its  right  under  its 
contract  to  object  to  such  additional  insurance,  and  to  declare 
the  policy  void,  so  long  as  there  is  no  apparent  danger  of  loss,  it 
will  be  estopped  from  insisting  upon  a  forfeiture  of  the  policy 
after  loss  has  occurred,  because  its  consent  to  other  insurance  was 
not  indorsed  thereon  in  writing.  These  policies  are  in  a  printed 
form,  and,  as  a  general  thing,  the  insured  knows  little  about  their 
conditions  and  restrictions,  but  the  agent  is  presumed  to  know 
them,  and  justice  aud  fair  dealing  will  not  permit  him  to  lull  the 
insured  into  a  state  of  security  by  promises,  continue  to  receive 
the  premiums,  and  then,  when  loss  occurs,  allow  the  company  to 
deny  its  liability  because  the  agreement  of  its  agent  was  not  indorsed 
as  required  by  the  insurance  contract.  In  the  case  at  bar  the 
insured  requested  the  agent  of  the  defendant  to  make  the  proper 
indorsement,  which  he  promised  to  do,  but,  after  having  issued 
the  new  policy,  for  some  cause  failed  to  fulfill  his  agreement,  and 
it  is  apparent  from  the  record  that  the  agent  issued  the  additional 
insurance  with  the  full  knowledge  of  the  existence  of  the  policy 
in  question.  Under  these  circumstances  the  clause  of  the  policy 
now  under  Consideration  cannot  avail  the  defendant.  A  verbal 
agreement  is  of  as  high  a  legal  degree  as  one  in  writing,  and 
either  one  may  be  varied  or  abrogated  b}"^  subsequent  agreement, 
parol  or  written,  and  upon  principle  there  appears  to  be  no  good 
reason  why  this  rule  should  not  apply  to  insurance  companies, 
as  well  as  private  individuals.  Therefore,  the  agreement  of  the 
agent,  by  which  he  promised  to  indorse  on  the  policy  permission 
for  further  insurance,  is  regarded  as  the  agreement  of  the  defend- 
ant company  and  is  binding  upon  it.  The  fact  that  it  had  no 
actual  knowledge  of  it  at  the  time  it  was  made,  and  did  not  actu- 
ally assent  to  it,  is  entirely  immaterial,  because  it  was  within  the 
scope  of  the  agent's  authority  to  make  it.  Nor  does  the  fact  that 
the  policy  in  question  contained  a  clause  restricting  the  agent's 
power  to  waive  any  provision  or  condition  of  tlie  policy  add  force 
or  give  effect  to  the  clause  under  consideration,  because  the  agent 
had  the  legal  capacity  to  agree  that  other  insurance  might  be  pro- 
cured on  the  property,  and  he  having  agreed  jto  do  this,  and  then 
failed  to  perform,  the  defendant  cannot  now  be  heard  to  complain 
because  the  neglect  and  failure  of  the  agent  was  the  neglect  and 
failure  of  the  company.  It  is  true  the  question  has  been  attended 
with  much  difficulty,  and  the  decisions  of  the  courts  are  by  no 
means  uniform.  Many  of  the  earlier  decisions  appear  to  hold  the 
parties  rigidly  to  the  terms  of  the  insurance  contract.    Upon  exam- 
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ination  of  the  more  recent  authorities  it  seems  clear  that  the  rule 
of  strict  construction  in  regard  to  the  terms  of  an  insurance  policy 
has  been  much  relaxed,  and  the  courts  now  held  that  where  an 
insurance  company  or  its  agent  has  been  notified  of  additional 
insurance,  or  of  changes  in  the  condition  of  the  property,  and  no 
objection  has  been  made,  the  company  will  be  estopped  from 
insisting  on  a  forfeiture,  because  permission  in  writing  was  not 
indorsed  on  the  policy.  An  agent  who  has  power  to  enter  into 
contracts  of  insurance  and  issue  policies  may  also  waive  forfeiture.^^ 
.  In  Pelkington  v.  (National  Insurance  Company,"  Mr.  Jus- 
tice Wagner  .  .  .  ,  reversing  the  lower  court,  said:  'The 
court,  by  its  ruling  in  striking  out  the  replication,  virtually  decided 
that  it  was  absolutely  necessary  to  obtain  the  written  indorsement 
of  the  company's  assent  to  the  additional  insurance  before  any 
recovery  could  be  had.  There  are  cases  which  undoubtedly  sustain 
this  position,  but  the  tendency  of  the  modern  decisions  is  to  relax 
and  modify  this  stringent  doctrine.  It  is  emphatically  averred 
that  the  agent  was  duly  notified  of  the  subsequent  and  additional 
insurance,  and  assented  to  the  same.  Notice  to  the  agent  was  notice 
to  the  principal,  and  the  company  was  bound  by  that  notice.'  "  ^* 
Again,  where  the  insured,  holding  a  policy  conditioned  that  it 
would  be  void  if  any  additional  insurance  were  taken  witliout 
the  written  consent  of  the  company  indorsed  thereon,  notifies  the 
company's  subagent  who  issued  the  policy,  of  his  intention  to  take 
out  additional  insurance,  and  such  agent  says  that  it  will  be  all 
right,  this  will  constitute  a  waiver  of  such  condition  by  the  com- 
pany. ^^  And  where  an  insurance  agent  authorized  to  issue  poli- 
cies without  referring  the  applications  to  the  company,  fails  to 
indorse  upon  a  policy  issued  by  him  a  permission  granted  by  him 

^^  2  Wood  on  Fire  Insurance,  sec.  Lancashire  Fire  Ins.  Co.  116  N.  Y. 

415.  106,  22  N.  E.  229. 

^'55  Mo.  172.  Pennst/limrna. — Farmers'      ]\rutiial 

18  West  v.   Nor^uch  Fire  Ins.   Co.  Ins.  Co.  v.  Taylor,  73  Pa.  St.  342. 

10    Utah,    442,    37    Pac.     685,    per  Texas. — New    Orleans   Ins.    Assoc. 

Bartch,  J.  v.  Griffin  &  Shook,  66  Tox.   2.?2,  18 

Citing:   Illinois. — Continental    Ins.  S.  AY.  505. 

Co.  V.  Ruckman,  127  111.  364,  11  Am.  W i/oming. —Kahn  v.  Traders'  Ins. 

St.  Rep.  121.  20  N.  E.  77.  Co.   4  Wyo.   419.   62   Am.    St.   Rep. 

Kamas. — Phoenix  Ins.  Co.  v.  Mnn-  47,  34  Pac.  1059;  2  May  on  Insur- 

ger,  49  Kan.  178,  33  Am.   St.  Rep.  ance,  sees.  369,  370. 

360,  30  Pac.  120;  Cobb  v.  Insurance  As   to    omis.sion    or   ncirli^'ence    of 

Co.  of  North  America,  11  Kan.  93,  agent  in   fillinfr  out  application,  see 

97.  §§  472,  481  herein. 

Michigan. — Westchester    Fire    Ins  ^^  Grubb.';  v.  North  Carolina  Home 

Co.  v.  Earle,  33  Mich.  143.  Ins.  Co.  108  N.  C.  472,  23  Am.   St. 

New    ^or^•.— Weed    v.    London    &  Kep.  02,  13  S.  E.  236. 
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to  mortgage  the  insured  property,  as  required  by  tlie  provisions 
of  the  policy,  sucli  failure  will  not  avoid  the  policy,  the  agent 
having  taken  an  active  part  in  procuring  the  money  for  which 
the  mortgage  was  given,  advised  in  regard  to  it,  and  assured  the 
insured  that  she  was  protected  by  the  policy,  notwithstanding  the 
provision  of  the  policy  that  no  agent,  ofhcer,  or  other  representa- 
tive of  the  company  shall  have  the  power  to  waive  any  provision 
thereof  except  in  writing.^" 

§  444.  Restrictions  in  application  on  agent's  authority. — An 
application  is  in  itself  a  mere  proposal.  It  is  not  a  contract.  It 
is  not  incumbent  upon  the  company  to  accept  it.^  When  accepted 
it  generally  becomes  a  part  of  the  contract  and  the  answers  to  the 
interrogatories  therein  are  relied  on  in  determining  whether  or 
not  the  policy  should  issue.  They  are  made  the  basis  of  the  con- 
tract and  are  warranted  to  be  true,  so  far,  certainly,  as  they  are 
material  to  the  risk.  Applications  for  fire  policies  generally  con- 
tain other  conditions  relative  to  change  in  risk,  etc.  Although 
applications  are  frequently  oral,  they  are  generally  in  printed 
form,  prepared  by  the  company,  and  intrusted  to  agents  author- 
ized to  solicit  insurance.  So  that  while  the  application  is  a  mere 
proposition  of  a  party  for  insurance,  it  is,  when  written,  an  offer 
controlled  largely,  if  not  exclusively,  so  far  as  any  proposed  stipu- 
lations therein  are  concerned,  by  the  insurer.  The  agents  to  whom 
these  blanks  are  intrusted  are  held  out  to  the  public  as  possessing, 
and  they  do  possess,  full  power  to  do  all  things  necessary  and  requi- 
site in  relation  to  the  application.  If  an  application  contains  no 
limitation  upon  the  powers  of  an  agent,  their  powers  are  coextensive 
with  the  business  intrusted  to  them.^  But  sometimes  the  applica- 
tion limits,  either  expressly  or  impliedly,  the  authority  of  such 
agent,  and  the  question  arises  concerning  the  effect  of  such  limita- 
tions. It  is  held  that  if  the  applicant  has  actual  knowledge  of  the 
provisions  of  the  application  and  of  the  limited  authority  of  the 
agent,  that  he  is  bound  thereby.^  It  is  also  held  that  if  the  form 
of  the  application  and  the  questions  contained  in  it  show  that 
the  answers  made  by  the  applicant  are  to  form  the  basis  of  the 
contract  of  insurance,  this  alone  is  sufficient  to  put  the  assured 

20  Beebe  v.  Ohio  Farmers'  Ins.  Co.        ^  Mutual   Benefit   Life   Ins.   Co.  v. 

93  JVIieh.  514,  18  L.R.A.  481,  32  Am.  Rol)inson,   19   U.    S.   App.    274,   per 

St.  Rep.  519,  53  N.  W.  818.  Caldwell,   J.,   58   Fed.   723,   7   U.   S. 

1  Covenant   ]\Tutual   Benefit   Assoc.  C.  C.  A.  444. 
V.  Conway,  10  Bradw.  (111.)  348.  ^  See    Bartholomew    v.    Merchants' 

As  to  completion  of  contract:  pro-  Ins.  Co.  25  Iowa,  507,  96  Am.  Dec. 

posal   and  acceptance,  see  §§  53  et  (i5. 
seq.  herein. 
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upon  notice  of  the  extent  of  the  agent's  authority.*  And  in  Ryan 
V.  World  iNIutual  Life  Insurance  Company,^  the  court  declares  that 
the  failure  to  read  the  applicatijaci  is  of  itself  inexcusable  negli- 
gence. This  case  was  one  of  life  insurance,  and  it  was  claimed 
that  the  agent  had  erroneously  Avritten  the  answers  in  the  appli- 
cation. Tlie  court,  however,  refused  to  apply  the  doctrine  of  estop- 
pel, and  said:  "Had  the  truth  been  stated,  no  policy  would  have 
issued,  and  as  she  would  have  had  no  better  success  probably  with 
other  companies,  we  cannot  see  that  she  has  been  misled  to  her 
prejudice."  ^  Other  cases,  however,  have  held  directly  to  the  con- 
trary, and  set  forth  the  doctrine  that  even  if  an  application  con- 
taining such  limitations  be  shown  to  the  applicant,  he  is  not  con- 
cluded thereby.'  And  in  a  Kansas  ca.se®  it  is  decided  that  the 
company  cannot  take  advantage  of  false  answers  written  in  the 
application  by  the  agent,  which  application  the  owner  signs  with- 
out knowledge  of  its  contents,  notwithstanding  the  application  has 
a  contrary  stipulation.  And  where  the  application  prohibits  the 
agent  from  taking  certain  risks,  this  does  not  operate  as  notice 
of  a  limitation  of  the  authority  of  an  agent,  who  has  full  power 
to  accept  risks  and  issue  policies,  but  applies  only  to  soliciting 
agents.^  Even  if  the  assured  be  held  to  have  notice  of  such  pro- 
hibitory' terms  in  the  application,  he  may  avail  himself,  as  against 
the  company,  of  the  doctrine  of  estoppel  in  many  cases  where  the 
agent  has  exceeded  such  pretended  limitations  of  his  authority.^" 
There  would  seem  to  be  no  valid  reason,  however,  why  a  less  liberal 
rule  should  govern  in  case  of  limitations  in  the  application  on 
the  agent's  powers  than  obtains  as  to  similar  inhibitions  in  the 

*Galbraith    v.    Arlington    Mutual  Kan.   396,   7  Am.   St.   Rep.   557,  18 

Life  Ins.  Co.  12  Bush  (Ky.)  29.  Pac  291. 

*  41  Conn.  168,  19  Am.  Rep.  490.  ^  Howard  Ins.  Co.  v.  Owen,  94  Kv. 
6  See  New  York  Life  Ins.  Co.  v.  197,  21  S.  W.  1037,  13  Ky.  L.  Rep. 

Fletcher,  117  U.  S.  519,  529,  29  L.  ed.  237.     It  may  be  stated  that  the  re- 

934,  6   Sup.   Ct.  837,  per  Field,   J.;  P^^*  ^^  ^he  Kentucky  Law  Reporter 

Globe  Ins.  Co.  v.  Wolf,  95  U.  S.  326,  P^'esents  the  case  as  stated  in  the  test, 

329,   24  L.   ed.   387.     The  first   case  ^'^i^^^   "^   the  regular  report   it   does 

distinguishes  Union  Mutual  Ins.  Co.  "^^  ^^'f'^^  ^^''^^  '^  '^VH  ^'^P^'"^' 

V.   Wilkinson,  13   Wall.    (80   U.   S.)  ^^7   'V\'f     ^^^/t^^f  ^  the  limitation, 

oon   on  T      J   c-iT        j   *         •         t -j?  but  a  letter  or  instructions. 
222,  20  L.  ed.  617,  and  American  Life       io  o„„     n     f       f  i     t  n 

r        n  Tvr  1  01   txt-  n     /oo  tt         ^    oee     Continental     Ins.     Co.     v. 

l"f-.^o    00^      T^no    ^^^"   ^^^  ^-  Chamberlain,  132  U.  S.  304,  33  L.  ed. 

^•L     'o  T        ^-  ^  341,  10  Sup.  Ct.  87;  Beebe  v.  Ohio 

'See   State   Ins.    Co.   v.   Gray,  44  Farmers'  Ins.  Co.  93  Mich.  514.  32 

Kan.    7;n,    2o    Pac.    197;    Tubbs    v.  Am.  St!  Rep.  519,  18  L.R.A.  481,  53 

Dwelling-House    Ins.    Co.    84    Mich.  N.  W.  818;   Robison  v.  Ohio  Farm- 

646,  48  N.  W.  296.  ers'  Ins.  Co.  93  Mich.  533,  53  N.  W. 

*  Continental  Ins.  Co.  v.  Pearce,  39  821. 
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policy,"  and  we  have  stated  elsewhere  that  in  the  latter  case  an 
agent  whose  powers  are  broad  enough  may  by  acts  within  the 
limits  of  his  express  or  implied  authority,  bind  the  company 
by  a  waiver  of  the  conditions  of  the  policy,  notwithstanding  the 
policy  provides  contra. 

§  445.  Agency:  custom,  etc.:  course  of  business:  similar  acts. — 
It  is  well" settled  that  an  agency  may  arise  from  custom,  usage, 
a  course  of  dealing,  or  from  similar, acts,  and  the  principal  will 
be  bound  where  he  has  sanctioned  a  course  of  dealing  by  the  agent, 
even  though  the  latter  had  primarily  no  authority  to  do  the  act 
in  question. ^2  g^  the  company  may  be  bound  by  the  acts  and 
knowledge  of  an  agent  in  taking  a  risk,  although  he  is  not  a  regu- 
lar agent  of  the  company,  where  he  had  previously  taken  insur- 
ance for  the  latter  and  had  been  paid  his  commissions  therefor,^^ 
and  where  the  company  for  a  long  time  encourages  an  agent  to 
exercise  powers  outside  his  written  authority,  and  so  induces  the 
public  to  rely  on  his  enlarged  agency,  it  cannot  after  a  loss  fall  back 
on  the  agent's  written  authority  to  avoid  acts  done  by  its  encourage- 
ment in  the  general  scope  of  the  business.^* 

§  446.  Agency:  custom:  signing  for  principal. — An  agency  may 
be  inferred  from  other  acts  of  the  company  recognizing  the  agent  s 
authority  as  in  case  of  payment  of  losses  without  objection,  on 
other  policies  issued  by  the  agent,^*  when  such  evidence  is  coupled 
with  proof  of  the  agent's  signature. ^^  So  evidence  of  prior  similar 
acts  in  signing  policies  are  admissible  to  show  a  subagent's  author- 
ity to  sign  a  policy.^'  Where  an  agent  of  the  underwriters  ha.s 
been  constantly  accustomed  to  subscribe  policies  for  them,  and 
has  subscribed  severarl  policies  for  the  assured  with  the  under- 
xvriter's  knowledge,  these  acts  and  the  implied  ratification  warrant 
the  agent's  exercise  of  such  assumed  authority  to  subscribe.^^ 

§  447.  Agency:  custom,  etc.:  waiver  of  conditions. — An  agent 
may  also  waive  conditions  and  stipulations  in  the  policy  when 
authorized  by  a  course  of  business,   notwithstanding  the  policy 

^^  See    Tubbs    v.    Dwellins-House  ^^  Haughton  v.  Ewbank,  4  Camp. 

Ins.  Co.  84  Mieh.  646,  48  N.  W.  296.  88,  per  Lord  Ellenborough. 

12  Fayles   v.   National   Ins.   Co.   40  ^^  Hanoliton   v.   Ewbank,  4  Camp. 

Mo.   380.      See  Mound   City   Mutual  88 ;  Brockelbank  v.  Sugrue,  5  Car.  & 

Life  Ins.  Co.  v.  Huth,  49  Ala.  d29.  P.  21. 

As  to  insurance  brokers  and  course  i'  Grady  v.  Central  Ins.  Co.  60  Mo 

of  business  between  them  and  under-  116. 

writers  in  England,  see  Earl  of  Hals-  ^^  Neal  v,   Irving,  1  Esp.   61,   per 

bury's  Laws  of  Eng.  pp.  344  et  seq.  Lord    Kenvon;    contra,    Courteen    v. 

"Keith  v.   Globe  Ins.   Co.  52  111.  Touse,  1   Camp.   43,  note,  per  Lord 

518,  4  Am.  Rep.  634.  Ellenborough.     We  believe,  however, 

1*  Farmers'  Mutual  Ins.  Co.  v.  Tay-  that  the  text  best  expresses  the  law. 
lor,  73  Pa.  St.  342,  343. 
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provides  to  the  contrary.^'  So  an  agent  waives  the  richt  to  enforce 
a  forfeiture  for  nonpayment  of  premium?  where  he  has  on  prior 
occasions  waived  such  forfeitures  for  the  same  party,^°  and  where 
the  conduct,  dechn-ations,  and  course  of  deahng  of  the  company 
and  its  agent  warrant  the  behef  that  the  agent  has  authority  to 
waive  forfeitures  and  receive  overdue  premiums,  recovery  cannot 
be  defeated  by  a  stipuhition  on  the  back  of  the  policy  to  the  con- 
trary.^ So  wliere  the  general  agent  was  in  the  habit  of  crediting 
the  insured  with  the  premium  and  calling  for  it  when  he  wanted 
it,  and  the  insured  was  induced,  after  the  agent  died,  to  take  a 
paid-up  policy  under  the  belief  that  the  original  policy  had 
lapsed,  a  recover^'  may  be  had  on  the  original  policy ;  ^  and  a 
tender  to  the  local  agent  of  an  annual  premium,  when  due,  will 
prevent  a  forfeiture  of  the  policy  where  the  insured  has  been  in 
the  habit  of  paying  such  premium  to  the  local  agent,  although 
the  policy  provides  for  payment  at  the  company's  principal  ofhce, 
and  even  though  the  company  had  failed  to  place  the  receipt  for 
the  premium  in  such  agent's  hands.^  So  the  company  may  be 
bound  by  a  custom  of  the  agent  to  give  credit  for  the  premium, 
although  the  renewal  receipt  is  retained  in  the  agent's  ofhce  at 
the  request  of  the  insured.*  And  a  mutual  benefit  a.ssociation  may 
be  bound  by  the  acts  and  declarations  of  its  agent  by  which  a 
member  is  induced  to  believe  that  the  time  for  payment  of  assess- 
ments would  be  extended  as  in  former  cases,  even  though  the  secre- 

^^  Knickerbocker  Life   Ins.   Co.   v.  496;  Conwav  v.  Pbcenix  Mutual  Life 

Norton,  96  U.  S.  234,  24  L.  ed.  689.  Ins.  Co.  140^  N.  Y.  79,  5.")  St.  R.  571, 

2°  Alexander    v.     Continental    Ins.  35     N.     E.    420.     See    Hastings    v. 

Co.  67  Wis.  422,  58  Am.  Rep.  869,  Brooklyn  Life  Ins.  Co.  138  N.  Y.  473, 

873,  30  N.  W.  727.  53  St.  R.  63,  34  N.  E.  289;  De  Frece 

As  to  effect  of  general  custom  of  v.  National  Life  Ins.  Co.  136  N.  Y. 

agents  or  brokers  to  credit  premium,  144,  48   St.   R.  909,   32  N.   E.  556; 

see  §  84  herein.  Kenyon  v.  Knights  Templar  &  Ma- 

As   to    custom   to    accept    overdue  sonic  Mutual  Aid  Assoc.  122  N.  Y. 

payments  of  premiums,  see  §§  1360,  247,  25  N.  E.  290 ;  Wyman  v.  Phrenix 

1363,  1368  herein.                     ■  ]\Iutual  Life  Ins.  Co.'  119  N.  Y.  274, 

As  to  custom :  waiver  and  estoppel :  45  Hun  (N.  Y.)  184,  29  St.  R.  567, 
premiums,  see  §§  872,  1356,  1374  23  N.  E.  907;  Zell  y.  Herman  Farm- 
herein,  ers'  Mutual  Ins.  Co.  75  Wis.  521,  44 

1  Mound    City    Life    Ins.    Co.    v.  N.  W.  828. 

Huth,  49  Ala.  529.     See  also  the  fol-  ^  People  v.  Globe  Mutual  Life  Ins. 

lowing    cases:     Knickerbocker     Life  Co.  65  How.  Pr.   (N.  Y.)  239. 

Ins.  Co.  y.  Norton,  96  U.  S.  234,  24  ^  ]\[oiey  v.  New  York  Life  Ins.  Co. 

L.  ed.  689;   Globe  Mutual  Life  Ins.  2  Woods  (U.  S.  C.  C.)  663,  Fed.  Cas. 

Co.  V.  Wolff,  95  U.  S.  326,  24  L.  ed.  No.  9795. 

387;  Unsell  v.  Hartford  Life  &  An-  *  Tennant  v.  Travelers'  Ins.  Co.  31 

nuitv    Ins.    Co.    32    Fed.    443,    144  Fed.  322. 
U.  S.  439,  12  Sup.  Ct.  671,  36  L.  ed. 
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tary  and  manager  of  the  association  has  told  the  assured  that  such 
assessments  were  overdue.*  And  the  same  rule  apphes  where  the 
agent  has  been  in  the  society's  employ  for  years,  and  his  acts  have 
been  sanctioned  by  the  company,  where  there  is  nothing  in  the 
act  of  incorporation  to  restrict  the  company  to  written  contracts, 
and  in  such  case  the  agent  may  by  his  representations  continue 
the  policy  in  force  for  another  year.^  Where  the  evidence  does 
not  show  that  there  was  any  distinction  made  in  granting  exten- 
sions for  the  payment  of  premiums  before  or  after  maturity  of 
the  notes,  and  the  practice  of  the  agent  has  been  to  make  exten- 
sions for  such  payment,  the  fact  that  it  was  granted  after  maturity 
of  the  note  makes  no  difference,  since  it  is  binding  in  either  case.' 
In  such  cases  as  the  above  the  act  is,  as  to  the  assured,  the  same 
as  if  the  agent  had  a  special  permission  or  grant  of  authority  from 
the  company  to  so  act,  and  the  act  has  the  same  force  as  if  exe- 
cuted under  an  original  express  authority.^  In  another  case,  which 
was  an  action  to  recover  premiums  paid  on  a  policy  of  life  insur- 
ance, it  was  held,  on.  the  question  whether  the  defendant's  agent 
was  authorized  to  allow  a  rebate  of  premiums,  that  evidence  was 
admissible  that  the  agent  had  made  contracts  with  other  policy 
holders,  and  that  the  company  had  accepted  their  contracts  for 
such  rebate  and  recognized  the  agent's  authority  to  make  them. 
But  there  is  no  recognition  of  such  authority  where  it  appears 
that  the  company  had  repudiated  the  agent's  contracts,  so  far  as 
the  rebate  of  premium  was  concerned,  and  a  settlement  had  been 
made  with  the  policy  holders  after  suit  brought  on  the  basis  of' 
the  risk  incurred  by  the  company  during  the  continuance  of  their 
policies,  but  an  acceptance  of  the  premium  thereafter  from  the 
defendant,  less  the  rebate,  is  a  ratification  of  the  agent's  acts.  But 
evidence  is  inadmissible  that  a  year  after  plaintiff's  contract  the 
agent  made  agreements  for  rebate  with  other  policy  holders  in  a 
distant  state,  of  which  he  had  notified  the  office,  but  stating  that 
the  amount  of  rebate  should  be  deducted  from  his  commissions, 
and  the  company  indorsed  its  approval  on  the  letter  written  by 
the  agent  to  it  stating  these  facts.^ 

§  448.  Agency:  custom:  alteration  of  contract. — An  agent's  au- 
thority to  modify  or  alter  a  policy  by  an  oral  or  written  agreement 

5  Odd  Fellows'  Mutual  Aid  Assoc.  Ins.  Co.  119  N.  Y.  274,  45  Hun  (N. 
V.  Sweetser,  117  Ind.  97,  19  N.  E.  Y.)  184,  29  St.  R.  567,  23  N.  E.  907; 
722.  Broekelbank  v.  Sugrue,  5  Car.  &  P. 

6  Zell  v.  Herman  Farmers'  Mutual  21,  1  Wood  &  Rob.  102,  1  Barn.  & 
Ins.  Co.  75  Wis.  52,  44  N.  W.  828.  Adol.  81. 

'  Knickerbocker    Life    Ins.    Co.    v.       ^  Thompson  v.  New  York  Life  Ins. 
Norton,  96  U.  S.  234,  24  L.  ed.  689.       Co.  21  Or.  466,  28  Pac.  623. 
*  See    Wj'man   v.    Phoenix   Mutual 
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may  be  inferred  from  a  course  of  dealing  acquiesced  in  by  the 
principal.^"  This  is  illustrated  by  a  ca.<e  decided  by  Lord  Tenter- 
den,  where  it  was  held  that  the  agent  had  authority  to  indorse 
over  his  signature  a  memorandum  on  the  policy,  permitting  a 
change  of  voyage,  where  he  was  in  the  habit  of  so  acting  and 
notifying  the  company  thereof.  This  case  further  holds  that 
it  was  unnecessary  for  the  plaintiff  to  produce  the  other  policies 
on  which  similar  memorandums  had  been  so  indorsed  and  signed. ^^ 
But  in  such  case  the  evidence  must  show,  in  order  to  bind  the  prin- 
cipal, at  least  several  cases  in  which  the  agent,  without  asking  the 
sanction  of  his  acts  by  the  principal,  had  made  alterations  of  a 
like  nature,  on  which  the  principal  had  acted,  and  in  which  he 
had  acquiesced  when  such  alterations  came  to  his  knowledge;  or 
it  must  tend  to  prove  that  although  communicated  by  the  agent, 
they  were  acquiesced  in  as  acts  which  he  was  competent  to  per- 
form, and  as  binding  on  his  principal :  or  that  he  was  held  out 
to  the  public  as  authorized  to  do  such  acts.^^ 

§  449.  Agency:  custom,  etc.:  submission  to  award. — The  pre^^ous 
acts  of  an  agent  may  be  such  as  to  raise  an  implication  of  authority 
to  submit  to  an  award. ^^ 

§  450.  Agency:  custom:  proofs  of  loss.— Where  a  local  agent  has 
been  permitted  on  prior  occasions  to  receive  proofs  of  loss  for  tl:^e 
purpose  of  furnishing  the  particular  statement  required,  he  may 
by  his  statements  waive  a  delay  in  furnishing  such  proofs,  although 
a  provision  of  the  policy  requires  a  waiver  to  be  in  writing,  signed 
by  an  officer  of  the  company."  And  where  the  whole  course  of 
dealing  by  insurance  company  shows  that  it  recognized  a  local 
agent  as  its  agent  to  receive  notice  and  proof  of  death  of  the  in- 
sured, a  written  notice  and  proofs  to  the  company  itself,  within 
the  stipulated  time,  may  be  held  waived. ^^  Again,  the  delivery 
of  proofs  to  a  local  agent  constitutes  a  deliver}-  to  the  company, 

"  See  Day  v.  Mechanics'  &  Trad-  313.     See    Favles    v.    National    Ins. 

ers'  Ins.  Co.  88  Mo.  325,  57  Am.  Rep.  Co.  49  Mo.  380. 

416.  13  Goodson  v.  Brooke,  4  Camp.  163. 

As  to  agents  power  to  alter  policy,  As  to  arbitration   and  award,  see 

see  §  549  herein.  §§  .1231  et  seq.  herein. 

As  to  alteration  and   modification  "  Allen   v.    Farmers'    IMutiial    Ins. 

of  contract,  generally,  see  S§  265  et  Co.  6  Thomp.  &  C.  (N.  Y.)  591. 

seq.  herein.  As    to    custom    of    other    agents: 

"Brockelbank   v.    SngTue,   5   Car.  proofs    of   loss:    waiver,    see    §    593 

&  P.  21.     See  Bnnten  v.  Orient  Mu-  herein, 

tual  Ins.  Co.  4  Bosw.  254.  15  Travelers'  Ins.   Co.  v.  Edwards, 

^2  Bunten    v.    Orient    Mutual    Ins.  122  U.  S.  457,  30  L.  ed.  1178,  7  Sup. 

Co.  4  Bosw.  (N.  Y.)  254.     See  Peck  Ct.    1249.     Cited    in    New    England 

V.  New  London  Mutual  Fire  Ins.  Co.  Mortgage    Security    Co.    v.    Gay,   33 

22  Conn.  5/5;   Clevenger  v.   Mutual  Fed.  6.i6,  648;  Gray  v.  Blum.  55  N. 

Life  Ins.   Co.  2  Dak.  114,  3  N.   W.  .1.  Eq.  553,  558,  3S"Atl.  646;  Trippe 
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if  the  commission  of  such  agent  gives  him  "full  power  to  receive 
proposals  for  insurance  against  loss  or  damage  by  fire,  to  receive 
moneys  and  countersign,  issue,  renew,  and  consent  to  the  transfer 
of  policies,  subject  to  the  rules,  and  regulations  of  the  company, 
and  to  such  other  instructions  as  may,  from  time  to  time,  be  given 
by  its  officers."  Especially  is  this  true  if  the  agent  had  apparent 
authority  by  custom  to  receive  such  proofs. ^^ 

§  451.  Agency:  custom,  etc.:  surrender  of  policy. — An  agent  may 
accept  a  surrender  of  a  policy  where  he  has  been  accustomed  to 
do  so  with  the  consent  of  the  company,  and  such  surrender  is  in 
effect  a  cancelation  of  the  policy,  even  though  the  agent  fails 
to  forward  it  to  the  company  as  he  was  bound  to  do." 

§  452.  Agency:  custom:  transfer  of  insurance.— A  transfer  of  an 
insurance  from  one  company  to  another,  made  by  an  agent  in 
accordance  with  a  custom  of  insurance  brokers  of  that  place,  may 
bind  the  company  in  which  it  is  placed  where  the  agent  represents 
both  companies  and  acted  in  good  faith,  one  company  having 
refused  to  carry  the  risk," 

§  453.  Agency:  custom,  etc.:  negotiation  of  drafts.— Where  the 
general  agent  is  authorized  to  settle  claims  and  is  in  the  habit 
of  drawing  drafts  on  the  company  for  the  same,  evidence  that 
the  company  has  honored  such  drafts  is  admissible  in  an  action 
on  one  of  them.^^ 

§  454.  Agency:  custom,  etc.:  cancelation  of  policy. — Evidence  is 
inadmissible  to  show  a  local  custom  of  insurance  agents  to  cancel 
their  policies  after  their  agency  had  expired,  since  such  custom  is 
unreasonable  and  void,  and  tends  to  subvert  the  principles  under- 
lying the  relations  of  principal  and  agent  ;^°  nor  is  it  competent 
to  prove  a  custom  that  notice  to  the  broker  operates  to  cancel  a 
policy.^  So  local  usage  that  notice  of  cancelation  of  a  policy 
shall  be  given  to  the  broker  by  whom  it  was  obtained  cannot  be 
allowed  to  prevail,  where  the  policy  stipulates  that  notice  shall  be 
given  to  the  assured.^ 

V.   Provident  Fund   Soc.   140   N.   Y.  ^o  jyierehants'    Ins.    Co.    v.    Prince, 

23,   28,  22  L.R.A.   434,  37  Am.   St.  50  Minn.  53,  36  Am.  St.  Rep.  626,  52 

Rep.  529,  35  N.  E.  316.  N.  W.  131. 

^^  Harnden  v.  Milwaukee  Median-  ^  Grace   v.   American   Central   Ins. 

ics'  Ins.  Co.  164  Mass.  382,  49  Am.  Co.  109  U.  S.  278,  27  L.  ed.  932,  3 

St.  Rep.  467,  41  N.   E.  658.  Sup.  Ct.  207.     See  Franklin  Ins.  Co. 

"Train  v.  Holland  Purchase  Ins,  v.  Sears,  21  Fed.  290. 

Co.  68  N.  Y.  208.  ^  Mutual    Assur.    So(5.    v.    Scottish 

1^  Connecticut     Fire    Ins.     Co.     v.  Union   &   National   Ins.    Co.   84    Va. 

Kavanai^h     (Montreal    L.    Rep.)     5  116,  10  Am.  St.  Rep.  819, 
Sup.  Ct:  262. 

19  Fayles  v.  National  Ins.   Co.   49 
Mo.  380. 
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§  455.  Ratification  of  agent's  acts:  generally. — It  is  a  principle 
wliicli  may  be  universally  applied  to  the  law  of  agency  that  a 
principal  may  ratify  the  unauthorized  acts  of  his  agent.  Such 
ratification  may  be  express  or  implied.  It  rests,  however,  upon 
knowledge  of  the  facts  by  the  principal,  for  the  latter  must  be 
cognizant  of  what  has  been  done,  or  must  have  intentionally  accept- 
ed the  benefit  without  inquiry.  No  ratification  can  be  imphed 
of  an  act  of  which  the  principal  was  ignorant  at  the  time  of  the 
claimed  ratification,  or  where  ratihcation  was  made  under  a  mis- 
apprehension of  the  full  scope  of  the  act.^  But  it  is  another  gen- 
eral principle  that  a  ratification  affords  presumptive  evidence  of 
everything  necessary  to  sustain  it.  It  supposes  a  knowledge  of  the 
tiling  ratified,  and,  in  case  of  a  contract,  the  inference  from  the 
ratification  is  that  its  terms  were  known,  and  to  rebut  this  infer- 


^  Alabama. — Wheeler  v.  McGuire, 
80  Ala.  398,  2  L.R.A.  808,  5  So.  190. 

California. — Pacific  Vinegar  & 
Pickle  Works  v.  Smith,  145  Cal.  352, 
104  Am.  St.  Rep.  42,  78  Pac.  550 
(ratification  can  be  found  where 
principal  acts  with  full  knowledge)  ; 
Dean  v.  Bassett,  57  Cal.  640;  Miller 
V.  Board  of  Education,  44  Cal.  IGO; 
Billing  V.  Morrow,  7  Cal.  171,  68  Am. 
Dee.  235. 

Illinois. — Coleman  v.  Connolly,  242 
111.  574_,  134  Am.  St.  Rep.  347,  90 
N.  E.  278  (receiving  proceeds  of  sale 
without  knowledge  no  ratification )  ; 
American  Exchange  National  Bank 
V.  Loretta  Gold  &  Silver  Mining  Co. 
165  111.  103,  56  Am.  St.  Rep.  233,  46 
N.  E.  202. 

Indiana. — Terry  v.  Providence 
Fund  Soc.  13  Ind.  App.  1,  55  Am. 
St.  Rep.  217,  41  N.  E.  18. 

Kansas. — Wells  v.  Hickox,  1  Kan. 
App.  490,  40  Pae.  821. 

Massachusetts. — Foote  v.  Cotting, 
195  Mass.  55,  15  L.R.A. (N.S.)  693, 
80  N.  E.  600  (mere  failure  to  act  in 
absence   of   knowledge,    insufficient). 

Nel>raska. — Cram  v.  Sickel,  51  Neb. 
828,  66  Am.  St.  Rep.  478,  71  N.  W. 
724;  Holm  v.  Bennett,  43  Neb.  808, 
62  N.  W.  194;  Hughes  v.  Insurance 
Co.  of  North  America,  40  Neb.  626, 
59  N.  W.  112. 

Neic  Jersey. — Russell  v.  Erie  R. 
Co.  70  N.  J.  L.  808,  1  Am.  &  Eng. 


Ann.  Cas.  672,  59  Atl.  150,  67  L.R.A. 

433. 

New  York. — Bierman  v.  City  Mills 
Co.  151  N.  Y.  482,  37  L.R.A.  799,  56 
Am.  St.  Rep.  635,  45  N.  E.  856 
(knowledge  necessary  in  absence  of 
custom). 

Norfli  Carolitm. — Swindell  v.  La- 
tham, 145  N.  Car.  144,  122  Am.  St. 
Rep.  430,  58  S.  E.  1010. 

Oklahoma. — Gish  v.  Ins.  Co.  of 
North  America,  10  Okla.  59,  13 
L.R.A. (N.S.)  826,  87  Pac.  869. 

Oregon. — Cranston  v.  West  Coast 
Life  Ins.  Co.  72  Ore.  116,  142  Pac. 
762,  44  Ins.  L.  I.  357. 

Pennsylvania. — Zoebisch  v.  Rauch, 
133  Pa.  St.  532,  19  Atl.  415. 

South  Dakota. — Jewell  Nursery 
Co.  V.  State,  5  S.  Dak.  623,  59  N.  W. 
1025. 

Texas. — Vincent  v.  Rather,  31 
Tex.  77,  98  Am.  Dec.  516;  Reese  v. 
Medlock,  27  Tex.  120,  84  Am.  Dec. 
611. 

Vermont. — Spooner  v.  Thompson, 
48  Vt.  259. 

Wisconsin. — First  National  Bank 
of  Omro  V.  Bean,  141  Wis.  476,  135 
Am.  St.  Rep.  50,  124  N.  W.  656 
(knowledge  of  both  principal  and 
agent  required)  ;  .I'ltna  Ins.  Co.  v. 
Northwestern  Iron  Co.  21  Wis.  458. 

See  also  notes,  22  Am.  St.  Rep. 
190,  5  Am.  St.  Rep.  109,  79  Am.  Dec. 
387,  27  Am.   Dec.   343. 
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ence  evidence  of  a  mistake  or  misapprehension  is  required.*  If 
the  authority  of  an  agent  arises  by  inference  from  the  adoption 
or  recognition  of  liis  acts,  tlie  company  is  bound  by  such  acts.' 
''The  ratification  of  an  unautliorized  act  of  an  agent  must  be 
found  in  the  intention  of  the  principal,  either  express  or  implied, 
to  ratify,^  In  most  cases  it  is  this  intention,  as  manifested  by 
the  principal's  acts  and  statements,  rather  than  by  his  profession 
as  to  ratification,  that  must  determine  whether  the  principal  had 
a  legal  intent  to  ratify.'''  The  circumstances  may  be  such  that  the 
law  will  recognize  a  constructive  intention  to  ratify  where  none 
was  actually  intended.^  (3,  4)  The  jury  might  fairly  have 
concluded  that  the  insurance  company,  by  permitting  the  policy 
of  insurance  to  be  retained  by  the  assured  for  some  months,  by 
'keeping  it  alive'  (in  the  language  of  the  officer  of  the  company, 
and  by  executing  and  fonvarding  the  draft  to  the  bank,  thereby 
accepting  the  benefits  of  the  transaction  conducted  by  and  through 
its  agent,  acquiesced  in  and  ratified  whatever  the  agent  had  done 
in  the  matter;  that  the  real  controversy  was  between  the  company 
and  its  general  agent  on  account  of  the  acts  of  the  subagent  whom 
the  general  agent  had  appointed  and  for  whom  he  was  respon- 
sible; that  these  matters  were  not  the  faults  of  Walter  A.  Cranston. 
Ratification  takes  place  when  one  person  adopts  a  contract  made 
for  him  and  in  his  name,  which  was  not  binding  upon  him  because 
the  person  who  made  it  was  not  authorized  to  do  so.  Ratification 
is  a  question  of  fact,  and  in  a  great  majority  of  instances  turns 
on  the  conduct  of  the  principal  in  relation  to  the  alleged  contract, 
or  the  subject  of  it,  from  which  his  purpose  and  intention  in 
regard  thereto  may  be  reasonably  inferred.^  (5)  Deliberate 
and  continued  action  of  the  principal,  with  a  knowledge  of  the 

*  Blen    V.    Bear    -Eiver    American  sins:ton  National  Bank,  147  Pa.   St. 

Water  &  Mining  Co.  20  Cal.  602.  267^,   23  Atl.   565;   Farmers'   Mutual 

5  ]\lowry  V.  World  Mutual  Life  Ins.  Ins.  Co.  v.  Taylor,  73  Pa.  St.  342. 

Co.  74  N.'  Y.  360.  «  Citing  31  Cyc.  1260. 

See  also  the  following  cases:  '^Citing   Forsyth   v.   Day,   46   Me. 

Arkansas. — Burlington  Ins.  Co.  v.  176;  Oregon  Ry.  Co.  v.  Oregon  Rail- 

Threlkeld,  60  Ark.  539,  31  S.  W.  265.  way   &   Navigation   Co.    (C.    C.)    28 

Illinois. — See  Illinois  Fire  Ins.  Co.  Fed.  505. 

V.  Stanton,  57  111.  354.  ^  Citing     Smith     v.     Fletcher,     75 

Indiana.— Terry  V.  Provident  Fund  Minn.  189,  77  N.  W.  800;  St.  Louis 

Ins.  Co.  13  Ind.  App.  1,  55  Am.  St.  Gunning  Advertising   Co.   v.   Wana- 

Rep.  217,  41  N.  E.  18.  maker  &  Brown,  115  Mo.  App.  270, 

Maine. — Warren  v.  Ocean  Ins.  Co.  90  S.  W.  737. 

16  Me.  439,  33  Am.  Dee.  674.  ^  Citing  Story  on  Agency  (9th  ed.) 

Missouri. — Franklin  v.  Globe  Mu-  see.  253  et  seq.;  Baker  v.  Seaweard, 

tual  Life  Ins.  Co.  52  Mo.  461.  63  Ore.  350,  127  Pac.  961. 

Pennsylvania. —  Goldbeck    v.    Ken- 
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facts,  consistent  with  an  intention  to  adopt  the  contract,  or  incon- 
sistent with  a  contrary  intention,  is  sufficient  evidence  of  ratifica- 
tion.^" (6,  7)  AVhenever  a  principal  accepts  the  benefits  of  his 
agent's  unauthorized  acts  with  knowledge  of  all  the  material  facts, 
he  ratifies  the  same.  Silent  acquiescence  with  full  knowledge  of 
the  material  facts  may  amount  to  a  ratification  if  continued  for 
an  unreasonable  length  of  time,  and  third  persons  have  acted  in 
reliance  upon  and  have  been  prejudiced  by  such  acquiescence, 
especially  where  an  agent,  not  a  stranger,  has  exceeded  his  author- 
ity." (8)  In  many  cases  a  ratification  will  be  inferred  from 
the  mere  habits  of  dealing  between  the  parties.^^  Hence  the  policy 
of  the  company  in  dealing  with  its  general  agent  in  the  matter  of 
premiums  had  an  important  bearing  upon  the  question  at  issue. 
The  custom  in  vogue  as  shown  by  the  evidence  left  ample  oppor- 
tunity for  the  agent  to  accept  promissory  notes  for  premiums;  he 
becoming  liable  to  the  company  for  its  share  thereof.  There  was 
nothing  strange  or  novel  about  the  transaction.  (9,  10)  The 
question  ariv^es  as  to  Avhat  w^ere  the  material  facts  of  which  the 
company  must  have  had  knowledge,  or  an  opportunity  of  acquir- 
ing knowledge,  as  a  foundation  for  a  ratification.  They  were  that 
the  policy  of  insurance  had  been  delivered  to  Walter  A.  Cranston 
and  payment  of  the  premium  made  to  the  general  agent  of  the 
company,  or  to  a  subagent  authorized  by  him.  Under  the  evi- 
dence in  the  case  the  manner  of  making  such  payment,  whether 
with  farm  produce  or  negotiable  paper,  was  not  of  vital  conse- 
quence. The  evidence  tends  to  show  that  the  company  was  con- 
tent to  look  to  its  agent  for  the  cash.  The  plaintiff  was  required 
to  show  that  the  company  had  knowledge  of  the  facts  constituting 
the  transaction.  If  the  officers  of  the  company  had  an  opportunity 
to  inform  themselves  of  the  facts  and  circumstances  of  the  delivery 
of  the  policy  and  the  arrangement  as  to  the  premium,  and  failed 
to  do  so,  it  would  be  equivalent  to  such  knowledge.^^  'Where 
the  owner  of  real  estate  makes  a  power  of  attorney  to  an  agent 
to  sell  the  land  of  the  owner,  but  does  not  by  such  power  of  attor- 
ney authorize  the  agent  to  make  conveyance  thereof,  and  the  agent, 
in  excess  of  his  authority,  makes  such  a  conveyance  thereof,  as 
well  as  sale,  the  principal,  upon  being  informed,  may  reject  such 
sale;  but  if  he  approves  what  has  been  done  in  his  name,  and 
accepts  notes  and  mortgage  given  by  the  purchaser,  and  insists 
upon  their  payment  after  being  informed  of  the  conveyance,  he 

^°  Citing   Oregon  Ry.   Co.  v.   Ore-        ^^  Citing  Story,  see.  260. 
gon  Railway  &  Navigation  Co.  supra.        ^^  Citing  Reinhard  on  Agency,  sec. 

"  Citing    1    Elliott    on    Contracts,   140. 
see.  459. 
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thereby  ratifies  the  conveyance  and  the  effect  of  the  power  of  attor- 
ney to  convey  as  executed  by  the  agent.'  ^*  The  ofiicers  of  the 
defendant  company  surely  had  ample  opportunity  and  time  to 
inform  themselves  as  to  the  matter  of  the  collection  of  the  pre- 
miums. They  never  by  letter  of  inquiry  or  in  any  manner  ques- 
tioned the  transaction.  They  allowed  the  policy  to  be  outstanding 
and  kept  it  alive  until  after  the  death  of  the  assured.  (11)  It 
is  urged  by  the  learned  counsel  for  defendant  that  as  the  authority 
of  its  agent  was  in  writing  the  ratification  must  also  be  in  writing.^' 
That  rule  obtains  where  the  statute  requires  the  authority  of  an 
agent  to  be  in  writing  and  is  not  applicable  to  the  facts  in  the 
case  at  bar.  The  authorities  above  referred  to  so  indicate."  ^^ 
when  the  acts  of  the  insurance  company  which  he  represents  have 

§  455a.  Same  subject. — Authority  of  an  agent  cannot  be  ques- 
tioned when  the  acts  of  the  insurance  companay  which  he  represents 
have  been  such  as  to  amount  to  a  recognition  of  his  agency."  So 
where  an  insurance  company,  knowing  or  from  the  surrounding 
circumstances  being  reasonably  aware,  that  its  local  agent  is  acting 
or  assuming  to  act  for  the  customers  of  his  agency  in  applying  for 
policies  of  insurance  in  their  names  on  their  property,  and  with- 
out depending  on  the  skill,  advice,  or  loyalty  of  the  agent  in  the 
transaction,  but  acting  upon  its  own  judgment  as  to  the  desira- 
bility of  the  particular  risks,  authorizes  the  agent  to  write  the 
policies;  it  will  not  be  allowed  to  complain  that  such  local  agent 
was  also  the  agent  of  the  opposite  parties  to  the  contracts,  but  it 
will  be  held  bound  on  the  policy  so  written. ^^  And  if  an  unauthor- 
ized person  solicits  an  application  for  insurance  and  the  insurer 
recognizes  the  regularity  of  the  application  and  the  legitimacy 
of  the  channel  through  which  it  comes,  it  thereby  places  such 
person  upon  the  same  foundation  and  invests  him  with  the  same 
authority  as  its  commissioned  agents. ^^ 

If  one,  though  not  duly  authorized,  assumes  to  act  as  agent  for 
another,  and  in  the  name  of  the  latter  procures  a  fire  insurance 
policy  on  his  property,  which  is  subsequently  burned,  the  person 
in  whose  name  the  policy  has  been  issued  may,  upon  discovery 
of  the  facts,  ratify  the  assumed  agency  and  assert  liability  against 
the  company,  to  the  same  extent  he  could  have  done  if  his  author- 

14  Citing  Reinliard,  sec.  141.  Ore.   576,  37  Am.   St.  Rep.   709,  32 

1^  Citing     Slotboom     v.      Simpson  Pac.   683. 
Lumber   Co.   67   Ore.   516,   135   Pac.        ^^  Todd  v.   German-American   Ins. 

880.  136  Pac.  641.  Co.  2  Ga.  App.  789,  59  S.  E.  94. 

1^  Cranston  v.  ^Yest  Coast  Life  Ins.        ^^  Terry   v.    Provident    Fund    Soc. 

Co.   72   Ore.   116,   142   Pac.   762,   44  13  Ind.  App.  1,  55  Am.  St.  Rep.  217, 

Ins.  L.  .J.  357,  363,  i)er  Bean,  .7.  41  N.  E.  18. 

I'^Hahn   v.   Guardian   Ins.   Co.   23 

1162 


AGENTS  OF  INSURER— POWERS 


§§  456,  457 


ity  had  been  originally  coni'eiie<l  upon  the  pert^on  who  undertook 
to  act  as  his  agcnt.^"  And  fraudulent  acts  of  an  insurance  agent 
in  sending  an  ap})lication  and  certificate  of  medical  examination 
fraudulent  in  whole  or  in  part  to  his  company,  upon  which  it  acts 
in  issuing  a  policy,  is  a  fraud  upon  the  company  alone,  and  the 
insured  cannot  complain  after  the  company  has  treated  the  policy 
as  a  binding  contract.^  Ratilication  of  cancelation  of  a  policy  by 
insured  will  not  be  presumed  from  his  acceptance,  after  a  loss  of 
a  policy  procured  by  the  same  agent  in  another  compan}-,  when 
it  is  not  shown  that  all  the  facts  bearing  on  the  case  were  disclosed 
to  the  insured,  and  that  he  was  fully  informed  of  his  legal  rights 
as  governed  by  them ;  nor  will  such  ratification  be  presumed  from 
the  institution  of  a  suit  on  the  substituted  policy  induced  by  the 
agent's  misrepresentations  to  the  attorneys  of  the  insured.^ 

§  456.  Ratification  of  agent's  acts  operates  retroactively. — The 
ratification  or  adoption  of  an  agent's  acts  operates  retroactively, 
and  relates  back  to  the  original  transaction,  and  has  the  same  force 
and  effect  as  if  done  under  an  original  authorization,  except  per- 
haps where  the  rights  of  strangers  may  be  prejudiced.' 

§  457.  Ratification  of  agent's  acts  must  be  entire. — The  ratifica- 
tion must  be  entire;  therefore,  a  ratification  of  part  ratifies  the 
whole,  for  a  part  cannot  be  rejected,  as  to  the  same  transaction. 


2"  Todd  V.  German-American  Ins. 
Co.  2  Ga.  App.  789,  59  S.  E.  94. 

^  Malhoit  V.  Metropolitan  Life  Ins. 
Co.  87  Me.  374,  47  Am.  St.  Rep.  336, 
32  Atl.  989. 

2  Insurance  Companies  v.  Raden 
(Niagara  Fire  Ins.  Co.  v.  Raden)  87 
Ala.  311,  13  Am.  St.  Rep.  36,  5  So. 
876. 

^  United  States. — Fleckner  v.  Unit- 
ed States  Bank,  8  Wlieat.  (21  U.  S.) 
338,  363,  5  L.  ed.  631,  per  Story,  J. 

Alabama. — Clealand  v.  Walker,  11 
Ala.  1058,  46  Am.  Dec.  238. 

Georgia. — Atlanta  Buggv  Co.  v. 
Hess  Spring  &  Axle  Co.  124  Ga.  338, 
4  L.R.A.(N.S.)  431  (annotated  on 
power  of  principal  to  ratify  unau- 
thorized contract  of  agent  so  as  to 
raise  cause  of  action  in  his  own  fa- 
vor against  the  adverse  party)  52 
S.  E."  613  (authority  of  agent  to 
make  a  contract  has  reference  to  it 
as  made  and  ratification  confirms  it 
as  made). 

Illinois. — Friedman  v.  Lesher,  198 


111.  21,  92  Am.  St.  Rep.  255,  64  N. 
E.  736  (operates  retroactively  but 
not  to  prejudice  of  intervening 
rights ) . 

Massachusetts. — Starks  v.  Sikes,  8 
Gray,  74  Mass.  609,  69  Am.  Dee.  270 ; 
Clement  v.  Jones,  12  Mass.  60. 

Minnesota. — Lowry  v.  Harris,  12 
Minn.  255. 

Mississippi. — Planters  Bank  v. 
Sharp,  4  Smedes  &  M.  (Miss.)  75,  43 
Am.  Dee.  470. 

Nebraska. — Hughes  v.  Insurance 
Co.  of  North  America,  40  Neb.  626, 
59  N.  W.  112. 

New  Hampshire. — Despatch  Lane 
v.  Bellamy,  12  N.  H.  205,  37  Am.  Dec. 
203. 

New  York. — Heermans  v.  Clark- 
son,  64  N.  Y.  171;  Excelsior  Fire  Ins. 
Co.  v.  Roval  Ins.  Co.  55  N.  Y.  343, 
]4  Am.  Rep.  27L 

See  Mechem  on  Agency  (ed.  1SS9) 
sec.  167;  1  Chitty  on  Contracts  (11th 
ed.)  290  et  seq.;  Angell  &  Ames  on 
Corp.  (9th  ed.)  sec.  304. 
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and  a  part  ratified.*  So  that  if  an  insurance  company  ratifies  unau- 
thorized acts  of  its  agent,  by  issuing  a  policy,  it  is  chargeable  with 
his  knowledge  of  material  facts,  and  is  bound  to  repudiate  such 
acts  in  toto,  or  not  at  all.  It  cannot  accept  premiums  and  yet 
deny  liability  on  the  ground  that  its  agent  deceived  the  insurer 
as  well  as  the  insured  in  taking  the  application,^ 

§  458.  Ratification  of  agent's  act  must  be  one  which  principal 
could  have  authorized. — Ratification  must  be  of  an  act  which  the 
principal  could  himself  have  authorized.^  So  an  agent  may  bind 
the  company  by  a  ratification  of  another's  act  where  such  ratifica- 
tion is  within  the  scope  of  the  agent's  authority ;  '  and  the  acts  of 
a  mere  stranger  in  procuring  insurance  may  be  ratified  by  the 
general  agent  by  receiving  the  premium  from  him,  and  giving 
him  the  policy  to  deliver,  and  the  company  is  bound  by  the  policy 
thus  effected,^  although  a  vote  to  allow  losses  which  is  passed  at 


*  Arkansas.— Daniels  v.  Brodie,  54  N.  H.  176,  5  L.R.A.  712,  23  Am.  St. 

Ark.  216,  11  L.R.A.   81,   15   S.    W.  Rep.  29,  18  All.  745. 

467.  New  Tort.— Benedict  v.  'Smith,  10 

Connecticut. — Shoninger     v.     Pea-  Paige   (N.  Y.)    127;   Farmers'   Loan 

body,  57  Conn.  42,  14  Am.  St.  Rep.  &  Trust   Co.  v.  Walworth,  1  N.  Y. 

88,  17  Atl.  278.  (1  Comst.)  433. 

Georgia. — Southern  Express  Co.  v.  Ohio. — United        States        Rolling 

Palmer,  48  Ga.  85.  Stock  Co.  v.  Atlantic  &  Great  West- 

Indiana. — Adams    Express    Co.    v.  ern    Rd.    34    Ohio    St.   450,   463,   32 

Carnahan,  29  Ind.  App.  606,  94  Am.  Am.  Rep.  380;  Winpenny  v.  French, 

St.  Rep.  279,  63  N.  E.  245,  64  N.  E.  18  Ohio  St.  469. 

647.  Oregon. — McLeod    v.    Despain,   49 

Kansas.— WeWs  v.  Hickox,  1  Kan.  Ore.  536,  19  L.R.A. (N.S.)   276,  124 

App.  485,  40  Pac.  821.  Am.    St.    Rep.    1066,    90    Pac.    492, 

Massachusetts. — Rackerman  v.  Riv-  92  Pac.  1088. 

prbank  Imp.  Co.  167  Mass.  1,  57  Am.  ^ee  Mechem  on  Agency  (ed.  1889) 

St.  Rep.  427,  44  N.  E.  490.  g^^.   130.     But  see   Miller   v.   Board 

Michigan. — St.  Johns  Manufactur-  of  Education,  44  Cal.  166. 

ing  Co.  V.  Munger,  106  Mich.  90,  29  5  McDonald    v.    Metropolitan    Ins. 

L.R.A.  63,  58  Am.  St.  Rep.  468,  64  Co.  68  N.  H.  4,  73  Am.  St.  Rep.  548, 

N.  W.  3  (principal  must  assume  ob-  43  Atl.  500. 

ligations  as  well  as  benefits').  6  O'Connor  v.  Arnold.  53  Ind.  205; 

Mississippi. — Taylor  v.  Connor,  41  Swett  y.  Relief  Soc.  78  Me.  541,  545, 

Miss.  722,  97  Am.  Dec.  419.  7  Atl.  394;  Mechem  on  Agency   (ed. 

Nehraska.—Rogers       y.       Empkie  1889)  sec.  126;  c/fw^r  Zottman  v.  San 

Hardware   Co.    (Rodgers  v.   Empire  Francisco,  20  Cal.  96,  81  Am.  Dec. 

Hardware  Co.)    24  Neb.  653,  39  N.  86,  and  other  cases. 

W.  844.  "^  Mound  City  Mutual  Life  Ins.  Co. 

New       Hampshire. — Eastman       v.  v.  Huth,  49  Ala.  529,  530. 

Provident  Mutual   Relief   Assoc.   65  *  Camden  Consolidated  Oil  Co.  v. 
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a  meeting  of  the  direotors  of  an  insnrance  company  where  tliere  was 
not  a  quorum  present,  may  be  ratified  by  a  subsequent  vahd  vote 
to  make  an  assessment  to  pay  such  losses,'  and  where  the  act  is 
one  in  disregard  of  formalities  prescribed  by  the  charter,  and  the 
benefits  have  been  derived  from  the  subject  matter  of  the  contract, 
there  is  every  reasonable  presumption  in  favor  of  validity  of  the 
contract.^" 

§  459.  Ratification  of  agent's  acts:  signing  for  principal.— The 
company  ratifies  an  agent's  assumed  authority  where  the  latter  signs 
an  application  as  agent,  and  the  former,  on  receipt  thereof,  indorses 
his  name  on  the  policy  issued  thereon. ^^  So  ratification  of  a  signa- 
ture by  an  assumed  agent  made  under  color  of  authority  is  ratified 
by  an  express  promise  of  the  principal  or  by  his  acceptance  of 
benefits  of  the  agent's  acts  with  knowledge.^^  And  no  new  consid- 
eration is  necessary  to  constitute  a  ratification  where  one's  name 
is  signed  to  a  contract  without  his  authority.^'  So  if  an  agent 
signs  an  approval  of  an  assignment  ''for  secretary,"  and  immedi- 
ately report."  the  same  to  the  company,  it  will  operate  as  the  act 
of  the  secretary. ^^  and  where  a  subagent  signs  a  policy  for  the 
agent,  who  thereafter  takes  the  policy,  redelivers  it,  and  receives 
the  premium  with  full  knowledge  of  the  fact,  it  is  a  ratification 
of  the  subagent's  assumed  authority. ^^ 

§  460.  Ratification  of  agent's  acts:  the  premium. — A  waiver  by 
an  agent  of  nonpayment  of  the  premium  on  the  specified  date  is 
ratified  by  the  acceptance  thereafter  by  the  company,  from  its 
agents,  of  such  payments  without  making  objection  to  the  assured, 
notwithstanding  the  policy  provides  that  agents  cannot  waive  such 
nonpayment,^^  and  the  company  is  bound  by  the  act  of  its  agent 
in  extending  the  time  for  the  payment  of  premiums  where  it  has 
been  accustomed  to  ratify  such  act  by  accepting  the  premiums.^^ 
The  company  may  likewise  ratify  the  agent's  acts  in  receiving 

Ohio  Ins.  Co.  (U.  S.  C.  C.)  5  Cin.  L.  "  Henry  v.  Heeb,  114  Ind.  275,  5 

Bull.  193,  Fed.  Cas.  No.  2337b.  Am.  St.  Rep.  613,  16  N.  E.  606. 

9  Atlantic  Mutual  Fire  Ins.  Co.  v.  ^^  pirst  National  Bank  v.  Gay,  63 

Sanders,  36  N.  H.  252;  contra.  Price  Mo.  33,  21  Am.  Rep.  430. 

V.  Grand  Rapids  &  Indiana  R.  R.  Co.  i*  Farmers'    Mutual    Ins.    Co.    v. 

13  Ind.  58.  Taylor,  73  Pa.  St.  342,  343. 

1°  In  re  Post  of  London  Assur.  Co.  ^^  Gradv  v.  American  Central  Ins. 

5  De  G.,  M.  &  G.  465;  Walter's  case,  Co.  60  Mo.  116. 

3  De  G.  &  S.  149.     That  their  prin-  ^^  National    Life  Ins.    Co.   v.   Tul- 

eipal's    conduct    should    be   liberally  lidge,  39  Ohio  St.  240.     See  §§  553- 

construed  in  favor  of  ratification,  see  555,  1345  ct  seq.  herein. 

Wilson  V.  Forder,  20  Ohio  St.  89,  97,  ^^Vyman  v.  Ph.rnix  :\Iulual  Life 

citing  Story  on  Agency,  sec.  293.  Ins.   Co.   119   N.   Y.   274,   23   N.   E. 

11  Packard    v.    Dorchester    Mutual  907,  45  Hun   (N.  Y.)   184. 
Fire  Ins.  Co.  77  Me.  144. 
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overdue  premiums  by  such  acceptance  or  retention  of  the  pre- 
mium.^^  And  if  an  unauthorized  person  soUcits  an  appHcation 
for  insurance,  and  the  insurance  company  recognizes  the  regularity 
of  the  apphcation,  it  thereby  recognizes  such  person  as  its  agent, 
the  payment  of  the  first  advance  premium  to  him  is  payment  to 
the  company,  and  estops  it  from  denying  such  payment  to  the 
home  office.-^^  And  there  is  a  ratification  of  the  agent's  acts  in 
accepting  .a  promissory  note  for  the  premium  where  the  company 
accepts  proofs  of  death,  and  transmits  a  draft  in  payment  of  the 
loss  which  is  diverted  by  the  agent's  fraud.^°  And  although  an 
agent  may  waive  a  forfeiture  by  advising  that  the  policy  would 
continue  in  force  upon  giving  a  renewal  note  the  company  waives 
such  forfeiture  by  acquiescence  and  by  receiving  and  indorsing 
said  note.^ 

But  an  agent  cannot  ratify  a  void  contract  by  receiving  the 
premium,^  and  the  company  does  not,  by  receiving  the  money 
from  an  agent  without  knowledge  of  the  facts,  ratify  his  acts  in 
accepting  the  unpaid  part  of  a  premium  after  death  of  the  insured, 
the  policy  having  been  forfeited.^  So  the  retention  of  premiums 
sent  to  an  insurer  with  other  money  by  an  agent  who  has  made 
an  invalid  attempt  to  transfer  a  risk  to  the  insurer  from  another 
company  after  a  loss  has  occurred,  will  not  render  the  insurer 
liable  to  the  policy  holder  who  paid  the  premium  to  the  prior 
insurer  and  has  given  no  ^consent  to  the  transfer.*  The  ratification 
by  an  insurance  company  in  several  instances  of  the  act  of  the 
general  manager  in  accepting  overdue  premiums  from  insured  per- 
sons, notwithstanding  a  provision  of  the  policy  that  only  the  presi- 
dent and  secretary  of  the  company  can  waive  forfeitures,  and 
that,  if  premiums  are  not  paid  when  due,  the  policy  shall  cease, 
does  not  justify  the  submission  to  the  jury  of  the  question  whether 
such  agent  had  authority  to  promise  an  insured,  after  his  premium 
was  due,  that  if  the  premium  was  paid  by  a  certain  future  day,  it 

18  Mutual' Benefit  Life  Ins.  Co.  v.  20  ^ew  York  Life  Ins.  Co.  v.  Mc- 

Robertson,  59  111.  123,  14  Am.  Rep.  Gowan,  18  Kan.  300. 

8 ;   Northwestern   Iron   Co.   v.   y^Jtna  ^  Neal  v.  Gray,  124  Ga.  510,  52  S. 

Ins.    Co.    26    Wis.    78.     See    Zell    v.  E.  622. 

Herman   Farmers'    Mutual    Ins.    Co.  ^  Swett  v.  Citizens'  Mutual  Relief 

75  Wis.  521,  44  N.  W.  828 ;  Tennant  Soc,  78  Me.  541,  545,  7  Atl.  394,  per 

V.  Travelers'  Ins.  Co.  31  Fed.  322.  Libbey,  J. 

1^  Terry   v.    Provident    Fund    Soc.  ^  Union    Mutual   Life   Ins.    Co.    v. 

13  Ind.  App.  1,  55  Am.  St.  Rep.  217,  McMillen,  24  Ohio  St.  67. 

41  N.  E.  18.     See  German  Fire  Ins.  *  Clark  v.  Insurance  Co.  of  North 

.  Co.  V.   Columbia  Encaustic   Tile  Co.  America,  89  Me.  26,  35  L.R.A.  276, 

15  Ind.  App.  623,  43  N.  E.  41.  35  Atl.  1008. 
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would  1)C  all  ri,f;lit,.  the  insured  luiving  died  Itefore  the  arrival  of 
that  day.^ 

§  461.  Ratification  of  agent's  acts:  retaining  benefits. — A  ratifi- 
cation of  an  agent's  aets  ma}-  be  inferred  from  the  act  of  the 
princijoal  in  accepting  and  retaining  the  benefits  arising  there- 
from, with  knowledge  thereof,^  and  a  foreign  company,  by  avail- 


*  Lantz  V.  Vermont  Life  Ins.  Co. 
139  Pa.  546,  10  L.R.A.  577,  21  Atl. 
80. 

^  United  States. — Great  Lakes  Tow- 
ing Co.  V.  Mills  Transp.  Co.  155  Fed. 
11,  83  C.  C.  A.  607,  22  L.R.A. (N.S.) 
769. 

Alabama. — Tu.scaloosa  Cotton  Seed 
Oil  Co.  V.  Perrv,  85  Ala.  158,  4  So. 
655. 

Arkansas. — Daniels  v.  Brodie,  54 
Ark.  216,  11  L.R.A.  81,  15  S.  W. 
467. 

Connecticut. — Slioning'er  v.  Pea- 
bodv,  57  Conn.  42,  14  Ara.  St.  Rep. 
88,  "17  Atl.  278   (suing  ratifies). 

Georgia. — Dolvin  v.  American 
Harrow  Co.  125  Ga.  699,  28  L.R.A. 
(N.S.)  785,  54  S.  E.  706  (ratification 
by  suing). 

Kentucky. — Masonic  Life  Assoc. 
V.  Robinson,  149  Kv.  80,  41  L.R.A. 
(N.S.)  505,  147  S.  W.  882;  Illinois 
Life  Ins.  Co.  v.  Worthnni,  32  Kv. 
L.  Rep.  827.  119  S.  W.  802;  West- 
ern Manufacturing  Co.  v.  Cotton, 
126  Kv.  749,  12  L.R.A.  (N.S.) 
427,  104  S.  W.  758;  Lathrop  v.  Com- 
mercial Bank  of  Scioto,  4  Dana 
(Ky.)  114,  33  Am.  Dec.  481  (defend- 
ing suit  ratifies). 

Maine. — Fitch  v.  Lewiston  Steam 
Mill  Co.  80  Me.  34,  36,  37,  12  Atl. 
732;  Blanchardj.  Waite,  28  Me.  51, 
48  Am.  Dec.  474  (suing  to  recover 
loss  and  giving  note  for  premium 
ratifies). 

Massachusetts. — Bovnton  v.  Lvnn 
Gas,  Light  Co.  124  Mass.  197;  Elv  v. 
James,  123  Mass.  36. 

Nebraska. — Reed  v.  Morton,  24 
Neb.  700,  1  L.R.A.  736,  40  N.  W. 
282;  Rogers  v.  Empkie  Hardware 
Co.  (Rodgers  v.  F>m]nre  Hardware 
Co.)  24  Nel).  655,  39  N.  W.  844,  per 
Maxwell,  J.;   Ricli  v.  State  National 


Bank,  7  Neb.  201,  29  Am.  Rep.  385, 
386. 

Neiv  Jerseif. — Gulick  v.  Grover,  33 
N.  J.  L.  463,'  97  Am.  Dec.  728. 

New  Hampshire. — Despatch  Line 
V.  Bellamv  :\Ianufg.  Co.  12  N.  II.  205, 
37  Am.  Dec.  203. 

New  York. — National  Life  Ins.  Co. 
V.  Minch,  5  Thomp.  &  C.  545,  53  N. 
Y.  144.  See  Haar  v.  Industrial 
Benefit  Assoc.  71  Hun  (N.  Y.)  554, 
54  St.  R.  890,  24  N.  Y.  Supp.  1035. 
But  see  Woodruff  v.  Rochester  & 
Pittsburgh  Rd.  Co.  108  N.  Y.  39,  14 
N.  E.  832. 

North  Dakota. — Fleming  v.  Sher- 
wood, 24  N.  Dak.  144,  43  L.R.A. 
(N.S.)  945,  139  N.  W.  101  (proof  of 
agency  not  recjuired  where  there  is 
ratification  bv  accepting  benefits). 

C/uo.— Wilson  V.  Forder,  20  Ohio 
St.  89,  97,  per  White,  J. 

Oklahoma. — Shawnee  Mutual  Fire 
Ins.  Co.  V.  Cannedv,  36  Okla.  733,  44 
L.R.A.  (N.S.)  376,  129  Pac.  875; 
Gish  V.  Insurance  Co.  of  North 
America,  16  Okla.  59,  13  L.R.A.. 
(N.S.)  826,  87  Pac.  869. 

Oregon. — Roane  v.  Fnion  Pacific 
Life  Ins.  Co.  67  Ore.  264,  135  Pac. 
892,  44  Ins.  L.  J.  44:  Morse  v.  Whit- 
comb,  54  Ore.  412,  135  Am.  St.  Rep. 
832,  102  Pac.  788,  103  Pac.  775 ;  Mc- 
Leod  v.  Desjiain,  49  Ore.  536,  19 
L.R.A. (N.S.)  276,  124  Am.  St.  Rep. 
1066,  90  Pac.  492,  92  Pac.  1088 
(bringing  suit  ratifies). 

Pen)isi/lvania. — Schultheis  v.  Sel- 
lers, 223  Pa.  513,  22  L.R.A. (N.S.) 
1210,  72  Atl.  887  (ratification  by  at- 
temjiting  to  take  benefit  of  sale  by 
agent ) . 

Wasliiiigton. — Windsor  v.  St.  Paul, 
:\r.  &  M.  R.  Co.  37  Wash.  15(),  3  Am. 
&  Eng.  Ann.  Cas.  62,  79  Pac.  613. 

ll'/scoj/s/«. — Andrews     v.     Robert- 
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ing  itself  of  the  benefits  of  acts  of  persons  acting  for  them,  is 
bound  thereby 7  So  an  inference  of  ratification  may  arise  where 
the  principal's  acts  and  conduct  are  inconsistent  with  any  other 
hypothesis.*  So  where  the  company  receives  and  retains  the  pre- 
mium received  from  the  general  agent,  it  is  estopped  to  set  up  its 
rules  forbidding  insuring  that  class  of  persons  to  which  the  assured 
belongs.^  In  another  case  A  made  a  written  application,  which 
the  agent,  without  the  knowledge  of  A,  copied  into  the  blanks  of 
a^other  company  for  w^hich  he  was  also  agent.  The  company 
issued  a  policy  and  received  several  premiums  thereon.  In  an 
action  on  the  policy,  it  was  held  that  the  company  was  estopped 
to  set  up  that  the  application  was  not  made  or  signed  by  A.^° 
And  a  society  was  held  bound  by  an  agent's  acts  in  a  case  where 
an  applicant  was  within  two  months  of  thei  age  required  by  the 
by-laws  of  a  mutual  benefit  society,  and  the  agent  told  him  he 
was  near  enough,  and  that  it  would  make  no  difference,  in  conse- 
quence of  which  he  paid  the  admission  fee  and  two  advance  assess- 
ments, which  the  association  retained  after  suit  was  brought.^^  So 
where  a  policy  is  issued  upon  an  unoccupied  house,  and  the  agent 
knows  such  fact  and  receives  an  extra  premium,  usual  in  such 
risks,  which  premium  the  company  accepts  and  does  not  offer  to 
return,  there  is  a  waiver  of  a  condition  requiring  written  consent 
of  the  company,  although  the  policy  provides  that  no  agent  may 
waive  the  conditions  of  the  policy.^^  But  the  receipt  and  retention 
of  the  money  by  the  company  does  not  operate  as  a  ratification 
of  the  agent's  acts  in  receiving  an  overdue  premium  and  reviving 
the  policy,  where  there  is  no  proof  that  the  company  had  knowl- 
edge of  the  facts.^^ 

§  462.  Ratification  of  agent's  acts:  neglect  to  disaffirm. — A  ratifi- 
cation may  also  be  implied  from  the  neglect  of  the  company  to 
promptly  repudiate  the  agent's  acts  done  within  the  scope  of  his 
authority  even  though  the  policy  prohibits  the  doing  of  such 
acts  by  the  agent.^*    So  an  insurance  company  is  chargeable  with 

son,  111  Wis.  334,  54  L.R.A.  673,  87  "  Gray  v.  National  Benefit  Assoc. 

Am.  St.  Rep.  870,  87  N.  W.  190.  Ill   Ind.   531,    11   N.    E.   477.     The 

'  Continental  Ins.  Co.  v.  Ruekman,  statute,    however     (Rev.     Stat.    Ind. 

127  111.   364,  367,   11  Am.   St.   Rep.  1881,   see.    3727)    in   this   case   gave 

121,  20  N.  E.  77.  the  society  power  to  insure  the  life 

8  Maddux  v.  Bevan,  39  Md.  485.  of  any  person  without  regard  to  age. 
See  Ketchum  v.  Verdell,  42  Ga.  534.  ^^  jjaight   v.    Continental   Ins.   Co. 

9  Esch  V.  Home  Ins.  Co.  78  Iowa,  92  N.  Y.  51. 

334,  16  Am.  St.  Rep.  443,  43  N.  W.        ^^  Busby  v.   North   American   Life 
229.  Ins.   Co.  40  Md.  572,  17  Am.  Rep. 

^°  Bohnringer    v.    Empire    Mutual   634. 
Life  Ins.  Co.  2  Thomp.  &  C.  (N.  Y.)        i*  Niagara  Ins.  Co.  v.  Lee,  73  Tex. 
610.  641,  646,  11  S.  W.  1024,  reiving  upon 
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knowledge  of  every  fact  of  which  its  general  agent  has  knowledge 
and  when  the  company  fails  promptly  to  repudiate  the  acts  of 
such  agent,  it  will  be  held  to  have  ratified  them,  or  to  be  estopped 
by  its  silence  when  it  ought  to  have  spoken,^*  for  it  is  incumbent 
upon  the  principal  to  disaffirm  an  agent's  acts  or  dissent  upon 
receiving  notice  thereof,  othenvise  he  will  be  bound  thereby. ^^ 
But  failure  to  act  or  to  disavow  or  repudiate  does  not  amount  to 
a  ratification  in  the  absence  of  knowledge  by  the  principal  of  the 
agent's  unauthorized  act.^'^  The  failure  on  the  part  of  an  insur- 
ance company  to  deny  the  execution  of  a  policy,  and  its  accept- 
ance of  an  application  therefor,  amount  to  a  ratification  of  the 
acts  of  an  unauthorized  agent,  in  soliciting  the  insurance,  receiving 
the  application,  and  conditionally  delivering  the  policy. ^^  So  the 
silence  of  a  company  after  receiving  from  an  agent,  whose  author- 
ity had  been  terminated,  a  statement  that  the  premium  on  a  policy 
had  been  paid  to  him,  is  equivalent  to  the  adoption  of  the  act  of 
the  agent. ^^  And  where  the  policy  does  not  require  the  payment 
of  the  premium  in  money,  and  the  agent  accepts,  in  lieu  of  money, 
the  promise  of  the  broker  to  whom  the  insured  had  paid  the  pre- 
mium, the  silence  of  the  company,  after  knowledge  of  the  fact, 
will  constitute  a  ratification  of  the  agent's  act,  and  the  company 
cannot  cancel  the  policy  without  repaying  the  assured  the  pre- 
mium.^ And  if  the  agent  of  the  insurers  makes  an  adjustment 
of  a  loss,  they  are  bound  thereby  where  they  examine  it  and  do 

Morrison  v.  Insurance  Co.  of  North  Pennsylvania. — Meverhoff  v.  Dan- 
America,  09  Tex.  353,  363,  5  Am.  St.  iels,  173  Pa.  St.  555,  51  Am.  St.  Rep. 
Rep.  63,  6  S.  W.  605.  782,  34  Atl.  298. 

15  Morrison  v.  Insurance  Co.  of  Wisconsin. — Andrews  v.  Robert- 
North  America,  69  Tex.  353,  5  Am.  son,  111  Wis.  3^1,  87  Am.  St.  Rep. 
St.  Rep.  63,  6  S.  W.  605.  870,    87    N.    W.    190;    Saveiand    v. 

IS  United    States.— fiee   Bennett   v.  Green,  40  Wis.  431. 

Maryland  Fire  Ins.   Co.  14  Blatchf.  i^ -poote  v.   Cotting,  195  Mass.  55, 

(U.   S.   C.    C.)    422,   Fed.   Cas.   No.  15  L.R.A.(N.S.)  693,  80  N.  E.  600; 

1321,  17  Alb.  L.  J.  363.  American   Exchange   National    Bank 

California.—Quinn  v.  Dresbach,  75  v.  Loretta  Gold  &  Silver  Mining  Co. 

Cal.  159,  7  Am.  St.  Rep.  138,  16  Pac.  165  111.  103,  56  Am.  St.  Rep.  233,  46 

762.  N.  E.  202. 

Illinois.— Ward  v.  Williams,  26  III.  is  Terry   v.    Provident   Fund    Soe. 

447,  79  Am.  Dec.  385.  13  Ind.  App.  1,  55  Am.  St.  Rep.  217, 

Louisiana. — Raymond    v.    Palmer,  41  N.  E.  18. 

41  La.   Ann.  425,  17  Am.   St.   Rep.  i^  Southern   Life   Ins.   Co.   v.   Mc- 

398,  6   So.  692;  Penn  v.  Evans,  28  Cain,  96  U.  S.  84,  24  L.  ed.  653. 

La.  Ann.  576.  20  Bennett   v.   Maryland   Fire   Ins. 

New    YorA-.— Cairnes    v.    Bleecker,  Co.   14  Blatchf.    (U.'  S.   C.   C.)    422, 

12  Johns.  (N.  Y.)  300;  Armstrong  v.  Fed.  Cas.  No.  1321. 
Gilchrist,  2  Johns.  Tas.   (N.  Y.)  424. 
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not  dissent.*    An  insurance  company  may,  by  its  failure  to  object 
to  delays  in  proofs  of  death,  ratify  the  acts  of  its  agent,  who  assumes 
to  represent  the  company  in  receiving  such  proofs  and  in  granting 
delays,  in  furnishing  the  same,  although  the  policy  requires  that 
notice  shall  be  given  the  home  office.^    So  the  company  is  bound 
where  its  agent  receives  proofs  of  loss  which  are  furnished  too 
late  and  are  formally  inaccurate,   where  he  forwards  the  same 
to  the  company,  which  does  not  object,  but  permits  the  agent  to 
repair  another  building  covered  by  the  same  policy,  and  allows 
the  amount  of  his  expenditures  thereon.^     But  it  is  held  thai  the 
company  is  not  estopped  where  the  written  notice  of  loss  given 
after  the  expiration  of  the  time  limited  stated  that  the  insured 
had  given  oral  notice  of  loss  to  the  agent,  although  the  company 
does  not  object  at  the  time.^    Where  an  agent  indorsed  a  consent 
to  an  assignment  upon  a  policy  after  its  forfeiture  therefor,  and 
with  full  knowledge  of  the  facts,  and  reported  it  to  the  company, 
which  made  no  objection,  as  was  its  custom  when  the  agent's  acts 
were  disapproved,  the  company  was  held  bound  by  such_  waiver 
by  its  agent.^    In  some  of  the  cases  of  agency  a  distinction  is  made 
between  transactions  in  progress  and  those  completed  in  determin- 
ing how  far  silence  or  neglect  to  dissent  operates  as  a  ratification, 
it  being  held  in  the  former  case  that  the  principal  must  dissent 
within  a  reasonable  time  after  notice,  and  in  the  latter,  that  al- 
though silence  may  afford  an  inference  of  ratification,  no  estoppel 
can  arise  against  the  principal.^     So  in  cases  where  a  party  acts 
for  another  and  no  relation  of  principal  and  agent  exists  between 
them,  the  failure  of  the  intended  principal  to  dissent,  upon  receiv- 
ing notice  of  the  assumed  agent's  acts  will  often  operate  to  effect 
an  adoption  of  such  acts  and  establish  by  ratification  the  relation 
of  principal  and  agent.' 

§  463.  Ratification:  agent  must  have  assumed  to  act  for  claimed 
principal. — Although  an  insurance  company  may  ratify  the  un- 
authorized act  of  a  party  who  professes  to  act  as  its  agent  in  pro- 

1  Bordes  v.  Hallett,  1  Caines    (N.  ^  See   Union    Gold   Mining    Co.   v. 

Y  )  4441)  Rockv   Mountain    National    Bank,   2 

'2  Travelers'   Life   Ins.    Co.   v.   Ed-  Colo.^  248,    565,    aff'd   96    U.    S.    (6 

wards,  122  U.  S.  457,  30  L.  ed.  1178,  Otto)   640,  24  L.  ed.  648;  Meyer  v. 

7  Suii.  Ct.  1249.  Morgan,  51  Miss.  21,   24  Am.  Rep. 

^Hibernia   Ins.    Co.   v.    O'Connor,  617;    Hawkins   v.    Lange,   22    Minn. 

29  Mich.  241.  557.     As  to  ratification  of  unautlior- 

*  Cornell     v.     Milwaukee     Mutual  ized  acts  by  silence,  see  note  79  Am. 

Fire  Ins.  Co.  18  Wis.  387.  Dec.  387-89. 

5  Imperial  Fire  Ins.   Co.  v.  Dun-  "^  See   Story  on  Agency,  sec.  258. 

ham,  117  Pa.  St.  460,  464,  472,  2  Am.  See  discussion  of  this  point,  2  Duer 

St.  Rep.  686,  12  Atl.  668.  on  Ins.   (ed.  1846)  178  et  seq. 
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curing  insurance,*  it  is  a  general  rule  that  the  agent  must  have 
assumed  to  act  in  behalf  of  the  person  who  is  claimed  to  have 
ratified.'  Mr.  Evans  says:'  ''That  no  contract  is  valid  unless 
there  are  parties  existing  at  the  time  Avho  are  capable  of  contract- 
ing, is  an  elementary  principle  of  the  law  of  contracts.^"  To  this 
principle  the  rule  which  makes  the  validity  of  a  ratification  depend 
upon  the  existence  of  the  person  Avho  ratifies  appears  manifestly 
to  be  a  corollary."  ^^  And  where  the  party,  during  the  act  for 
which  a  ratification  is  claimed,  neither  has,  nor  professes  to  have, 
authority  to  represent  the  party  sought  to  be  charged,  no  ratifica- 
tion can  be  implied  from  the  latter's  subsequent  assent.^^  So  the 
court,  per  Collins,  J.,  says  in  a  Minnesota  case:  "But  the  law  is, 
that  where  the  party  acting  has  no  authority  to  act  for  the  third 
party,  and  does  not  profess  at  the  time  to  act  for  him,  the  sub- 
sequent assent  of  such  third  party  to  be  bound  as  a  principal  has 
no  operation,  and  ratification  is  only  effectual  when  the  act  is  done 
by  a  person  professedly  acting  as  the  agent  of  the  party  sought 
to  be  charged  as  principal.''  " 

§  464.  Ratification  of  agent's  acts:  other  insurance. — A  company 
may  be  bound  by  the  acts  of  its  agent  in  waiving  a  condition 
providing  against  other  insurance,  where  it  asquiesces  in  such  acts 
with  full  knowledge  thereof,  even  though  the  policy  provides  that 
the  agent  has  no  power  to  bind  the  company  in  violation  of  the 

8  Farmers'    Mutual    Ins.     Co.    v.  Times  L.  R.  527,  1  B.  R.  C.  351  and 

Marshall,  29  Vt.  23.  note. 

9  Illinois. — Roby  v.  Cossitt,  78  111.  lo  gee  Gunn  v.  London  &  Lanea- 
638,  642.  shire  Fire  Ins.  Co.  12  Com.  B.  N.  S. 

Minnesota. — Mitchell  v.  Minnesota  694. 

Fire  Assoc.  48  Minn.  278,  51  N.  W.  n  EwelPs    Evans    on    Agency,    75. 

^0^;       ^              „  , .    .              ^  See  also,  Id.  72  et  seq. 

A  ew  Jersey.— Schlesmger  v.  Forest  ^g  ^^  effect  of  attempted  ratifica- 

Products    Co.   78   N.   J.   L.   63/,   30  ^ion  to  confer  rights  or  impose  lia- 

L.R.A.(N.S.)  347,  138  Am.  St.  Rep.  ^-^^y  ^^p^^  ^^e  not  contemplated  by 

G^t,  i6  Atl.  10'-.4.  agent   as    his    principal,    see   note   2 

Ohio. — Johnson  v.  North  British  &  g    R    (]    260 

MeiTantile  Ins   Co   66  Ohio  St.  6,  63  A-ent  "effecting     insurance     "for 

N.E.  610,  31  Ins.  L.  J.  515  whom  it  may  conc^ern,  see  §  619  here- 

lexas. — Commercial  &  Agricultur-  ■ 

al  Bank  v.  Jones,  18  Tex.  811.  io-.r-,  i    n         -.r-           ^     -n-        » 

Virginia.  -  Virginia   Pocahontas  ''  ^'^;?^"  ^n^}^'^^T%   rn^ 

Coal   Co.  V.  Lambert,  107   Va.   368,  s«^-  ^8  Minn.  2.8,  51  xN.  A\ .  608. 

122  Am.  St.  Rej).  860,  58  S.  E.  561.  ^^  Mitchell  v.   Minnesota  Fire  As- 

England.  —   Eraser  v.   Sweet,   13  soc.  48  Minn.  278,  284,  51  X.  W.  608. 

Manitoba  L.   Roji.   147,  2   B.   R.   C.  See  Eraser  v.  Sweet,  13  Manitoba 

254n;  Keighley  Maxted  &  Co.  v.  Du-  L.  Rep.  147,  2  B.  R.  C.  254   (anno- 

rant  [1901]  A.  C.  240,  70  L.  J.  K.  B.  tated  on   pase  260,  on  effect  of  at- 

N.   S.   662,  84  L.   T.   N.    S.   777,  17  tempted   ratification   to   confer  right 
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printed  terms  of  the  policy,  Tlius  the  principal  was  held  where 
the  general  agent  knew  of  other  insurance,  and  promised  to  make 
the  proper  indorsement  of  the  same,  and  just  before  loss  arranged 
for  renewal  of  the  policy  at  its  expiration,  and  made  a  memo- 
randum thereof,  although  he  never  made  the  indorsement.-'*  So 
the  company  is  bound  by  acts  of  its  local  agent,  done  within  the 
scope  of  his  authority,  where  he  expressly  agrees  with  the  insured 
to  obtain,  and  does  obtain,  additional  insurance,  after  which,  with 
a  full  knowledge  of  the  facts,  the  company  receives  the  premium, 
notwithstanding  a  condition  in  the  policy  that  it  shall  be  void  in 
case  additional  insurance  is  obtained  without  notice  thereof  to 
the  company,  and  an  acknowledgment  thereof  in  writing.  In  such 
case  there  is  a  waiver  of  the  condition. ^^ 

§  465.  Power  to  bind  insurance  company  by  contracts  other  than 
those  of  insurance. — Tt  is  held  in  a  New  York  case  decided  under 
an  act  of  incorporation  of  an  insurance  and  loan  company,  that 
a  purchase  by  an  agent  is  a  purchase  by  the  company  employing 
him.^^  But  it  is  declared  elsewhere  that  a  general  district  agent 
for  a  stated  territory,  with  authority  to  solicit  and  forward  appli- 
cations, and  who  is  to  receive  a  stated  compensation,  has  no  implied 
authority  to  bind  the  company  by  a  purchase  of  furniture  for  his 
ofhce,  as  such  an  act  is  without  the  scope  of  his  employment,  even 
though  he  advertises  his  agency  as  a  branch  office,  it  not  appear- 
ing that  the  company  had  knowledge  of  such  fact.^'  Nor  can  an 
agent  appointed  in  another  city  bind  the  company  for  the  rent 
of  an  ofhce  where  he  receives  commissions  in  payment  for  his 
services  and  the  agency  is  revocable  at  pleasure ;  ^^  nor  has  a  gen- 
eral agent,  as  such,  any  power  to  bind  the  company  by  representa- 
tions respecting  the  purchase  of  the  goodwill  of  a  local  agency 
and  the  right  of  the  vendee  to  sell  the  same  thereafter.^^  And  a 
local  agent,  who  has  authority  to  receive  proposals  for  insurance, 
to  countersign  and  renew  policies,  and  receive  premiums,  has  no 
authority  to  draw  and  negotiate  a  draft  drawn  in  full  settlement 

or  impose  liability  upon  one  not  con-  clause  was,  "In  all  cases  where  the 

templated  by  agent  as  his  principal),  said    corporations    have    become    the 

^*  Morrison    v.    Insurance    Co.    of  purchasers  of  any  real   estate  upon 

North  America,  69   Tex.  353,  5  Am.  which  they  have  made  loans,"  etc.). 

St.  Rep.  03,  6  S.  W.  605.   See  §§  556-  i'  Beebe  v.  Equitable  Mutual  Life 

558,  2487  herein.  &  Endowment  Assoc.   76  Iowa,  129, 

15  Horwitz     V.     Equitable    Mutual  40  N.  W.  122. 

Ins.  Co.  40  Mo.  557,  93  Am.  Dec.  321  ^^  Brander  v.  Columbia  Ins.  Co.  2 

(local  agent).  Grant   (Pa.)  470. 

1*  Farmers'  Fire  Ins.  &  Loan  Co.  ^^  Barber  v.  Connecticut  Mut.  Life 

V.  Edwards,  26  Wend.   (N.  Y.)   541,  Ins.  Co.  15  Fed.  312. 
aff'g    21    Wend.    (N.    Y. )    467    (tho 
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of  a  claim  nnder  the  polic}-,  notwithstanding  the  company's  secre- 
tary authorized  the  agent  by  letter  to  "make  draft  to  the  order  of 
the  court,  for  the  benefit  of  whom  it  may  concern/'  for  the  sum 
due.  This  was  so  held  in  an  action  by  the  person  who  cashed  the 
draft  where  the  agent  had  absconded  with  the  money.^°  Nor  has 
an  agent  any  implied  power  to  institute  criminal  proceedings  so 
as  to  bind  the  company,  although  in  matters  relating  to  the  ascer- 
tainment of  the  cause  of  a  loss  under  a  policy  he  may  have  author- 
ity to  employ  a  detective,  as  the  insurer  in  such  case  may  have 
a  private  interest  to  subserv^e,  distinct  from  that  of  the  public  at 
large.^  Where  a  party  applies  for  a  renewal  of  a  loan  and  the 
local  agent  of  a  foreign  company  says  that  he  will  communicate 
with  the  home  office,  and  thereafter  grants  the  application,  the 
applicant  is  justified  in  assuming  that  the  agent  had  authority  to 
so  act.'^ 

20  Commercial  Assur.  Co.  v.  Rector,    Cas.  No.  10,299,  4  Ins.  L.  J.  827,  7 
55  Ark.  (i30,  17  S.  W.  878.  Cliic.  Leg.  N.  173. 

1  Norman     v.     Insurance     Co.     of       ^  Union    Mutual    Life   Ins.    Co.    v. 
North  America   (U.  S.  C.  C.)   Fed.    Slee,  110  111.  35. 
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AGENTS  OF  INSURER:  POWERS  PRIOR  TO  ISSUE  OF  POLICY. 

§  472.     Powers   of   agent   concerning   application:    misrepresentations. 

§  473.     Misrepresentations  of  agent:  continued. 

§  474.     Misrepresentations  by  agent  in  the  application:  statements  made 

warranties. 
§  474a.  Same  subject:    medical  examiner. 
§  474b.  Same   subject:   effect   of  signature  of  applicant   at   beginning   of 

examination  papers. 
§  475.     Where  true  answers  are  given  but  agent  inserts  different  ones  in 

application. 
§  475a.  Same  subject. 
§  476.     Same  subject:  cases. 

§  477.     Where  answers  are  unintentionally  incorrect:  agent's  knowledge. 
§  477a.  Where  agent  corrects  old  application  or  fills  in  new  one  therefrom 

or  from  other  applications. 
§  478.     False  answers  by  clerk  of  agent. 
§  479.     Misrepresentations :  application  signed  by  agent  without  applicant's 

authority. 
§  480.     Where  agent  agrees  to  note  fact  in  application. 
§  481.     Omission  or  negligence  of  agent  in  filling  out  application. 
§  481a.  Same  subject. 

§  482.     View  that  not  question  of  waiver  or  estoppel,  but  whether  condi- 
tion attached. 
§  483.     Mistake  of  agent  in  filling  out  application. 
§  484.     Misrepresentations  by  agent  with  full  knowledge  of  facts. 
§  485.     Misrepresentations  by  agent :  applicant  signs  in  blank. 
§  486.     Misrepresentations  by  agent :  application  sent  unsigned  to  company. 
§  487.     Where  agent  fills  out  application  without  inquiry  or  of  his  own 

knowledge. 
§  487a.  Question  not  answered  or  imperfectly  answered  and  policy  issued 

without  further  inquiry. 
§  488.     Where   applicant   has   no  knowledge   of  facts  and  agent  fills  out 

application. 
§  489.     Misrepresentations   by   agent:     where   applicant   signs   application 

without  reading  or  knowing  contents. 
§  489a.  Same  subject. 

§  490.     Misrepresentations  by  agent:  where  applicant  is  illiterate,  etc. 
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§  491.     Fraud  of  agent  in  preparing  application. 

§  492.     Agent's  knowledge  of  falsity  or  incorrectness  of  applicant's  state- 
ments. 

§  492a.  Same  subject. 

§  493.     Where  applicant  is  assured  by  agent  that  application  is  correct. 

§  494.     Misrepresentations  by  agent:  insured  may  rescind. 

§  495.     Broker's  misrepresentations:  application. 

§  496.     Oral   application:    agent's   knowledge. 

§  497.     Information  obtained  from  others  by  agent:  application. 

§  498.     Where   agent   writes   down   such   answers   as   he   deems    material: 
application. 

§  498a.  Agent's  construction  of  answers:  application. 

§  499.     Where  agent  dictates  or  advises  the  answers:  application. 

§  500.     Where  agent  tells  insured  no  answers  are  necessary:  application. 

§  501.     Policy  issued  on  agent's  representations  or  recommendations. 

§  502.     Where  application  gives  notice  of  agent's  limited  authority. 

§  503.     Misrepresentations  by  agent:  copy  of  application  or  by-laws  an- 
nexed to  policy. 

§  504.     Misrepresentations:   agent's  collusion  with  applicant. 

§  504a.  Same  subject. 

§  505.     Misrepresentation  by  agent:   parol  evidence  admissible. 

§  506.     Same  subject :  the  opposing  view. 

§  507.     Same  subject:  where  agent's  authority  is  limited. 

§  508.     Agent  of  insured:   when  such  provision  in  policy  is  inoperative. 

§  508a.  Same  subject :   standard  policy. 

§  508b.  Same  subject:  medical  examiner. 

§  509.     Same  subject:  mutual  companies  and  benefit  societies. 

§  510.     Authority   of  subordinate   ofi&cers   of   benefit    association   or   rail- 
road relief  department  to  waive  requirements  as  to  application. 

§  511.     Agents  of  insured:  knowledge  of  insured. 

§  512.     Statutes:  soliciting  agent  is  company's  agent. 

§  512a.  Same  subject. 

§  512b.  Same  subject:  stipulations  conflicting  with  statute. 

§  512c.  Who  are  insurer's  agents:  cases. 

§  513.     Cases  holding  that  agent  is  agent  of  insured. 

§  514.     Misrepresentations  of  insurer's  agent  to  induce  insurance. 

§  515.     Notice  to  and  knowledge  of  agent:  generally. 

§  515a.  Same  subject:  rule  applies  to  what  agents. 

§  515b.  Same  subject:  when  certain  agents  not  within  rule. 

§  515c.  Same  subject:  notice  to  one  of  firm  of  agents. 

§  515d.  Same  subject:  brokers. 

§  515e.  Same  subject:  manner,  mode,  or  place  of  notice. 

§  515f.  Same  subject:  statutes. 

§  515g.  Same  subject:  when  insurer  bound:  instances. 

§  515h.  Same  subject:  when  insurer  not  bound:  instances. 
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§  515i.    Same  subject,   mutual  benefit,  etc.,  societies  or  associations. 

§  516.     Presumption  as  to  agent's  knowledge. 

§  517.     Reformation  of  policy  to  conform  with  actual  contract. 

§  472.  Powers  of  agent  concerning  the  application:  misrepresenta- 
tions.—Where   an  agent  acting  within  the  scope  of  his  authority 
fills  out  an  application  for  a  policy,  his  acts  and  representations 
are  those  of  the  company,  and  if  in  such  case  the  agent,  by  reason 
of  mistake,   neglect,   omission,   fraud,   or  otherwise,   inserts  erro- 
^neous  answers  in  such  application,  such  misrepresentations  are  not 
binding  upon   the  assured,   unless   he  has  knowledge  thereof  or 
there  has  been  fraud  or  fault  on  his  part,  or  collusion  with  the 
agent.    And  knowledge  by  him  that  the  answers  are  incorrect  does 
not  always  vitiate  the  contract,  as  in  case  he  has  been  advised  that 
the  answers  in  question  were  the  proper  ones  to  make.     The  cases 
are  very  numerous  and  the  question  has  been  much  discussed,  but 
the  weight  of  authority  supports  the  rule  above  given.     This  rule 
is  founded  upon  legal,  as  well  as  equitable,  grounds.     The  agents 
represent  and  act  for  the  company.     It  is  a  fair  presumption  that 
they  have  a  more  intimate  knowledge  of  the  business  of  insur- 
ance than  those  with  whom  they  deal;  that  they  understand  the 
requirements  of  the  company,  and  are  competent  to  properly  and 
legally  fill  out  applications  and  such  other  papers  as  they  are  in- 
trusted with  by  the  company ;  that  they  are  familiar  with  the  details 
that  should  be  set  forth  in  the  application.     These  are  matters 
with  which  the  general  public  are  not  as  a  rule  familiar,  and  in 
most  cases  are  entirely  ignorant  of.     They  rely,  and  have  a  right 
to  rely,  upon  the  agents  as  possessing  the  requisite  skill  and  knowl- 
edge in  such  matters,  and  as  possessing  the  authority  which  they 
assume  to  possess,  and  the  exercise  of  which  the  company  itself 
sanctions.     It  sends  its  agents   abroad  to   solicit  insurance,   and 
holds  them  out  to  the  public  as  possessing  authority  to  represent 
them  in  soliciting  insurance  and  in  the  matter  of  the  application. 
Again,  the  forms  and  requirements  of  different  companies  are  differ- 
ent.    When,  therefore,  an  agent,  duly  authorized  to  act  for  the 
company  in  soliciting  insurance,  assumes  to  know  what  informa- 
tion  the   principal   possesses,    and   with    knowledge   of   the    facts 
draws  what  he  asserts  to  be,  or  leads  the  applicant  to  believe,  is 
the  proper  form  of  an  application,  the  applicant  has  a  right  to  rely 
upon  his  skill  and  knowledge,  upon  his  presumed  duty  to  his  prin- 
cipal, upon  his  honesty,  and  to  believe  that  the  paper  which  he  is 
induced  to  sign  is  legally  and  correctly  drawn.     Such  applicant 
is  further  warranted  in  his  belief  by  the  fact  that  the  principal 
for  whom  the  agent  acts  accepts  such  paper  and  forwards  a  con- 
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tract  based  thereon,  which  puiports  to  give  him  the  indemnity 
which  the  agent  has  induced  him  to  apply  for  and  obtain,  and 
for  which  the  company  receives  and  retains  the  premium.  To 
hold  that  after  the  property  is  destroyed  the  company  could  repudi- 
ate such  contract  on  the  ground  of  its  agent's  unskillfulness,  mis- 
take, carelessness,  or  fraud,  would  be  unjust  to  the  assured.'  And 
the  decisions  upholding  this  doctrine  may  rest  either  upon  waiver 
or  estoppel.* 

In  a  New  York  case  *  the  policy  contained  this  condition :    ''Any 
interest  in  property  insured  not  absolute  or  that  is  less  than  a 

'  United  States.  —  Union  Mutual  Whitney  v.  National  Masonic  Aeci- 

Ins.  Co.  V.  Wilkinson,  13  Wall.   (80  dent  Assn.  57  Minn.  472,  59  N.  W. 

U.  S.)  222,  20  L.  ed.  617,  per  Miller,  943. 

J.     (This  case  is  criticised  in  Frank-  Missouri.   —   Rissler   v.    American 

lin  Fire  Ins.  Co.  v.  Martin,  40  N.  J.  Central  Ins.  Co.  150  Mo.  366,  51  S. 

L.  568,  11  Vroom,  568,  29  Am.  Rep.  W.  755,  28  Ins.  L.  J.  615. 

271;    Moliere    v.    Pennsylvania    Fire  Nebraska. — Home  Fire  Ins.  Co.  v. 

Ins.  Co.  5  Rawle  (Pa.)  "342,  28  Am.  Fallon,  45  Neb.  554,  63  N.  W.  860,  24 

Dee.    675 ;    Home    Friendly    Soc.    v.  Ins.  L.  J.  690. 

Berry,  94  Ga.  606,  21  S.  E.  583 ;  New  New   Hampshire.   —   Campbell   v. 

Jersey  Mutual  Life  Ins.  Co.  v.  Bak-  Merchants'  &  Farmers'  Mutual  Fire 

er,  94  U.  S.  610,  24  L.  ed.  268,  per  Ins.   Co.  37  N.  H.  35,  72  Am.  Dec. 

Hunt,  J.)  324,  per  Eastman,  J. 

Arkansas.  —  Merchants  Fire  Ins.  New  York. — Miller  v.  Phwnix  Mu- 

Co.  V.  McAdams,  88  Ark.  550,  115  S.  tual  Life  Ins.  Co.  107  N.  Y.  296,  14 

W.  175;  Commercial  Fire  Ins.  Co.  v.  N.  E.  271,  per  Riiger,  C.  J.;  Wisot- 

Belk,  88  Ark.  506,  115  S.  W.  172,  38  sky  v.  Niagara  Fire  Ins.   Co.  98  N. 

Ins.  L.  J.  369;  Peoples  Fire  Ins.  Co.  Y.  Supp.  760,  112  App.  Div.  596. 

V.  Goyne,  77  Ark.  315,  96  S.  W.  365.  Pennsylvania. — Burson  v.  Fire  As- 

CoZorado.— German     Ins.     Co.     v.  soc.  of  Phila.  136  Pa.  St.  267,  20  Am. 

Hayden,   21   Colo.   127,   52   Am.    St.  St.  Rep.  919,  20  Atl.  401. 

Rep.  206,  40  Pac.  453.  South   Carolitm.— Graham  v.   Fire 

Indiana. — Ohio    Farmers   Ins.    Co.  Ins.  Co.  48  S.  Car.  195,  59  Am.  St. 

V.    Vogel,    166    Ind.    239,    3    L.R.A.  Rep.  707,  26  S.  E.  323;  Carpenter  v. 

(N.S.)    966,   117  Am.   St.   Rep.   382,  American    Accident    Ins.    Co.    46    S. 

76  N.  E.  977;   Continental  Ins.   Co.  Car.  541,  24  S.  E.  500,  25  Ins.  L.  J. 

V.  Chew,  11  Ind.  App.  330,  54  Am.  543. 

St.  Rep.  506,  38  N.  E.  417.  West  Virginia.— Coles  v.  Jefferson 

Kentucky.   —   Queen    Ins.    Co.    v.  Ins.  Co.  41  W.  Va.  261,  23  S.  E.  732, 

Kline,  17  Ky.  L.  Rep.  619,  32  S.  W.  25  Ins.  L.  J.  247. 

214,  25  Ins.  L.  J.  23().  See  also  the  next  following  sections 

Michigan. — ^tna  Ins.  Co.  v.  Olm-  herein. 

stead,  21  Mich.  246,  4  Am.  Rep.  483,  *  Lasher  v.  Northwestern  National 

per  Cooley,  J.  Ins.   Co.  55  How.  Pr.    (N.  Y.)    318, 

Minnesota. — Hartley    v.     Pennsyl-  324;  Mowry  v.  Rosendale,  74  N.  Y. 

vania  Fire  Ins.  Co.  91  Minn.  382,  103  360. 

Am.  St.  512,  98  N.  W.  198 ;  Kausal  ^  Van  Sehoick  y.  Niagara  Fire  Ins. 

V.  Minnesota   Farmers'  Mutual   Fire  Co.    68    N.   Y.   434,   per   Folger,    J, 

Ins.  Assn.  31  Minn.  17,  per  Mitchell,  (court  stood  four  to  three). 
J.,  47  Am.  Rep.  776,  16  N.  W.  430; 
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perfect  title,  or  if  a  building  is  insured  that  is  on  leased  ground, 
.the  same  must  be  specifically  represented  to  the  company  and 
expressed  in  this  policy  in  writing,  otherwise  the  insurance  shall 
be  void."  Part  of  the  insured  property  was  on  leased  ground, 
and  the  insurance  agent  was  told  of  that  fact,  but  it  was  not 
expressed  in  the  policy  in  writing.  The  defendant  company  claimed 
that  thereby  the  insurance  was  void.  The  court,  in  a  well-consid- 
ered opinion,  says:  "  'We  cannot  suppose  that  either  plaintiff  or 
defendant  would  do  the  utterly  absurd  thing  of  making,  with  delib- 
eratioi.  and  knowledge,  a  contract  that  was  void  from  inception, 
and  was  in  contradiction  of  the  facts  and  statements  of  the  nego- 
tiations.' It  is  ])lain  that  the  plaintiff  and  the  agent  meant  to 
contract,  and  did  contract,  for  the  insurance  of  that  building  as 
a  building  on  leased  land.^  Hence  we  are  not  surprised  that  the 
plaintiff  claims  that  the  fact  that  the  building  was  on  leased  ground 
was  made  known  to  the  defendant  when  the  policy  was  applied  for, 
and  that  the  policy  was  delivered  and  premium  accepted  by  them 
without  insisting  upon  the  fact  and  the  condition.  He  makes 
that  action  of  the  company  with  that  knowledge  his  reply  to  their 
defense,  based  on  that  condition  and  its  breach.  .  .  .  And  so 
again  comes  up  the  oft-recurring  and  still  vexed  question  between 
insurance  companies  and  their  policy  holders,  whether  a  fact  thor- 
oughly well  known  and  comprehended  by  both  sides  to  the  contract 
before  it  is  delivered  may,  by  force  of  some  condition  crouched 
unseen  in  the  jungle  of  printed  matter  with  which  a  modern  policy 
is  overgrown,  make  a  defense  for  the  company  after  the  catastrophe 
and  damage  has  happened,  against  which  it  professes  to  guard. 
It  is  to  be  confessed  that  the  decisions  in  this  state  do  not  upon 
a  cursory  perusal  at  least  seem  strictly  in  harmony  in  regard  to  it. 
There  are  cases  which  hold  that  where  an  application  is  made  a 
part  of  the  policy  by  the  terms  of  it,  and  some  false  assertion  has 
been  inserted  in  the  application  by  the  agent,  when  the  truth  has 
been  at  the  same  time  well  known  to  him,  that  the  insured  shall 
not  be  prejudiced  thereby.'^  There  are  others  where  the  fact  fell 
within  the  condemnation  of  some  condition  in  the  policy;  yet  as 
the  fact,  as  it  existed,  was  known  to  the  company,  it  was  held  to 
be  estopped  from  the  setting  up  the  condition  as  against  a  recov- 

6  Cone  V.  Niagara  Fire  Ins.  Co.  60    taraugus  Ins.   Co.  18  N.  Y.  392,  72 
N.  Y.  619.     See  §§  563,  564  herein.       Am.   Dee.  526;   Ames  v.  New  York 

On  effect  of  insurance  agent's  mis-   Ins.  Co.  14  N.  Y.  253. 
take  in  designating  location  of  prop-        On    effect    of    knowledge    by    in- 
erty,  see  note  in  2  L.R.A.  (N.S.)  548.    surer's  agent  of  falsity  of  statements 

'  Bowley  v.   The  Empire  Ins.   Co.    in  application,  see  note  in  16  L.R.A. 
3  Keves  (N.  Y.)  557;  Plumb  v.  Cat-    33. 
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ery.'  There  are  othei"s  in  which  there  was  a  suit  in  equity  seek- 
ing a  refurmatiun  of  the  contract,  and  it  was  held  that  the  facts 
showed  unmistakably  that  the  parties  never  meant  to  enter  into 
a  contract  with  such  a  condition  or  description  in  it  as  was  set 
up  against  a  recovery.^  ...  It  has  also  been  held  that  a  war- 
ranty, part  of  the  printed  matter  of  the  policy  has  been  dispensed 
with  by  the  oral  agreement  of  the  parties  made  before  the  delivery 
of  tlie  policy.^"  On  the  other  hand,  in  an  action  at  law  it  has 
been  held,  where  the  terms  of  the  policy  are  clear  and  unambigu- 
ous, parol  proof  is  inadmissible  to  vary  them,  or  to  show  that 
either  or  both  parties  were  not  aware  that  they  were  exchanging 
a  contract  such  as  was  requested  and  as  agreed  with  the  facts  in 
the  situation  of  the  policy ;  ^^  and  so  it  has  been  held  that  parol 
proof  is  not  admissible  to  show  that  both  parties  knew  that  a  state- 
ment in  an  application  for  a  policy  was  not  true.^^  .  .  .  There 
is  no  doubt  but  that,  ordinarily  considered,  this  condition  in  the 
policy  was  a  warranty  that  the  building  did  not  stand  upon  leased 
land,  and  that  the  truth  of  that  warranty  became  a  condition  pre- 
cedent to  any  liability  on  the  part  of  the  defendant.  Yet  there  is 
no  doubt,  too,  that  a  condition  in  a  policy  may  be  waived  by  the 
insurer,  or,  as  some  cases  put  it,  he  be  estopped  from  setting  it 
up,  and  that  such  a  result  may  be  worked  by  parol  or  by  act  with- 
out words.  ...  It  would  be  imputing  a  fraudulent  intent  to 
the  defendant  in  this  case  to  say,  or  to  think,  that  they  did  not 
mean,  when  they  delivered  this  policy  to  the  plaintiff,  to  give  him 
a  valid  and  binding  contract  of  insurance,  or  that  they  did  not 
mean  that  he  should  believe  that  he  had  one,  or  that  they  did  not 
suppose  that  he  did  so  believe,  and  such  imputation  can  be  avoided 
only  by  supposing  that  it  had  overlooked  this  condition,  and  so 
forgotten  to  express  the  fact  as  to  the  building  in  writing  upon 
the  policy ;  or  that  it  waived  the  condition  or  held  itself  estopped 
from  setting  it  up.  .  .  .  It  is  consistent  with  fair  dealing  and 
a  freedom  from  fraudulent  purpose  to  hold  that  one  or  the  other 

'  Ames  V.  New  York  Ins.  Co.  14  N.  Germania  Ins.   Co.  62  N.  Y.  47,  20 

Y.   253;    Bidwell   v.    North   Western  Am.  Rep.  451.     See  §§  505-507  here- 

Ins.  Co.  24  N.  Y.  302;  Bodine  v.  Ex-  in. 

change  Ins.  Co.  51  N.  Y.  117,  10  Am.        12  Ripley  v.  ^tna  Ins.  Co.  30  N. 

Kep.  566.  Y.  136,  86  Am.  Dee.  362.  See  §§  505- 

^  Cone  V.  Niagara  Fire  Ins.  Co.  60  507  herein. 
N.  Y.  619;   Malier  v.  Hibernia  Ins.        On  parol  evidence  rule  as  affected 

Co.  67  N.  Y.  283.  by   waiver   or    estoppel,    in    case    of 

^"McCall  V.  Sun  Mutual  Ins.  Co.  fraud  or  mistake  of  agent  jMcparing 

66  N.  Y.  505.  application,   see   note   in   16   L.R.A. 

"Pindar  v.   Resolute  Ins.   Co.  47  (N.S.)  1233. 
N.   Y.    114.      See   also    Rohrback   v. 
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was  done;  that  is,  that  there  was  waiver,  or  an  estoppel.  .  .  . 
It  is  difficult  to  make  all  the  cases  upon  this  subject  harmonize; 
but  by  the  force  of  authority  we  are  constrained  to  hold  that  such 
a  condition  as  this  may  be  waived  by  the  insurer  by  express  words 
to  that  effect,  or  by  acts  done  under  such  circumstances  as  would 
otherwise  impute  a  fraudulent  purpose,  and  as  will  estop  him  from 
setting  up  the  condition  against  the  insured."  ^^  In  a  Wisconsin 
case  ^*  the  agent  was  fully  informed  of  the  facts,  but  wrote  down 
only  such  answers  as  he  deemed  necessary,  and  the  court  says: 
"The  recent  cases  upon  this  subject  fully  sustain  the  position  that 
upon  this  state  of  facts  the  company  is  responsible  for  the  accuracy 
and  omissions  of  its  agent,  even  without  any  express  undertaking 
to  be  so,  and  that  it  cannot  avoid  liability  by  reason  of  any  dis- 
crepancy between  the  real  facts  disclosed  to  him  and  his  presenta- 
tion of  them  in  the  papers.  The  tendency  of  modern  decisions  has 
been  strongly  to  hold  these  companies  to  that  degree  of  responsibil- 
ity for  Hie  acts  of  the  local  agents  which  they  scatter  through  the 
country  that  justice  and  the  due  protection  of  the  people  demand, 
without  regard  to  private  restrictions  upon  their  authority."  ^*  It 
is  also  said  in  a  case  in  the  United  States  supreme  court  ^®  that  ''it 
is  in  precisely  such  cases  as  this  that  courts  of  law  in  modern  times 
have  introduced  the  doctrine  of  equitable  estoppels,  or,  as  it  is 
sometimes  called,  estoppels  in  pais.  The  principle  is,  that  w^here 
one  party  has  by  his  representations  or  his  conduct  induced  tlie 
other  party  to  a  transaction  to  give  him  an  advantage,  which  it 
would  be  against  equity  and  good  conscience  for  him  to  assert,  he 
would  not,  in  a  court  of  justice,  be  permitted  to  avail  himself  of 
that  advantage,  and  although  the  cases  to  which  this  principle 
is  to  be  applied  are  not  as  well  defined  as  could  be  wished,  the 
general  doctrine  is  well  understood,  and  is  applied  by  courts  of 
law  as  well  as  equity  where  the  technical  advantage  thus  obtained 
is  set  up  and  relied  on  to  defeat  the  ends  of  justice  or  establish 
a  dishonest  claim.  It  has  been  applied  to  the  precise  class  of  cases 
of  the  one  before  us,  in  numerous  well-considered  judgments  by 
the  courts  of  this  country.  Indeed,  the  doctrine  is  so  well  under- 
stood and  so  often  enforced  that  if  in  the  transaction  we  are  now 
considering,  Ball,  the  insurance  agent  who  made  out  the  applica- 
tion, had  been  in  fact  the  underwriter  of  the  policy,  no  one  could 

^3  The  court  distinfjuishes  this  case  ^^  But    see    Dewees    v.    Manhattan 

from  Pindar  v.  Resolute  Ins.  Co.  47  Ins.  Co,  (6  Vroom)  35  N.  J.  L.  3G6, 

N.  Y.  114,  and  frora  Ripley  v.  ^tna  and  cases  cited  in  following  sections. 

Ins.  Co.  30  N.  Y.  136,  86  Am.  Dec.  i^Union   Mutual  Ins.   Co.  v.   Wil- 

362.     See  §§  563,  564  herein.  kinson,  13  Wall.   (80  U.  S.)   222,  20 

1*  May  V.  Buckeye  Ins.  Co.  25  Wis.  L.  ed.  617,  per  Miller,  J. 
291,  3  Am.  Rep.  76. 
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doubt  its  applicability  to  the  present  case."  In  New  Hampshire 
the  legislature  has  enacted  that  applications  taken  by  the  company's 
agents  shall  not  be  void  by  reason  of  any  error,  mistake,  or  mis- 
representation, unless  it  shall  appear  to  have  been  intentionally 
and  fraudulently  made.  The  act,  however,  has  been  held  not  to 
apply  to  foreign  corporations  "  and  the  statute  of  Maine  so  pro- 
vides. ^^ 

But  a  distinction  is  made  by  the  New  York  court  of  appeal- 
between  cases  of  the  class  under  consideration  and  those  where 
there  is  a  question  as  to  the  subject  of  insurance.  The  case  was 
this:  A  policy  was  issued  upon  a  written  application  and  surv'ey 
made  by  the  local  agent,  who  signed  the  applicant's  name  thereto. 
The  negotiations  related  to  an  insurance  on  a  mill  house,  but  the 
property  was  described  as  a  tenant  house.  The  agent's  acts  in  mak- 
ing the  application,  survey,  and  representations,  and  in  signing 
the  policy,  were  done  without  the  knowledge  or  authority  of  the 
assured.  The  agent's  authority  was  to  "make  surveys  and  take 
applications  for  insurance."  In  an  action  on  the  policy  it  was 
held  that  the  contract  made  related  to  an  insurance  upon  a  tenant 
house,  and  did  not  apply  to  the  mill  house,  and  that  the  contract 
could  not  be  made  to  cover  another  subject  matter  by  proof  that 
the  agent,  by  mistake,  described  the  wrong  property.  The  court 
said:  ''If  the  contract  of  insurance  relates  to  one  definite  and 
distinct  subject,  it  cannot  be  turned  into  a  contract  for  the  insur- 
ance of  another  and  different  subject,  on  proof  that  the  agent  of 
the  company,  by  mistake,  described  the  wrong  property  in  his 
application."  ^^  In  Indiana  knowledge  that  an  insurance  agent 
cannot  issue  a  policy  does  not  prevent  an  applicant  from  relying 
upon  him  to  write  answers  in  the  application.^" 

§  473.  Misrepresentations  of  agent:  continued. — Representations 
made  to  an  insurance  company  by  their  own  agent  as  to  the  situa- 
tion and  nature  of  the  interest  of  the  assured  are  binding  upon  the 
company,  nor  can  it  avoid  the  policy  on  the  ground  that  repre- 
sentations are  erroneous,  where  there  has  been  no  fraud,  fault,  or 
collusion  on  the  part  of  the  assured.^  So  under  a  Maine  decision 
if  an  application  for  life  insurance  is  drawn  by  the  agent  of  the 

"  Campbell  v.  Moreliants'  &  Farm-  ^o  BowIus  v.  Phoenix  Ins.  Co.  133 

€rs'  Mutual   Fire  Ins.  Co.  37  N.  H.  Ind.  lOG,  20  L.R.A.  400,  32  N.  E.  319. 

42,  72  Am.  Dee.  324.  ^  California. — Menk  v.   Home  Ins. 

"  Stat.  Me.  1861,  c.  34,  sec.  2;  Cas-  Co.  76  Cal.  51.  9  Am.  St.  Rep.  158. 

ton  V.   Monmouth  Mutual   Fire  Ins.  14  Pac.  837,  18  Pac.  Rep.  17. 

Co.  54  Me.  170.  Illinois.    —   Atlantic    Ins.    Co.    v. 

19  Landers   v.    Cooper,   115   N.    Y.  Wright,  22  111.  462. 

279,  12  Am.  St.  Rep.  801,  5  L.R.A.  Indiana.   —    Ph.vnix    Ins.    Co.    v. 

<338,  22  N.  E.  212.  Stark,  120  Ind.  444,  22  N.  E.  413; 
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insurer,  and  the  answers  to  the  interrogations  contained  therein 
are  written  b}^  him  in  filling  out  the  application,  without  fraud 
or  collusion  on  the  part  of  the  applicant,  the  insurer  is  estopped 
from  contraverting  the  truth  of  such  statements  in  an  action  .upon 
the  instrument.^  So  in  case  of  a  misdescription  as  to  the  location 
of  personal  property  by  the  agent  of  the  company,  without  the 
applicant's  knowledge,  the  fact  may  be  alleged  and  proved,  and 
the  company  is  estopped  to  avail  itself  of  the  error  by  way  of 
defense,^  and  the  representations  made  by  the  agent  conclude  the 
company  where  hfe  fills  out  the  policy  and  presents  it  to  the  appli- 
cant for  his  signature  without  acquainting  him  with  its  contents.* 

It  is  held  that  if  the  contract  contains  a  stipulation  that  state- 
ments made  to  or  by  an  agent  must  be  inserted  in  the  contract  to 
bind  the  company,  it  does  not  aid  the  assured  that  the  agent  who 
wrote  the  application  misrepresented  the  interest.^ 

The  following  is  substantially  the  classification  of  cases  where 
the  doctrine  of  estoppel  applies  made  by  the  court  in  a  New  York 
decision,  and  which  refers  to  the  acts  of  the  agent  prior  to  the 
completion  of  the  contract:  1.  Misrepresentations  by  an  agent  as 
to  some  fact  material  to  the  risk,  or  made  so  by  the  terms  of  the 
contract  contained  in  an  application  written  by  the  agent  in  the 
name  of  the  insured,  without  his  authority,  in  which  case  recovery 
is  not  defeated,®  2.  Where  the  agent  is  authorized  to  fill  out  the 
application  in  the  name  of  the  insured,  and  by  mistake  or  inad- 
vertence misstates  the  information  given  by  the  insured,  the  com- 
pany is  bound ; '  in  both  the  cases  the  fault  is  that  of  the  com- 

Phoenix  Ins.  Co.  v.  Allen,  109  Ind.  Ind.  273,  10  N.  E.  85.     See  §§  505- 

273,  10  N.  E.  85.  507  herein. 

Kentucky.  —  Western  Assurance  On  effect  of  insurance  agent's  mis- 
Co.  V.  Rector,  85  Ky.  294,  3  S.  W.  take  in  designating  location  .of  prop- 
415.                                         •  erty,  see  note  in  2  L.R.A.(N.S.)  548. 

Michigan. — Temmink  v.  Metropol-  ■*  Dunbar   v.    Phoenix    Ins.    Co.    72 

itan  Life  Ins.  Co.  72  Mich.  388,  40  Wis.  492,  40  N.  W.  Rep.  386.    See  § 

N.  W.  469.  489  herein. 

Wisconsin. — Dunbar  v.  Phoenix  In-  ^  Shoup    v.    Dwelling-House    Fire 

surance  Co.  72  Wis.  492,  500,  40  N,  Ins.   Co.  51   Mo.  App.  280.     See  §§ 

W.  386.  438,  502  herein. 

2  Marston  v.  Mutual  Life  Ins.  Co.  ®  Benniglioff    v.    Agricultural    Ins. 

89  Me.  206,  56  Am.  St.  Rep.  412,  30  Co.  93  N.  Y.  495,  490;   Sprague  v. 

Atl.  389.  Holland  Purchase  Ins.  Co.  69  N.  Y. 

On   effect   of  agent's   insertion   in  128;  Vilas  v.  New  York  Central  Ins. 

the  application  of  false   answers  to  Co.  72  N.  Y.  590,  28  Am.  Rep.  186; 

questions  correctly  answered  by  the  Ames  v.  New  York  Union  Ins.  Co.  14 

insured,  see  notes  in  4  L.R.A.(N.S.)  N.  Y.  253.     See  next  following  sec- 

G07.  and  L.R.A.1915A,  273.  tions  herein. 

^Plupnix    Ins.    Co.   v.   Allen,    109  'Rowley  v.  Empire  Ins.  Co.  36  N. 
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pany's  agent,  and  the  company  must  sustain  the  loss,  rather  than 
the  insured;  3.  Where  the  authorized  agent  of  the  company  has 
knowledge  of  the  existence  of  a  fact  or  situation  which  would 
render  the  contract  void  under  its  conditions  if  not  represented 
to  the  company  and  indorsed  on  the  policy,  here  the  company  is 
estopped  from  availing  itself  of  noncompliance  with  the  condi- 
tion, on  the  ground  of  fraud  or  injustice;  *  4.  Cases  where  the  acts 
of  the  agent  in  filling  up  the  application  and  signing  the  policy 
is  not  authorized  by  the  insured,  and  where  the  subject  of  insur- 
ance is  .clearly  defined  in  the  contract,  and  the  unauthorized  act 
of  the  acent  does  not  relate  merelv  to  some  incident  of  the  risk, 
but  to  the  subject  matter  itself,  in  which  case  the  company  is  not 
bound. ^ 

§  474.  Misrepresentations  by  agent  in  the  application:  statements 
made  warranties. — There  axe  numerous  decisions  which  hold  that 
where  an  agent  of  the  company,  without  knowledge  or  fault  of  the 
ap])licant,  makes  false  statements  in  the  application  or  omits  to 
state  facts  therein  of  which  he  has  knowledge,  the  policy  is  not 
forfeited,  even  though  it  provides  that  the  statements  in  the  appli- 
cation shall  be  warranties;  and  in  such  cases  the  company  may 
not  show  a  breach  of  warranty  by  proof  of  errors  material  to  the 
risk  in  the  application  or  the  survey.^"    So  it  is  held  that  misstate- 

Y.  550,  551,  4  Abb.  Dec.  131:  Baker  knowledge,    see    note    in    4    L.R.A. 

V.  Home  Life  Ins.  Co.  64  N.  Y.  648;  (N.S.)   758. 

Grattan    v.    Metropolitan    Life    Ins.  ^  Landers  (Sanders)  v.  Cooper,  115 

Co.  92  N.  Y.  274,  44  Am.  Rep.  372;  N.   Y.  2/9,  12  Am.   St.  Rep.  801,  5 

Bennett  v.  Agricultural  Ins.  Co.  106  L.R.A.  638,  22  N.  E.  212,  reversing 

N.  Y.  243,  12  X.  E.  609.    See  §§  481,  supreme  court.     See  next   following 

483  herein.  sections  herein. 

8 -rT„     oi    •  1         -VT-             T71-      T  ^^  Alabama. — Western    Assur.    Co. 

"  Van  blioick  v.  Niagara  Fire  Ins.  o.    ij     j    oq    a  i      mn    "  o      o-n 

r<     CO  i^r   -IT    AOA     Ty-  ^          ^  V.  btoddard,  88  Ala.  oOo,   /    bo.  3/9. 

Co.  o8  N.  Y.  434;  Richmond  v.  same,  .   ,            '        i-i      n        tt           t 

r-n   XT    -tr    nnr,     01      ,          tt           t  Arkausas.  —  Dwelling-House  Ins. 

Cn  QO^  V  V  A?;-  T?""'  i?«-  ^■^-  ''■  Brodie,  52  Ark.  11,  4  L.R.A. 
Co.  90  N    Y.  16,  43  Am.  Rep.  138.   453,  n  s.  W.  1016. 

See  next  following  sections  herein.  Georgia.— C\xihh  v.  American  Acci- 

On   effect  of  knowledge  of   agent  ,ient  Co.  97  Ga.  502,  25  S.  E.  333,  25 

acting  in  two  capacities,  see  note  in  Ins.  L.  J.  876. 

3   L.R.A. (N.S.)    444.      On   effect    of  Indiana.— Germania  Life  Ins.   Co. 

insurance  broker's  knowledge  of  mis-  v.  Lunkenheimer,  127  Ind.  536,  26  N. 

statements  in  application,  see  note  in  E.  1082. 

38  L.R.A. (N.S.)   634.     On  bad  faith  7oHa.— Reynolds    v.    Iowa    &    Ne- 

of  assured  as  affecting  estoppel  of  in-  braska  Ins.  Co.  80  Iowa,  563,  46  N. 

surer  to  set  up  falsity  of  answers  in  W.  659;  Stone  v.  Hawkeye  Ins.  Co. 

application    but    because    of    agent's  68  Iowa,  737,  56  Am.  Rep.  870,  28  N. 

knowledge  of  such  falsity,  see  note  in  W.  47. 

14  L.R.A. (N.S.)  279.     On  provisions  7v«>?.'?fls.— Continental  Life  Ins.  Co. 

in  policy  in  respect  to  vacancy  as  af-  v.    Pierce,   39   Kan.   396,   7   Am.   St. 

fected  by  agent's  representations  or  Rep.  557,  18  Pac.  291. 
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ments  in  the  application  as  to  the  distance  of  buildings  from  the 
one  insured  made  by  the  agent  shall  be  deemed  expressions  of  opin- 
ion only  where  the  agent  knew  all  the  facts  as  well  as  the  assured, 
even  though  the  policy  provided  that  the  statements  in  the  appli- 
cation were  warranties. ^^  Again  a  policy  is  not  avoided  by  false 
statements  in  an  application,  under  a  provision  that  the  statements 
contained  in  the  application  are  warranties  and  if  any  of  them  are 
false,  the  policy  shall  be  void,  when  the  false  statements  in  the 
application  are  made  by  the  agent  of  the  insurance  company, 
without  the  knowledge  of  and  without  any  fraud  or  attempt  to 
deceive  or  misrepresent  on  the  part  of  the  insured.^^  But  it  is  held 
that  where  the  application  provides  that  the  statements  shall  be 
warranties,  that  it  is  the  applicant's  statements,  that  the  company 
will  no  be  bound  by  any  act  or  statement  of  the  agent  not  con- 
tained in  the  application,  and  the  agent  inserts  false  statements  as 
to  the  title,  value,  and  encumbrances,  the  company  is  not  respon- 
sible therefor,  and  it  is  incumbent  upon  the  applicant  to  carefully 
examine  the  paper  containing  the  statements  before  signing.^' 
§  474a.  Same  subject:  medical  examiner. — A  warranty  by  an 
applicant  for  life  insurance,  that  his  answers  to  the  society's  medical 
examiner  are  time,  does  not  make  him  responsible  for  the  truth  of 
such  answers  as  reported  to  the  company;  and  if,  by  being  in- 
correctly written  down  by  such  examiner  without  the  applicant's 
knowledge,  they  are  untrue  as  reported  to  the  company,  the  policy 
will  not  be  avoided  thereby.^^  So  an  insurance  company  is  estopped 
to  question  the  truth  of  answers  in  an  application,  notwithstanding 
the  application  warrants  the  answers  to  be  true,  where  they  are 

Missouri.   —    Combs    v.    Hannibal        ^^  Continental   Ins.   Co.   v,  Pearce, 
Savings  &  Insurance  Co.  43  Mo.  148,   39  Kan.  396,  7  Am.  St.  Rep.  557. 
97  Am.  Dec.  383.  See  next  following  sections  herein. 

New  York. — Bennett  v.  Agricultur-  ^^  Hollowav  v.  Dwelling-House  Ins. 
al  Ins.  Co.  106  N.  Y.  243,  12  N.  E.  Co.  48  Mo. 'App.  1  (St.  L.  C.  A. 
609;  Mowry  v.  Rosendale,  74  N.  Y.  1892)  21  Ins.  L.  J.  379.  See  §§  563, 
360;   Plumb  v.   Cattaraugus   County    564  herein. 

Mutual  Ins.  Co.  18  N.  Y.  392,  72  Am.  Statutes  creating  distinctions  be- 
Dec.  526;  Lasher  v.  Northwestern  tw^een  representations  and  warran- 
National  Ins.  Co.  55  How.  Pr.  (N.  ties;  that  false  statements  in  the  ap- 
Y.)  318.  plication  shall  be  no  cause  for  for- 

Pennsylvania. — Susquehanna  Mu-  feiture  unless  material  to  the  risk; 
tual  Fire  Ins.  Co.  v.  Cusick,  109  Pa.  or  unless  matters  misrepresented  con- 
st. 157;  Kister  v.  Lebanon  Mutual  tributed  to  the  loss,  or  cause  of  death 
Ins.  Co.  128  Pa.  St.  553,  18  Atl.  447,  etc.  are  considered  elsewhere  herein. 
5  L.R.A.  646.  i*  Equitable    Life    Assur.    Soc.    v. 

Texas. — Texas  Banking  &  Insur-  Hazlewood,  75  Tex.  338,  7  L.R.A. 
ance  Co.  v.  Stone,  49  Tex.  4.  217,  16  Am.  St.  Rep.  893,  12  S.  W. 

11  Thomas   v.    Hartford    Fire    Ins.    621. 
Co.  20  Mo.  App.  150. 
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made  under  a  requirement  of  the  company,  by  its  own  medical 
examiner,  who  deduces  the  answer  from  facts  correctly  stated  to 
him  by  the  apphcant,^^  nor  can  an  insurer  rely  for  a  forfeiture 
of  the  policy  on  a  warranty  by  the  applicant  that  the  answers  to 
the  questions  in  the  medical  examination  were  properly  recorded, 
if  it  knew  at  the  time  through  its  medical  examiner  that  they  were 
not.^^  And  this  is  declared  to  be  unquestionably  the  law  of  New 
York ;  or  in  other  words  if  the  insured  truly  answers  the  questions 
and  the  medical  examiner  records  tliese  erroneously  or  falsely  such 
falsity  will  not  avoid  the  policy.  But  the  rule  does  not  apply  to 
a  soliciting  agent  who  has  no  authority  to  receive  them,  his  inquir- 
ies, being  of  a  character  wholly  within  the  domain  of  the  medical 
examiner.^'''  Again,  an  applicant  for  life  insurance,  who  signs 
an  examination  containing  warranties  at  the  beginning  instead 
of  at  the  close,  cannot  be  held  as  a  warrantor  for  the  truth  of 
answers  as  written  b}'  the  examiner,  unless  he  knows  that  they 
are  incorrectly  written.  But  it  is  also  held  that  in  the  latter  event 
it  becomes  his  duty  to  see  that  the  proper  corrections  are  made, 
and  if  he  fails  to  do  so,  although  not  bound  by  a  warranty,  he  is 
estopped  from  disputing  them  as  written. ^^  And  if  an  applicant 
for  insurance  answers  questions  truthfully,  false  answers  in.«erted 
by  the  medical  examiner  in  the  application  do  not  invalidate  the 
insurance,  although  it  is  stipulated  therein  that  he  is  the  agent  of 
the  applicant. ^^  So  an  instruction  to  the  jury,  upheld  upon  other 
grounds,  that  evidence  that,  upon  application  for  the  renewal  of 
a  lapsed  policy,  the  insurer  was  informed  of  the  applicant's  sick- 
'ness  from  heat  prostration,  and  responded  that  it  did  not  matter 
and  renewed  the  policy  and  accepted  the  premium,  might  be  con- 
sidered in  determining  whether  it  was  not  too  late  after  a  loss  for 
the  insurer  to  avoid  payment  on  the  grounds  that  the  attack  was 

^*  ]\rutvial  Benefit  Life  Ins.  Co.  v.  31  Ins.  L.  J.  276,  case  approved  and 

Robison,  58  Fed.  723,  7  C.  C.  A.  444,  clistimjuished  in  Butler  v.  ]Michis;an 

19  U.  S.  App.  266,  22  L.R.A.  32.5.    See  Mutual  Life  Ins.  Co.  184  N.  Y.  337, 

Lyon    v.    United   Moderns,    148    Cal.  77  N.  E.  398,  35  Ins.  L.  J.  471. 

470,  4  L.R.A.(N.S.)   247    (annotated  "Butler  v.  Michigan  Mutual  Life 

on  previous  rejection  by  benefit  as-  Ins.  Co.  184  N.  Y.  337,  77  N.  E.  398, 

sociation  as  declination  or  refusal  of  35  Ins.  L.  J.  471. 

insurance  within  meaning  of  appUca-  ^^  Equitable  Life  Ins.  Co.  v,  Hazle- 

rion    for    life    insurance)     113    Am.  wood,  75  Tex.  338,  7  L.R.A.  217,  16 

St.  Rep.  291,  83  Pac.  804.     Compare  Am.  St.  Rep.  893,  12  S.  W.  621. 

Sovereign    Camp    Woodmen    of    the  ^^  Royal  Neighbors  of  America  v. 

World    V.    Hall,    104    Ark.    338,    41  Boman,  177  111.  27,  69  Am.  St.  Rep. 

L.R.A. (N.S.)  517,  148  S.  W.  526.  201,  52  N.  E.  264. 

^^  Sternaman  v.  Metropolitan  Life  On  medical  examiner  as  agent   of 

Ins.  Co.  170  N.  Y.  13,  57  L.R.A.  318,  insurer   or   insured,   see   note   in   41 

88  Am.  St.  Rep.  625,  62  N.  E.  7()3,  L.R.A. (N.S.)  506. 
Joyce  Ins.  Vol.  II.— 75.          1185 
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serious  enough  to  bring  it  within  the  range  of  diseases  respecting 
which  the  insured  had  answered  in  his  appHcation  for  insurance 
"never  sick,"  is  cited  in  support  of  the  proposition  that  an  insurer 
is  estopped  to  question  the  truth  of  answers  in  an  appHcation  for 
insurance,  where  its  own  medical  examiner  deduces  the  answers 
from  facts  correctly  stated  to  him  by  the  applicant.^"  Again, 
where  it  is  the  duty  of  the  medical  examiner  to  construe  certain 
technical  terms  or  words  in  connection  wdth  answers  relating  to 
assured's  condition  as  to  health  or  to  construe  terms  of  the  mean- 
ing of  which  the  examiner  w^ould  be  supposed  to  have  special 
knowledge,  such  construction  of  said  terms  or  words  written  in  as 
answers,  binds  the  insurer.^ 

It  is  determined,  however,  that  untrue  answers  entered  by  the 
solicitor  and  by  the  medical  examiner  of  a  life  company  and 
signed  by  an  applicant  constitute  breach  of  warranty,  and  ren- 
der the  policy  void,  provided  the  answers  are  of  such  a  char- 
acter as  by  the  contract  are  made  warranties,  where  the  appli- 
cation made  the  statements  contained  therein,  warranties,  and  pro- 
vided that  the  company  should  not  be  responsible  for  the  prepa- 
ration of  the  application,  and  that  any  false  answer  or  suppression 
of  facts  should  render  the  policy  void.^  And  where  answers  as 
to  pregnancy  written  by  the  medical  examiner  were  warranted  true 
and  that  the  answers  as  written  were  as  given  by  the  applicant, 
the  policy  was  held  avoided  where  they  were  untrue.^  It  is  also 
held  that  a  statement  to  the  medical  examiner,  signed  by  an  appli- 
cant for  life  insurance,  is  to  be  deemed  a  part  of  the  application' 
referred  to  in  the  policy,  which  made  the  answers  and  statements 
contained  in  the  application  a  part  of  the  contract  and  declai-ed 
them  warranties,  one  part  of  the  application  declaring  that  the 
answers  and  statements  contained  in  it,  together  with  those  made 
to  the  medical  examiner  and  contained  in  a  separate  part,  should 

20  Knickerbocker  Life  Ins.   Co.  v.  Dimick,  69  N.  J.  L.  384,  62  L.R.A. 

Trefz,  104  U.  S.  197,  26  L.  ed.  708.  774,  55  Atl.  291.     See  §  502  herein. 

Cited  in  New  York  Life  Ins.  Co.  On   innocent   misrepresentation   as 

V.  Russell,  77  Fed.  94,  103,  23  C.  C.  to  health  by  insured  who  has  undis- 

A.  51,  40  U.   S.  App.  530 ;   Mutual  covered  disease,  see  note  in  53  L.R.A. 

Benefit  Life  Ins.  Co.  v.  Robison,  58  193. 

Fed.  723,  730,  7  C.  C.  A.  469,  19  U.  ^  Supreme  Lodge  Knights  &  Ladies" 

S.  App.  266,  22  L.R.A.  331.  of  Honor  v.  Pavne,  101  Tex.  449,  15 

1  Mutual  Benefit   Life  Ins.   Co.  v.  L.R.A.(N.S.)   1277,  108  S.  W.  1160, 
Robison,  58  Fed.  723,  7  C.  C.  A.  444,  37  Ins.  L.  J.  324. 

19  U.  S.  App.  226,  22  L.R.A.  325.  As  to  effect  of  honest  mistake  in 
Compare,  however,  §§  1849,  2003  et  answer  as  to  health,  warranted  to  be 
seq.  herein.  true.     See  note  to  the  above  case  in 

2  Metropolitan    Life    Ins.    Co.    v.   15  L.R.A.(N.S.)  1277. 
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be  the  L-asis  of  the  contract,  an<l  Ijocome  a  part  thereof.'*  Wliethcr 
the  medical  examiner  correctly  wrote  the  answer  given  as  to  health 
is  held  to  be  question  for  the  jury.^ 

§  474b.  Same  subject:  effect  of  signature  of  applicant  at  begin- 
ning of  examination  papers. — The  signature  of  an  applicant  for  life 
insurance,  written  at  the  beginning  of  the  paper,  containing  his 
medical  examination,  is  for  purposes  of  identilication,  rather  than 
for  the  pui-pose  of  binding  him  for  the  truth  of  the  contents  of 
the  paper. ^ 

§  475.  Where  true  answers  are  given  but  agent  inserts  different 
ones  in  application. — Where  the  insured  at  the  time  of  making  the 
application,  gives  full,  true,  and  correct  answers,  relying  upon  the 
skill,  honesty,  and  good  faith  of  the  company's  agent  to  fill  out 
the  application  con-ectly,  and  such  agent  makes  out  the  applica- 
tion incorrectly  or  inserts  answers  different  from  those  given  or 
false  answers,  the  company  cannot  take  advantage  thereof,  and 
where  the  applicant  is  ignorant  of  the  discrepancy  or  wrongful  act 
of  the  agent  he  is  entitled  to  recover  on  the  policy,'  and  this  rule 

*  Metropolitan  Life  Ins.  Co.  v.  Union  v.  Gardiner,  41  Kan.  397, 
Dimick,  69  N.  J.  L.  384,  62  L.R.A.  21  Pae.  233;  Continental  Ins. 
774,  55  Atl.  291.  Co.  v.   Pierce,  39   Kan.   396,   7  Am. 

*  Lynch  v.  Germania  Life  Ins.  Co.  Rep.  557,  18  Pac.  291. 

116  N.  Y.  Supp.  998,  132  App.  Div.  Minnesota.— ^yhi{ney    v.    NationiJ 

571.  Masonic  Aid  As.-,oc.  57  Minn.  472,  59 

^Equitable    Life    Assur.     Soc.    v.  N.    AV.    943;    Kausal    v.    Minnesota 

Hazlewood,    75    Tex.    338,   7   L.R.A.  Farmei-s'  Mutual  Fire  Ins.  Assoc.  31 

217,  16  Am.  St.  Rep.  893,  12  S.  W.  Minn.   17,  per  Mitchell,  J.,  47  Am. 

621.  Rep.  776,  16  N.  W.  430. 

"^  United  States. — Langdon  v.  Union  Missouri. — Mallen  v.  National  Life 

Mutual  Life  Ins.   Co.  14  Fed.   272;  Assoc.  168  Mo.  App.  503,  153  S.  W. 

Lueders  v.  Hartford  Life  &  Annuity  1065,  42  Ins.  L.  J.  618. 

Ins.  Co.  12  Fed.  465.                          '  Nebraska.— Home  Ins.  Co.  v.  Fall- 

California.—L\on  v.  United  Mod-  on,  45  Neb.  554,  63  N.  W.  860,  24 

ems,  148  Cal.  470.  83  Pac.  804.  Ins.  L.  J.  690. 

Colorado.  —   German   Ins.   Co.  v.  New  York — .T.icobs  v.  Northwest- 

Havden,   21   Colo.   127,  52   Am.    St.  em  Life  Assur.  Co.  51  N.  Y.  Sui)p. 

Rep.  206,  40  Pac.  453.  967,  30  App.  Div.  285,  aff'd  1()4  N. 

Indiana. — Germania  Life  Ins.  Co.  Y.  582,  58  N.  E.  1088;  Stemanian  v. 
V.  Lnnkonhcimer,  127  Ind.  536.  26  N.  Metropolitan  Life  Ins.  Co.  170  N.  Y. 
E.  1082;  Rogers  v.  Plufnix  Ins.  Co.  13,  57  L.R.A.  318,  88  Am.  St.  Rep. 
121  Ind.  570,  23  N.  E.  498;  Phoenix  625,  62  N.  E.  763;  Grattan  v.  Metro- 
Ins.  Co.  V.  Allen,  109  Ind.  273,  276,  politan  Life  Ins.  Co.  SO  N.  Y.  2S1, 
10  N.  E.  85.  36  Am.  Rep.  617;  Flynn  v.  Equitable 

Zona.— Stone  v.  Hawkeye  Ins.  Co.  Life  Ins.  Co.  78  N.  Y.  568,  34  Am. 

68  Iowa,  737,  56  Am.  Rep.  870,  28  Rep.  561;  Rowley  v.  Emjiire  Ins.  Co. 

N.  W.  47.  36  N.  Y.  550,  551,  4  Abb.  Dec.  131; 

Kansas.  —  Kansas  Farmers  Fire  Blass  v.  Agricultural  Ins.  Co.  46  N. 

Ins.   Co.   V.   Saindon,   53   Kan.   623;  Y.    Supp.    392,    IS    App.    Div.    4S1 ; 

36     Pac.     983.       Kansas     Protective  Lasher  v.  Northwestern  National  Ins. 
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applies  even  though  the  agent  in  such  case  has  transcended  his 
actual  authority,^ 

§  475a.  Same  subject. —  Where  written  proposals  for  insurance 
are  prepared  by  the  insurer's  agent,  both  questions  and  answers 
must  be  regarded  as  the  act  of  the  insurer,  especially  so  where 
true  answers  were  in  fact  made  b}^  the  applicant  and  the  agent 
substituted  others  for  them  thereby  misrepresenting  the  applicant 
as  well  as  deceiving  his  own  principals.^  So  where  the  agent  is 
informed  of  the  facts,  but  makes  misstatements  in  filling  out  the 

Co.     55    How.    Pr.     (N.    Y.)     318;  Fire   Ins.   Co.   v.    Saindon,   52   Kan. 

O'Rourke   v.   John   Hancock  Mutual  486,  39  Am.  St.  Rep.  356,  35  Pac.  15. 

Life  Ins.  Co.  31  N.  Y.  Supp.  130,  33  Massachusetts. — Thomas    v.    Com- 

N.  Y.  St.  Rep.  522,  24  Ins.  L.  J.  160 ;  mercial  Assur.  Co.  162  Mass.  29,  44 

O'Brien  v.  Home  Benefit  Soc.  27  N.  Am.  St.  Rep.  323,  37  N.  E.  672. 

Y.  St.  Rep.  326.  Missouri.— Mallen  v.  National  Life 

Pennsylvania. — Suravitz     v.     Pru-  Assoc.  168  Mo.  App.  503,  53  S.  W. 

dential  Ins.  Co.  of  America,  244  Pa.  1065,  42  Ins.  L.  J.  618. 

582,  L.R.A.1915A,  273,  91  Atl.  495;  Neiv   York.  —  Bernard  v.  United 

Mullen   V.    Union    Central   Life   Ins.  Life  Ins.  Assoc.  12  Misc.  10,  33  N. 

Co.  182  Pa.  150,  40  Wkly.  N.  C.  529,  Y.  Supp.  22,  66  N.  Y.  St.  Rep.  521 ; 

37  Atl.  988;   Commercial  Union  As-  Corbitt  v.  Metropolitan  Life  Ins.  Co. 

sur.    Co.    V.    Elliott    (Pa.    1888)     12  10  Misc.  221,  30  N.  Y.   Supp.  1069, 

Cent.  Rep.  668,  13  Atl.  970.  63  N.  Y.  St.  Rep.  309 ;  Alger  v.  Met- 

See  §§  505-507  herein.  ropolitan  Life  Ins.  Co.  84  Hun   (N. 

That  false  answer  without  privity  Y'.)   271,  32  N.  Y.  Supp.  323,  65  N. 

of    ajDjilicant    substituted    by    agent  Y.  St.  Rep.  481;  Levell  v.  Royal  Ar- 

ostops  the  company,  see  the  follow-  canum,  9  Misc.  257,  30  N.  Y.  Supp. 

ing  cases :  205,  60  N.  Y.  St.  Rep.  579. 

United     States. — Continental     Ins.  Pennsylvania. — Suravitz     v.     Pru- 

Co.  V.  Chamberlain,  132  U.  S.  304,  33  dential  Ins.  Co.  of  America,  244  Pa. 

L.  ed.  341,  10  Sup.  Ct.  87;  New  York  582,  L.R.A.1915A,  273,  91  Atl.  495. 

Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  Tennessee. — Continental    Fire   Ins. 

519,  29  L.  ed.  934,  6  Sup.  Ct.  837;  Co.  v.  Wliitaker  &  Dillard,  112  Tenn. 

Mutual  Benefit  Life  Ins.  Co.  v.  Rob-  121,  64  L.R.A.  451,  105  Am.  St.  Rep. 

inson,   58   Fed.   723,   19  U.   S.   App.  916,  79  S.  W.  119. 

266,  7  U.  S.  C.  C.  A.  444,  22  L.R.A.  TUisconsm.— Bourgeois    v.    Mutual 

325.  Fire  Ins.  Co.  86  Wis.  402,  57  N.  W. 

Arkansas.  —  Providence  Life  As-  38. 

sur.  Soc.  V.  Reutlinger,  58  Ark.  528,  ^  Union  Ins.  Co.  of  Dayton  v.  Mc- 

25  S.  W.  835.  Gookey,  33  Ohio  St.  555. 

Georgia. — Clubb  v.  American  Ac-  On  effect  of  agent's  insertion  in  the 

oident  Co.  97  Ga.  502,  25  S.  E.  333,  application  of  false  answers  to  ques- 

25  Ins.  L.  J.  876.  tions  correctly   an.swered   by  insured 

Indiana. — Michigan    Mutual     Life  see  notes  in  4  L.R.A. (N.S.)  607,  and 

Ins.  Co.  V.  Leon,  138  Ind.  636,  37  N.  L.R.A.1915A,  273. 

E.  584;   Bowlus  v.  Phcenix  Ins.   Co.  ^American    Life    Ins.    Co.    v.    Ma- 

133  Ind.  106,  20  L.R.A.  400,  32  N.  hone,  21  Wall.  (88  U.  S.)  152,  22  L. 

E.  319.  ed.  593. 

Kansas. — Continental    Ins.    Co.    v.  filed     in:     United     States. — Con- 

Pearce,  39  Kan.  296,  7  Am.  St.  Rep.  tinental     Life     Ins.     Co.     v.     Cham- 

557,  18  Pac.  291;  Kansas  Farmers'  berlain,    132    U.     S.    304,    309,    33 
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application,  the  company  is  bound,^°  And  if  an  applicant  fully 
states  the  facts  to  the  agent,  and  the  agent  writes  the  answers  to 

the  questions  contran,'  to  the  facts  so  stated  the  company  is  estopped 
from  defending  an  action  on  the  policy,  by  reason  of  the  falsity 
of  such  answers.^^     Again,  a  policy  is  not  forfeited  by  erroneous 

L.  ed.  343,  10  Sup.  Ct.  87:  Fidelity  Equitable  Life  Ins.  Co.  78  N.  Y.  568, 

&  Casualty  Co.  v.  Phoenix  T\rnnufae-  577,    34    Am.    Rep.    561;    Mowrv    v. 

turing  Co".  100  Fed.  604,  607,  40  C.  Rosendale,  74  N.  Y.  360,  363 ;  Baker 

C.  A.  617;   McMaster  v.  New  York  v.  Home  Life  Ins.  Co.  64  N.  Y.  648, 

Life  Ins.  Co.  99  Fed.  856,  8G7,  40  C.  650. 

C.  A.  129;  New  York  Life  Ins.  Co.  North    Ccrolina.—FoWeiie    v.    Mu- 

V.  Russell,  77  Fed.  94,  102,  23  C.  C.  tual     Accident     Assoc.     110     N.     C. 

A.  51.  40  U.   S.  App.  530;   Mutual  377,  380,  15  L.R.A.  669,  23  Am.  St. 

Benefit  Life  Ins.  Co.  v.  Robison.  58  Rep.  693.  14  S.  E.  923. 

Fed.  723,  730,  7  C.  C.  A.  469,  19  U.  North  Dakota.— Johnson  v.  Dakota 

S.  App.  266,  22  L.R.A.  331;  Sawver  Fire  &  Marine  Ins.  Co.  1  N.  D.  167, 

V.    Equitable    Accident    Ins.    Co.  *42  179,  45  N.  W.  799. 

Fed.  30,  32.  Pennsylvania. — Smith    v.    People's 

Arkansas. — Dwellinsr-House       Ins.  Mutual     Live-Stock     Ins.     Co.     173 

Co.     V.     Brodie,    52  ^Ark.     11,     14,  Pa.  15,  25,  33  Atl.  567. 

4  L.R.A.  459,  11  S.  W.  1016.  Wisconsin.— Johnston     v.     North- 

California. — Wheaton      v.      North  western  Live-Stock  In.s.  Co.  94  Wis. 

British  &  Mercantile  Ins.  Co.  76  Cal.  117,  121,  68  N.  W.  868. 

415,  419,  9  Am.  St.  Rep.  216,  18  Pae.  Distinguished   in   New   York    Life 

758.  Ins.  Co.  v.  McMaster,  87  Fed.  63,  69, 

Indiana. — Bowlus   v.    Phoenix   Ins.  30  C.  C.  A.  537,  57  U.  S.  App.  638; 

Co.  133  Ind.  106,  117,  20  L.R.A.  404,  Sellers  v.  Commercial  Fire  Ins.   Co. 

32  N.  E.  319;  Germania  Life  Ins.  Co.  105  Ala.  282,  290,  16  So.  798;  Flynn 

V.  Lunkenheimer,  127  Ind.  536,  543,  v.  Equitable  Life  Assur.  Soc.  67  N. 

26  N.  E.  1082;  Pickel  v.  Phoenix  Ins.  Y.  500,  506,  23  Am.  Rep.  134. 

Co.  119  Ind.  291,  298,  21  N.  E.  898.  ^°  McArthur  v.  Globe  Life  Ins.  Co. 

Tvawsas.— Standard  Life  &   Accident  14  Him  (N.  Y.)  348. 

Ins.  Co.  V.  Davis,  59  Kan.  521,  527,  "  Continental     Life     Ins.     Co.    v. 

53  Pac.  856;  State  Ins.  Co.  v.  Grav,  Chamberlain,   132   U.   S.   304,   33   L. 

44  Kan.  731,  735,  25  Pac.  197 ;  Sulli-  ed.  341,  10  Sup.  Ct.  87. 

van  V.  Phoenix  Ins.  Co.  34  Kan.  170,  Cited  in  :    United   States. — Mutual 

174,  8  Pac.  112.  Reserve  Life  Ins.  Co,  v.  Dobler,  137 

.l/«/w^.— Marston  v.  Kennebec  Mu-  Fed.  554,  70  C.  C.  A.  138;  Carrollton 

tual  Life  Ins.  Co.  89  Me.  266,  272,  56  Furniture     Manufacturing     Co.     v. 

Am.  St.  Rep.  412,  36  Atl.  389;  Mail-  American  Credit  Indemnitv  Co.  124 

holt  V.  Metropolitan  Life  Ins.  Co.  87  Fed.  25,  30,  59  C.  C.  A.  550;  Fidelity 

Me.  374,  381,  47  Am.  St.  Rep.  336,  &  Casualty  Co.  v.  Phoenix  Manufae- 

32  Atl.  989.  luring  Co.  100  Fed.  604,  608,  40  C. 

Maryland. — Keystone  Mutual  Ben-  C.  A.  618;  Fidelity  Mutual  Life  As- 

efit  Assoc,  v.  Jones,  72  Md.  363,  365,  soc.  v.  Miller,  92  Fed.  63,  75,  34  C. 

20  Atl.  195;  Ben  Franklin  Ins.  Co.  C.  A.  223,  63  U.  S.  App.  717;  New 

v.  Gillett,  54  Md.  232,  218.  York  Life  Ins.  Co.  v.  McMaster,  87 

Michi(Ja^n.—^Yesti:h^}s{ev    Fire    Ins.  Fed.  63,  68,  30  C.  C.  A.  537,  57  U.  S. 

Co.  V.  Earle,  33  Mich.  143,  151.  App.  638;  Sladden  v.  NeAv  York  Life 

New  YorA:.— Miller  v.  Phcenix  Mu-  Ins.  Co.  86  Fed.  102,  106,  29  C.  C. 

tual     Life     Ins.     Co.     107     N.     Y.  A.  600,  58  U.  S.  App.  482;  Phoenix 

292,    301,   14   N.   E.   271;    Flvnn    v.  Ins.    Co.    v.    Warttemberg,    79    Fed. 
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statements,  knowing!}-  inserted  in  an  application  by  the  insurer's 
agent.^^  So  where  answers  are  written  in  the  application  by  the 
insurer's  agent  without  the  knowledge  or  consent  of  the  applicant, 
the  company  is  precluded  from  any  defense  based  on  the  falsity  of 
such  answers,^^  and  cannot  avoid  payment  of  the  loss  in  such  case.^* 
So,  an  insurance  company  is  estopped  from  denying  the  truth  of 
statements  falsely  filled  in  in  blanks  in  printed  form  for  application 
by  its  agent  without  the  knowledge  of  the  insured,  although  the 
insured  signed  the  application,  the  agent  having  been  truthfully 
informed  by  the  insured  of  the  condition  of  the  premises,  and  hav- 
ing personally  inspected  the  same,  where  the  company  receives  the 
premium,  and  issues  a  policy,  and  a  loss  occurs. ^^  If  an  applica- 
tion for  insurance  is  made  out  by  the  authorized  agent  of  the 
insurer,  and  the  insured  tiiithfully  states  the  real  facts,  but  such 
agent  writes  his  answers  incorrectly,  and  the  insured  signs  the 
application  in  good  faith  and  without  knowledge  of  the  agent's 
fraud,  the  insurer  is  bound  b}^  the  policy  issued  and  accepted  by 
the  insured  although  there  is  a  provision  in  the  application  attached 
thereto  that  the  statements  of  the  insured  therein  shall  be  consid- 
ered as  warranties.  In  such  ca.se  the  warranties  of  the  insured 
must  be  treated  as  having  been  waived  by  the  insurer.^^  So  where 
the  insurer's  agent  prepares  the  applications  for  insurance,  the 
insurer  is  not  relieved  from  responsibility  for  the  acts  of  the  agent 
by  reason  of  the  fact  that  the  answers  as  written  by  the  agent  were 
subsequently  read  to  the  applicant,  and  signed  by  liim.^' 

If  an  applicant  for  membership  in  a  benefit  society  makes  truthful 
answers  to  questions  concerning  specific  diseases,  but  the  medical 
examiner  incorrectly  transcribes  tliem  in  his  report,  the  society 

245,  248,  24  C.  C.  A.  547,  48  U.  S.  Hartman  v.  Keystone  Ins.  Co.  21  Pa. 

App.  344;   New  Yoit;  Life  Ins.  Co.  466,  477. 

V.  Russell,  77  Fed.  94,  101,  23  C.  C.  ^^  Brown  v.  Metropolitaa  Life  Ins. 

A.  49,  40  U.  S.  App.  530;  Standard  Co.   65   Mich.    306,   8   Am.   St.   Rep. 

Life  &  Accident  Ins.  Co.  v.  Fraser,  894,  32  N.  W.  610. 

76  Fed.  705,  708,  22  C.  C.  A.  501,  44  ^*  Kansas    Farmers    Ins.     Co.    v. 

U.   S.  App.  694.  Saindon,   52   Kan.   486,   39   Am.   St. 

Texas.— Mutual    Life    Ins.    Co.    v.  Rep.  356,  35  Pae.  15. 

Blodgett,  8  Tex.  Civ.  App.  45,  50,  27  ^^  Continental   Ins.   Co.  v.   Pearee, 

S.  W.  286.  39  Kan.  296,  7  Am.  St.  Rep.  557,  18 

Distinguished    in    Mutual    Reserve  I'ac.  291. 

Fund   Life   Assoc,   v.    Simmons,   107  ^^  Otte  v.   Hartford  Life  Ins.   Co. 

Fed.  418,  419,  46  C.  C.  A.  394.  88  Minn.  423,  97  Am.  St.  Rep.  532, 

12  Clark  V.  Manufacturers'  Ins.  Co.  93  N.  W.  608. 

8   How.    (49  U.   S.)    235,   12   L.   ed.  i^  American  Life  Ins.   Co.  v.  Ma- 

1061.     Cited  in  Germania  Fire  Ins.  hone,  21  Wall.  (88  U.  S.)  152,  22  L. 

Co.  V.  Hick,  23  111.  App.  381,  385;  ed.  593. 
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is  estopped  to  assert  the  falsity  of  the  answers  as  a  defense  to  an 
action  on  the  certificate  of  insurance." 

But  it  is  decided,  however,  that  while  an  applicant  for  life 
insurance  is  not  bound  to  exercise  supervision  over  the  writing 
down  of  his  answers  by  the  medical  examiner,  yet  if  he  knows  that 
his  answers  have  been  incorrectly  written  down,  it  becomes  his  duty 
to  see  that  proper  corrections  are  made,  and  if  he  fails  to  do  so  he 
will  be  estopped  from  disputing  them  as  written,  even  though 
recovery  upon  the  policy  is  thereby  defeated. ^^ 

§  476.  Same  subject:  cases.— Where  the  applicant  states  fully 
and  truthfully  the  circumstances  relating  to  the  title  and  owner- 
ship of  the  property  insured,  and  the  agent,  knowing  all  the  facts, 
states  the  title  incorrectly  and  issues  a  policy,  the  company  cannot 
take  advantage  thereof.^" 

18  Lvon  V.  United  Moderns,  148  loica. — Taylor  v.  Anchor  Mutual 
Cal.  470,  4  L.R.A.(N.S.)  247n,  113  Fire  Ins.  Co.  116  Iowa,  625,  57 
Am.  St.  Rep.  291,  83  Pac.  804.  L.R.A.  328,  93  Am.  St.  Rep.  261,  88 

19  Equitable    Life    Assur.    Soc.    v.  N.  W.  807. 

Hazlewood,   75    Tex.    338,   7   L.R.A.  Kansas.— Rwlen   v.   National    Fire 

217,  16  Am.  St.  Rep.  893,  12  S.  W.  Ins.   Co.  of  Hfd.   80  Kan.   127,  102 

621.  Pac.  52 ;  German  Ins.  Co.  v.  Gray,  43 

On  bad  faith  of  assured  as  affect-  Kan.  497,  8  L.R.A.  70,  19  Am.   St. 

ing   estoppel    of   insurer    to    set    up  Rep.  150,  23  Pac.  637. 

falsity  of  answers  in  application  be-  Kentucky. — Rhode    Island    Under- 

cause  of  agent's  knowledge  of  such  writers'   Assoc,  v.   Monarch,  98  Ky. 

falsity,  see  note  in  14  L.R.A. (N.S.)  305,  17  Kv.  L.  Rep.  870,  32  S.  W. 

279.  959,  25  Ins.  L.  J.  116 ;  Hartford  Fire 

20  Creed   v.   Sun   Fire   Office,   101  Ins.    Co.    v.    Haas,    87    Ky.    531,    2 
Ala.  522,  23  L.R.A.  177,  14  So.  323;  L.R.A.  64,  9  S.  W.  720. 
Williamson  v.  New  Orleans  Ins.  Co.  Michigan. — Beebe   v.    Ohio    Farm- 
84  Ala.  106,  4  So.  36.  ers  Ins.  Co.  93  Mich.  514,  18  L.R.A. 

Arkansas.— Peo\^\es  Fire  Ins.   Co.    481,  32  Am.  St.  Rep.  519,  53  N.  W. 
V.    Goyne,    79   Ark.    315,    16   L.R.A.   818. 
(N.S.)  1180,  96  S.  W.  365.  iVety    Torfc.- Berry    v.    American 


man  Ins  Co  v.  Havden  21  Colo  127,  ^-^^^  ^  j^^^^^^g  ^^^    C^    20  N.  Dak. 

o2  Am.  St.  Rep.  206,  40  Pac.  453.  g^g   g^  l.r,a.(N.S.)  539,  127  N.  W. 

Connecticut. — Woodburys    Savings  ooj 

Bank    v.    Charter   Oak   Ins.    Co.    31  „',,  ,                  /-,            .     ^.      _ 

^           CI-      13    1           X-         T      J  Oklahoma.  —  Germania  i^ire  Ins. 

Conn,    oli  ;    Peck    v.    New    London  -,           t^       •            ^o  ^m  i      o-n    i^o 

County    Mutual    Ins.    Co.    22    Conn.  ^o.  ^^  Bamnger,  43  Okla^  2.9,  142 

gjg  Pac.  lOio;  Arkansas  Ins.  Co.  v.  Cox, 

7///„o,-s._Germania   Fire   Ins.    Co.  21  Okla.  873,  20  L.R.A.(N.S.)    775, 

V.  Hick,  125  111.  361,  8  Am.  St.  Rep.  98  Pac.  552. 

384,  17  N.   E.   792,  Dwelling-House  Pennsylvania.  —  Cjildwell  v.  Fire 

Ins.  Co.  V.  Dowdall,  55  111.  App.  622;  Assoc,    of    Phila.    17<     Pa.    492,    39 

Pho>nix  Ins.  Co.  v.  Whiteleather,  34  AVkly.  N.  C.  238,  35  Atl.  612;  Welsh 

111.  App.  60.  V.  London  Assur.  Corp.  151  Pa.  St. 
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It  is  held  in  Alabama  that  where  an  application  for  insurance 
was  made  to  an  agent  authorized  to  issue  policies  of  fire  insurance, 
to  whom  the  applicant  fully  and  truly  stated  his  interest  in  the  prop- 
erty, and  the  agent,  being  fully  informed,  drew  up  the  application, 
received  the  premium,  and  turned  over  the  policy  to  the  applicant, 
it  could  not  be  avoided  on  the  ground  that  he  was  not  the  uncondi- 
tional and  sole  owner  of  the  property,  and  that  his  interest  therein 
was  not  correctly  stated  in  the  application.^  And  if  an  applicant 
for  insurance  truly  states  the  condition  of  the  property  with  refer- 
ence to  incumbrances  to  the  insurance  agent,  who  incorrectly  states 
them  in  writing  the  application,  such  incorrect  statement  does  not 
avoid  the  policy.^  So  where  assured  truthfully  answers  as  to  encum- 
brances, and  the  agent  states  that  there  is  no  encumbrance,  the 
insured  is  not  precluded,^  and  where  the  applicant  apprised  the 
company's  agent  of  all  the  facts  concerning  a  mortgage  on  the 
property,  and  the  policy  required  the  whole  amount  of  encum- 
brance on  the  property  to  )je  stated,  the  assured  has  a  right  to 
assume  that  the  agent,  in  filhng  out  the  apphcation,  has  conformed 
to  such  requirement,  and  has  set  forth  the  matter  with  such  accu- 
racy as  is  deemed  necessary  or  important  by  the  principal.*  So 
where  an  insurance  agent  fills  out  and  signs  an  application  for 
insurance  without  the  authority  or  knowledge  of  the  applicant  in 
which  he  states  that  the  property  is  unencumbered,  although  the 
applicant,  in  a  prior  oral  application  to  him  for  insurance,  told 
him  that  there  was  a  mortgage  on  the  property,  the  company  is 
'  bound,  though  the  policy  provided  that  it  should  be  void  for  any 
false  representations  made  in  the  application.  In  such  case  the 
company,  by  issuing  the  policy  and  accepting  the  premium,  must 
be  held  to  have  waived  a  written  application  by  the  assured,  and 

607,  31  Am.   St.   Rep.   786,  25  Atl.  522,  23  L.R.A.  177,  46  Am.  St.  Rep. 

141.  134. 

South    Carolina.   —   Pearlstine    v.        ~  Tavlor   v.    Anchor   Ins.    Co.    116 

Phoenix  Ins.  Co.  74  S.  Car.  246,  54  Iowa,  625,  93  Am.  St.  Rep.  261,  57 

S.  E.  372.  L.R.A.  328,  88  N.  W.  807.     See  §§ 

Tennessee. — Home  Ins.  Co.  v.  Han-  563,  564  herein, 
cock,  106  Tenn.  513,  52  L.R.A.  665,        ^  Bowliis   v.   Phoenix   Ins.    Co.   133 

62  S.  W.  145.  Ind.  106,  109,  20  L.R.A.  400,  32  N. 

Wisconsin.  —  Dowling  v.  Lanca-  E.  319. 
shire  Ins.  Co.  92  Wis.  63,  31  L.R.A.        *  Michigan  State  Ins.  Co.  v.  Lewis, 

112,  65  N.  W.  738.  30  Mich.  41;  Springfield  Fire  &  Ma- 

On    effect    of    insurance    broker's  rine  Ins.  Co.  v.  Phillips    (Ky.   Sup. 

knowledge  as  to  title,  see  note  in  38  Ct.  1894)   16  Ky.  L.  Rep.  352.     See 

L.R.A. (N.S.)   637.  §§  563,  564  herein. 

1  Creed  v.  Sun  Fire  Office,  101  Ala. 
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to  have  taken  the  insurance  with  the  encumbrance  on  the  property.*^ 
Again,  the  company  cannot  defend  on  the  ground  that  the  a])i)li- 
cation  failed  to  state  the  title  correctly  where  the  agent  is  fully 
informed  that  a  deed  to  the  insured  is  only  a  mortgage,  and  the 
latter's  interest  only  that  of  a  mortgagee.^  The  same  rule  obtains 
where  the  agent  states  that  the  applicant  is  the  owner  in  fee,  and 
that  no  other  person  is  interested  in  the  premises,  when  he  has  been 
informed  to  the  contrary,"^  and  the  company  is  estopped  from  avail- 
ing itself  of  the  agent's  misstatements  in  relation  to  the  property 
where'  he  is  fully  informed  of  all  the  facts  and  acquainted  with 
the  location  of  the  property.^  The  company  is  also  estopped  from 
denying  the  description  adopted  in  the  policy.  So  where  the  facts 
in  relation  to  the  title  are  fully  disclosed  by  the  applicant  to  the 
company  or  its  agents,  or  in  case  the  company  is  otherwise  cogni- 
zant of  the  facts,  and  it  dispenses  with  any  act  on  the  part  of  the 
assured,  if  it  erroneously  determines  that  the  assured  has  one  kind 
of  interest  in  the  premises  when  he  has  another,  it  cannot  be  heard 
to  say  that  they  were  mistaken,  and  by  that  means  escape  liabil- 
ity.^ In  another  case  the  solicitor  and  agent  of  the  company,  who 
was  in  the  habit  of  filling  out  applications  with  the  knowledge  of 
the  company,  propounded  the  questions  and  assumed  to  enter  in 
writing  in  the  blanks  left  for  that  purpose  in  the  application  the 
answers  given  by  the  applicant,  who  informed  the  agent  that  the 
house  was  unoccupied,  l3ut  that  when  occupied  it  was  occupied  by 
the  tenant  as  a  hired  man.  The  agent  untruly  represented  the 
assured  as  answering  that  the  house  was  occupied  as  a  residence  by 
a  tenant,  and  the  latter,  supposing  that  the  answers  given  by  him 
to  the  questions  were  correctly  entered,  signed  the  application  with- 
out noticing  the  misstatements.  There  was  a  conflict  of  evidence, 
but  the  facts  were  found  as  stated,  and  it  was  held  that  the  mis- 
statements could  not  be  imputed  to  the  assured,  and  the  applica- 
tion was  reformed.^"  So  the  policy  cannot  be  avoided,  on  the  ground 
that  the  insured  was  only  a  life  tenant,  when  that  fact  was  made 

5  Baker  v.  Ohio  Fanners'  Ins.  Co,        ^  Andes   Ins.    Co.   v.    Fish,   71    111. 
70  Mich.  199,  14  Am.  St.  Rep.  485,    620. 

38  N,  W.  216.  1°  Bennett  v.  At^ricultural  Ins.  Co. 

6  Tarbell  v.  Vermont  Mutual  Fire    106  N.  Y.  243,  12  X.  E.  609.     See  §§ 
Ins.  Co,  63  Vt.  53,  22  Atl.  533.  565,  566,  2231,  herein. 

'  Grouse  v,  Hartford  Fire  Ins,  Co.        On  effect  on   ]>rovisions  as  to  va- 
79  Mich.  249,  44  X.  W.  496.  canoy  or  occupancy  of  agent's  repre- 

^  Wvtheville  Insurance  &  Banking    sen  tat  ions  or  know  U'dge,  see  note  in 
Co.  V."  Stulze,  87  Va.  629,  13  S,  E,    4  L.R.A,(N.S.)  738. 
77,  15  Va.  L.  J.  328. 
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known  to  the  insurer's  agent  at  the  time  the  policy  was  issued, 
notice  to  him  being  constructive  notice  to  the  principaL" 

Where  the  apphcant  truly  states  all  the  facts  relative  to  keeping 
a  watchman,  and  the  agent  writes  answers  which  are  not  strictly 
true,  the  company  is  bound  by  its  agent's  statements. ^^  Qq  where 
an  applicant  for  an  accident  policy  informed  the  agent  that  one 
of  his  feet  had  been  frozen  and  part  of  the  bones  of  such  foot 
removed,  and  that  the  foot  was  sometimes  numb,  and  was  told  by 
the  agent  that  this  was  of  no  consequence  and  the  latter  wrote  in 
the  application  that  the  applicant  had  never  had  any  bodily  or 
mental  infirmity,  it  was  held  that  the  insured  was  not  chargeable 
with  fraud  in  not  having  read  the  application."  And  it  is  held 
that  where  a  clerk  of  the  agent  conducts  the  examination  of  the 
applicant  within  a  few  feet  of  the  agent,  who  hears  the  answers, 
and  it  appeare  that  clerk  had  been  in  the  habit  of  soliciting  insur- 
ance and  collecting  premiums,  the  company  cannot  set  up  falpo 
answers  inserted  by  the  clerk  without  the  applicant's  knowledge 
in  defense  to  an  action  on  the  policy.^* 

It  is  decided,  however,  in  Massachusetts  that  the  fact  that  the 
property  was  fully  described  to  the  agent  cannot  be  shown  to  vary 
the  written  contract.^^ 

§  477.  Where  answers  are  unintentionally  incorrect:  agent's 
knowledge.— If  a  local  agent  intrusted  with  printed  policies  of  the 
company,  signed  by  its  officers,  to  be  filled  out  and  delivered  as 
in  his  judgment  he  shall  deem  advisable,  issues  a  policy  and  re- 
ceives the  premium,  and  the  same  is  retained  by  the  company,  and 
the  policy  allowed  to  remain  in  force,  it  is  bound  by  the  policy, 
although  there  are  representations  made  as  to  encumbrances  which 
unintentionally  are  incorrect,  but  are  known  to  be  so  by  the  agent. 
So  it  has  been  said  that:  'Terhaps  in  the  earlier  history  of  insur- 
ance it  may  have  been  the  requirement  that  a  written  application 
should  be  made  to  the  company  at  its  central  place  of  business,  and 
that  upon  the  information  so  obtained  the  executive  officers  of  the 
company  determined  whether  or  not  it  was  advisable  to  issue  a 
policy  for  wdiich  application  had  been  made.     In  such  case  the 

"  Western  Assur.  Co.  v.  Stoddard,  Assur.    Co.    162    Mass.    29,    44    Am. 

88  Ala.  606,  7  So.  379.  St.   Rep.   323,  37  N.   E.   672,   citing 

^2  Malleable  Iron  Works  v.  Phoonix  Barrett   v.   Union   Ins.    Co.   7   Cash. 

Ins.  Co.  25  Conn.  465.  (61   Ma.ss.)    175;   Jenkins  v.   Quincy 

13  Whitney    v.     National    Masonic  Ins.    Co.    7    Gray    (73    Mass.)    370; 

Accident  Assoc.  57  Minn.  472,  59  N.  McCluskey    v.    Providence- Washins:- 

W.  943.  ton  Ins.   Co.  126  Mass.  306;   Batch- 

1*  Syndicate  Ins.  Co.  v.  Catchings,  elder   v.    Queen    Ins.    Co.    135   Mass. 

104  Ala.  176,  16  So.  46.  449.     See  §§  505-507  herein. 

1^  Thomas    v.     Connecticut     Union 
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local  agent  had  no  duty  to  perform,  except  such  as  required  the 
exercise  of  no  discretion  or  judgment  on  his  part.  In  modern 
times,  however,  this  primitive  metliod  of  doing  business  had  been 
abandoned,  and  the  local  agent  is  intrusted  with  policies  to  be 
filled  out  and  delivered  as  in  his  judgment  he  shall  think  advisable. 
The  necessity  of  an  application  has,  therefore,  in  a  large  measure 
ceased,  and  while  the  company  may  still  disapprove  of  the  issue 
of  a  policy,  this  right  will  be  found  to  exist  by  virtue  of  reserva- 
tions in  tiie  policy  itself.  Until  the  right  of  disapproval  is  exer- 
cised, the  policy  is  treated  by  the  company  as  binding  at  least 
as  against  the  insured.  Under  these  conditions  it  is  but  fair  that 
the  right  to  revoke  the  policy  should  continue  no  more  than  a 
reasonable  time.  In  the  case  under  consideration  there  was  no 
disapproval  of  the  policy  until  a  lapse  of  nearly  four  months  after 
ic  had  been  issued,  and  then  only  after  a  total  loss  had  been  sus- 
tained. To  inflexibly  hold  now  that  the  representations  made  in 
the  application  amounted  to  a  warranty,  and  that  if  in  any  respect 
they  were  untrue,  the  liability  of  the  company  would  be  avoided, 
irrespective  of  the  fact  that  the  policy  was  not  in  fact  issued  in 
reliance  upon  the  representations  made  in  the  application,  would 
be  to  sacrifice  matters  of  substance  for  those  of  mere  form.  .  .  . 
There  had  been  no  proof  as  to  the  scope  of  the  powers  of  the  local 
agent.  He  had  been  furnished  by  his  principal  with  a  printed 
blank,  in  which  were  contained  one  hundred  and  forty  questions 
to  be  answered  by  the  applicant  for  insurance.  The  answers  to 
the  questions  were  written  by  the  local  agent  of  the  company.  In 
relation  to  some  of  the  answers  made,  this  agent  knew  of  the  inac- 
curacy. The  answer  to  which  most  criticism  is  now  directed  was 
not  recorded  as  given.  It  would  be  manifestly  unfair  to  hold  liable 
only  the  applicant  for  each  of  these  inaccuracies.  It  is  insisted, 
however,  that  to  allow  evidence  as  to  the  real  facts  which  surround 
and,  in  our  view,  which  should  qualify  the  effect  of  the  inaccurate 
statements  in  the  application,  would  be  to  permit  of  the  intro- 
duction of  parol  evidence  to  vary  the  terms  of  a  written  contract, 
and  this  contention  is  made,  because  by  the  terms  of  the  policy 
the  representations  referred  to  are  made  a  part  of  the  policy  itself. 
In  this  contention  there  is  some  plausibiUty,  yet  we  think  it  should 
no  more  be  rigidly  enforced  than  a  stipulation  in  an  executory 
contract  for  the  recovery,  in  case  of  a  failure  to  perform,  of  a  fixed 
amount  carefully  described  as  liquidated  damages,  as  to  which  it 
is  permitted  to  be  shown  that  in  fact  not  liquidated  damages,  but 
a  penalty,  was  intended.  The  application  signed  is  competent 
evidence  to  show  what  representations  were  made  by  the  apjilicant, 
but  there  is  no  good  reason  for  holding  that  this  precludes  all 
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other  evidence.  The  application  cannot  be  made  a  contract,  either 
in  form  or  substance,  even  though  it  is  therein  agreed  that  it  shall 
have  that  force.  It  is,  at  most,  evidence  of  representations  of 
facts  preliminary  to,  and  it  may  induce,  the  making  of  a  contract 
of  insurance.  When  these  representations  are  written  out  by  the 
agent  of  the  insurance  company,  the  signing  of  them  is  competent 
evidence  that  such  representations  were  made  by  the  applicant.  In 
view  of  the  fact,  however,  that  the  company  does  not  issue  its  pol- 
icy on  the  faith  of  these  representations,  it  is  permissible  to  show 
what  representations  were  actually  made  to  the  agent  who  in  fact 
issued  the  policy  and  received  the  premium.  His  principal  is 
bound  to  abide  by  the  exercise  of  such  discretion  as  has  been  vested 
in  him  as  its  agent.  If,  upon  the  policy  being  forwarded  with  the 
application,  and  even  upon  other  evidence,  the  company  is  dissat- 
isfied, it  may  disaffirm  the  act  of  its  agent,  return  the  premium, 
and  cancel  the  policy.  It  cannot,  however,  return  the  premium 
and  cancel  or  repudiate  the  policy  when  by  reason  of  a  loss  of 
the  insured  property  it  becomes  its  interest  so  to  elect  to  do."  ^^ 
§  477a.  Where  agent  corrects  old  application  or  fills  in  new  one 
therefrom  or  from  other  applications. — Where  an  agent  corrected  an 
old  application  on  the  same  property  to  accord  with  such  changes 
as  he  supposed  existed  in  the  property,  and  forwarded  such  appli- 
cation instead  of  waiting  to  send  one  which  contained  the  appli- 
cant's ansv;ers,  it  was  held  that  the  company  was  estopped  from 
availing  itself  of  misrepresentations  as  a  ground  of  forfeiture,  and 
that  the  agent  was  the  company's  agent. ^''^  And  where  the  insurer 
rejects  an  application  but  agrees  to  issue  a  policy  in  another  form 
and  the  applicant  signs  a  new  application  in  blank  agreeing  with 
the  agent  that  he  shall  fill  it  in  from  the  answers  in  the  rejected 
application  but  he  did  not  fill  them  in  as  they  were  therein  set 
forth  it  was  held  that  insured  was  bound  by  the  answers  in  the 
new  application  only  in  so  far  as  they  were  identical  with  those 
in  the  old  application  and  as  to  those  which  the  agent  had  changed 
they  were  the  agent's  answers  and  not  binding  on  insured. ^^  Again, 
if  an  agent  prepares  an  application  from  information  obtained 
from  other  applications  which  had  been  signed  by  the  applicant, 
the  insurer  is  estopped  to  set  up  in  defense  the  falsity  of  the 
answers,  where  it  also  appears  that  the  applicant  without  know- 

^^  German    American    Ins.    Co.    v.  Ins.  Co.  4  R.  I.  141.     See  Fletcher  v. 

Hart,  43  Neb.  441,  61  N.  W.  582,  per  Bankers  Life  Ins.  Co.  62  Misc.  546, 

Ryan,   C.     See  Rissler  v.   American  116  N.  Y.  Supp.  1105. 
Central  Ins.  Co.  150  Mo.  366,  51  S.        ^^  Hewev  v.  Metropolitan  Life  Ins. 

W.  755,  28  Ins.  L.  J.  615.  Co.  100  Me.  523,  62  Atl.  600.     See  § 

"Wilson  V.  Conway  Mutual  Fire  485  herein. 
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ing  what  the  answers  were  signed  said  application  at  the  agent's 
request  and  upon  being  assured  by  him  that  it  was  prepared  in 
accordance  with  the  assurer's  rules  and  regulations.^^ 

§  478.  False  answer  by  clerk  of  agent. — Where  the  clerk  of  an 
agent  is  accustomed  to  solicit  insurance  and  collect  premiums,  and 
he  examines  an  applicant  within  a  short  distance  of  the  agent,  and 
without  applicant's  knowledge  writes  down  false  answers  to  the 
questions,  the  company  cannot  avail  itself  thereof  as  a  defense.^" 

§  479.  Misrepresentations:  application  signed  by  agent  without 
applicant's  authority.— There  is  a  class  of  cases  which  hold  that 
although  the  representation  is  of  some  fact  material  to  the  risk,  or 
made  so  by  the  terms  of  the  contract,  the  insurance  is  nevertheless 
binding  upon  the  company  where  the  application  was  prepared  by 
the  agent  in  the  name  of  the  assured,  but  without  his  authority.^ 
So  if  an  agent  fills  out  and  signs  an  application  without  the  knowl- 
edge of  the  applicant,  the  company  is  liable  on  the  policy,  notwith- 
standing provisions  therein  concerning  misrepresentations.  In  this 
case  the  assured  in  his  oral  application  referred  to  a  mortgage  on 
the  property,  but  the  application  stated  that  it  was  unencumbered.^ 
So  where  the  risk  is  erroneously  described  in  an  application  pur- 
porting to  be  that  of  the  person  whose  name  is  signed  thereto,  but 
which  signature  the  company  knows  to  be  in  their  agent's  hand- 
writing, and  which  signature  was  unauthorized,  the  applicant  is 
not  bound  thereby,  even  though  the  application  is  referred  to  in 
the  policy  as  a  part  thereof.^  And  the  insured  will  not  be  bound 
by  a  written  application  which  fails  to  disclose  the  true  title  of  the 
assured,  although  the  policy  refers  thereto,  where  such  application 
is  not  signed  by  the  assured,  and  it  is  not  shown  that  he  authorized 
it  to  be  made  or  ratified  its  execution,  nor  will  he  be  bound  in 
such  case  by  false  representations  therein.*  But  it  is  held  in  a 
Maine  case  ^  that  the  assured  was  bound  by  a  representation  con- 

19  Roe  V.  National  Life  Ins.  Assoc.  On  retention  of  policy  as  waiver 
137  Iowa,  696,  17  L.R.A.(N.S.)  1144,  of  fraud  or  mistake  as  to  signature 
115  N.  W.  500.  to.  see  note  in  67  L.R.A.  718. 

20  Syndicate  Ins.  Co.  v.  Catcliings,  ^  Baker  v.  Oliio  Fire  Ins.  Co.  70 
104  Ala.  176,  16  So.  46.  Mich.  199,  14  Am.  St.  Rep.  485,  38 

1  Sprague  v.  Holland  Purchase  Co.  N.  "VV.  216. 
69   N.   Y.   128;   Ames   v.  New   York  M.anders  v.   Watertown  Fire  Ins. 
Union  Ins.  Co.  14  N.  Y.  253;  Benn-  Co.  19  Hun   (N.  Y.)   174,  86  N.  Y. 
inglioff   V.   Agricultural   Ins.   Co.   93  414,  40  Am.  Rep.  554. 
N.  Y.  495,  496 ;  Vilas  v.  New  York  *  Lycoming  Fire  Ins.  Co.  v.  Jack- 
Central  Ins.  Co.  72  N.  Y.  590,  28  Am.  son,  83  111.  302,  25  Am.  Rep.  386. 
Rep.  186.     See  Landers  (Sanders)  v.  ^  Hidiardson  v.  Maine  Ins.  Co.  46 
Cooper,  115  N.  Y.  279,  286,  12  Am.  Me.  394,  74  Am.  Dec.  459. 
St.  Rep.  801,  5  L.R.A.  038,  22  N.  E. 
212,  per  Andrews,  J. 

1197 


§§  480,  481  JOYCE  ON  INSURANCE 

cerning  encumbrances  made  by  an  agent  in  an  application,  although 
he  was  correctly  informed  of  the  facts,  and  although  he  signed  the 
assured's  name  to  the  application  without  his  knowledge,  it  appear- 
ing that  the  assured  applied  by  letter  to  the  company's  agent  for 
insurance,  and  that  the  policy  issued  referred  to  the  application  as 
a  part  thereof.  The  court  held  that  by  accepting  the  pohcy  the 
assured  covenanted  and  agreed  that  the  statements  contained  in 
the  application  were  full,  just,  and  true  in  regard  to  the  condition, 
situation,  value,  and  risk  of  the  property  insured. 

§  480.  Where  agent  agrees  to  note  fact  in  application. — The 
company  will  be  estopped  to  avail  itself  of  a  misrepresentation 
contained  in  the  application  as  to  an  encumbrance  on  the  property 
where  the  applicant  relied  upon  an  agreement  made  with  the  agent 
that  the  fact  of  an  encumbrance  on  the  property  should  be  set 
out  in  the  application.^ 

§  481.  Omission  or  negligence  of  agent  in  filling  out  application. — 
If  an  agent,  acting  within  the  scope  of  his  authority,  undertakes 
to  fill  out  a  blank  application,  and  omits  or  neglects  to  state  facts 
therein  which  are  material  to  the  risk,  or  conceals  material  facts 
of  which  he  is  fully  informed,  or  of  which  he  has  knowledge,  or 
if  by  his  fault  or  negligence  it  contains  statements  which  are  false 
and  not  authorized  by  the  instructions  of  the  assured,  such  omission, 
negligence,  or  concealment  is  that  of  the  agent,  and  not  of  the 
assured,  and  does  not  relieve  the  company  of  its  obligations  under 
the  policy,'  for  the  company  cannot  insist  upon  a  condition  in  the 
policy  declaring  the  contract  to  be  void  if  certain  facts  or  situations 
exist  which  are  not  represented  to  the  company,  where  the  agent 
or  company  is  informed  of,  or  knows  at  the  time,  all  the  facts  rehed 
upon  to  defeat  the  contract,  but  does  not  require  a  statement  thereof 

6  Copeland  v.  Dwelling-House  Ins.  413 ;   Picket  v.  Phoonix  Ins.  Co.  119 

Co.  77  Midi.  554,  18  Am.   St.  Kep.  Ind.  291,  297,  21  N.  E.  898. 

414   43  N.  W.  991.    See  §§  563,  564,  Kmisas.— State  Ins.   Co.   v.   Gray, 

herein.  44  Kan.  731,  25  Pac.  197. 

'  Connecticut. — Bebee  v.  Hartford  New   Hampshire. .  —   Campbell   v. 

County    Mutual    Fire    Ins.    Co.    25  Merchants'  &  Farmers'  Mutual  Fire 

Conn.  51,  65  Am.  Dec.  553.  Ins.  Co.  37  N.  H.  35,  72  Am.  Dec. 

Illinois. — Lycoming  Fire  Ins.    Co.  324. 

V.  Jackson,  83  111.  302,  25  Am.  Rep.  New  York.— Rowley  v.  Empire  Ins. 

386;  Commercial  Ins.  Co.  v.  Spank-  Co.  36  N.  Y.  550,  551,  4  Abb.  Dec. 

neble,  52  111.  53,  4  Am.   Rep.   582;  131. 

iEtna  Life  Ins.  Co.  v.  Paul,  10  111.  Pennsylvania. — Burson  v.  Fire  As- 

App    431  soc.  136  Pa.  St.  267,  20  Am.  St.  Rep. 

I^uJiana.   —   Phcpnix    Ins.    Co.    v.  919,  20  Atl.  401,  26  Week.  Not.  Cas. 

Stark,  120  Ind.  444,  448,  22  N.  E.  408. 
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in  the  application.'  So,  although  the  policy  provides  for  waiver 
of  conditions  only  by  express  indorsement  thereon,  nevertheless 
the  company  may  be  estopped  by  the  fact  that  assured  informed 
the  agent,  when  making  the  application,  of  the  existence  of  a  lien  ;  * 
and  where  the  policy  provided  that  it  should  be  void  if  the  interest 
of  the  assured  were  not  fully  stated  to  the  company,  where  it  was 
other  than  the  entire  and  sole  ownership  of  the  property,  rnd  the 
general  agent,  though  correctly  informed,  omitted  to  state  the  true 
interest  of  the  assured,  the  company  was  held  liable  on  the  policy 
on  the  ground  of  waiver  of  the  condition,  and  the  same  was  held 
as  to  a  condition  relating  to  other  insurance ;  ^°  nor  can  material 
concealment  be  pleaded  by  the  compAny  where  the  company's 
agent  makes  a  personal  and  thorough  examination  of  the  premises." 
And  the  same  rule  obtains  if  the  agent  omits  to  mention  encum- 
brances in  the  application  where  he  has  been  fully  informed  con- 
cerning the  same  and  procures  the  applicant's  signature,  accepts 
the  premium,  and  closes  the  contract.^''  So  the  company  is  bound 
where  its  agent,  in  filling  up  the  application,  omits  part  of  tlie 
statements  of  the  applicant  as  immaterial,  although  the  omitted 
facts  were  material  to  the  risk ;  ^^  and  where  the  soliciting  agent 
fails  to  disclose  facts  concerning  the  title  of  which  he  has  knowl- 
edge, the  company  is  bound,  the  agent's  knowledge  being  con- 
structive notice  to  the  company,  and  this  is  so  even  though  the 
policy  provides  that  the  application  is  a  warranty.^*  And  the 
policy  is  not  avoided  by  an  omission  of  the  company's  surveyor 
and  agent  to  mention  a  mortgage  of  which  he  was  informed  by  the 
applicant,  nor  by  his  omission  to  mention  neighboring  buildings 

'  See  Atlantic  Ins.  Co.  v.  Wright,  other  case  where  no  claim  was  made 

22  111.  462;  Van  Schoick  v.  Niagara  in  the  aiDplication  as  to  ownership  of 

Fire  Ins.  Co.  68  N.  Y.  434 ;  Short  v.  land :  Parsons  v.  Knoxville  Fire  Ins. 

Home  Ins.  Co.  90  N.  Y.  16,  43  Am.  Co.  132  Mo.  583,  31  S.  W.  117,  34  S. 

Rep.  138.  W.  476. 

^  McGonigle   v.    Susquehanna   Mu-  ^°  Richmond  v.  Niagara  Fire  Ins. 

tual  Fire  Ins.  Co.  168  Pa.  St.  1,  14,  Co.  79  N.  Y.  230;  reversing  15  Hun, 

31  Atl.  8(i8,  citing  McFarland  v.  Kit-  248. 

taning  Ins.  Co.  134  Pa.   St.  590,  19  "  Michael   v.   Mutual   Ins.    Co.   10 

Am.  St.  Rep.  723,  19  Atl.  796.     See  La.  Ann.  737. 

also    Trundle    v.    Providence-Wash.  ^^  German    Ins.    Co.    v.    Grav,    43 

Ins.  Co.  54  Mo.  App.  188.     So  the  Kan.   497,   19   Am.   St.   Rep.   150,   8 

insurer  may  be  estopped  by  knowl-  L.R.A.  70n.  23  Pae.  637. 

edge  of   the   soliciting   agent   at  the  ^^  Howard  Fire  Ins.  Co.  v.  Bruner, 

time  of  taking  the  application   that  23  Pa.  St.  50.     See  §  498  herein, 

the  building  stood  on  leased  ground;  ^*  Reynolds    v.    Iowa    &    Nel)raska 

Phcenix    Ins.    Co.    v.    Phillips    (Kv.  Ins.  Co".  80  Iowa,  563.  40  N.  W.  659: 

1894)   16  Ky.  L.  Rep.  122.     And  the  Van  Schoick  v.  Niagara  Fire  Ins.  Co. 

same  rule  was  held  to  apply  in  an-  68  N.  Y.  434. 

1199 


§§  481a,  482  JOYCE  ON  INSURANCE 

where  he  had  personally  viewed  the  premises,  even  though  by  the 
temis  of  the  policy  such  omissions  would  avoid  the  same.^* 

§  481a.  Same  subject. — The  insurer  cannot  escape  liability  where 
untrue  answers  are  fraudulently  or  negligently  written  down  by 
its  agent,  even  tliough  it  is  covenanted  in  the  application  that  the 
insurer  will  not  be  bound  by  the  acts  of  the  agent  in  making  or 
receiving  any  representations  or  information.^^  So  an  insurer 
is  estopped  to  take  advantage  of  the  falsity  of  answer,  in  an  applica- 
tion for  insurance,  respecting  the  amount  of  encumbrance  on  the 
property,  where  the  agent  of  the  company,  being  correctly  informed, 
at  the  time,  as  to  the  amount  of  the  encumbrance,  fills  out  the  false 
answer  without  the  knowledge  of  the  insured,  and  where  such 
error  in  the  application  occurs  through  no  fault  of  the  insured,  but 
is  the  result  of  the  agent's  negligence."  And  an  applicant  who 
gives  correct  answers  to  a  general  agent  respecting  encumbrances, 
is  not  prejudiced  by  the  agent's  failure  to  mention  them  in  the 
written  application  which  the  applicant  signs,  although  the  policy 
stipulates  that  the  application  shall  be  considered  a  part  of  the 
policy,  and  a  warranty  of  the  statements  therein  contained.^^  And 
sound  policy  prohibits  an  insurer  from  stipulating  from  immunity 
from  the  consequences  of  his  own  negligence,  or,  Avhatis  the  same 
thing,  the  negligence  of  his  agent  or  medical  examiner.^^ 

If  {he  local  agent  and  medical  examiner  fails  to  note  facts  con- 
cerning the  applicant's  health;  of  which  he  had  knowledge,  the  com- 
pany is  estopped.  In  this  case,  however,  the  illness  was  a  trivial  one, 
and  did  not  cause  the  applicant's  death.^" 

A  mutual  benefit  certificate  is  not  avoided  by  the  fact  that  the 
medical  examiner  omits  to  insert  in  an  application  information  ma- 
terial to  the  risk,  which  is  given  him  in  good  faith  by  the  applicant.^ 

§  482.  View  that  not  question  of  waiver  or  estoppel,  but  whether 
condition  attached. — If  a  local  agent  authorized  to  solicit  insurance, 
examine  risks,  deliver  policies,  and  collect  premiums  is  informed 

15  Masters  v.  Madison  County  Mu-  Kan.  497,  8  L.R.A.  70,  19  Am.  St. 
tual  Ins.  Co.  11  Barb.  (N.  Y.)  624.  Rep.  150,  23  Pac.  631. 

16  Suravitz  v.  Prudential  Ins.  Co.  ^^  Sttrnaman  v.  Metropolitan  Life 
of  America,  244  Pa.  582,  L.R.A.  Ins.  Co.  170  N.  Y.  13,  88  Am.  St. 
1915A,  273,  91  Atl.  495.  Rep.  625,  57  L.R.A.  318,  62  N.  E. 

On  effect  of  agent's  insertion  in  the  763. 

application  of  false  answers  to  ques-  ^o  Coolid<3:e    v.    Charter    Oak    Life 

tions  correctly  answered  by  insured,  Ins.  Co.  1  Mo.  App.  109. 

see  notes  in  4  L.R.A. (N.S.)'  607,  and  On  estoppel  by  medical  examiner's 

L  R  A.1915A,  273.  personal   knowledge,   see  note  in   41 

17  German  Ins.  Co.  v.  Harden,  21  L.R.A. (N.S.)  510. 

Colo.  127,  52  Am.  St.  Rep.  206,  40        i  Lvon  v.  United  Moderns,  148  Cal. 
Pac.  453.  470,  4  L.R.A. (N.S.)  247,  83  Pac.  804. 

18  German    Ins.    Co.    v.    Gray,    43 
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of  the  condition  as  to  title  of  the  property,  the  company  is  charge- 
able with  the  agent's  knowledge,  and  cannot  avail  itself  of  a  con- 
dition that  no  agent  of  the  company  should  have  power  to  waive 
any  condition  except  such  as  by  the  terms  of  the  policy  were  made 
the  subject  of  agreement,  and  as  to  those  only  by  indorsing  the 
waiver  upon  or  attaching  the  same  to  the  policy.  ''In  such  cai=es 
the  company  is  deemed  to  have  waived  the  condition,  or,  by  the 
delivery  of  the  policy  with  the  condition  avoiding  it  in  case  the 
insured  is  not  the  sole  owner,  or  that  the  property  is  encumbered, 
and  accepting  the  premium,  is  held  estopped  from  setting  up  the 
condition  as  a  defense.  It  was  never  supposed  that  such  a  condition 
was  intended  to  apply  to  a  state  of  facts  in  regard  to  which  the 
company  had  been  fully  informed  when  it  accepted  the  risk.  The 
cases  on  this  point  are  numerous,  and  it  is  impossible  to  make  any 
distinction  in  principle  between  the  conditions  considered  and 
that  involved  in  the  case  at  bar.^  In  these  cases  it  was  held  either 
that  the  company  had  waived  the  condition,  or  was  estopped  by  the 
delivery  of  the  policy,  and  the  receipt  of  the  premium,  since  under 
such  circumstances  it  could  not  be  supposed  that  it  intended  to 
deliver  to  the  insured  a  policy  which  it  knew  to  be  void.  Where 
the  underwriter,  before  the  inception  of  the  contract,  is  informed 
by  the  owner  that  the  property  is  encumbered,  but  still  delivers  the 
policy  with  the  condition  embodied  in  it.  then,  as  it  seems  to  me, 
it  is  not  so  much  a  question  of  waiver  or  estoppel  as  a  question 
whether  the  condition  ever  attached  or  operated  upon  the  facts  thus 
disclosed.  It  can,  of  course,  operate  in  future  upon  transfei^s  or 
encumbrances  as  the  facts  arise,  and  then  the  question  is  one  of 
waiver.  But  when  the  facts  are  all  known  before  any  contract  is 
made,  a  condition  against  a  state  of  things  known  by  all  the  parties 
to  exist  cannot  be  deemed  to  be  within  their  intention  or  purpose. 
This  case  cannot  be  taken  out  of  tlie  rule  by  any  possible  distinction 
unless  it  be  the  character  and  powers  of  the  agent  of  the  defendant ;'' 
and  it  was  held  that  the  agent's  authority  was  sufhciently  large  to 
bind  defendant  by  the  communication  made  to  him.^ 

^McNallv  v.  Phoenix  Ins.  Co.  137  Germania  Ins.  Co.  76  N.  Y.  415,  32 

N.  Y.  389,  32  X.  E.  475;  Carpenter  Am.  Rep.  330.     Citing  Van  Schoick 

V.  German  Ins.  Co.  135  N.  Y.  298,  31  v.   Niagara  Fire  Ins.   Co.   68   N.   Y. 

N.  E.  1015;   Cross  v.  National  Fire  434. 

Ins.  Co.  132  N.  Y.  133,  30  N.  E.  390;        On  effect  of  nonwaiver  agreement 

Berry  v.  American  Central  Ins.  Co.  on  conditions  existing  at  inception  of 

132  N.  Y.  49,  28  Am.  St.  Rep.  548,  insurance    policv,    see    note    in     13 

30  N.  E.  254;  Short  v.  Home  Ins.  Co.  L.K.A.(N.S.)   826. 
90  N.  Y.  16,  43  Am.  Rep.  138;  Wood-        ^  Fcrward  v.  Continental'  Ins.   Co. 

ruff  V.  Imperial  Fire  Ins.  Co.  of  Lon-  142  N.   Y.  382.  387,  3SS.  25  L.R.A. 

don,  83  N.  Y.  133,  134:   Whited  v.  037,  37  N,  E.  615,  per  O'Brien.  J.,  66 
Joyce  Ins.  Vol.  IT. — 76.          1201 
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§  483.  Mistake  of  agent  in  filling  out  application. — Where  the 
agent  of  the  company  is  correctly  informed  by  the  applicant  of  all 
the  facts,  and  he  make^  a  mistake  and  states  them  incorrectly  in 
the  policy,  the  company  is  responsible  therefor.*  Where  the  agent 
makes  a  miscalculation  as  to  the  age  of  the  insured  who  gave  to  the 
agent  the  year  of  his  birth ;  ^  or  where  applicant's  age  is  inad- 
vertently inserted  in  the  policy  by  insurer's  agent;  ^  or  where  the 
agent  by  mistake  writes  the  wrong  name  for  that  of  the  medical 
att-endant;'  or  writes  the  husband's  name  by  mistake  for  that  of 
his  wife  as  the  assured,  the  agent  well  knowing  that  the  property 
belonged  to  the  wife,^  or  where  the  agent  knows  of  the  existence 
of  a  prior  insurance,  and  states  in  the  application  that  there  would 
be  none  after  a  given  date,  and  it  appeared  that  he  was  mistaken ;  ^ 
in  all  such  cases  the  error  or  mistake  of  the  agent  does  not  furnish 
sufficient  ground  for  avoiding  the  policy  by  the  company.  So  the 
issuance  of  a  policy  is  a  waiver  of  the  inaccuracy  of  statements  by 
the  agent  as  to  encumbrances ;  ^'^  and  recovery  is  not  defeated  on  a 
policy  issued  in  the  name  of  a  deceased  person,  from  whom  the 
parties  for  whose  benefit  the  policy  was  issued  had  inherited  the 
property  insured,  and  the  agent  had  full  knowledge  of  the  fact,  the 
heirs  being  owners  of  the  property  when  application  was  made 
and  at  the  time  of  the  loss.^^  So  the  fact  that  the  person  in  whose 
name  a  policy  of  insurance  was  issued  was  at  the  time  dead,  and 
his  death  was  not  cornmunicated  to  the  insurer,  does  not  affect  the 
insurance,  if  it  was  communicated  to  the  agents  of  the  insurer.  If 
the  policy  was  issued  in  the  name  of  a  deceased  through  the  negli- 
gence and  mistake  of  the  agents  of  the  insurance  company,  it  can- 
not avoid  the  policy  on  that  ground.^''     Again,  the  rule  that  the 

Hun   (N.  Y.)  546,  6  N.  Y.  St.  Rep.  "'Langdon   v.   Union   Mutual   Life 

777.  Ins.  Co.  14  Fed.  272. 

*  Farmers'  Ins.  Co.  v.  Williams,  39  ^  Deitz  v.  Providence-Washington 
Ohio  St.  584,  48  Am.  Rep.  474;  Ins.  Co.  33  W.  Va.  526,  25  Am.  St. 
Poughkeepsie  Savings  Bank  v.  Man-  Rep.  908,  11  S.  E.  50. 

hattan  Fire  Ins.  Co.  30  Hun  (N.  Y.)  ^  Emerv  v.  Mutual  Citv  &  Village 

473 ;    St.   Paul    Fire   &   Marine   Ins.  Fire  Ins.'  Co.  51  Mich.  469,  47  Am. 

Co.  V.  Sharer,  76  Iowa,  282,  41  N.  W.  Rep.  590,  16  N.  W.  816. 

19 ;  German  Ins.  Co.  v.  Gray,  43  Kan.  ^°  Holmes  v.  Drew,  16  Hun  (N.  Y.) 

497,  19  Am.  St.  Rep.  150,  8  L.R.A.  491.      See    Sentell    v.    Oswego    Co. 

70n,  23  Pae.  637.  Farmers'  Ins.   Co.   16  Hun    (N.  Y.) 

*  Brink  v.  Guaranty  Mutual  Acci-  516. 

dent  Assoc.  28  N.  Y.'921;  McCall  v.  "Anson  v.  Winnesheik  Ins.  Co.  23 

Phamix  ^lutual  Life  Ins.   Co.  9   \V.  Iowa,  84. 

Va.  237,  27  Am.  Rep.  558.  ^^  Lumberman's   Mut.    Ins.    Co.    v. 

6  FideJitv  &  Casualty  Co.  v.  Mever,  Bell,  166  111.  400,  57  Am.  St.  Rep. 

106   Ark.   91,   44  L.R.A. (N.S.)    493,  140. 
152  S.  W.  995, 
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breacli  of  a  Avarranty  of  the  truth  of  an  appHcant's  answer  avoids  an 
insurance  ])(ilic'y,  witlioiit  reference  to  his  good  faith  or  the  ma- 
teriahty  of  the  answer,  cannot  be  a])phed  to  avoid  a  policy  for  the 
falsity  of  an  answer  resulting  from  a  mistake  in  judgment  or  an 
error  or  blunder  of  the  company's  agent,  who  was  specially  charged 
by  the  company  with  the  preparation  of  the  application,  and  who 
made  the  answers  upon  a  full  and  truthful  statement  of  the  facts 
by  tlie  applicant,^^ 

But  where  the  agent  writes  the  application  from  a  memorandum 
of  answers  made  by  the  applicant,  and  applicant  signs  it  after  it  is 
read  to  him,  this  does  not  make  the  answers  those  of  the  agent. 
Other  proof  of  mistake  must  be  shown  to  bind  the  company.  If 
the  insured  charges  a  mistake,  he  must  prove  it.^*  And  it  is  held 
that  the  policy  will  be  void  where  there  is  such  a  material  variance 
in  the  description  as  amount-s  to  a  breach  of  warranty.  The  fact 
that  an  agent  intended  to  effect  an  insurance  on  the  property  by 
whatever  description  should  be  correct  will  not  prevent  a  forfeiture." 
It  is  also  decided  that  if  a  contract  of  insurance  relates  to  one 
definite  and  distinct  subject  it  cannot  be  turned  into  a  contract  for 
the  insurance  of  another  and  different  subject,  on  proof  that  the 
agent  of  the  company  by  mistake  described  the  wrong  pro])erty 
in  his  application,  especially  so  if  his  authority  is  confined  to 
making  surveys  and  taking  applications  for  insurance.^^ 

§  484.  Misrepresentations  by  agent  with  full  knowledge  of 
facts. — Although  there  are  errors  material  to  the  risk  in  the  applica- 
tion sufficient  to  amount  to  a  breach  of  warranty,  the  company  is 
estopped  from  showing  them  in  defense  to  an  action  on  the  policy, 
where  it  appears  that  the  misrepresentations  were  made  by  the 
company's  agent  with  full  knowledge  of  the  facts.^'^  So  misstate- 
ments in  the  application  are  not  prejudicial  where  the  agent  of  tlie 
company  who  made  them  was  familiar  with  the  property.^*    And 

"Mutual  Benefit  Life  Ins.  Co.  v.  11  S.  W.  1016;  E?:?:lestone  v.  Coun- 

Robison,  58  Fed.  723,  7  C.  C.  A.  444,  cil  Bluffs  Ins.  Co.  05  Iowa,  308,  21 

19  U.  S.  App.  266,  22  L.R.A.  325.  N.  W.  652.     An  agent  who  is  fully 

^*  Alabama   Gold   Life  Ins.   Co.   v.  aware  at  the  time  of  issuing  the  pol- 

Garner,  77  Ala.  210.  icy  of  all  the  circumstances,  and  as- 

^*  Tesson  v.   Atlantic  Mutual   Ins.  sents   thereto,   the   company   will   be 

Co.  40  Mo.  33,  03  Am.  Dec.  293.  estopped  to  insist  upon  broken  condi- 

^®  Landers     (Sanders)     v.    Cooper,  tions,  althougli  consent  is  required  to 

115  N.  Y.  279,  5  L.R.A.  638,  12  Am.  be  indorsed  on  the  policy,  and  it  is 

St.  Rep.  801,  22  N.  E.  212.  not:    Tliackery    Mining    &    Smelting 

^'  Combs   V.    Hannibal    Savings    &  Co.  v.  American  Fire  Ins.  Co.  62  Mo. 

Insurance   Co.   43  Mo.   148,  97   Am.  App.  293,  1  Mo.  App.  Repr.  535. 
Dec.    383;    Dwelling-House    Ins.    Co.        ^nienk  v.   Home  Mutual  Ins.   Co. 

V.  Brodie,  52  Ark.  11,  4  L.R.A.  458,  76  Cal.  50,  9  Am.   St.  Kep.  158,  14 
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the  fact  that  the  agent  knew  that  the  building  stood  on  leased 
ground  excuses  compliance  with  a  condition  in  the  policy  requiring 
such  fact  to  be  represented  to  the  company,  and  expressed  in  the 
written  part  of  the  policy,  otherwise  the  policy  should  be  void;  ^' 
nor  is,  the  insured  liable  for  misrepresentations  in  the  survey  of  the 
premises  made  by  the  agent  of  the  company  who  was  as  familiar 
with  the  premises  as  the  assured.^"  So  where  the  agent  who  pre- 
pared the  application  made  the  surveys  and  measurements  con- 
tained therein,  and  presented  the  policy  to  the  applicant  for  his 
signature,  representing  that  he  had  full  authority  to  act  in  the 
premises,  and  the  applicant  relied  on  the  agent's  statements  that 
they  were  correct,  and  made  no  examination  as  to  their  correctness, 
it  was  held  that  the  company  was  estopped  to  show  a  breach  of 
warranty  for  material  errors  in  such  surveys  and  measurements.^ 
And  the  assurer  is  nevertheless  liable  for  the  representations,  al- 
though the  rul&s  of  the  company  require  the  applicant  to  either 
make  a  survey  himself  in  conformity  with  certain  conditions  or 
apply  to  the  company's  agent,  which  latter  is  done.^  Nor  can  the 
company  avail  itself  of  a  misdescription  in  the  premises  where  its 
agent  personally  examines  the  property  and  fills  up  an  application 
which  the  assured  signs  believing  it  all  right,^  and  in  such  case  it 
is  not  necessary  that  the  policy  be  reformed  before  suing  thereon.* 
And  where  the  canvassing  agent  who  prepared  the  application  had 
knowledge  of  the  existence  of  other  insurance,  the  company  was 
held  estopped  thereby;*  and  where  the  assurer's  agent  was  fully 
aware  of  the  fact  that  the  applicant  was  deaf,  and  prepared  an 
application  for  accident  insurance,  stating  that  he  was  not  subject 
to  bodily  infirmity,  which  the  applicant  signed,  the  company  was 
held  liable ;  ^  and  wdiere  the  agent  misstates  the  relationship  of 
the  beneficiary  to  the  insured  where  he  has  full  knowledge  thereof 
the  society  issuing  the  certificate  waives  the  right  to  object  to  its 

Pac.  837,  18  Pae.  117.     See  Crescent  Dec.  526 ;  Beat  v.  Park  Fire  Ins.  Co. 

Ins.  Co.  V.  Camp,  71  Tex.  503,  9  S.  16  Wis.  241,  82  Am.  Dec.  719. 

W.  473.  2  Roth  V.  Citv  Ins.  Co.  6  McLean 

19  Manhattan     Fire     Ins.     Co.     v.  (U.    S.    C.    C.)"324,   Fed.    Cas.   No. 
Weill,  28  Gratt.    (Va.)   389,  26  Am.  12084. 

Rep.   364 ;   Pelzer  Mfg.    Co.   v.    Sun  ^  Susquehanna    Mutual    Fire    Ins. 

Fire  Otifice,  36  S.  C.  214,  216,  15  S.  Co.    v.    Cusick,    109    Pa.     St.    157; 

E.  562;  Germania  Ins.  Co.  v.  Hick,  People's  Ins.  Co.  v.  Spencer,  53  Pa. 

125  111.  361,  8  Am.  St.  Rep.  384,  17  St.  353,  91  Am.  Dec.  217. 

N.  E.  792.  *  State  Ins.  Co.  v.  Schreck,  27  Neb. 

20  Roth  V.  City  Ins.  Co.  6  McLean  527,  20  Am.  St.  Rep.  696,  43  N.  W. 
(U.    S.    C.   C.)    324,   Fed.    Cas.   No.  340,  6  L.R.A.  524.  ' 

12,084.  .  5  American  Ins.  Co.  v.  Luttrell,  89 

1  Plumb    V.     Cattaraugus     County    111.  314.     See  §§  556-558  herein. 
Mutual  Ins.  Co.  18  N.  Y.  392,  72  Ani.        ^  Follette  v.  United  States  Mutual 
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validity  on  the  ground  of  misstatement  of  said  fact.'  Again,  an 
insurance  company,  by  issuing  a  life  policy  to  a  foreman  of  a  switch 
gang  in  a  railway  yard,  when  its  agent  who  filled  in  the  application 
had  full  knowledge  of  the  occupation  of  the  ap])Hcant,  and  stated 
an  occupation  less  dangerous  than  the  real  one  in  the  api)lication 
without  the  fault  of  the  applicant,  waives  a  stipulation  in  the  policy 
against  the  assured  engaging  in  a  hazardous  employment  or  occupa- 
tion.8  p^^t.  in  a  New  York  ease,  where  the  application  which  formed 
part  of  the  policy  erroneously  described  the  buildings  which  were 
within  a  certain  distance  of  the  premises,  the  court  overruled  a 
defense  that  the  agent  had  full  knowledge  of  the  situation  of  the 
premises  and  its  neighborhood,  and  that  he  drew  the  application 
and  specified  in  it  such  buildings  as  he  chose.^  It  is  also  held  that 
where  the  agent  of  the  company  knows  that  the  premises  are  to  be 
used  as  a  stable,  and  the  use  is -described  otherwise  in  the  policy, 
no  estoppel  is  thereby  raised  against  the  company  to  insist  upon  the 
warranty  that  the  building  was  to  be  used  for  the  purpose  specified 
in  the  policy. ^° 

§  485.  Misrepresentations  by  agent:  applicant  signs  in  blank. — 
If  the  applicant  signs  the  application  in  blank,  but  it  is  drawn 
up  by  the  agent  of  the  company,  and  contains  material  errors  and 
omissions,  it  does  not  bind  the  assured  where  he  acted  in  good 
faith."  Nor  is  the  insurer  released  from  liability,  by  reason  of 
misstatement  in  the  application,  where  it  appears  that  the  applicant 
signed  the  same  in  l)lank  and  that  the  assurer's  agent,  upon  his 
own  motion  and  Avithout  authority  or  direction,  filled  out  the 
blanks. ^2  And  in  such  case  the  insurer  is  estopped  to  assert  that 
the  agent's  misstatements  are  warranties,^^ 

A  life  insurance  policy  may,  however,  be  avoided  for  false  answers 
written  by  the  agent  of  the  insurance  company,  after  leaving  the 
presence  of  the  assured,  if  an  application  is  signed  in  blank  and  if 

Accident  Assoc.  107  N.  C.  240,  22  denies  the  autliority  of  Plumb  v.  Cat- 
Am  St.  Rep.  878,  12  L.R.A.  315,  12  taraugus  County  Mutual  Ins.  Co.  18 
S.  E.  370,  14  S.  E.  fl23,  s.  e.  110  N.  N.  Y.  392,  72  Am.  Dec.  526,  cited 
C,  377,  28  Am.  St.  Rep.  693,  15  above.  For  misrepresentations  by 
L.R.A.  668.  agent  with  knowledge  of  circumstan- 

'  Farrenkoph  v.  Holm,  237  111.  94,  ces,  see  Columbia  Ins.  Co.  v.  Cooper, 

86  N.  E.  702.  50  Pa.  St.  331. 

8  Triple    Link    Mutual    Indemnity  "  Howard  Ins.   Co.  v.  Bruner,  23 

Assoc.  V.  Williams,  121  Ala.  138,  87  Pa.  St.  50. 

Am.  St.  Rep.  34,  26  So.  19.  ^^  Kingston   v.   JFAna  Ins.   Co.   42 

8  Kennedy    v.    The    St.    Lawrence  Iowa,  46. 

County  Mutual  Ins.  Co.  10  Barb.  (N.  ^^  Ormsby  v.  Laclede  Farmers  Mu- 

y.)  285.  t":d   Fire  &  Lightning  Ins.   Co.  105 

lODewees  v.  Manhattan  Ins.  Co.  35  Mo.  App.  143,  79  S.  W.  733. 
N.  J.  L.   (6  Vroom)   300.     The  court 
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the  answers  so  written   conform  to  those  actually  made  by  the 

applicant.^* 

§  486.  Misrepresentations  by  agent:  application  sent  unsigned 
to  company. — Where  the.  agent  writes  the  application  and  is  m- 
formed  that  the  premises  are  mortgaged,  and  states  in  the  applica- 
tion that  there  is  no  encumbrance,  and  the  application  is  sent  to 
the  company  unsigned,  the  misstatement  is  that  of  the  company's 
agent,  notwithstanding  the  policy  provided  that  statements  made 
by  assured  to  the  agent  should  be  deemed  made  to  the  company 
''unless  reduced  to  writing  and  incoi-porated  in  the  application."  ^* 

§  487.  Where  agent  fills  out  application  without  inquiry  or  of 
his  own  knowledge. — Where  the  company's  agent,  without  authority 
from  the  applicant,  fills  out  an  application  of  his  own  motion  and 
without  inquiry,  merely  presenting  it  for  signature,  his  representa- 
tions, if  false  or  incorrect,  cannot  conclude  the  assured.  In  such 
case  the  answer  may  be  considered  stricken  from  the  application, 
or  it  may  be  treated  as  true,i«  for  where  an  application  for  insur- 
ance is  made  out  by  an  agent  of  the  insurer,  acting  on  his  own 
knowledge,  the  company  ratifies  his  acts  by  granting  the  policy. 
If  he  was  mistaken  in  the  representations  which  he  makes  in  the 
application,  the  company  cannot  insist  upon  it  as  a  defense  to  a 
recovery.i^  So  where  the  agent  answers  the  quastions  from  his 
own  knowledge  as  to  the  title  and  situation  of  the  property,  the 
company  cannot  avail  itself  of  the  fact  that  the  building  stood  on 
leased  ground,  and  therefore  that  the  contract  is  void  under  a 
condition  in  the  poHcy  requiring  a  special  agreement  in  writing  in 
such  case ;  ^^  and  where  the  son  of  the  insured  was  the  general 

14  Brown  V.  Metropolitan  Life  Ins.  also,  where  no  inquiries  were  made 

Co.  65  Mich.  306,  8  Am.  St.  Rep.  894,  of  the  owner  or  his   agent,  and  no 

32  N.  W.  610.  statement  made  by  him  in  regard  to 

1*  Mowry  v.  Agricultural  Ins.  Co.  the  matter:  Phoenix  Ins.  Co.  v.  Phil- 
64  Hun  (N.  Y.)  137,  18  N.  Y.  Supp.  lips,  16  Ky.  L.  Rep.  122.  See  fur- 
834.  See  Continental  Life  Ins.  Co.  ther  on  the  general  proposition, 
V.  Chamberlain,  132  U.  S.  304,'  33  L.  Home  Ins.  Co.  of  New  York  v.  Gib- 
ed. 341,  10  Sup.  Ct.  Rep.  87;  Enos  ^^^^  72  Miss.  58,  17  So.  13,  24  Ins. 
V.  Sun  Ins.  Co.  67  Cal.  621,  8  Pac.  ^  J.  458;  West  v.  Norwich  Ins.  Co. 
379;  New  York  Life  Ins.  Co.  v.  -j^q  ^^-^^j^^  442^  37  Pae.  685;  Hart  v. 
Fletcher,   117   U.    S.   519,   29   L.   ed.  ^-^^^^^^  pir^  ins.  Co.  9  Wash.  620, 

934   6  Sup.  Ct.  83'-  27  L.R.A.  86,  38  Pac.  213,  24  Ins.  L. 

16  Dun])ar  v.   Plinmix   Ins.    Co.    ^2 

Wis.  492,  500,  40  N.  W.  386;  Hing-  ^- ^'_  .     ^.      ,  ^.,     ,^^ 

V  ^4.       T        n      Ao  T^„rn    Ah        "  Germanui  Fire  Ins.  v.  Hick,  125 

ston  V.  ^tna  Ins.  Co.  42  Iowa,  4b.  ^ 

See  also  Malonev  v.  Maryland  Casu-  I"-  361,  8  Am.  St.  Rep.  384,  17  N. 

alty  Co.  113  Ark.  174,  167  S.  W.  845.  E.  792.  .     ^    _        ^  „.  . 

See  also  Alexander  v.  Germania  Fire       ^?  Germania   F.   Ins.   Co.   v.   Hick 

Ins.  Co.  5  Thomp.  &  C.  (N.  Y.)  208;  125  111.  361,  8  Am.  St.  Rep.  384,  1, 

66  N.  Y.  464,  23  Am.  Rep.  761.     So,  N.  E.  792.     See  Glover  v.  National 
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agent  of  the  defendant,  and  knew,  by  reason  of  a  personal  exam- 
ination of  the  buildings,  that  the  premises  were  vacant  and  unoc- 
cupied, and  also  knew  the  nature  of  the  title,  and  no  representations 
are  made  to  nor  inquiries  by  the  agent,  the  company  is  bound,  not- 
withstiinding  misrepresentations  by  the  agent  as  to  the  title  and 
condition  of  the  property,  and  this  is  so  although  the  policy  pro- 
vides that  the  true  title  must  be  expressed  in  the  policy,  where  the 
assured  is  not  the  sole  and  unconditional  owner,  otherwise  it  will 
be  void.^^ 

§  487a.  Question  not  answered  or  imperfectly  answered  and  policy 
issued  without  further  inquiry. —  The  issuance  of  a  life  insurance 
policy  without  further  inquiry  as  to  a  direct  question  imperfectly 
answered,  or  not  answered  at  all  in  the  application,  is  a  waiver  of 
objection  thereto,  and  makes  the  omission  more  fully  immaterial.^" 

§  488.  Where  applicant  has  no  knowledge  of  facts  and  agent 
fills  out  application. —  Where  the  insurer's  agent  fills  up  the  applica- 
tion, writing  in  the  representations  to  suit  himself,  upon  the  insured 
telling  him  that  he  knows  nothing  of  the  particular  subject  of 
inquiry,  and  upon  the  refusal  of  the  insured  to  make  any  state- 
ment about  it,  the  insurer  is  estopped  to  deny  the  validity  of  the 
policy.^  The  company  is  also  bound  where  the  applicant  refuses  to 
make  any  statement  about  his  age,  and  the  agent  computes  it  from 
data  claimed  to  have  been  given  by  the  assured,  who  signed  the 
application  without  knowing  its  contents.^    So  untrue  answers  to 

Fire  Ins.  Co.  of  Bait.  85  Fed.  125,  30  App.  41,  44;  Triple  Link  Mutual  In- 

C.  C.  A.  95,  27  Ins.  L.  J.  678,  684.  demnity    Assoc,    v.    Froebe,    90    111. 

On  waiver  of  condition  as  to  loca-  App.  299,  305. 

tion    of    property,    see    note    in    26  Maine. — Marston       v.       Kennebec 

L.R.A.  242.  Mutual  Life  Ins.  Co.  89  Me.  266,  280, 

19  Cross  V.  National  Fire  Ins.  Co.  56  Am.  St.  Rep.  412,  36  Atl.  389. 
132  N.  Y.  133,  43  St.  R.  482,  30  N.  North  Carolina.— Grahhs  v.  Farm- 
E.  390.     See  §  472  herein.  ers'  Mutual  Fire  Ins.  Assoc.  125  N.  C. 

20  Phoenix  Life  Ins.  Co.  v.  Raddin,  389,  397,  34  S.  E.  503. 

120  U.  S.  183,  30  L.  ed.  644,  7  Sup.  Te.ros.— Thies  v.  Kentucky  Mutual 

Ct.  500.  Life  Ins.  Co.  13  Tex.  Civ.  App.  280, 

Cited  in :  United  States.— B.os£oTd  285,  35  S.  W.  676. 

V.  Germania  Fire  Ins.  Co.  127  U.  S.  Distinguished   in   Home   Life  Ins. 

399,  404,  32  L.  ed.  198,  8  Sup.  Ct.  Co.  v.  Myers,  112  Fed.  846,  852,  50 

1199;  Penn  Mutual  Life  Ins.  Co.  v.  C.  C.  A.  549. 

Mechanics'    Savint^s'    Bank   &    Trust  See  Haughton  v.  Aetna  Life  Ins. 

Co.  72  Fed.  413,  421,  19  C.  C.  A.  295,  Co.  42  Ind.  App.  527,  85  N.  E.  125. 

38   L.R.A.   58,  37  U.   S.  App.   692;  ^  Union  Mutual  Ins.  Co.  v.  Wilkin- 

Manhattan  Life  Ins.  Co.  V.  P.  J.  Will-  son,  13  Wall.   (80  U.  S.)   222,  20  L. 

is  &  Bro.  60  Fed.  233,  242,  8  C.  C.  ed.  617. 

A.  600,  23  U.  S.  App.  103.  ^  Miller  v.  Plnrnix  Mutual  Life  Ins. 

7///„^;., .—Farmers'  Mutual  Fire  &  Co.  107  N.  Y.  292,  14  N.  E.  27L 
Lightning  Ins.  Co.  v.  Lecrov,  91  III. 
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questions  in  an  application  for  insurance  do  not  constitute  a  con- 
cealment or  misrepresentation  by  the  insured  which  will  make  the 
policy  void,  where  the  misstatements  were  written  by  the  insurance 
agent  without  any  direction  or  knowledge  of  the  insured.^ 

§  489.  Misrepresentations  by  agent:  where  applicant  signs  appli- 
cation without  reading  or  knowing  contents. — As  to  the  question 
concerning  how  far  it  is  obligatory  upon  the  applicant  to  read  the 
application  prepared  by  the  company's  agent,  the  courts  are  divided. 
It  can  be  easily  understood  that  an  applicant  for  insurance,  with  his 
limited  knowledge  of  the  requirements  of  the  company  in  the 
matter  of  tilling  out  the  application,  would  naturally  rely  upon 
the  experience  and  skill  of  an  agent  who  has  ostensible  authority 
to  represent  the  company,  and  who  may  reasonably  be  assumed  to 
possess  the  requisite  knowledge  concerning  such  matters,  and  the 
large  number  of  cases  upon  this  point  attest  the  habit  of  business 
men  to  sign  such  applications  so  prepared  without  careful  ex- 
amination. 

The  cases  may  be  divided  as  follows :  one  class  being  those  where 
the  a.ssured  relies  in  good  faith  upon  the  honesty,  skill,  and  fair 
dealing  of  the  agent  as  possessing  the  requisite  knowledge  as  to 
what  is  necessary  to  be  done  to  properly  and  legally  fill  out  the 
application,  and  as  possessing  sutiicient  authority  so  to  do ;  another 
class  of  decisions  being  those  where  the  assured  is  illiterate  or 
ignorant,  and  trusts  entirely  to  the  agent  to  make  the  proper  repre- 
sentations; another  class  being  those  where  the  a.ssured  is  induced 
by  the  representations  of  the  agent  to  rely  rjpon  him,  and  for  that 
reason  neglects  to  read  the  application  or  have  it  read  to  him,  and 
another  class  being  where  the  assured  neglects  to  read  the  applica- 
tion, through  carelessness  or  negligence  arising  from  a  complete 
reliance  upon  the  agent's  honesty  and  good  faith.  Where  the  agent 
of  the  company  is  authorized  to  fill  out  a  blank  application,  and 
assumes  the  responsibility  thereof,  and  the  applicant,  relying  upon 
his  skill  and  honesty,  signs  the  application  without  reading  or 
hearing  it  read,  or  knowing  its  contents,  he  is  not  concluded  by 
the  agent's  representations,  even  though  they  may  be  materially 
false,  provided,  of  course,  that  the  assured  has  himself  acted  honestly 
in  the  matter.* 

3  Joch   V.    Home  Mutual    Ins.    Co.  Phoenix  Ins.  Co.  v.  Cooraes  (Ivy.  Sup. 

Ill  Cal.  503,  34  L.R.A.  857,  44  Pac.  Ct.  1891)   13  Ky.  L.  Rep.  238. 

189.  Michigan. — Tubbs      v.      Dwelling- 

*  California. — Lvon  v.  United  Mod-  House  Ins.  Co.  84  Mich.  646,  48  N. 

erns,   148   Cal.   470,  4  L.R.A.  (N.S.)  W.    296;    Temraink   v.   Metropolitan 

247,  83  Pae.  804.  Life  Ins.   Co.   72  Mich.   388,  40  N. 

Kentucky. — Continental  Ins.  Co.  v.  "\V.  469. 

Ford,  140 'Ky.  406,  131  S.  W.  189;  Missouri.— Bahlherg   v.    St.    Louis 
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In  tliis  connection  the  questions  of  good  failh  of  the  agent  and 
his  accuracy  in  writing  down  the  answers  are  important,  as  is  also 
the  applicant's  good  faith  in  signing  the  application  without  read- 
ing it  or  having  it  read  to  him,  and  also  his  knowledge  whether  the 
answers  are  written  as  stated  by  him ;  and  this  is  especially  a  sul>- 
ject  of  inquiry  in  view  of  tlie  rule  as  to  warranties  and  the  stipula- 
tion in  the  application  as  to  answers  being  representations  and  not 
warranties.^  So  it  is  asserted  in  an  Indiana  ca.se  that  if  assured 
truthfully,  in  good  faith,  and  fully,  answers  all  required  questions, 
and  the  agent  prepares  the  application,  assured  is  not  guilty  of 
negligence  in  signing  it  without  reading.^ 

It  is  said  in  an  Illinois  case  that  it  is  doubtful  if  the  delivery 
of  the  policy  is  notice  of  its  contents  where  the  assured  is  unable 
to  read  and  has  never  seen  a  blank  policy  before,  the  agent  a^^suring 
the  insured  that  the  policy  is  drafted  according  to  contract.'  So, 
in  Minnesota  it  is  held  that  if  an  applicant  for  life  insurance  in- 
forms the  agent  of  the  facts,  and  is  told  that  they  are  of  no  conse- 
quence, and  the  agent  writes,  contrary  to  such  fact-s,  that  assured 
has  never  had  any  bodily  or  mental  infirmity,  the  company  is 
estopped,  although  the  applicant  fails  to  read  the  application,  nor 
is  the  applicant  in  such  case  chargeable  with  fraud.^  And  it  is 
held  that  the  fact  that  the  assured  could  have  read  the  application 


Mutual  Fire  &  Marine  Ins.  Co.  6  Mo.  See  JEtna  Life  Ins.  Co.  v.  Miller,  113 

App.  121.  Md.  686,  78  Atl.  483. 

Wisconsin. — Dunbar     v.     Phoenix  As  to  right  of  insurer  to  rely  upon 

Ins.  Co.  72  Wis.  492,  40  N.  W.  386.  good  faith  of  insured,  see  Jacobs  v. 

But  examine  Casev  v.  Prudential  Ins.  Queen  Ins.  Co.  of  America,  183  Mich. 

Co.    (111.    App.    iOll)    42    National  512,   150  N.  W.   147,  45  Ins.   L.  J. 

Corp.  Rep.  818.  173. 

Failure  of  assured  to  read  policy,  ^  Germania  Life  Ins.   Co.  v.  Lun- 

under  belief  that  agent  has  properly  kenheimer,  127  Ind.  536,  542,  26  N. 

prepared   application  and  that  poli-  E.  1082;  Eckert  v.  Century  Fire_Ins. 

cy  conforms  thereto  does  not  consti-  Co.  147  Iowa,  507,  124  N.  W.  170. 

tute  negligence.     Pfester  v.  Missouri  '  Continental  Ins,  Co.  v.  Ruckman, 

State  Life  Ins.  Co.  85  Kan.  97,  116  327  111.  364,  11  Am.  St.  Rep.  121.  20 

Pac.  245.  N.  E.  7*.     The  jiolicy  contained  no- 

On  failure  to  read  contract  as  af-  tice  that  no  agent  had  the  right  to 
fecting  rio-ht  to  relief  therefrom  on  waive,  modify,  or  strike  out  any 
the  ground  of  fraud  of  other  i^arty,  i)rinted  conditions,  and  the  policy  de- 
see  note  in  6  L.R.A.(N.S.)    463.      "  livered  was  to  contain  a  condition  as 

5  Suravitz   v.    Prudential   Ins.    Co.  promised     by     the     agent     that     the 

of    America,    244    l*a.    582,    L.R.A.  premises    might    remain    unoccupied 

1915A,  273,  91  Atl.  495.  for  a  specified  time. 

As  to  untrue  statements,  made  in  ^  Whitney  v.  National  ^Nhisonic 
good  faith  by  aiiplicant,  not  effecting  Accident  Assoc.  57  Minn.  4/2.  59 
a  forfeiture  under  Md.  Code  Pub.  N.  W.  943,  and  cases  cited  by  re- 
Gen.   Laws   1904,   art.    23,   see.   196.  spondent's  counsel. 
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will  not  aid  the  company ;  ^  and  on  trial  of  such  a  case  the  assured 
may  testify  that  he  did  not  read  the  application,  thus  showing  a 
reliance  on  the  agent's  acts.^°  And  the  rule  applies  to  a  case  of 
over-valuation  by  the  agent  of  the  company  in  the  written  applica- 
tion, where  the  insured  signs  the  application  without  reading  it,  and 
without  knowing  the  value  inserted  therein,  and  where  he  acts  in 
good  faith,  even  though  the  application  is  made  a  part  of  the  policy 
and  such  statements  warranties.^^ 

But  it  is  expressly  declared  in  a  Connecticut  case  ^^  that  signing 
an  application  for  a  life  risk  without  reading  or  having  it  read  is 
inexcusable  negligence  on  the  part  of  the  applicant;  that  when  he 
signed  it  he  was  bound  to  know  what  he  signed;  that  the  law  re- 
quires the  applicant  to  "use  reasonable  diligence  to  see  that  the 
answers  are  correctly  given.  It  is  for  his  interest  to  do  so,  and  the 
insurer  has  a  right  to  presume  that  he  will  do  it.  He  has  it  in  his 
power  to  prevent  this  species  of  fraud,  and  the  insurer  has  not." 
It  has  also  been  held  in  other  cases  inexcusable  negligence  not  to 
read  the  application.^^  Thus,  it  is  decided  in  Colorado  that  if  one 
can  read,  and  signs  without  reading  an  application  filled  out  by 
the  soliciting  agent,  he  assumes  the  risk  of  falsity  or  misstatements 
of  fact  written  out  by  the  agent.^*  It  is  also  held  that  in  the  absence 
of  proof  to  the  contrary  it  will  be  presumed  that  the  applicant 
knew  and  indorsed  the  contents  of  the  application  when  he 
signed  it.^^ 

§  489a.  Same  subject. — Where  there  was  a  request  to  instruct  the 
jury  that  no  recovery  could  be  had  if  insured  at  the  time  he  signed 
the  application  knew,  or  in  the  exercise  of  ordinary  care  and 
prudence  ought  to  have  known,  the  contents  of  the  application  and 

^  Schwarzbaeh  v.  Ohio  Valley  Pro-  Michigan. — Britjrrs     v.     Fireman's 

tective  Union,  25  W.  Va.  622,  52  Am.  Ins.  Co.  65  Midi.  52,  31  N.  W.  616 ; 

Rep.  227.  Metropolitan  Life  Ins.  Co.  v.  Freed- 

lOMiaghan   v.  Hartford   Fire  Ins.  man,  159  Mich.  114,  32  L.R.A.(N.S.) 

Co.  24  Hun  (N.  Y.)  58  (case  of  rep-  298,  16  Det.  Leg.  N.  816,  123  N.  W. 

resentations  as  to  title).  547. 

^^  Wheaton  v.  North  British  &  Mer-  North     Carolina. — Cuthbertson    v. 

cantile  Ins.  Co.  76  Cal.  415,  9  Am.  North    Carolina    Home    Ins.    Co.    96 

St.  Rep.  216,  18  Pac.  758.     See  also  N.  C.  480,  2  S.  E.  258. 

Cumberland    Vallev    Mutual    Protec-  Pennsylvania. — Susquehanna     Mu- 

tive  Co.  V.  Schell,  29  Pa.  St.  31.  tual  Fire  Ins.  Co.  v.  Swank,  102  Pa. 

12  Ryan  V.  World  Mutual  Life  Ins.  St.  17. 

Co.  41  Conn.  168,  19  Am.  Rep.  490.        England. — Chatillon    v.    Canadian 

13  United  States.— 'New  York  Life    Ins.  Co.  27  U.  C.  C.  P.  450. 

Ins.  Co.  V.  Fletcher,  117  U.  S.  519,  "  Sun  Fire  Office  v.  Wich  (6  Col. 
29  L.  ed.  934,  6  Sup.  Ct.  837.  Ai)p.  103 )  39  Pac.  587. 

Kansas. — Walker  v.  State  Ins.  Co.  i^  Hartford  Fire  Ins.  Co.  v.  Gray, 
46  Kan.  312,  26  Pac.  718.  80  111.  28. 
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that  it  contained  a  certain  agreement  as  to  keeping  a  watchman ; 
or  if  before  or  at  the  time  he  signed  the  application  he  could  have 
read  the  same  or  have  had  it  read  to  him,  and  that  he  was  bound 
to  use  all  reasonable  care  to  learn  the  contents  of  the  paper  he  was 
to  sign,  it  was  held  not  error  to  refuse  to  so  instruct  where  tlie 
instruction  was  given  that  if  at  the  time  tlie  application  was  pre- 
sented for  insured's  signature,  he  could  read,  and  he  neglected  to 
read  said  application  he  was  bound  by  the  conditions  contained 
in  said  application  unless  the  defendant  used  some  device  or  did 
some  act  which  would  have  caused  a  man  of  ordinary  prudence 
to  refrain  from  reading  said  application,^^ 

16  Kansas  Mill  Owners'  &  Manu-  that  were  false.  The  first  time 
facturers'  Mutual  Fire  Ins.  Co.  60  ]ilaintif¥  knew  they  were  in  tlie  ap- 
Kan.  630,  57  Pac.  524,  28  Ins.  L.  J.  plication,  he  learned  it  from  another 
741.  The  court,  per  Smith,  J.,  said:  agent  of  defendant,  who  came  to  ad- 
"We  think  the  instruction  given  just  the  loss.  The  plaintiff  evident- 
covered  the  law  of  the  case,  and  that  ly  trusted  to  Beats  to  fill  out  the  ap- 
the  court  was  right  in  refusing  to  in-  plication  truthfully.  He  was  not 
struct  as  requested.  If  the  insured  dishonest,  did  not  misrepresent,  and 
relied  on  the  statement  of  the  com-  did  not  intend  to  deceive.  The  only 
pany's  agent  to  the  effect  that  the  thing  he  was  guilty  of  was  that  he 
new  policy  issued  to  him  did  not  re-  did  not  read  the  answers  that  he- gave 
quire  the  keeping  of  a  watchman,  to  Beats  to  transcribe.  The  dishou- 
whieh  requirement  was  not  made  in  esty  was  all  on  the  part  of  the  agent 
the  former  policy,  and  he  signed  the  of  the  defendant:  ...  It  is  in- 
application  written  by  the  agent,  sisted  that  under  such  circumstances 
which  was  made  part  of  the  policy,  the  assured  sliould  be  bound  by  his 
then  we  think  the  insured  had  the  written  application,  unless  there  was 
right  to  rely  upon  the  agent's  state-  some  crafty  device  or  stratagem  re- 
ments,  and  his  failure  to  read  the  sorted  to  to  prevent  him  from  read- 
application  and  to  verify  the  writ-  ing  the  application  which  he  signed, 
ten  words  would  not  be  an  act  of  This  is  the  ordinary  rule  in  signing 
omission  amounting  to  negligence,  a  written  contract  or  stipulation;  but, 
In  the  case  of  the  Continental  Ins.  after  the  payment  of  the  premium, 
Co.  V.  Pearce,  39  Kan.  396,  18  Pac.  we  are  unwilling  to  apply  it  to  its 
291,  the  question  here  was  involved,  full  extent  to  the  system  of  making 
The  court  says:  'The  defendant  applications  which  is  now  almost 
claims  that  plaintiff  was  responsible  universally  adopted  by  insurance 
for  such  statements,  because  he  companies  to  obtain  business.  Its 
signed  the  application  after  he  had  an  practical  application  would  work  in- 
opportunity  to  read  and  examine  it,  justice  to  the  insured.'  See  also  Sul- 
and,  having  thus  entered  into  an  livan  v.  I^hnmix  Ins.  Co.  34  Kan. 
agreement,  he  should  not  be  permit-  170,  8  Pac.  112.  In  Temmink  v. 
ted  to  say  that  he  did  not  sign  it  with  Metrojiolitan  Life  Ins.  Co.  72  Mich, 
full  knowledge  of  its  contents.  When  388,  40  N.  W.  469,  which  was  an 
the  ai^jilication  was  taken,  Beats  (the  action  upon  a  policy  of  insurance, 
agent)  handed  it  to  plaintiff,  who  the  agent  took  down  answers  of  tlie 
said:  "You  read  it.  I  haven't  my  aj>i)licant  for  insurance,  but  fraudu- 
glasses  with  me;"  and  then  Beats  lently  changed  the  same.  The  court 
read  a  part  of  it,  but  not  the  answers  said :    'If  the  document  was  not  truly 
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So  where  the  ap])Hc'ant  signed  the  application  in  blank  and  left 
it  with  the  agent  who  filled  it  out  and  the  applicant  had  no  knowl- 
edge as  to  the  character  of  the  statements  made  and  had  nothing 
to  do  Avith  them  but  afterwards  signed  the  application  when  it  was 
presented  by  the  agent  the  insurer  was  held  estopped  to  assert  that 
such  statements  so  made  were  warranties."    And  where  an  agent, 

interpreted  to  her,  or  if,  as  the  jury    that  the  e-ecution  is  solely  his  act/ 
must  have  found,  it  was  falsely  re]v    The    agent,    however,    acted    as    an 
resented,   at   least  by  implication,  it    amanuensis      for     Rammelsberg     in 
would    be    going    too    far    to    hold   writing   down   answers   to   the   ques- 
her      (the     insured)      estopped     by   tions  in  the  application;  and  the  lat- 
what    she    was   in    no    fault    for   re-   ter  had  the  right  to  presume  that  his 
lying   on.     By  the   testimony   of   all   statements  would  be  set  down  as  they 
parties,*  the  agent  assumed  the  whole    were  made,  and  was  not  negligent  in 
preparation   of  the   paper,   and   she   failing  to  read  them  over.     'A  man 
liad    a   right    to    sui^pose    he   did    it    who,    by    misrepresentation    or    con- 
honestly.     It  is  not   her  fault  if  he    cealment,    has    misled    another,    can- 
did not  act  honestly.'     In  the  case  at    not  be  heard  to   say  that  he  might 
bar  the  agent  was  bound  to  write  the   have  known  the  truth  by  proper  in- 
answers  to  the  questions  in  the  ap-    quiry,  but  must,  in  order  to  be  able 
plication  as  dictated  by  the  insured,    to  rely  on  the  defense  that  he  knew 
and  the  latter  was  not  called  upon    the  representations  to  be  untrue,  be 
to   assume   that   a   fraud  was   being    able  to  establish  the  fact  upon  incon- 
practiced  upon  him ;   nor  can  he  be    testible  evidence,  and  beyond  the  pos- 
eharged  with  negligence  in  believing   sibility  of  a  doubt :  '    Kerr,  Fraud  & 
that   the   agent  was  acting  in   good    M.    p.    79.     In    Bigelow,    Fraud,    p. 
faith.     Although  Rammelsberg  might    525,  the  rule  is  thus  stated :    'Indeed, 
have    received    from    the    insurance    the  courts  would  turn  a  deaf  ear  to 
company  the  policy  with  the  written    a  man  who  sought  to  get  rid  of  a 
application   attached  thereto,  yet  he    contract  solely  on  the  ground  that  its 
had  a  right  to  assume  that  tlie  an-    terms    were    not   what    he    supposed 
swers   made   by   him   were   correctly    them  to  be.     But   courts  would   n.ot 
written,    and    cannot    be    chargeable    refuse    to    listen — on    the    contrary, 
with  negligence  by  his  failure  to  be    they     would     give     relief — where     a 
suspicious,  or  for'  lack  of  contidence    plaintiff  charged  fraud  upon  the  de- 
in   the   good   faith    of   the   agent    in    fendant   in   reading   the   contract   to 
carrying  out  his  directions :   Savings    him,  or  in  stating  its  nature  or  terms, 
Inst.  v.  Burdick,  87  N.  Y.  40 ;   An-   and  also  in  leaving  out  terms  agreed 
drews   v.    Gillespie,    47   N.   Y.    487;    on,  or  in  inserting  terms  not  agreed 
Botsford  V.  McLean,  45  Barb.  478;    on.     This  would  obviously  be  true  of 
Hale  v.  Philbrick,  42  Iowa,  81.     If    eases  in  which  the  complaining  party 
the  agent  of  the  insurance  company    could  not  read,   or  could  read  only 
was  guilty  of  a  positive  fraud,  negli-   with  difficulty,  or  in  which  a  pointed 
genee  by  which  the  party  injured  ex-    document  was  concerned,  containing 
posed  himself  to  the  wrong  of  fraud    much  line  print.     But  the  rule  is  not 
will   not   bar  relief:    Speed   v.   Hoi-   confined  to  such  cases.     On  the  con- 
lingsworth,  54  Kan.  436,  38  Pac.  496,   trary  it  is  very  general.'  " 
and  cases  cited.     It  was  said  in  the        "  Ormsby  v.  Farmers'  Mutual  Fire 
former  opinion,  'It    (the  application    &  Lightning  Ins.  Co.  105  Mo.  App. 
for    the    policy)    is    the    instrument   143,  79  S.  W.  733. 
solely  of  the  insured,   in  the   sense 
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who  has  authority  to  issue  policies  without  first  referring  the  appli- 
cations to  the  company,  with  full  knowledge  of  the  amount  of  an 
•encumbrance  upon  the  property  insured,  fills  out  the  application 
and  procures  the  insured  to  sign  it  without  reading  it  to  her,  the 
company  cannot  avoid  the  policy  because  the  amount  of  the 
encumbrance  is  greater  than  that  stated  in  the  application.^*  Again, 
if  the  insured  makes  no  statements  as  to  encumbrances,  and  signs 
the  application  for  insurance  without  reading  it  when  such  applica- 
tion is  written  by  the  insurance  agent,  the  insured  is  not  guilty 
of  misrepresentation,  although  the  application  falsely  states  that 
there  is  no  encumbrance  upon  the  insured  property.^^  So  an  insur- 
ance company  is  estopped  from  disputing  the  truth  of  an  answer 
in  an  application  prepared  by  its  agent  after  examination  of  the 
property,  which  he  informed  the  property  owner  was  all  right,  and 
which  the  latter  signed  without  reading,  notwithstanding  clauses 
in  the  application  or  policy  to  the  effect  that  the  company  would 
not  be  bound  by  such  representations  of  its  agent.^"  So  where  the 
agent  of  a  fire  insurance  company  to  whom  an  application  for 
insurance  was  made,  who  himself  wrote  answers  to  questions  in 
the  application,  the  applicant  only  signing  it,  had  knowledge  of 
the  falsity  of  an  affirmative  answer  to  the  question.  ''Do  all  the 
stovepipes  go  directly  into  the  brick  chimneys?" — the  company 
was  estopped,  in  an  action  on  the  policy,  from  setting  up  the  falsity 
■of  such  answer,  under  a  condition  in  the  policy  voiding  it  for 
falsity  of  statements  made  in  the  application.^ 

If  the  applicant  makes  correct  statements  to  the  insurance  agent, 
who  puts  them  down  incorrectly,  and  the  application  is  signed  by 
the  insured  without  reading  it,  he  may  prove  such  facts,  and  is  then 
exonerated  from  the  charge  of  misrepresentation.^ 

§  490.  Misrepresentations  by  agent:  where  applicant  is  illiterate, 
etc. — Where  the  applicant  has  no  accurate  knowledge  as  to  the  facts, 
and  the  agent  who  assumes  to  act  for  the  company  in  filling  out 
the  application  has  full  knowledge  of  all  the  facte,  and  writes  out 
the  answers  from  such  knowledge,  and  the  applicant,  who  is  an 
illiterate  man,  relies  upon  the  agent  and  signs  the  application,  the 
company  is  bound,  and  the  statements  will  be  held  to  be  representa- 

^8  Beebe  v.  Ohio  Farmers  Ins.  Co.  *  Dwellin?:-House  Ins.  Co.  v.  Bro- 

93  Mich.  514.  32  Am.  St.  Rep.  519,  die,  .52  Ark.  11,  .4  L.R.A.  458,  11  S. 

18  L.R.A.  481,  53  N.  W.  818.  W.  1016. 

1^  Continental     Fire     Ins.     Co.     v.  ^  Continental     Fire     Ins.     Co.     v. 

Whitaker  &   Dillaril,  112  Tenn.  121,  Whilaker  &  DiUanl.  112  Tenn.  121, 

64    L.R.A.    451,    105    Am.    St.    Rep.  64    L.R.A.    451,    105    Am.    St.    Rep. 

■916,  79  S.  W.  119.  016,  79  S.  W.  119.     See  §§  505-507 

^°  People's     Fire     Ins.     Assoc,     v.  herein. 
Govne,  79  Ark.  315,  16  L.R.A. (N.S.) 
1180,  96  S.  W.  365. 

1213 


§  491  JOYCE  ON  INSURANCE 

tions  and  not  warranties.'  So  where  a  woman  not  versed  in  legal 
terms  states  the  facts  as  to  her  title  to  the  company's  agent,  and.  he 
writes  in  the  application  that  she  has  a  fee  simple,  when  she  has 
not.  and  also  nuts  other  statements  therein  knowing  them  to  be 
false,  the  assured  is  not  concluded  thereby,  but  may  recover ;  *  and 
the  company  will  be  obligated  where  its  agent  willfully  writes  false 
answers  in  the  application  knowing  that  the  assured  is  unable  to 
read.^  So  where  the  acent  of  the  insurer  in  filling  out  the  applica- 
tion knew  the  assured  had  only  a  part  interest  in  the  property,  but 
stated  othei-wise.  and  the  assured  was  unable  to  read  or  write,  but 
trusted  to  the  agent,  and  she  herself  acted  honestly  in  the  matter, 
the  companv  cannot  evade  its  liability  on  the  policy,  even  though 
it  provides  that  an  interest  other  than  a  fee  simple  must  be  truly 
represented.®  and  the  company  is  estopped  from  availing  itself  of 
the  acts  of  its  agent  in  taking  advantage  of  the  insurer's  inability 
to  read  and  in  misleading  him  as  to  the  amount  of  additional 
insurance  allowed,  and  as  to  making  proofs  of  loss.'^  And  where  the 
applicant  was  a  German,  unfamiliar  with  business  or  the  English 
langiiage  and  referred  the  agent  to  a  tenant,  who  signed  the  ap- 
plication, and  the  policy  contained  no  statement  of  the  tenant's 
interest,  the  insurer  was  held  entitled  to  recover  to  the  extent  of 
his  interest.^  Again,  it  is  held  that  if  an  insured,  who  cannot  write, 
makes  true  answers  to  an  insurance  agent,  who  writes  the  applica- 
tion and  ha.s  full  knowledge  of  the  facts,  but  who,  through  mis- 
conception of  the  force  and  purport  of  questions,  writes  incorrect 
answers  without  the  actual  knowledge  of  the  insured,  the  insurer 
is  bound  thereby.^ 

§  491.  Fraud  of  agent  in  preparing  application. —  Where  the  as- 
sured acts  honestly,  but  is  misled  by  the  acts  and  conduct  of  the 
agent  of  the  company  into  believing  that  his  answers  are  taken 
down  truly  and  as  given,  and  by  fault  of  the  agent  he  does  not 
learn  to  the  contrary,  the  company  cannot  escape  lial)ility  by  reason 
of  answers  to  material  questions  being  falsely  and  fraudulently 
put  down  by  the  agent  in  the  application  as  those  given  by  the 

3  O'Eourke  v.  John  Hancock  Mu-  ®  Hartford  Fire  Ins.  Co.  v.  Haas, 

tual   Life  Ins.   Co.  10  Misc.  405,  63  87  Kv.  531,  10  Kv.  L.  Rep.  573,  2 

N.  Y.  St.  Rep.  522,  31  N.  Y.  Supp.  L.R.A.  64,  9  S.  W.  720. 

130,  24  Ins.  L.  J.  160;  Phopnix  Ins.  "  Rivara    v.    Queen's    Ins.    Co.    62 

Co.  v.   Golden,  121  Ind.  524,  23  N.  Miss.  720. 

E.    503;    O'Brien    v.    Home    Benefit  ^  j^iei^oi^j   y    Phoenix   Ins.    Co.    of 

Soc.  117  N.  Y.  310,  22  N.  E.  954.  Brooklyn,  33  Fed.  807. 

*  Rockford  Ins.  Co.  v.  Nelson,  75  ^  Continental  Ins.  Co.  v.  Chew,  11 

111.  548.  Ind.  App.  330,  54  Am.  St.  Rep.  506, 

5  Sullivan  v.  Phcenix  Ins.   Co.  34  38  N.  E.  417. 
Kan.  170,  8  Pac.  112. 
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applicant ;  ^°  and  in  such  case  the  a««ured  is  justified  in  accepting 
in  good  faitli  and  without  examination  the  act  of  the  company's 
agent,  who  in  filhng  out  sucli  ai)i)lication  is  acting  within  the 
apparent  scope  of  his  authority."  And  where  such  agent,  acting 
for  a  hfe  company,  falsely  stated  the  applicant's  age,  forged  a 
medical  certificate  which  was  a  part  of  the  application,  and  material- 
ly changed  the  policy  before  delivering  it  to  the  insured,  which 
frauds  were  perpetrated  without  the  knowledge  of  either  the  assured 
or  the  comj^any,  it  was  held  tliat  the  company  was  nevertheless 
liable  on  the  policy.^^  So  the  company  is  bound  by  the  acts  of 
its  agent  in  changing  an  application  after  it  is  signed  by  inserting 
therein  an  additional  piece  of  property,  and  also  changing  answers 
relating  to  the  title  and  to  encumbrances  on  and  concerning  the 
value  of  the  property,  where  the  assured  and  the  principal  were 
both  ignorant  of  such  fraudulent  acts  of  the  agent.  The  court 
held,  however,  that  the  failure  of  the  assured  after  a  reasonable  time 
to  object,  bound  him  to  the  terms  of  the  policy.^^  And  where 
insurer's  agent  has  fraudulently  cheated  the  insured  into  signing 
a  false  warranty  and  paying  the  premium,  and  the  policy  M'as 
issued  upon  the  false  statements  of  the  agent,  the  false  warranty 
thus  procured  will  not  avoid  the  policy,  nor  is  the  assured  estopped 
from  proving  the  fraud,  and  holding  the  company  to  the  contract.^* 
So  the  company  is  bound  where  the  assurer's  agent  substitutes  an- 
other and  different  application  for  that  made  by  the  assured,^*  and 
fraud  of  a  life  insurance  agent  binds  the  insurer,  and  the  agent's 
acts  within  the  scope  of  his  authority,  where,  having  been  duly 
authorized  to  fill  up  applications,  he  fraudulently  and  falsely  mis- 
states material  facts  therein  and  in  the  medical  certificate,  and  also 

1°  Bartholomew  v.  Merchants'  Ins.  ^^  McArthur  v.  Home  Life  Assoc. 

Co.  25  Iowa,  507,  96  Am.  Dee.  65;  73  Iowa,  336,  5  Am.   St.  Rep.   684, 

Swan  V.  Watertown  Fire  Ins.  Co.  96  35  N.  W.  430. 

Pa.  St.  37 ;  Sullivan  v.  Phoenix  Ins.  ^^  Swan    v.    Watertown    Fire    Ins. 

Co.  34  Kan.  170,  8  Pac.  112;   Sura-  Co.  96  Pa.   St.  37    (two  judges  dis- 

vitz  V.  Prudential  Ins.  Co.  of  Amer-  senting  as  to  the  effect  of  the  reten- 

ic-a,  244  Pa.  582,  L.R.A.1915A,  273,  tion  of  the  policy). 

91  Atl.  495.  On   retention  of  policy  as  waiver 

On  effect  of  agent's  insertion  in  the  of  mistake  or  fraud  of  insurer  or  its 

application  of  false  answers  to  ques-  agent,  see  notes  in  67  L.R.A.  705,  and 

tions  correctly  answered   by  the   in-  38  L.R.A.  (N.S.)  787. 

sured,   see   notes   in   4  L.R.A. (N.S.)  ^*  Kister  v.  Lebanon  Mut.  Ins.  Co. 

607,  L.R.A.1915A,  273.  128  Pa.  St.  553,  15  Am.  St.  Rep.  696, 

"  Kister  v.   Lebanon   Mutual   Ins.  5  L.R.A.  646,  18  Atl.  447. 

Co.   128  Pa.   553,   15   Am.   St.  Rep.  ^^  Massaduasetts   Life    Ins.    Co.   v. 

696,  5  L.R.A.  646,  18  Atl.  447.  Eshelman,  30  Ohio  St.  647. 
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makes  material  alterations  in  the  policy  itself,  of  which  acts  neither 
the  assured  nor  the  company  have  any  knowledge. ^^ 

In  opposition  to  these  decisions  is  a  Connecticut  case."  There 
the  agent  of  a  life  insurance  company  with  authority  to  receive  and 
forward  applications,  countersign  and  deliver  policies,  and  collect 
premiums,  fraudulently  put  down  false  answers  to  material  ques- 
tions in  the  application,  which  were  not  the  answers  given  by  the 
applicant  and  the  court  declared  the  agent's  acts  a  gross  violation 
of  his  duty  in  fraud  of  the  insurer.^^  The  opinion,  however,  dis- 
tinguishes between  the  powers  of  agents  of  fire  and  life  companies 
saying  that  in  the  former  case,  where  the  agent  has  power  to  till 
up  and  issue  the  polici&s,  ''the  acts  and  knowledge  of  the  agent  are 
the  acts  and  knowledge  of  the  corporation,  and  there  is  a  manifest 
propriety  in  holding  the  corporation  liable  accordingly."  ^^    A  dis- 


1^  McArthur  v.  Home  Life  Ins.  Co. 
73  Towa,  336,  5  Am.  St.  Rep.  684,  35 
K  W.  430. 

^■^  Ryan  v.  World  Mutual  Life  Ins. 
Co.  41  Conn.  168,  19  Am.  Rep.  490. 
See  also  New  York  Life  Ins.  Co.  v. 
Fletfher,  117  U.  S.  519,  29  L.  ed.  934, 
C  Sup.  Ct.  837. 

^^  The  court  saj-s :  "In  this  case 
we  are  asked  to  .  .  .  clothe  the 
agent  with  an  authority  not  given 
him  in  fact,  and  to  hold  the  principal 
resjjonsihle  for  an  act  wliich  could 
not  by  any  possibility  have  been  con- 
templated as  being  witliin  the  scope 
of  the  agency.  ...  It  cannot  be 
supposed  that  these  defendants  in- 
tended to  clothe  this  agent  with  au- 
thority to  perpetrate  a  fraud  upon 
themselves.  That  he  deliberately  in- 
tended to  defraud  them  is  manifest. 
.  .  .  Prompted  by  some  motive  he 
sought  to  obtain  a  policy  by  means 
of  false  answers.  His  duty  refjuired 
him  not  only  to  write  the  answers 
truly  as  given  by  the  applicant,  but 
also  to  communicate  to  his  jirincipal 
any  other  fact  material  to  the  risk 
which  might  have  come  to  his  knowl- 
edge from  any  other  source.  His 
conduct  in  tliis  case  was  a  gross  vio- 
lation of  duty  in  fraud  of  his  prin- 
cipal and  in  the  interest  of  the  other 
party.  'I'o  hold  the  principal  re- 
sponsible for  his  acts  and  assist  in 
the     con.summation     of     the      fraud 


would  be  monstrous  injustice.  Where 
an  agent  is  apjjarently  acting  for  his 
principal,  but  is  really  acting  for 
himself  or  third  persons  and  against 
his  principal,  there  is  no  agency  in 
respect  to  that  transaction,  at  least 
as  between  the  agent  himself  or  the 
person  for  whom  he  is  really  acting 
and  the  principal.  .  .  .  We  are 
constrained,  therefore,  to  hold  that 
a  limited  agency  in  a  ease  of  life  in- 
surance will  not  be  extended  by  op- 
eration of  law  to  an  act  done  by  the 
agent  in  fraud  of  his  principal  and 
for  the  tjenetit  of  tlie  insured,  espec- 
ially where  it  is  in  the  power  of  the 
insured  by  the  use  of  reasonable  dili- 
gence to  defeat  the  fraudulent  in- 
tent." 

^^  The  force  of  the  argument  and 
conclusion  of  the  court  is  also  some- 
what modified  by  the  declaration  that 
"the  court  very  properly  instructed 
the  jury  that  'an  untrue  or  fraudu- 
lent statement  or  denial  made  by  the 
applicant  of  a  fact  material  to  the 
risk  to  induce  the  is.suance  of  a  pol- 
icy will  prevent  the  policy  from  tak- 
ing effect  as  a  valid  contract,  unless 
the  insurer  has  in  some  way  waived 
or  estopped  himself  from  relying  up- 
on such  misstatement  to  avoid  the 
policy.  This  waiver,  to  be  efifectual, 
must  be  made  by  an  officer  of  the 
company  authorized  to  make  it.  If 
there   has   been   no   evidence   of   any 
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tinction  is  also  made  which  is  somewhat  refined  between  the  ca.se 
before  the  court  and  that  where  the  representation  in  the  application 
made  by  the  c()nii)any's  agent  was  not  fraudident,  but  still  "not 
strictly  true,"  in  which  case  the  company  was  declared  bound.*^" 
The  court  also  distinguishes  those  cases  sustained  by  the  courts  of 
that  stale,  in  prior  decisions  which  hold  that  where  the  applicant 
stated  fully  and  truthfully  the  circumstances  relating  to  the  title 
to  the  property  insured  and  the  agent,  knowing  all  the  facts,  "but 
for  the  sake  of  convenience,  stated  the  title  incorrectly"  and  issued 
a  policy,  the  company  could  not  take  advantage  of  it,  saying: 
"The  court  regarded  the  transaction  as  equivalent  to  an  agreement 
that  for  the  purpose  of  the  insurance  the  title  should  be  considered 
as  stated  by  the  agent."  ^  Another  fact  upon  which  the  court  j)laced 
some  stress  was  that  the  negligence  of  the  plaintiff  in  not  reading 
the  application  aided  in  the  pei*petration  of  the  fraud  upon  the 
company  and  the  situation  of  the  applicant  as  to  health  was  such 
that  no  company  would  have  probably  accepted  him,  and  that  the 
plaintiff  would  therefore  be  injured  only  to  the  extent  of  the 
premiums  paid.  The  case,  therefore,  can  hardly  be  said  to  establish 
a  rule  of  law  applicable  to  even  all  life  risks.  The  most  than  can 
be  claimed  for  it  is,  that  it  determines  that  the  fraudulent  answers 
in  an  application  made  by  an  agent  with  limited  powers,  of  which 
the  applicant  had  constructive  notice,  precludes  a  recovery  on  a 
policy  on  a  life  which  no  reliable  company  would  have  insured 
had  the  truth  l)een  stated,  and  the  failure  to  recover  on  which  would, 
therefore,  cause  the  plaintiff  no  pecuniary  loss,  except  possibly  that 
of  the  premium  paid  and  not  that  if  he  were  innocent. 

waiver,  except  by  a  medical  examiner  the  premium,  for  the  printed  policy, 

of  the  company  or  by  a  local  agent,  wliich  was  in  their  hands  for  several 

there   must    be    additional    proof   of  days,   contained    at   the   bottom   this 

specific  authority  given  them,  or  the  note:    'The  president   and  secretary 

company  will  not  be  bound.'  "     This  of  the  company  are  alone  authorized 

instruction  must  necessarily  have  had  to  make,  alter,  or  discharge  contracts 

reference  to  the  special  facts  of  the  or  to   waive  forfeitures.'     The   jurv' 

ease  and  in  this  connection  the  court  then  were  correctly  told  that   'there 

thereafter  says :    "The  case  before  us  must  be  additional  proof  of  sjiecial 

is    a    case    of    life    insurance.      The  authority  given  them'  (the  local  agent 

power    of    the    agent    was    in    fact  and   the  medical   examiner)    'or   the 

limited.     He  had  no  power  to  issue  company  will  not  be  bound.'  " 
policies.     The    terms    of   his    agency       ^o  Referring     to     Malleable     Iron 

conveyed  no  authority  to  waive  con-  Works  v.  Phoenix  Ins.  Co.  125  Conn, 

ditions  or  forfeitures,  or  to  agree  to  465,  and  also  to  Bebee  v.  Hart  Lord 

false  and  fraudulent  answers  to  any  County    Mutual    Fire    Ins.    Co.    25 

of  the  interrogatories,  or  to  make  any  Conn.  51,  65  Am.  Dec.  553 ;  Hough 

other  contract  to  bind  the  company,  v.   City  Fire  Ins.   Co.   29   Conn.   10, 

Presumptively,  the   insured   and   the  76  Am.  Dec.  581. 
plaintiff  knew  all  this  before  paying        ^  Refen-ing  to  Peck  v.  New   Lon- 
Joyce  Ins.  Vol.  II. — 77.          1217 
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In  the  case  of  New  York  Life  Insurance  Company  v.  Fletcher,' 
the  agent's  authority  was  hmited,  and  notice  of  such  Hmitation  was 
embodied  in  tl*e  application.  The  agent  represented  that  it  was 
only  necessary  to  answer  certain  questions  merely  as  a  form.  The 
agent  wrote  in  false  statements  concerning  the  applicant's  physical 
condition  and  the  latter  signed  the  application  without  reading  the 
same.  The  court  says:  "The  instruction  given  to  the  jury  in  the 
case  before  us  is,  in  effect,  that  the  insured  was  bound  by  his  applica- 
tion if  it  was  not  avoided  by  fraud,  and  that  it  was  so  avoided  by 
reason  of  the  false  statements  contained  in  it,  and  that  therefore  the 
plaintiff,  as  his  representative,  could  recover.  But  if  the  application 
was  avoided  it  would  seem  to  be  a  necessary  consequence  that  the 
policy  itself  was  also  voided  and  his  right  limited  to  recovering  the 
premiums  paid.  But  such  was  not  the  conclusion  of  the  court. 
It  directed  the  jury  that  if  the  application  was  avoided  for  fraud 
he  could  recover.  It  does  not  seem  to  have  occurred  to  the  court 
that  had  the  answers  been  truthfully  reported,  and  that  the  fact  of 
the  assured  having  had  diabetes  within  a  recent  jieriod  been  thus 
disclosed,  the  insurance  would  in  all  probability  have  been  refused. 
If  the  policy  can  stand  wdth  the  application  avoided  it  must  stand 
upon  parol  statements  not  communicated  to  the  company.  This, 
of  course,  cannot  be  seriously  maintained  in  the  face  of  its  notice 
that  only  statements  in  writing  forwarded  to  its  officers  would  be 
considered.  A  curious  result  is  the  outcome  of  the  instruction. 
If  the  agents  committed  no  fraud,  the  plaintiff  cannot  recover,  for 
the  ansAvers  reputed  are  not  true;  but  if  they  did  commit  the  im- 
puted fraud,  he  may  recover,  although  upon  the  answers  actually 
given,  if  truly  reported,  no  policy  would  have  issued.  Such 
anomalous  conclusions  cannot  be  maintained:"  and  it  was  held  that 
the  policy  was  avoided.  There  is  another  class  of  cases  which  are 
somewhat  analogous  to  the  Connecticut  case  above  considered,  in 
that  they  are  based  upon  constructive  notice  to  the  assured  by 
reason  of  a  provision  in  the  policy  that  the  agent  cannot  bind  the 
company  by  any  promise,  representation,  or  information  not  con- 
tained in  the  application,  the  force  of  which  condition  is  held  so 
far  binding  upon  the  assured  as  to  preclude  him  from  proving  by 
parol  evidence  that  the  answers  w^ere  false  and  not  those  given,  and 
that  the  applicant  relied  upon  the  agent  to  insert  the  true  answers 
as  given,  and  did  not  know  the  contents  of  the  application.' 

don  County  Mutual  Ins.  Co.  22  Conn.    MeCrary,  603,  11  Fed.  377,  12  Fed. 
575;    Woodbury     Savings    Bank    v.   557,  13  Fed.  526. 
Charter  Oak  Ins.  Co.  81  Conn.  517.        ^  Fitzraaurice  v.  Mutual  Life  Ins. 
2  117  U.  S.  519,  531,  29  L.  ed.  934,    Co.  84  Tex.  61,  19  S.  W.  301;  Enos 
6  Sup.  Ct.  837,  rev'g  14  Fed.  846,  3    v.  Sun  Ins.  Co.  67  Cal.  621,  8  Pac. 
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It  would  seem,  liowever,  that  wliere  an  insurance  company  has 
put  it  into  the  power  of  an  agent  to  represent  it  in  procuring  appli- 
cations, and  the  agent  acting  within  the  scope  of  his  ostensible 
authority  commits  a  fraud  upon  his  principal,  by  inserting  fraud- 
ulent answers  in  the  application,  of  which  act  the  assured  is  ignorant, 
he  himself  having  acted  in  good  faith  and  having  no  knowledge 
of  limitations  on  the  agent's  powers,  then  the  company  cannot 
avail  itself  of  its  agent's  fraudulent  acts  to  avoid  a  contract  to  tiie 
prejudice  of  the  insured  or  of  his  beneficiary,  or  other  innocent 
party  to  whom  the  loss  may  be  payable.* 

§  492.  Agent's  knowledge  of  falsity  or  incorrectness  of  applicant's 
statements. — In  considering  this  question  regard  should  be  had  to 
the  fact  whether  the  applicant's  statements  are  willfully  false  or 
merely  untrue,  and  made  by  him  without  fraudulent  intent.  Where 
they  are  willfully  false,  and  the  agent  has  knowledge  of  their  falsity, 
there  would  certainly  be  a  close  approach  to  the  border  line  of  col- 
lusion, even  though  there  were  no  actual  collusion.  Some  cases 
have  gone  to  the  extent  of  holding  that  even  though  an  applicant 
makes  an  untrue  and  fraudulent  statement  of  a  material  fact,  that 
a  recovery  could  nevertheless  be  had  against  the  company  where  its 
agent  knew  the  truth  at  the  time,  and  the  company  received  the 
application  and  premium  and  issued  the  policy,  provided  there  was 
no  actual  collusion.^  So  in  a  Washington  case  it  is  held  that  if  a 
broker  who  acts  for  and  is  agent  of  the  insurer,  in  dealing  with  the 
applicant,  fails  to  disclose  a  fact  material  to  the  risk  which  has 
been  truthfully  stated  in  the  original  application,  the  knowledge 
of  the  fact  will  be  imputed  to  the  insurer,  and  the  latter  cannot 
avoid  the  policy  on  the  ground  that  the  insured  has  violated  its 
conditions.^    Other  cases  hold  that  the  policy  is  not  avoided  where 

379.    See  Stensgaard  v.  St.  Paul  Real        ^  Guardian    Mutual    Life    Ins.    Co. 

Estate   Title   Co.    50   Minn.   429,   17  v.   Ho<?an,  80  111.   35,  22  Am.   Rep. 

L.R.A.  575,  52  N.  W.  910.     See  also  180;   Miller  v.   Mutual   Benefit   Life 

in  tliis  eonneption,   Continental  Life  Ins.  Co.  31  Iowa,  216,  7  Am.  Rep. 

Ins.  Co.  V.  Chamberlain,  132  U.  S.  304,  122 ;  ^tna  Live-Stock,  Fire  &  Tor- 

33  L.  ed.  341,  10  U.  S.  Sup.  Ct.  87.  nado  Ins.  Co.  v.  Olmstead,  21  Midi. 

*See  Eggleston  v.   Council   Bluffs  246,  4  Am.  Rep.  483;  Miller  v.  Ilart- 

Ins.    Co.    65   Iowa,    308,    21    N.    W.  ford  Fire  Ins.  Co.  70  Iowa,  704,  29 

652;  Sullivan  v.  Pha-nix  Ins.  Co.  34  N.  W.  411;  Witherell  v.  Marine  Ins. 

Kan.  170,  8  Pae.   112;   Temmink  v.  Co.  49  Me.  200. 

Metropolitan  Life  Ins.  Co.  72  Mich.        On  bad  faith  of  assured  as  affecting 

388,  40  N.  W.  469;  Mowry  v.  Rosen-  estoppel  of  insurer  to  set  up  falsity 

dale,   74  N.   Y.   360,   363;    Plumb   v.  of  answers  in  application  because  of 

Cattaraugus     Count v     Mutual     Ins.  agent's  knowledge  of  such  falsity,  see 

Co.  18  N.  Y.  392,  72  Am.  Dec.  526;  note  in  14  L.R.A.(N.S.)  279. 
Schwarzbach  v.  Ohio  Vallev  Protec-        ^  ]\lesterman  v.  Hume  IMutual  Ins. 

tive  Union,  25  W.  Va.  622,  52  Am.  Co.  5   Wash.  524,  34  Am.   St.  Rep. 

Rep.  227.  877,  32  Pae.  458. 
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the  soliciting  agent  inserts  misrepresentations  in  the  policy  and 
the  applicant  has  knowledge  thereof,  but,  acting  without  any  fraud- 
ulent intent,  and  induced  by  the  representations  of  the  agent  that 
it  will  make  no  difterence,  he  permits  them  to  stand  as  written^ 
So  it  is  held  in  Missouri  ^  that  evidence  is  admissible  that  before  the 
policy  w^as  made  out  and  delivered,  and  the  premium  paid,  the 
applicant  informed  the  agent  that  he  was  only  a  part  owner  of 
the  insured  property,  and  that  the  agent  said  it  would  make  no 
difference,  or  used  words  of  like  effect.  In  another  case  ^  where 
it  appeared  that  the  agent  erroneously  stated  in  the  application  that 
there  was  no  encumbrance,  and  he  was  notified  of  the  mistake  by 
the  assured  before  he  received  the  policy,  and  the  company  was  also 
informed  thereof,  the  court  upheld  the  right  of  the  assured  to  re- 
cover. Other  cases,  however,  hold  that  where  the  applicant  makes 
a  false  statement  to  the  agent,  and  the  latter  has  knowledge  of  the 
falsity,  the  company  may  nevertheless  avoid  the  contract.  Thus, 
wdiere  the  applicant  untruly  states  the  purpose  for  which  a  building 
is  used,  the  agent's  knowledge  as  to  its  use  constitutes  no  defense 
to  false  statements  in  proofs  of  loss.-^°  So  the  agent's  knowledge 
that  representations  in  the  application  are  false  does  not  conclude 
the  company  where  such  statements  are  made  warranties,"  unless 
there  is  fraudulent  collusion  between  the  agent  and  the  applicant.^''* 
And  the  same  rule  obtains  where  the  applicant  states  that  he  has 
applied  to  another  insurance  company,  and  has  not  been  rejected, 
which  is  false,  for  in  such  case  the  company  may  set  up  the  breach 
of  warrant}^  notwithstanding  its  agent's  knowledge  of  the  fact  that 
the  statement  was  untrue ;  ^^  nor  is  evidence  admissible  that  the 
soliciting  agent  knew  at  the  time  of  the  falsity  of  representations 
as  to  health  made  by  the  insured.^* 

§  492a.  Same  subject. — Under  a  Michigan  decision  it  is  declared 
that  it  is  undoubtedly  true  that  the  general  local  agent,  who  has 
power  to  solicit  insurance,  receive  applications,  fix  premiums,  accept 

^  Reynolds    v.    Iowa    &    Nebraska  Am.  St.  Rep.  34,  26  So.  19,  28  Ins. 

Ins.  Co.  80  Iowa,  563,  46  N.  W.  659.  L.  J.  621. 

^  Franklin    v.    Atlantic    Fire    Ins.        ^^  Clemans   v.    Supreme    Assembly 

Co.  42  Mo.  456.  of  the   Royal   Society  of  Good   Fel- 

9  Anson  v.  Winneshiek  Ins.  Co.  23  lows,   131  N.   Y.   485,   43  N.   Y.   St. 

Iowa,  84.  Rep.  571,  16  L.R.A.  33  (annotated  on 

^°  Hansen  v.  American  Ins.  Co.  57  effect  of  knowledge  by  insurer's  agent 

Iowa,  541,  11  N.  W.  670.  of  falsity  of  statements  in  applica- 

"  Sullivan    v.    Metropolitan    Life  t ion),  30  N.  E.  496. 
Ins.   Co.   36   N.  Y.   St.   Rep.   38,   12        i*  Galbraith  v.  Arlington  Ins.  Co. 

N.  Y.  Supp.  923.  12  Bush   (Ky.)   29.     See  §§  505-507 

^^  Triple   Link   Mutual    Indemnity  herein. 
Co.   V.    Williams,   121    Ala.    138,    77 

1220 


AGENTS  OF  INSURER— POWERS  §  492a 

risks,  and  to  issue,  countersign,  and  renew  policies  in  a  particular 
locality  is  such  an  agent  that  his  knowledge  will  be  imputed  to  the 
insurer.  There  w^is,  however,  no  very  clear  evidence  in  the  case 
a.s  to  the  extent  of  power  of  the  agents,  and  there  was  no  evidence 
that  either  the  insurer  or  its  agents  had  full  knowledge  of  the  facts 
as  to  claimed  misrepresentations  and  under  the  facts  it  was  held 
that  the  comijany  was  not  estopped  to  rely  upon  certain  representa- 
tions and  concealment  as  a  defense.^*  So  a  local  insurance  agent's 
actual  knowledge  of  the  deafness  of  an  applicant  for  accident  insur- 
ance will  be  imputed  to  the  company,  so  as  to  prevent  a  forfeiture 
of  the  policy  on  account  of  an  answer  written  by  the  agent  for 
the  applicant,  that  he  was  not  subject  to  any  bodily  infirmity. ^"^ 
A  fire  insurance  company  is  also  estopped  from  taking  advantage 
of  the  falsity  of  an  answer  in  an  application  for  insurance,  where 
at  the  time  of  the  issuance  of  the  policy  it  personally,  or  through 
its  agent  has  knowledge  of  the  facts  which  the  question  answered 
is  intended  to  elicit. ^"'^  And  under  a  California  decision  where  the 
agent  of  the  insurer  makes  out  the  application,  having  knowledge 
of  the  facts,  the  company  cannot  urge  in  defense  of  an  action  for 
losses  suffered  that  the  statements  contained  in  such  application 
are  defective  or  false. ^^  But  it  is  also  held  in  that  state  that  the 
knowledge  of  the  soliciting  agent  of  an  insurance  company,  who 
took  an  application,  of  the  falsity  of  a  material  answer  therein, 
is  not,  in  the  absence  of  any  fraud  or  misrepresentation  as  to 
his  authority  to  waive  the  conditions  of  the  application,  imputable 
to  the  company,  so  as  to  constitute  a  waiver,  where  the  application 
warranted  the  answer  to  be  true,  and  expressly  declared  that  only  the 
officers  at  the  home  office  had  authority  to  determine  whether  a  pol- 
icy sliould  issue,  and  that  they  acted  on  the  written  answers  and  war- 
ranties, and  that  no  statements,  promises,  or  information,  made  or 
given  by  or  to  the  person  soliciting  or  taking  the  application,  should 
1)6  binding  on  the  company,  or  in  any  manner  affect  its  rights, 
unless  reduced  to  writing  and  presented  to  the  officers  of  the  com- 
pany at  the  home  office:  nor  is  the  company  chargeable  with  such 
knowledge  because  the  soliciting  agent  communicated  it  to  his 
inniicdiute  superior,,  also  a  soliciting  agent,  who  did  not  com- 
municate the  fact  to  the  general  agent,  or  any  other  agent  or  officer 

"Jacobs    V.    Queen    Ins.    Co.    of  dent    Assoc.    107    N.    Car.    240.    12 

America,  183  Mich.  512,  1,50  N.  W.  L.R.A.    315,   22   Am.    St.   Rep.   878, 

147.  45  Ins.  L.  J.   173.     See  §  515  12  S.  E.  370. 

herein.  ^"^  Dwellinjj-IIouse  Ins.  Co.  v.  Bro- 

16  Follette  V.  United  States  Mutual  die,  52  Ark.  11,  4  L.R.A.  458,  11  S. 

Accident  Assoc.  110  N.  Car.  377,  15  W.  lOK). 

L.R.A.  668,  28  Am.  St.  Rep.  693,  14  "Monk  v.  Home  Ins.  Co.  76  CaL 

S.  E.  923;  Follette  v.  Mutual  Acci-  51,  9  Am.  St.  Rep.  158. 
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of  the  company."  And  under  a  Colorado  decision  the  knowledge 
of  the  soliciting  agent  of  a  fraternal  benefit  association  that  insured's 
statements  were  false  does  not  estop  the  society  from  availing  itself 
of  such  falsity  as  estoppel  implies  a  misleading  of  one  party  to 
his  disadvantage.^" 

§  493.  Where  applicant  is  assured  by  agent  that  application  is 
correct. — The  assured  is  not  concluded  by  a  warranty  or  representa- 
tion where  the  company's  agent  has  knowledge  of  the  facts,  but 
assures  the  aj^plicant  that  the  form  in  which  the  facts  are  stated 
in  the  application  is  correct.  Thus  where  a,  husband  owned  prop- 
erty located  on  land  belonging  to  his  wife,  and  the  agent,  with  full 
knowledge  thereof,  filled  out  the  application  for  them  as  joint 
owners,  assuring  them  that  it  was  correct,  in  reliance  of  whicli 
representation  of  the  agent  the}^  signed  the  application,  it  was  held 
that  they  might  sue  jointly  on  the  policy.^  So  the  company  is 
bound,  where  the  application  contains  representations  wdiich  are 
ambiguously  expressed  by  its  agent,  when  he  assures  the  applicant 
that  it  correctly  embodies  his  own  statements.^  And  where  there 
was  a  misdescription  of  the  distance  of  the  adjacent  buildings  from 
the  premises  insured,  and  the  agent  of  the  company  had  made  the 
measurements  and  obtained  the  signature  of  the  insured  on  repre- 
senting that  the  application  was  all  right,  the  court  declared  that 
evidence  of  such  fact  was  not  admissible  to  alter  or  contradict  the 
written  contract,  but  was  admissible  as  an  estoppel  in  pais;^  and 
such  contract  obligation  may  be  sustained  against  the  company  in 
such  case  on  the  ground  either  of  waiver  or  estoppel.*  So  an  insur- 
ance company  whose  agent  prepares  an  application  by  securing  his 
information  from  other  applications  which  had  been  signed  by  the 
applicant,  is  estopped  from  setting  up  the  falsity  of  the  answers 
in  defense  to  its  liability  on  the  policy,  where  the  applicant,  without 
knowing  what  the  answers  are,  signs  the  application  at  the  request 

^^  Iverson     v.     Metropolitan     Life  246,  4  Am.  Rep.  483.     See  May  v. 

Ins.    Co.    151    Cal.    746,    13    L.R.A.  Buckeye    Mutual    Ins.    Co.    25    Wis. 

(N.S.)    866n,  91  Pac.  609.  291,  3  Am.  Rep.  76. 

On  effect  of  nonwaiver  a^eement  ^  Plumb     v.     Cattaraugus     County 

on  conditions  existing  at  inception  of  Mutual  Ins.  Co.  18  N.  Y.  382,  392, 

insurance    policy,    see    note    in    13  72  Am.  Dee.  526;  denied  in  Dewees 

L.R.A. (N.S.)   826.  v.  Manhattan  Ins.  Co.  35  N.  J.  L.  (6 

2°  Modern    Woodmen    of    America  Vroom)   366,  374. 

V.   International   Trust   Co.   25   Colo.  On  parol  evidence  rule  as  affected 

App.  26,  136  Pac.  806.  by  waiver  or  estoppel  in  case  of  fraud 

^  Kausal    v.    Minnesota    Farmers'  or  mistake  of  agent  preparing  appli- 

Mutual  Fire  Assoc.  31  Minn.  17,  47  cation,  see  note  in   16  L.R.A.(N.S.) 

Am.  Rep.  77,  16  N.  W.  430.  1233. 

^  JFAna.   Live-Stock,    Fire    &    Tor-  *  Lasher  v.  Northwestern  National 

nado  Ins.  Co.  v.  Olmstead,  21  Mich.  Ins.  Co.  55  How.  Pr.  (N.  Y.)  324. 
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of  the  agent  upon  being  assured  that  it  is  prepared  according  to 
the  rules  and  regulations  of  the  insurer.*  And  the  insurer  is  bound 
and  is  estopped  to  assert  a  warranty  where  its  agent,  with  authority 
to  solicit  insurance,  receive  premiums,  and  issue  policies  left  with 
him  in  blank,  tells  assured  when  he  states  approximately  when  his 
last  inventory  was  taken  and  offers  to  ascertain  the  exact  date  and 
starts  to  do  so,  that  it  is  immaterial  and  writes  in  one  of  the  dates 
mentioned,  which  is  erroneous.® 

§  494.  Misrepresentations  by  agent:  insured  may  rescind. — If 
the  company's  agent  in  filling  out  the  application  makes  misstate- 
ments or  misrepresentations  therein  without  the  knowledge  of  the 
assured,  which  are  material  and  which  would  have  avoided  the 
policy  had  they  been  made  by  the  latter,  he  may  rescind  the  con- 
tract, although  the  company  would  be  bound.' 

§  495.  Broker's  misrepresentations:  application. — The  question 
whether  the  assured  is  precluded  in  case  of  incorrect,  untrue,  or 
false  representations  made  by  the  broker  in  filling  out  the  applica- 
tion has  been  held  to  depend  upon  the  fact  whether  the  broker  was 
the  agent  of  the  applicant  or  the  company,  it  having  been  declared 
that  the  applicant  was  concluded  where  the  broker  was  his  agent 
and  otherwise  where  he  was  the  company's  agent,  and  that  the 
applicant  was  bound  where  he  made  false  statements  to  the  broker.' 
And  in  a  Vermont  case  ^  it  was  decided  that  the  company  could 
not  avoid  liability  where  the  broker,  who  had  an  office  with  the 
company's  agent,  was,  upon  the  return  to  the  agent  of  the  applica- 
tion, requested  to  go  out  and  obtain  information  a.s  to  the  ownership 
of  the  property,  and  he,  although  being  correctly  informed  by  the 
assured,  knowingly  made  false  statements  concerning  the  matter.^" 
But  where  an  insurance  broker,  without  the  knowledge  or  authority 
of  the  owner,  stated  that  the  building  was  used  for  one  puq)Ose 

5  Roe  V.  National  Life  Ins.  Assoc.  ^  Commercial  Union  Assur.  Co.  v. 

137  Iowa,  G96,  17  L.R.A.  1144,  115  Elliott   (Pa.  Sup.  Ct.  1888)   13  Atl. 

X.  W.  500.  970,  12  Cent.  668,  10  Sadler  331. 

^Rissler  v.  American  Central  Ins.  Whether  broker  agent   of  insured 

Co.  150  Mo.  366,  51  S.  W.  755,  28  or  insurer,  see  §  414  herein. 

Ins    L   .J.  615.  On  insurance  broker  as  atrent  for 

'Michigan  Mutual  Life  Ins.  Co.  v.  insured  as  to  nus.stateuients  in  appH- 

Reed,  84  Mich.  524,  13  L.R.A.  349,  cation,  see  note  in  38  L.R.A. (N.b.) 

47  N.  W.  1106,  1107.  (531.                                .  ,r       r^-      t 

On  right  to  reject  or  rescind  policy  »  Mullin  v.  Vermont  Mut.  t  ire  Ins. 

for    nonconformance    to    representa-  Co.  58  Vt.  113,  4  Atl.  81*. 

tions  of  insurer's  asont,  see  note  in  "  See  May  v.  W  estern  Assur.  Co. 

41  L.R.A.(N.S.)  1131.     On  retention  27  Fed.  260. 
of  policy  as  waiver  of  insurer's  mis- 
take or  "fraud  as  to  right  to  cancel, 
see  note  in  67  L.R.A.  716. 
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when  in  fact  it  was  used  for  another,  which  was  a  more  hazardous 
risk,  it  was  held  that  there  was  no  contract,  as  the  minds  of  the 
parties  never  met  on  the  subject-matter.^^  And  where  a  person  at 
the  time  the  appHcation  was  made  was  acting  as  an  insurance 
broker,  and  had  not  prior  thereto  been  acting  for  the  company, 
a  notice  to  him  that  the  property  was  mortgaged,  or  was  situated 
on  leased  gTound,  is  not  notice  to  the  company.^^  So  in  a  Federal 
case  it  is  held  that  the  broker  is  the  agent  of  the  assured  to  procure 
the  policy,  and  that  concealment  by  him  of  material  facts  avoids 
the  policy.^^  In  connection  with  this  subject,  however,  the  limited 
powers  of  the  broker,  when  acting  as  the  company's  agent,  should 
not  be  overlooked. 

§  496.  Oral  application:  agent's  knowledge. — It  may  be  stated 
as  a  general  rule  that,  if  there  is  no  written  application  and  the 
company  issues  a  policy  without  one,  or  without  any  written  request 
or  without  any  representation,  oral  or  written,  the  policy  may  be 
assumed  to  have  been  written  upon  the  knowledge  of  the  company 
or  its  agent,  and  in  such  case  the  company  cannot  after  a  loss  set 
up  that  the  interest  or  title  of  the  assured  is  other  than  that  evi- 
denced by  the  policy.  And  it  may  be  further  stated  that  in  such 
case  the  knowledge  of  the  agent  through  whom  the  insurance  is 
effected  defeats  the  company's  right  to  avail  itself  of  a  fact  con- 
trary to  that  stated  in  the  policy  and  known  at  the  time  the  insur- 
ance was  effected,^*  In  a  Pennsylvania  case  ^^  there  was  a  condition 
in  the  policy  that  it  should  be  void  if  the  assured  was  not  the  sole 
and  unconditional  owner  of  the  property,  or  if  the  building  stood 
on  ground  not  owned  in  fee  simple  by  the  assured,  or  if  the  interest 
of  the  assured  was  not  truly  stated  in  the  policy.  The  policy  was 
written  without  any  application  or  written  request  describing  the 
interest  of  the  assured  in  the  building.  It  did  not  appear  that  any 
actual  representation,  either  oral  or  written,  was  made  by  the  as- 
sured. The  defense  of  the  company  was  that  the  only  title  of  the 
assured  was  that  of  lessee,  and  the  policy  was  therefore  void,  and 
the  court  held  that  the  policy  was  written  on  facts  within  the  knowl- 
edge of  the  insurer,  and  was  intended  to  and  did  cover  such  interest 

"  Goddard  v.  Monitor  Mutual  Fire        ^*  Kenyon  v.  Knights  Templars  & 

Ins.  Co.  108  Mass.  56,  11  Am.  Rep.  Masonic  Mutual  Aid  Assoc.   122  N. 

307.  Y.  247,  257,  33  N.  Y.  St.  Rep.  467, 

12  East    Texas    'Fire    Ins.    Co.    v.  25  N.  E.  299. 

Brown,  82  Tex.  631,  18  S.  W.  713.  ^^  Philadelphia  Tool  Co.  v.  British 

13  Hamblett    v.    City    Ins.    Co.    36  American  Assur.  Co.  132  Pa.  St.  236, 
Fed.  118.  See  sec.  414  upon  the  point  19  Am.  St.  Rep.  596,  19  Atl.  77. 
whether   broker  is  agent  of  insured 

or  assured. 
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as  the  assured  had.^^  In  another  case  a  pohey  was  issued  upon  an 
oral  application  made  to  the  company's  agent  by  the  a.^sured:  the 
company  set  up  the  defense  that  the  policy  was  void,  because  of 
misrepresentations  as  to  title  and  encumbrances,  and  because  the 
true  state  of  the  title  was  not  indorsed  on  the  policy  in  accordance 
with  certain  provisions  therein.  The  agent  was  fully  informed, 
and  was  cognizant  of  the  true  state  of  the  title  at  the  time  the 
application  was  made,  and  it  was  decided  that  the  company  was 
bound."    The  court  declared  that  "we  do  not  think  that  it  would 


^*  See  also  Dwelling-House  Ins. 
Co.  V.  Hoffman,  125  Pa.  St.  626,  18 
Atl.  397. 

"  Hoose  V.  Preseott  Ins.  Co.  84 
Midi.  309,  11  L.R.A.  340,  47  N.  W. 
587,  32  Cent.  L.  J.  226.  The  court 
said:  "We  must  look  at  tlie  situa- 
tion of  the  parties,  the  condition  of 
the  thing  insured,  and  what  was  said 
or  done  at  the  time  the  insurance  was 
effected,  in  order  to  arrive  at  the  in- 
tention of  the  parties,  which,  as  be- 
fore stated,  must  control  in  the  con- 
struction of  the  warranties  contained 
in  the  instrument.  If  the  represen- 
tations are  in  writing,  that  is  the 
evidence  of  what  they  are.  If  no  ap- 
plication is  made  in  writing,  and  no 
statements  contained  in  any  wTitten 
application  for  insurance  as  to  the 
risk  and  the  subject-matter  of  it, 
then  oral  proof  of  such  facts  may  be 
introduced.  .  .  .  Now,  the  first 
important  provision  contained  in  the 
Avarranty  is,  that  any  application  or 
statement  connected  with  procuring 
this  insurance  is  true,  and  shall  be  a 
part  of  the  policy.  This  provision 
makes  the  oral  application  and  state- 
ment made  at  the  time  the  jiolicy  was 
applied  for  to  the  agent  of  the  de- 
fendant a  part  of  the  contract,  and 
the  finding  of  the  jury  in  the  case  is 
conclusive  upon  the  defendant  tliat 
its  agent  was  informed  of  the  condi- 
tion of  the  title  to  the  real  estate  on 
which  the  building  mentioned  in  the 
said  policy  stood  and  of  the  mort- 
gage thereon.  .  .  .  The  further 
provision  is  not  a  warranty  namely : 
'This  company  shall  not  be  bound 
under  this  policy  bj'  any  act  ol'  or 

12: 


statement  made  to  or  by  any  agent  or 
other  person  which  is  not  contained 
in  this  policy  or  in  any  written  paper 
above  mentioned.'  Nor  under  the 
circumstances  under  which  this  policy 
was  made  and  delivered,  can  it  have 
any  binding  effect  at  all  upon  the  as- 
sured, except  as  to  statements  and 
acts  of  agents  and  others  after  the 
delivery  and  acceptance  of  the  poli- 
cy; and  this,  for  the  reason  that  tlie 
company  is  bound  by  verbal  state- 
ments made  to  its  agent,  upon  which 
it  assures  insurance  and  receives  the 
pay  therefor.  And  it  cannot,  in  the 
instrument  by  which  it  agrees  to  in- 
sure, repudiate  the  authority  of  the 
agent  or  repudiate  responsibility  for 
his  acts  as  such."  The  court  then  re- 
fers to  the  conditions  relating  to  sole 
and  unconditional  ownership,  and  to 
the  title  and  interest  of  the  assured 
and  to  change  in  title,  interest,  etc., 
and  the  indorsement  thereof  on  the 
policy,  and  continues:  "In  constru- 
ing this  portion  of  the  policy,  the 
whole  must  be  taken  togellier.  Now, 
the  object  sought  to  be  accomplished 
by  the  person  a)i]ilying  for  insurance 
was  to  obtain  indemnity  against  loss 
by  fire  of  her  interest  in  the  build- 
ing. If  the  insurance  company 
which  made  out  this  p«»licy  upon  the 
verbal  application  to  its  agent  had 
desired  to  know  what  interest  it  was 
insuring,  it  should  have  stated  it  in 
that  part  of  the  policy  jiertaining  to 
the  risk.  It  was  the  intention  of 
these  parties  to  issue  a  valid  and 
binding  contract  of  insurance,  valid 
and  binding  from  the  time  of  accejit- 
ance  of  the  same  by  the  assured,  not 
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carry  out  the  intention  of  the  parties,  or  be  a  fair  and  just  con- 
struction of  this  instrument,  to  hold  that  when  it  was  issued  and 
accepted  by  the  assured,  and  the  premium  paid,  it  was  void  from 
that  moment,  because  it  did  not  contain  the  indorsements  re- 
quired." ^^  But  the  failure  of  the  agent  to  inquire,  upon  an  oral 
application,  whether  there  were  encumbrances  upon  the  property 
does  not  bind  the  company  by  a  waiver. ^^ 

that  after  it  had  been  accepted  by  the    must  be  held  that  the  defendant  un- 
assured then  the  assured  should  ap-    derstood   the   condition   of   the   title, 
ply  to   the  company   and  obtain   its   and  intended  to  insure  whatever  in- 
consent   in   writing  indorsed   on   the   terest  Mrs.  Hoose  had  which  was  in- 
policy,  stating  that  the  assured  was   surable,    not    exceeding    the    amount 
the  sole  and  unconditional  owner  of    named  in  the  policy." 
the    property,    or    stating    that    the        ^^  United  States. — Pelzer  Mfg.  Co. 
building  intended  to  be  insured  stood   v.  St.  Paul  Fire  &  Marine  Ins.  Co. 
on  ground  not  owned  in  fee  simple   41  Fed.  271.      Dismissed  149  U.   S. 
by  the  assured,  or  stating  by  indorse-   785,  37  L.  ed.  957,  13  Sup.  Ct.  1051, 
ment  on  the  policy  the  interest  which   19  Ins.  L.  J.  372. 
the  assured  had  in  the  property  cov-       Illinois. — Western    Assur.    Co.    v. 
ered  by  the   insurance,   and  yet  the   Mason,  5  Bradw.   (111.)  141. 
language  of  this  part  of  the  policy       Kentucky. — Agricultural    Ins.    Co. 
is,  that  the  entire  policy,  and  every   v.  Yates,  10  Ky.  L.  R.  984. 
part  thereof,  shall  become  void,  that       Maine. — Gilman  v.  Dwelling-House 
is,  void  in  the  future,  unless  such  con-   Ins.  Co.  81  Me.  488,  17  Atl.  544. 
sent   in   writing   is   indorsed   by   the        Massachusetts. — Washington    Mills 
company  thereon.     To  give  any  rea-    Emery    Mfg.    Co.    v.    Weymouth    & 
sonable  force  and  effect  to  this  clause    Braintree  Mutual  Fire  Ins.  Co.  135 
of  the  policy,  it  can  only  be  held  to    Mass.    503;    Commonwealth   v.    Hide 
apply  to  such  changes  as  arise,  after   &  Leather  Ins.  Co.  112  Mass.  136,  17 
the  policy  has  been  delivered  and  ae-   Am.    Rep.    72;    Blake    v.    E.xehange 
cepted,  in  the  ownership  of  the  prop-   Mutual  Ins.  Co.  12  Gray  (78  Mass.) 
erty,    or    if    a   building    stood    upon   265. 

leased  ground,  the  ownership  of  the  Michigan. — Guest  v.  New  Hamp- 
building,  and  it  does  not  apply  to  an  shire  Fire  Ins.  Co.  66  Mich.  98,  33 
existing  state  or  condition  "of  the  N.  W.  31 ;  Sibley  v.  Prescott  Ins.  Co. 
property  at  the  time  the  policy  was  57  Mich.  14,  23  N.  W.  473;  O'Brien 
issued.  ■  It  looks  to  the  future  for  v.  Ohio  Ins.  Co.  52  Mich.  131,  17  N. 
protection  of  the  insurer,  and  not  to  W.  726;  Castner  v  Farmers'  Mutual 
the  present,  only  in  so  far  as  the  J^^«  I°«-  Co.  46  Mich,  lo,  8  N.  W. 
preceding   portion   of   the   policy   is         •         r„„„.,,  _Ti.ode    Ins     Co     v 

violated    by   a  misstatement   or  con-   t,  i«:     ir   xt    t    t      r-in  ^t  \ 

,        ,     "v.  p     ^        i     •  I  i.     ^1       Barraclirt,  45  N.  J.  L.    (16   Vroom) 

cealment  ot  any  tact  material  to  the    r^o    ac    a-v.    vfpn    yqo 

risk.  Construing  this  portion  of  the  a'^he  cases  of  Waller  v.  Northern 
policy  with  the  testimony  m  the  case,  Assur.  Co.  10  Fed.  232,  and  Ross  v. 
and  with  the  fact  that  the  company  Citizens'  Ins.  Co.  3  Pugs.  &  B.  (N. 
issued  the  policy  to  Mrs.  Hoose,  with-  b.)  126,  hold  contrarv  to  this  rule, 
out  stating  in  the  policy  what  her  in-  but  they  are  overwhelmed  by  the 
terest  was,  but  insuring  the  building  weight  of  authority  in  favor  of  the 
against  loss  by  fire  to  an  amount  not  rule."  Newman  v.  Springfield  Fire 
exceeding  tlie  interest  of  the  assured.  &  Marine  Ins.  Co.  17  Minn.  123. 
in    the    property,    we    think    that    it        ^^  Mecca   Fire   Ins.    Co.    v.    Monro 
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Where  the  assured's  testimony  that  he  informed  the  insurer's 
agent  of  the  character  of  his  title  or  interest  at  the  time  when  the 
oral  application  was  made  and  the  insurance  effected  is  disputed, 
the  question  was  held  one  for  the  jury.'^" 

§  497.  Information  obtained  from  others  by  agent:  application, — 
Wiiere  an  agent  is  furnished  with  a  blank  ai)plication  which  he  is 
authorized  to  fill  out  by  the  company,  and  he  relies  in  so  doing 
upon  information  obtained  from  others,  rather  than  upon  that 
from  the  applicant,  and  a  policy  is  issued  thereon,  the  company 
cannot  avoid  liability  on  such  policy,  but  is  bound  by  its  agent's 
acts,  even  where  the  applicant  signs  such  application,  provided  he 
is  ignorant  of  the  false  statements  therein.^  So  where  the  agent 
inserted  in  the  application  for  life  insurance  the  age  of  the  assured 
at  the  time  of  her  death,  which  he  obtained  from  a  third  person, 
but  which  was  untrue,  it  was  the  act  of  the  company,  and  not  of 
the  assured,  and  did  not  invalidate  the  policy.^ 

§  498.  Where  agent  writes  down  such  answers  as  he  deems  ma- 
terial: application. — If  the  agent  of  the  company  be  fully  informed 
as  to  the  facts,  and  the  policy  be  issued  on  a  written  application 

(1910)  —  Tex.  Civ.  App.  — ,  128  S.  4,  6,  73  Am.  St.  Rep.  548,  38  Atl. 

W.  441.  500. 

20  Miller  v.  Prussian  National  Ins.  Netv  Jersey. — Henn  v.  Metropoli- 

Co.  16  Det.  Leg.  N.  680.  tan  Life  Ins.  Co.  67  N.  J.  Law  310, 

1  Donnelly  v.  Cedar  Rapids  Ins.  316,  51  Atl.  689;  Franklin  Fire  Ins. 
Co.  70  Iowa,  G93,  28  N.  W.  607.  Co.  v.  Martin,  40  N.  J.  Law,  568,  5*7, 

2  Union   Mutual    Life   Ins.    Co.   v.  29   Am.  Rep.  271. 

Wilkinson,  13  Wall.   (80  U.  S.)   222,  New     YorA-.— Bancroft     v.     Home 

20  L.  ed.  617.  Benefit  Assoc.   120   N.   Y.  14,   19,   8 

Cited  in :  United  .'^fa^^s.— Northern  L.R.A.  70,  23  N.  E.  997. 
Assur.   Co.  v.  Grand   View  Building  Tennessee.  —  Endowment     Rank, 
Assoc.  183  U.  S.  308,  349,  46  L.  ed.  Knights    of   Pythias    v.    Cogbill.    99 
230;  Black  v.  Travelers'  Ins.  Co.  121  Tenn.  28,  36,  41  S.  W.  340;  Rand  v. 
Fed.   732,   733,   58   C.   C.   A.   15,  61  Provident   Savings  Life  Assur.   Soc. 
L.R.A.    94;    McCIain    v.    Provident  97  Tenn.  291.  296.  37  S.  W.  7. 
Savings    Life   Assiir.    Soc.    110    Fed.  Ferrno»7.— Mosley  v.  Vermont  :\ru- 
80,   94,   49    C.   C.   A.   46;    American  tual  Fire  Ins.  Co.  55  Vt.  142,  148. 
Basket   Co.   v.   Farmville  Ins.   Co.   3  Frr(7(ma.— Virginia    Fire    &    Ma- 
Hughes,  251,  253,  Fed.  Cas.  No.  290.  rine   Ins.    Co.    v.    Saunders,    86    Va. 

^rfcoH.sas.— Providence  Life  Assur.  969,  972,  11   S.   E.   794;   Lynchburg 

Soc.  V.  Reutlinger,  58  Ark.  528,  535,  Fire  Ins.   Co.  v.   West,  76  Va.  575, 

25  S.  W.  835.  579,  44   Am.   Rep.   177;   McLean   v. 

Georgia.— Coiion  States  Life  Ins.  Piedmont  &  Arlington  Life  Ins.  Co. 

Co.   V.   Lester,   62   Ga.   247,   252,   35  29  Gratt.  361.  377. 

Am.  Rep.  122.  Tra.s/i//),7/oM.— Weigle    v.    Cascade 

/oMrt —Peterson     v.     Des     Moines  Fire    &    Marine    Ins.    Co.    12    Wash. 

Life  Assoc.  115   Iowa,  668,  673,  87  449.  455,  41  Pac.  53. 

N.  W.  397.  West  Vircjinia. — Bettinan  v.  Hani- 

'Neio     77«7np.s7urp.— McDonald     v.  ess,  42  W.  Va.  433,  447,  36  L.R.A. 

Metropolitan  Life  Ins.  Co.  68  N.  H.  573,  26  S.  E.  271. 
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signed  by  the  assured,  Avherein  is  set  forth,  in  answer  to  printed 
interrogatories,  only  such  portions  of  the  answers  given  by  the 
assured  as  the  agent  deems  material,  he  having  been  fully  informed 
as  to  the  facts,  the  company  will  be  liable  upon  the  policy,  not- 
withstanding the  application  sets  forth  falsely  the  existence  of 
certain  necessary  conditions  concerning  the  care  of  the  property 
insured.  This  was  so  held  where  the  company  sought  to  evade 
its  liability  on  the  ground  that  certain  conditions  regarding  a 
watchman  and  a  pump  were  not  complied  with  where  the  insurance 
was  upon  the  plaintiff's  factoiy.^ 

§  498a.  Agent's  construction  of  answers:  application. — A  medical 
examiner's  construction  of  the  answers  of  the  applicant  concerning 
matters  of  which  the  former  must  be  deemed  to  have  a  special 
technical  knowledge,  including  statements  and  terms  which  it  is 
his  duty  to  construe  binds  the  insurer  where  the  answers  are  written 
by  such  agent  in  accordance  with  such  construction.*  It  would 
seem,  however,  that  this  rule  should  be  qualified  to  the  extent  that 
good  faith  is  required  of  the  insured  and  that  he  shall  not  know- 
ingly make  false  answers  as  to  facts  upon  which  the  medical 
examiner  may  ba.^e  his  conclusions.^  Again,  where  answers  in  the 
application,  as  to  the  title  of  the  insured,  and  encumbrances  on 
the  property,  and  insurance  in  other  companies,  are  all  correctly 
stated  to  the  agent,  who  writes  them  down  according  to  his  own 
view  of  their  bearing  and  legal  effect,  the  insured  relying  entirely 
on  the  agent's  experience  in  such  matters,  the  policy  is  not  void 
because  such  mattei-s  are  not  truly  set  forth  in  the  application.^ 

3  May  V.  Buckeve  Mutual  Ins.  Co.  230,  22  Sup.  Ct.  133;  Glover  v.  Na- 

25  Wis    291,  3  Am.  Rep.  76.  tional  Fire  Ins.  Co.  85  Fed.  125,  130, 

mutual   Benefit   Life  Ins.   Co.  v.  30  C.  C.  A.  101,  42  U.  S.  App.  728; 

Robison,  58  Fed.  723,  7  C.  C.  A.  444,  New  York  Life  Ins.  Co.  v.  Russell, 

19  U.  S.  App.  226,  22  L.R.A.  325.  77  Fed.  94,  103,  23  C.  C.  A.  51,  40 

On  estoppel  by  medical  examiner's  U.  S.  App.  530;  Fireman's  Fund  Ins. 

interpretation  or  opinion,  see  note  in  Co.  v.  Norwood,  69  Fed.  71,   1 5,  16 

41  L.R.A.(N.S.)  509.  C.    C.   A.   139,   32  U.   S.   App.   490; 

5  See  §§  1849,  2003  et  seq.  berein.  Mutual  Benefit  Life  In^.  Co.  v.  Robi- 
On   innocent   misrepresentation   as  son,  58  Fed.  723,  730,  7  C.  C.  A.  469,, 

to  bealth  by  insured  who  has  undis-  19  U.   S.  App.  266,  22  L.R.A.  331; 

covered  disease,  see  note  in  53  L.R.A.  Pacific  Mutual  Life  Ins.  Co.  v.  Snow- 

193.     On  effect  of  honest  mistake  in  den,   58   Fed.   342,   346,   7   C.   C.   A. 

answer  as  to  health  of  insured,  war-  268,  12  U.  S.  App.  704. 
ranted  by  him  to  be  true,  see  note  in        Colorado. — State  Ins.   Co.  v.  Tay- 

15  L.R.A.  (N.S.)  1277.  lor,  14  Colo.  499,  507,  20  Am.   St. 

6  Eames  v.   Home  Ins.   Co.  94  U.  Rep.  281,  24  Pac.  333. 

S.  621,  24  L.  ed.  298.  Indiana. — Howe  v.  Provident  Fund 

Cited  in:  United  AS7aie.s.— Northern  Soc.  7  Ind.  App.  586,' 594,  34  N.  E. 
Assur.  Co.  v.  Grand  View  Building   830. 

Assoc.  183  U.  S.  308,  349,  46  L.  ed.        LowismMa.— Stockton  v.  Firemen's- 
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So  where  the  agent  writes  in  the  apphcation  that  the  appUcant 
has  no  other  insurance,  although  the  appHcant  told  him  liiat  lie 
had  certificates  of  membership  in  co-operative  companies,  which 
the  agent  said  were  not  considered  insurance  by  him,  the  company 
is  bound  by  the  agent's  interpretation,  and  estopped  from  asserting 
the  contrary.' 

§  499.  Where  agent  dictates  or  advises  the  answers:  application. 
— Wliere  an  agent,  acting  for  the  company  in  filling  out  the  ap- 
plication, receives  correct  answers  to  the  questions  asked  the  appli- 
cant by  him,  and  dictates  or  suggests  the  answers,  and  such  answers 
are  incorrect,  the  insured  is  not  concluded  thereby,  provided  that 
he  himself  acts  in  good  faith. ^  And  the  same  rule  obtains  where, 
by  the  special  advice  of  such  agent,  certain  answers  alleged  by  him 
to  be  immaterial  are  omitted,  and  the  assured  is  induced  to  sign 
the  application  by  reason  of  such  agent's  representations  that  the 
answers  are  properly  and  sufhciently  set  out  therein,  even  though 
the  certificate  issued  thereon  provides  that  the  application  is  a  part 
of  the  contract,  and  the  statements  therein  warranties,  and  that 
the  certificate  shall  be  void  if  the  applicant  omits  to  state  all  the 
facts  relating  to  his  health  or  which  may  materially  affect  the  risk.^ 

For,  as  we  have  elsewhere  stated,  an  applicant  for  insurance  has 
a  right  to  depend  upon  the  superior  knowledge  of  the  agent,  and, 
in  the  absence  of  notice  of  limitations  upon  his  powers,  to  assume 
that  his  authority  is  commensurate  with  the  nature  of  the  employ- 
ment, and  in  good  faith  to  act  upon  information  imparted  by  him, 
and  to  follow  his  instiTictions  in  all  matters  pertaining  to  the 
preparation  of  the  application.^" 

So  the  company  is  bound  where  its  agent  is  fully  informed  as 
to  the  existence  of  certain  mortgages  on  the  property,  and' the 
answer  that  there  were  no  encumbrances  is  written  in  the  applica- 
tion by  the  advice  and  consent  of  such  agent,  on  the  ground  that 
the  mortgagees  had  no  insurance,  and  the  company  is  not  aided  by 

Ins.  Co.  33  La.  Ann.  577,  580,  30  On  character  of  insurance  or  corn- 
Am.  Rep.  277.  pany  covered  by  question  in  applica- 

Rhode  Island. — Reed  v.  Equitable  tion  for  life  or  accident  insurance  as 

Fire  &  Marine  Ins.  Co.  17  R.  I.  785,  to  other  insurance,  or  as  to  previous 

788,  18  L.R.A.  498,  24  Atl.  833.  rejection  of  application,  see  note  in 

Texas.— Waf-ner     v.     Westchester  32  L.R.A. (N.S.)  461. 


^f:,* 


Fire  Ins.   Co.   92   Tex.   549,  554,   50  » Planters'   Ins.    Co.   v.   Myers,   55 

S.  W.  569.  Miss.  479,  30  Am.  Rep.  521. 

Wisconsin. — Johnston     v.     North-  ^  Kansas  Protective  Union  v.  Gard- 

western  Live-Stock  Ins.  Co.  94  Wis.  ner.  41  Kan.  397,  21  Pac.  233.     See 

117,  121,  68  N.  W.  868.  §§  1S49.  2003  et  seq.  herein. 

'Continental     Life     Ins.     Co.     v.  1°  ^klodcrn    Woodmen    of    .Vnienca 

Chamberlain,  132   U.    S.   304,   33   L.  v.  Lawson.  110  Va.  81.  135  Am.  St. 

ed.  341,  10  Sup.  Ct.  87.  Rep.  927,  05  S.  E.  509. 
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a  provision  in  the  policy  that  the  appHcation  was  a  part  thereof 
and  a  warranty.^^  So  failure  to  mention  encumbrances  and  other 
insurance  in  an  application  for  insurance  cannot  be  set  up  by  the 
insurers  when  the  omission  was  made  by  advice  of  the  solicitor, 
who  issued  the  policy  in  the  name  of  the  agent,  and  had  full  knowl- 
edge of  the  facts. ^2  j]^^  ^i^q  pQ\[(.y  ^y^s  held  void  where  the  agent 
was  informed  by  the  applicant,  in  answer  to  the  question  as  to 
encumbrances,  that  he  had  given  a  note,  but  did  not  know  whether 
it  had  been  entered  up  or  not,  and,  in  response  to  the  question 
whether  he  should  put  doAvn  the  answer  as  encumbrance  or  no 
encumbrance,  said  the  agent  might  put  it  down  as  he  pleased, 
and  it  was  written  in  the  application  by  him  as  no  encumbrance.^^ 
So  an  applicant  for  life  insurance,  when  answering  questions  of 
waiTanty,  has  the  right  to  rely  upon  information  given  him  by 
the  agent  of  the  company,^*  and  where  the  agent  told  the  applicant 
that  it  was  unnecessary  to  state  that  he  had  had  a  sunstroke,  the 
company  is  estopped  from  setting  up  that  such  concealment  was 
a  breach  of  the  condition  of  the  policy.^^  So  a  mutual  insurance 
company  doing  business  on  the  assessment  plan  is  estopped  to  deny 
the  validity  of  the  policy  because  of  a  matter  affecting  the  sub- 
stance of  the  contract,  by  the  assurance  of  the  agent  receiving  the 
application  that  such  matter  would  make  no  difference. ^^  But 
statements  of  an  insurance  solicitor  to  one  making  an  application 
for  insurance,  as  to  the  immateriality  of  facts  brought  to  his  atten- 
tion, do  not  bind  the  insurer,  where  he  is  the  agent  of  the  appli- 
cant." 

§  500.  Where  agent  tells  insured  no  answers  are  necessary:  appli- 
cation.— When  the  company's  agent  informs  the  assured  that  no 
answers  are  necessary,  and  thereafter,  without  the  applicant's  knowl- 
edge, fills  out  the  application  by  inserting  false  answers  therein, 
the  company  cannot  avail  itself  of  such  answers  in  defense  to  an 
action  on  the  policy,"  So  the  company  is  estopped  to  deny  its 
liability  where  its  agent,  upon  being  informed  by  the  applicant 

"  ^tna   Live-Stoek,   Fire   &   Tor-  is  go^g  ^   World  Mutual  Life  Ins, 

nado  V,  Olmstead,  21  Mich,  246,  251,  Co.  64  N.  Y.  236,  6  Tliomp,  &  C.  (N. 

4   Am.  Rep.   483,   485.  Y.)  364,  4  Hun,  133. 

12  Goode  V.  Georgia  Home  Ins.  Co.  i^  McCarty  v.  Piedmont  Mutual 
92  Va.  392,  30  L.R.A.  842,  53  Am.  Ins.  Co.  81  S,  C,  152,  18  L.R.A.  729, 
St.  Rep.  817,  23  S.  E.  744.  62  S.  E.  1. 

13  Blooming  Grove  Mutual  Fire  i''  O'Rourke  v.  John  Hancock  Mu- 
Ins.  Co.  V.  McAnemey,  102  Pa.  St.  tual  Life  Ins.  Co.  23  R.  I.  457,  57 
335.  48  Am.  Rep.  209.  L.R.A.  496,  50  Atl.  834. 

1*  Equitable  Life  Ins.  Co.  v.  Hazle-       i^  Phoenix  Ins.   Co.  v.   Stark,  120 
!  wood,  75  Tex.  338,  7  L.R.A.  217,  16   Ind.  444,  22  N.  E.  413. 
Am.  St.  Rep.  893,  12  S.  W.  621. 
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that  he  intended  to  take  out  additional  insurance,  told  him  it 
would  not  be  necessary  to  notify  the  company  until  such  further 
insurance  was  obtained. ^^ 

§  501.  Policy  issued  on  agent's  representations  or  recommenda- 
tions.— A  policy  cannot  be  avoided  by  rea>un  of  verbal  misrei)re- 
sentations  as  to  the  condition  of  the  property  made  by  the  com- 
pany's agent,  unless  the  assured  has  with  full  knowledge  thereof 
ratified  his  acts.^  And  where  the  agent,  being  fully  informed 
by  the  applicant  as  to  the  existence  of  a  mortgage  on  the  property, 
states  in  his  daily  report  to  the  company  that  there  is  no  mortgage, 
and  a  policy  is  issued  in  consequence,  the  agent's  knowledge  is 
that  of  the  company,  and  the  latter  is  liable  on  the  policy.^  In 
another  case,  the  agent  of  the  company,  being  informed  of  the 
facts,  made  false  statements  in  the  application  as  to  encumbrances 
on  the  property,  and  also  stated  therein  that  he  had  inspected  the 
property,  that  the  answers  were  correct,  and  recommended  the 
risk,  and  it  was  held  that  there  was  a  waiver  of  the  condition 
against  encumbrances;^  and  the  policy  is  not  avoided  by  a  mis- 
representation as  to  value  where  the  agent  certifies  that  he  has 
examined  the  risk  and  recommends  its  acceptance.^  And  where 
the  agent  is  fully  informed  as  to  the  stovepipes  and  chirmieys,  pro- 
nounces them  safe,  and  recommends  the  risk,  the  company  is  liable 
on  the  policy  issued.*  So  the  insurer  is  bound  by  the  act  of  its 
medical  examiner  in  reporting  an  applicant  to  be  a  fit  subject 
for  insurance,  unless  he  was  purposely  misled  by  the  applicant, 
and  inveigled  into  recommending  him  as  a  fit  subject  for  insur- 
ance when  but  for  such  deception  he  would  not  have  done  so.^ 

§  502.  Where  application  gives  notice  of  agent's  limited  au- 
thority.— Where  the  application  gives  notice  of  the  agent's  limited 
authority  to  waive  conditions,  the  assured  is  bound  thereby,  as 
where  it  provides  that  the  company  shall  not  be  bound  by  any 
act  or  statement  of  its  agent  not  contained  in  the  application.^    So 

i»  Kitchen   v.    Hartford   Fire   Ins.  300.  7  Am.  St.  Rep.  557.  18  Pae.  201 ; 

Co.  57  Mich.  135,  58  Am.  Rep.  344,  Plupnix    Ins.    Co.    v.    La    Pointe,    17 

23  N.  W.  616.  111.  App.  248. 

20  Mf'Graw  v.  Germania  Fire  Ins.  *  Waterhurv  v.  Dakota  Fire  &  ]\ra- 

Co.  54  Mich.  145,  19  N.  W.  927,  one  rine  Ins.  Co.' 6  Dak.  468,  43  N.  W. 

jud^e  dissenting.  697. 

^  Gristock    v.    Roval    Ins.    Co.    87  *  Roe  v.  National  Life  Ins.  Assoc. 

Mich.   428,   49   N.   W.   634,   aff'g   84  137     Iowa,     606.     17     L.R.A.(N.S.) 

Mich.  161,  47  N.  W.  549.  1144.   115  N.   W.  500. 

2  Reiner    v.     Dwelling-House    Ins.  ^  Globe    Mutual    Life    Ins.    Co.    v. 

Co.  74  Wis.  89,  42  N.  W.  208.  Wolff,  95  U.  S.  326,  320.  24  L.  ed. 

^Dacev  v.  Agricultural  Ins.  Co.  21  387;  Shawniut  ^futual  Fire  Ins.  Co. 

Hun    (N.  Y.)   830.     See  also  Conti-  v.  Stevens.  0  Allen   (01   Mmss.i   3:]2; 

nental   Ins.    Co.   v.   Pierce,   39   Kan.  Holloway  v.  Dwelling-House  Ins.  Co. 
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where  the  application  signed  by  the  insured  contains  a  provision 
to  that  effect,  the  agent's  knowledge  of  the  falsity  of  a  warranty 
will  not  avail  the  insured.'  And  .<o  it  is  held  that  if  statements  made 
in  an  application  for  life  insurance  are  untrue,  it  is  not  material 
that  the  agent  or  solicitor  knows  the  true  state  of  facts,  if,  in  the 
application,  the  assured  agrees  that  inasmuch  as  only  the  home 
officers  of  the  company  have  authority  to  determine  whether  the 
policy  shall  issue  and  act  only  on  the  written  statements  contained 
in  the  application;  no  statements,  promises,  or  information  made 
or  given,  by  him  to  the  person  soliciting  or  taking  the  application, 
or  by  or  to  any  other  person  shall  be  binding  on  the  company 
or  in  any  way  affect  its  rights  unless  reduced  to  writing  and  pre- 
sented to  the  officers  of  the  company  at  the  home  office.^ 

§  503.  Misrepresentations  by  agent:  copy  of  application  or  by- 
laws annexed  to  policy. — In  many  of  the  states,  as  has  been  stated, 
the  statute  requires  that  the  policy  shall  contain,  or  have  attached 
thereto,  correct  copies  of  the  application,  as  signed  by  the  appli- 
cant, and  of  the  by-laws  referred  to  or  relied  on,  as  well  as  of  the 
constitution  and  rules  of  the  company.  The  question,  therefore, 
arises  as  to  how  far  a  receipt  of  the  policy,  with  a  copy  of  the 
application  annexed,  operates  to  conclude  the  assured  by  misrep- 
resentations made  by  the  agent  of  the  company  in  filling  out  the 
application.  In  such  cases,  the  insured,  upon  actual  receipt  of  the 
policy,  is  enabled  to  ascertain  exactly  what  representations  have 
been  made  in  the  application,  and  to  determine  their  truth  or 
falsity.  Is  it,  then,  incumbent  upon  him  to  at  once  repudiate 
them,  if  they  are  materially  false  or  untrue  or  incorrect?  May 
he,  under  certain  circumstances,  rest  upon  the  belief  that  the  com- 
pany, through  its  agent,  has  filled  out  the  application  correctly? 
Or,  to  go  further,  has  he  a  right  to  assume  that  the  company  has 
waived  certain  conditions  through  its  agent?  Can  he  subsequently 
claim  that  the  company  is  estopped,  and  that  the  writing  offered 
in  evidence  is  not  the  instrument  made  by  him,  or  that  he  has 
been  misled  to  his  prejudice?  If  he  is  justified  in  relying  upon 
the  company's  agent  in  signing  an  application  without  reading  it, 
would  he  be  equally  justified,  for  the  same  reasons,  in  not  reading 
the  copy  of  the  application  annexed  to  or  contained  in  the  per- 
fected contract?     What  is  the  object  intended  to  be  accomplished 

(St.  L.  C.  A.  1892)  21  Ins.  L.  J.  379.       ^  Cliase  v.  Hamilton  Ins.  Co.  20  N. 

See   Loehner   v.   Home   Mutual    Ins.  Y.  52. 

Co.  17  Mo.  247;  Messelbach  v.  Nor-        ^  Collins  v.  Metropolitan  Life  Ins. 

man,   122  N.  Y.   578,  26   N.   E.  34;  Co.  32  Mont.  329,  108  Am.  St.  Rep. 

Walsh  V.  Hartford  Fire  Ins.  Co.  73  578,  80  Pac.  609,  1092. 

N.  Y.  5. 
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by  the  statutory  requirements  that  the  policy  shall  contain  or 
have  attached  thereto  a  copy  of  the  application?  These  questions 
are  pertinent.  Again,  assume  a  case  where  the  assured  cannot  read. 
How  far  would  such  a  party  be  bound  with  a  knowledge  of  the 
contents  of  the  application,  even  though  annexed  to  the  policy, 
especially  where  the  agent,  at  the  time  it  was  filled  out,  had 
assured  him  that  it  was  all  right.^ 

In  a  Federal  Supreme  Court  case  ^°  fraudulent  answers  regard- 
ing the  applicant's  physical  condition  were  inserted  in  the  apj^li- 
cation  by  the  agent,  whose  powers  were  limited,  and  notice  thereof 
was  given  in  the  application.  This  was  signed,  however,  by  the 
assured  without  reading.  In  the  opinion  of  the  court  it  is  said: 
"Assuming  that  the  answers  of  the  assured  were  falsified  as  alleged, 
the  fact  would  be  at  once  disclosed  by  the  copy  of  the  application 
annexed  to  the  policy  to  which  his  attention  was  called.  He  would 
have  discovered  by  inspection  that  a  fraud  had  been  perpetrated, 
not  only  upon  himself,  but  upon  the  company,  and  it  would  have 
been  his  duty  to  make  the  fact  known  to  the  company.  He  could 
not  hold  the  policy  without  approving  the  action  of  the  agents, 
and  thus  becoming  a  participant  in  the  fraud  committed.  The 
retention  of  the  policy  was  an  approval  of  the  application  and  its 
statements.  The  consequences  of  that  approval  cannot  after  his 
death  be  avoided ;"  and  in  this  view  of  the  case  such  answers  were 
held  fatal  to  a  recovery.  So  it  is  held  in  another  case  that  the 
assured  is  estopped  from  denying  his  knowledge  of  the  fraud  prac- 
tised upon  both  him  and  the  company  by  the  act  of  the  latter's 
agent  in  inserting  false  answers  in  the  application,  where  the  policy 
is  in  his  possession  and  has  a  copy  of  the  application  indorsed 
thereon,  and  where  the  fraud  is  such  that  it  could  have  been  easily 
detected  by  the  assured  had  he  read  such  copy."    So  the  policy  is 

®  See  on  this  last  sucfgestion,  Con-  Life  Ins.  Co.  v.  Norton,  96  U.  S.  234, 

tinental  Ins.  Co.  v.  Ruckman,  127  111.  240.  19  Am.  Rep.  490;  L.  E.  Loehner 

364,  367,  11  Am.  St.  Rep.  121,  20  X.  v.  Home  Mutual  Ins.  Co.  17  Mo.  247; 

E.  77.     When  application  is  and  is  Union  Mutual  Ins.  Co.  v.  Wilkinson, 

not   part   of  policy  or   contract,  see  13  Wall.    (80  U.  S.)   222.  20  L.  ed. 

§§  186  et  seq.,  190r  et  seq.  herein.  617;  American  Life  Ins.  Co.  v.  Ma- 

On  retention   of  policy  as  waiver  hone,  21  Wall.  (88  U.  S.)  152:  Ryan 

of  mistake  or  fraud  of  insurer  or  its  v.    World    Mutual    Life    Ins.    Co.    41 

agent  as  to  facts  appearing  in  appli-  Conn.  168;  Lewis  v.  Phoenix  Mutual 

cation  only  where  copy  is  attached  to  Life  Ins.  Co.  39  Conn.  100;  Ameri- 

policy,  sec  note  in  67  L.R.A.  734.  can    Ins.    Co.    v.   Neiherger.   74   Mo. 

^°  New     York     Life     Ins.     Co.     v.  167;   Richardson  v.  Marine  Ins.  Co. 

Fletcher,  117  U.  S.  519,  29  L.  ed.  934,  46  Mo.  394,  74  Am.  Dec.  459. 
6    Sup.    Ct.    309;    reviewing    Globe        ".Johnson  v.   Dakota   Fire  &  ^ta- 

Mutual  Life  Ins.  Co.  v.  Wolff.  95  U.  rine  Ins.  Co.  1  N.  Dak.  167,  45  N.  W. 

S.  329,  22  L.  ed.  593;  Knickerbocker  799. 
Joyce  Ins.  Vol.  IT.— 78.         1233 
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declared  in  a  Maine  case  ^^  to  be  avoided  by  a  materially  false 
statement  inserted  in  the  application  by  the  company's  agent, 
although  done  without  his  knowledge,  where  the  contract  provides 
that  the  assured  becomes  responsible  for  the  truth  of  the  statements 
in  the  application  by  accepting  the  policy,  and  the  poUcy  makes 
the  application  a  part  thereof." 

There  are,  however,  decisions  which  clearly  uphold  the  opposite 
doctrine.  Thus,  where  an  agent  acting  for  the  company  signed 
an  application  for  a  fire  risk  with  the'  name  of  the  assured,  but 
without  his  authority,  consent,  or  knowledge,  and  the  application 
contained  untrue  answers,  it  was  held  that  the  policy  was  not 
avoided,  even  though  it  was  indorsed  with  a  copy  of  the  applica- 
tion,i*  and  although  the  assured  in  such  case  fails  to  give  notice 
to  the  company  that  the  statements  are  false.^^ 

It  will  be  seen,  therefore,  that  the  decisions  are  conflicting.  There 
certainly  are  circumstances  under  which  the  fact  that  the  applica- 
tion with  its  statements  is  again  presented  to  the  assured  when  he 
receives  his  policy  ought  not  to  conclude  him  any  more  than  it 
would  have  done  had  it  not  been  so  brought  to  his  notice.  To 
illustrate:  Suppose  the  agent  has  advised,  dictated,  or  suggested 
the  answers,  and  the  applicant  has  relied  upon  the  agent's  skill, 
honesty,  and  presumed  knowledge  of  the  company's  requirements, 
and  of  what  is  legally  proper  and  necessary  to  be  done  in  filling 
out  the  application.  Do  the  answers  in  such  case  become  more 
binding  upon  the  assured  than  they  would  have  been  had  the 
application  not  been  annexed  to  or  set  forth  in  the  policy?  Again, 
in  those  cases  where  the  agent  writes  down  only  such  answers  or 
parts  of  answers  as  he  considers  material,  or  where  he  assures  the 
applicant  that  the  application  is  correct  or  the  statements  therein 
all  right,  or  the  agent  waives  certain  conditions  within  the  scope 
of  his  apparent  authority,  by  what  principle  would  the  assured 
be  precluded,  in  a  case  a  copy  of  the  application  were  annexed, 
indorsed  on,  or  otherwise  contained  in  the  policy,  any  more  than 
he  would  be  if  it  were  not?  We  must  confess  that  a  careful  exam- 
ination and  comparison  of  the  cases  fails  to  discover  to  us  any 
general  rule  which  will  be  applicable  to  all  the  difi'erent  cases,  nor 
is  there  any  common  ground  which  afi'ords  a  basis  from  which 

12  Richardson   v.   Marine   Ins.    Co.        ^^  State  Ins.  Co.  v.  Taylor,  14  Col, 
46  Me.  394,  74  Am.  Dec.  459.  499,  20   Am.   St.  Rep.   281,  24  Pac. 

"  See  also  Goddard  v.  Monitor  Ins.    333. 
Co.  108  Mass.  56,  11  Am.  Rep.  307;        i^  Connelly   v.    Cedar  Rapids   In.s. 
Hale  V.  Mechanics'  Mutual  Fire  Ins.    Co.  70  Iowa,  693,  28  N.  W.  607. 
Co.  6  Cxray   (72  Mass.)   169,  66  Am. 
Dee.  410;  American  Ins.  Co.  v.  Nie- 
berger,  74  Mo.  167. 
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to  deduce  a  satisfactory  conclusion  which  will  operate  to  establish 
a  just  rule  for  both  the  ai?surcd  and  assurer.  There  are  certainly 
many  decisions  which,  in  holding  that  the  assured  is  precluded, 
are  just  and  rea.sonable,  but  to  these  decisions  the  rule  stare  decisis 
should  not  apply,  for  they  do  not  establish  a  principle  of  law,  but 
are  rather  in  the  nature  of  special  rulings  under  the  particular 
circumstances,  and  the  same  remarks  are  equally  applicable  to 
other  decisions  which  hold  that  the  assured  is  not  precluded  in 
the  class  of  cases  under  consideration. 

§  504.  Misrepresentations:  agent's  collusion  with  applicant.— 
It  is  assumed  that  the  agent  has  communicated  to  his  principal 
all  necessary  facts  concerning  the  negotiations  arising  in  the  course 
of  his  agency,  and  if  he  honestly  discharges  his  duty  to  the  com- 
pany he  will  do  so.  It  is  on  this  ground  that  his  knowledge  is 
presumed  to  become  the  knowledge  of  his  principal,  for  the  pro- 
tection of  innocent  third  persons.  It  is,  therefore,  ordinarily  true 
that  the  principal  is  bound  by  knowledge  of  such  facts  as  come 
to  the  agent  in  the  course  of  the  busine^s.^^  But  where  the  com- 
pany's agent  violates  his  trust,  and  colludes  with  the  applicant 
to  cheat  and  defraud  the  principal,  the  applicant  cannot  avail  him- 
self, as  against  the  insurer,  of  the  agent's  knowledge  in  reference 
to  matters  to  which  the  co-operation  fo.r  the  fraudulent  purpose 
relates.  And  it  makes  no  difference  whether  the  acts  done  in  fraud 
of  the  principal  are  intended  to  promote  merely  the  interest  of 
the  applicant  or  the  common  interest  of  the  applicant  and  the 
agent,  for  in  neither  case  are  such  fraudulently  concerted  acts 
binding  upon  the  person  intended  to  be  defrauded,  and  the  same 
rule  applies  whether  the  agent  conspires  with  the  assured  to  defraud 
the  company  by  false  statements,  or  whether  the  act  of  the  appli- 
cant is  merely  permissive.  It  is  sufficient  that  the  latter  assents 
that  the  agent  may  insert  the  false  statements  in  the  application, 
both  knowing  them  to  be  false ;  ^"^  nor  can  the  assured,  with  knowl- 

"  See  Centennial  Mutual  Life  Ins.  State  Life  Ins.  Co.  163  N".  Car.  367, 

Assoc.  V.  Parham,  80  Tox.  518,  526,  48  L.P.A.(N.S.)    774,  70  S.  E.  806. 

16  S.  W.  316,  per  the  court ;   Rock-  Pennsi/lvania. — Blooniinj:!:        Grove 

ford  Ins.  Co.  v.  Nelson,  75  111.  548.  Mutual  Ins.  Co.  v.  l\rcAnerncy,  102 

^"^  Connecticut.— Le^vis    v.    Phrenix  P«-  ^t-  335,  48  Am.  Rep.  209-  Smith 

Mutual  Ins.  Co.  39  Conn.  100.  "■'■   The   Cash   Mutual    Fire   Ins.    Co. 

,,.          .      ,,  „           .T  ,.       ,T-f  24  Pa.  St.  320,  per  Woodward. 

M7f!Souru — Mallen  v.  national  Lite  ^              n    \        •  i     -^r   .      i     t  -^ 

A^„        ICQ  TVT      A          Kno    iro  o    wT  Jcxas. — Centennial     Mutual     Life 

Assoc.  168  Mo.  App.  503,  153  S.  W.  ^  „     a^     „         r>     i          en  t        r^iu 

iftz-c    An  t       T     T  V-10  Ins.  Assoc.  V.  Pariiara,  80  lex.  518, 

1065,  42  Ins.  L.  J.  618.  n«  c    tit    oie            *i             * 

'  16  S.  W.  316,  per  the  court. 

New  Yor/.-.— National  Ins.  Co.  v.  Examine  opinion  in  Triple  Link 
Minch,  53  N.  Y.  144,  150,  per  the  Mutual  Indoinnitv  Co.  v.  Williams, 
court.  121  Ala.  138,  77  Am.  St.  Rep.  34,  26 

North  Carolina.— Gar Aner  v.  North    So.  10.  28  Ins.  L.  .7.  62L 
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edge  of  the  extent  of  an  agent's  authority,  obtain  any  benefit  from 
a  contract  made  in  excess  of  his  authority  by  collusion  by  such 
agent.  ^^  So  in  case  the  agent  of  a  mutual  aid  association  con- 
spires with  the  applicant  to  falsely  state  his  age,  the  company  is 
not  bound  where  the  rules  of  the  association  forbids  the  insurance 
of  any  person  over  fifty  years  of  age,  and  both  the  agent  and  the 
applicant  had  knowledge  of  the  restriction. ^^  So  communication  to 
the  order  of  the  true  age  of  an  applicant  for  membership  in  a 
mutual  benefit  societey  will  not  be  presumed  from  the  fact  that 
it  was  communicated  to  the  agent  organizing  the  local  lodge,  where, 
to  secure  the  requisite  membership,  the  organizer  conspired  with 
the  applicant  to  work  him  in,  although  he  was  over  age.^" 

§  504a.  Same  subject. — While  the  insurer  is  not  estopped  by  its 
agent's  knowledge  from  setting  up  the  falsity  of  answers,  if  in- 
sured was  a  party  to  the  deception,^  nevertheless  in  case  of  alleged 
fraud  on  the  part  of  an  agent  in  making  a  contract  for  insurer 
the  insured  must  have  had  knowledge  of  the  principal's  right 
and  that  the  latter  was  being  defrauded,  or  that  the  agent  was 
disobeying  instructions  or  exceeding  his  authority,  or  there  must 
have  been  collusion  between  insured  and  the  agent.  But  a  fraudu- 
lent or  collusive  agreement  between  insured  and  the  insurer's  agent 
for  the  delivery  of  a  policy  containing  materially  false  representa- 
tions of  which  the  agent  had  knowledge  avoids  the  entire  trans- 
action so  as  to  defeat  recovery  on  the  policy."  And  if  an  appli- 
cant for  life  insurance  knowingly  and  intentionally  gives  false 
answers  concerning  his  past  state  of  health,  thereby  rendering  his 
policy  void,  the  fact  that  both  the  agent  who  took  the  apphcation 
and  the  physician  making  the  examination  knew  such  answers  to 
be  false  and  wrote  them  as  given  does  not  constitute  a  waiver, 
or  estop  the  insurer  from  denying  the  truth  of  such  answers.' 
And  if  an  agent  has  knowledge  that  a  policy  contains  materially 

18  Smith  V.  The  Cash  Mutual  Fire  notated  on  bad  faith  of  assured  as  af- 

Ins.   Co.  24  Pa.  St.  320,  323;   Han-  fecting  estoppel  of  insurer  to  set  up 

son  V.   American  Ins.   Co.   57   Iowa,  falsity  of  answers  in  application  be- 

711,  11  N.  W.  670;  Galbraith  v.  Ar-  cause  of  agent's  knowledge  of  such 

lington  Mutual  Life  Ins.  Co.  12  Bush  falsity),  112  N.  W.  1130. 

(75  Ky.)   29.  2  Gardner   v.   North   State  Mutual 

i^Hauf  V.   Northwestern   Masonic  Life   Ins.    Co.   163   N.   Car.   367,  48 

Aid  Assoc.  76  Wis.  450,  45  N.  W.  Mich.  467,  14  L.R.A.(N.S.)  279n,  43 

315.  Ins.  L.  J.  25. 

2°  Elliott    V.    Knights    of    Modem  Insurance  contract  based  on  fraud, 

Maccabees,  46  Wash.  320,  13  L.R.A.  invalid,  see  §  2512  herein. 

\N.S.)  856,  89  Pac.  929.  3  jyiu^ge   v.    Supreme   Court  Inde- 

1  Mudge   V.    Supreme    Court   Inde-  pendent   Order   Foresters,   149   IMich. 

pendent     Order    Odd    Fellows,     149  467,  14  L.R.A.  (N.S.)   279n,  119  Am. 

Mich.  467,  14  L.R.A. (N.S.)  279  (an-  St.  Rep.  686,  112  N.  W.  1130. 
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false  representations,  and  under  a  fraudulent  or  collusive  agree- 
ment with  insured  wrongfully  delivers  the  policy  to  him  he  thereby 
ceases  to  represent  his  princii)al  and  represents  himself,  and  the 
insured  being  particeps  criminis  cannot  take  advantage  of  the 
agent's  wrongful  act,* 

§  505.  Misrepresentation  by  agent:  parol  evidence  admissible, — 
It  may  be  considered  a.s  a  well-settled  rule  tliat  parol  evidence 
is  admissible  to  show  that  the  agent  of  the  company  at  the  time, 
when  acting  within  the  apparent  scope  of  his  authority  in  filling 
out  the  application,  had  been  truly  and  fully  informed  by  the 
applicant  of  the  facts,  or  that  he  had  actual  knowledge  thereof, 
and  that  he  had  nevertheless,  without  the  authority,  consent,  or 
knowledge  of  the  applicant,  misstated  the  facts  in  the  application, 
or  that  he  had  omitted  to  insert  certain  facts  therein.^  Such  e\i- 
dence  is  not  admitted  to  vary  or  contradict  the  writing,  but  is 

*  Gardner  v.   North   State   Mutual  Pennsylvania. — Suravitz     v.     Pru- 

Life   Ins.    Co.   163   N.   Car.   367,  48  dential  Ins.  Co.  of  America,  244  Pa. 

L.R.A.(N.S.)    714,  79   S,  E.  806,  43  582,  L.R.A.1915A,  273,  91  At).  495; 

Ins.  L.  J.  25.  McFarland  v.  Kittaning  Ins.  Co.  134 

5  Californm.— Lyon  v.  United  Mod-  Pa.  St.  590,  19  Am.  St.  Rep.  723,  19 

ems,   148   Cal.   470,  4   L.R.A.(N.S.)  Atl.  796;  Manhattan  Ins.  Co.  v.  Web- 

247,  83  Pac.  804.  ster,   59   Pa.    St.   227,  98   Am.   Dec. 

Connecticut. — Woodbury     Savings  332;  Columbia  Ins.  Co.  v.  Cooper,  50 

Bank   v.    Charter    Oak    Ins.    Co.    31  Pa.    St.    331;    Howard    Ins.    Co.    v. 

Conn.  517.  Brunner,  23  Pa.  St.  50. 

Illinois. — Hartford  Life  &  Annuity  Tennessee. — Continental    Fire   Ins. 

Ins.  Co.  V.  Gray,  80  111.  28.  Co.  v.  Whitaker  &  Dilhird,  112  Tenn. 

iTansas.— Continental    Ins.    Co.    v.  121,  64  L.K.A.  451,  105  Am.  St.  Rep. 

Pierce,  39  Kan.  396,  7  Am.  St.  Rep.  916,  79  S.  W.  119 ;  Planters'  Ins.  Co. 

557,  18  Pac.  291.  v.   Sorrels,  1  Baxt.    (Tenn.)    352,  25 

Minnesota. — Kausal    v.    Minnesota  Am.  Rep.  780. 

Farmers'    Mutual    Fire   Ins.    Co.    31  Texas. — Commercial  Assur.  Co.  of 

Minn.  17,  47  Am.  Rep.  776,  16  N.  W.  London   v.  Hill,   —   Tex.   Civ.   App. 

430.  — ,  167  S.  W.  1095. 

Missouri.  —  Franklin  v.   Atlantic  West  Virginia. — IMcCall  v.  Pluonix 

Fire  Ins.  Co.  42  Mo.  456.  Ins.  Co.  9  W.  Va.  237,  27  Am.  Rep. 

New  Hampshire. — Patten  v.  Farm-  558.     See  note  77  Am.  Dec.  72L 

ers'  Fire  Ins.  Co.  40  N.  H.  375,  383.  See  Bacon  on  Benefit  Societies  and 

New  York. — Grattan  v.  Metropoli-  Life  Insurance,  sec.  458;   State  Life 

tan  Life  Ins.   Co.   80  N.  Y.  281,  36  Ins.  Co.  v.  Joluison,  73  Kan.  5(i7.  85 

Am.  Rep.  617,  92  N.  Y.  274,  44  Am.  Pac.  597. 

Rep.  372.  On  jiaml  evidence  rule  as  to  vary- 

North  Carolina. — Follette  v.  Unit-  ing  or  coiitradictiiiij- wriUen  contracts 

ed    States    Mutual    Accident    Assoc,  as  affected  by  the  doctrine  of  waiver 

107  N.   Car.  240,  12  L.R.A.  315,  22  or  estopi)el  as  a|. plied  to  policies  of 

Am.  St.  Rep.  878,  12  S.  E.  370.     See  in.'^uraiice,    see    note    in    16    L.R.A. 

Follette   V.    Mutual   Accident    Assoc.  (N.S.)  1165. 
no  N.  Car.  377,  15  L.R.A.  668,  28 
Am.  St.  Rep.  693,  14  S,  E.  923. 
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based  upon  the  principle  that  the  writing  was  procured  under  such 
circumstances  that  it  cannot  lawfully  be  used  against  the  party 
whose  name  is  signed  to  it.  It  is  not  his  instrument,  so  far  as  the 
claimed  erroneous  statements  are  concerned.®  Thus,  it  may  be 
shown  by  the  assured  that  he  had  signed  the  application,  suppos- 
ing the  answers  actually  given  by  him  had  been  written  down 
by  such  agent.'  So  the  circumstances  attending  the  application 
may  be  shown  by  parol  evidence.^  The  writing  in  such  case  is 
not  the  applicant's  statement,  although  signed  by  him,  and  the 
insurance  company  is  estopped  to  claim  that  the  representation 
is  that  of  the  insured.  The  error  is  chargeable  to  the  insurer  and 
not  to  the  insured,^  for  such  evidence  is  admissible,  notwithstanding 
the  rule  that  parol  evidence  is  inadmissible  to  vary  or  control  writ- 
ten contracts;  that  rule  must  yield  to  the  rule  that  the  company 
cannot  take  advantage  of  the  mistakes,  omissions,  or  misstatements 
of  its  agents  within  the  apparent  or  real  scope  of  their  employ- 
ment.^°  This  rule  has  been  upheld  where  the  agent,  with  full 
knowledge  as  to  the  condition  of  the  premises,  misrepresented  the 
facts ;  "  where  the  agent  was  a  soliciting  agent,  with  authority 
only  to  fill  out  and  foi-ward  applications,  and  to  receive  and  for- 
ward premiums  to  the  company,  and  he  misrepresented  as  to 
encumbrances ;  ^^  where  the  misrepresentation  was  concerning  en- 
cumbrances, although  the  policy  provided  that  the  statements  in 
the  application  should  be  warranties ;"  where  the  interest  of  the 
assured  was  wrongly  described ;  ^*  where  the  insured  was  cheated 
into  signing  the  application  and  the  policy  was  issued  upon  the 
agent's  own  false  statements ;  ^^  where  the  building  in  which  the 
goods  were  kept  w^as  misdescribed,  as  used  for  mercantile  purposes 
and  one  room  as  a  sleeping  room,  the  defense  being  that  it  was 
used  as  a  boarding-house,  and  the  insured  had  relied  upon  the 
agent  to  prepare  the  papers ;  ^^  where  the  policy  was  signed  and 

^  Union  Mutual  Ins.  Co.  v.  Wilkin-  ^^  Menk  v.  Home  Mutual  Ins.  Co. 

son,  13  Wall.   (80  U.  S.)   222,  20  L.  76  Col.  50,  14  Pae.  837,  18  Pac.  117, 

ed.  617,  per  Miller,  J.  9  Am.   St.  Rep.  158. 

'  Smith  V.  Farmers'  &  Mechanics'  ^^  Boetcher    v.    Hawkeye    Ins.    Co. 

Mutual  Fire  Ins.  Co.  89  Pa.  St.  287.  47  Iowa,  253. 

'  Planters'   Ins.    Co.   v.   Mvers,   55  ^^  North     American     Ins.     Co.     v. 

Miss.  479,  30  Am.  Rep.  521.'  Throop,  22  Mich.   146,  7  Am.   Rep. 

^  Kausal    v.    IMinnesota    Farmers'  638. 

Mutual  Fire  Ins.  Co.  31  Minn.  17,  47  i^  Hough  v.  State  Fire  Ins.  Co.  29 

Am.    Rep.   776,   16   N.   W.   430,   per  Conn.  10,  76  Am.  Dec.  581. 

Mitchell,  J.  ^^  Kister  v.   Lebanon   Mutual  Ins. 

10  Beal   V.  Park   Fire  Ins.    Co.   16  Co.  128  Pa.  St.  553,  15  Am.  St.  Rep. 

Wis.   241,   82   Am.   Dec.  719;   Menk  696,  18  Atl.  447,  5  L.R.A.  646. 

V.  Home  Mutual  Ins.  Co.  76  Col.  50,  "  Xexas    Banking    &    Ins.    Co.    v. 

9  Am.  St.  Rep.  158,  14  Pac.  837,  18  Stone,  49  Tex.  4. 
Pac.  117. 
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incorrectly  filled  out  by  the  agent  after  he  went  to  his  odlce,  and 
without  the  knowledge  of  the  assured;^'  where  the  defense  is  u 
breach  of  warranty  in  misrepresenting  the  title  and  encumbran- 
ces; ^®  where  the  api)licant  signed,  without  reading  the  applica- 
tion, upon  the  agent's  stating  that  it  was  all  right,  and  the  agent 
made  no  inquiries  relative  to  encumbrances.^^  Such  evidence  is 
also,  in  such  case,  admissible  to  show  a  mistake,  as  that  the  agent 
had  neglected  to  insert  the  name  of  one  of  the  partners,  where 
the  policy  was  taken  out  on  the  whole  partnership  property,^" 
although  such  evidence  of  mistake  is  not  admissible  in  courts  of 
law,  except  on  the  ground  of  estoppel  or  waiver.^  It  is  likewise 
admissible  to  show  the  acts  and  declarations  of  such  agents  either 
at  the  time  of  taking  the  risk  or  renewing  the  same.^  So  evi- 
dence is  competent  that  the  agent  agreed  to  note  in  the  applica- 
tion the  existence  of  an  encumbrance  on  the  j)roperty,'  and  state- 
ments made  by  the  agent,  in  answer  to  printed  interrogatories  on 
the  back  of  a  blank  application  furnished  by  the  company,  are 
admissible  to  show  that  the  agent  had  knowledge  of  the  facts  and 
of  the  falsity  of  the  statements  written  in  the  application  by  him.* 
So  it  is  decided  in  another  case  that  the  agent's  report  to  the 
company  made  after  the  application,  which  contained  a  misstate- 
ment as  to  encumbrances,  is  inadmissible  against  the  insured.* 
And  one  receiving  and  retaining  a  policy  of  insurance  is  not  es- 
topped thereby  from  proving  that  his  interest  or  ownership  is  differ- 
ent from  that  therein  disclosed,  if,  before  receiving  the  policy,  he 
truly  slated  such  interest  and  ownership  to  an  agent  of  the  insurer.^ 
Again,  if  an  application  for  life  insurance  is  drawn  by  an  agent, 
for  the  insurer,  and  the  answers  to  interrogatories  contained  therein 
are  written  by  him  without  fraud  or  collusion  on  the  part  of  the 
applicant,  parol  evidence  is  admissible  to  show  the  actual  state- 
ments made  by  the  latter  at  the  time  of  the  filling  of  the  ai)i)li- 
cation,  although  it  may  contradict  the  answers  as  written  by  the 

^"^  Brown  V.  Metropolitan  Life  Ins.  ^  Beal   v.   Park   Fire   Ins.    Co.    16 

Co.   65   Mifh.   306,  8   Am.   St.   Rep.  Wis.  241,  82  Am.  Dec.  710. 

894,  32  N.  W.  610.  ^  Copeland  v.  Dwelling-House  Ins. 

"Comhs   V.    Hannibal    Savinj^s   &  Co.  77  Mich.  554,  IS  Am.   St.  Rep. 

Ins.    Co.   43   Mo.   148,   97   Am.   Dec.  414,  43  N.  W.  991. 

383.  *  Continental  Ins.  Co.  v.  Pierce,  39 

^^  Creib    V.    International    Ins.    Co.  Kan.   396,   7   Am.    St.   Rep.   557,    18 

1  Dill.  (U.  S.  C.  C.)  443,  Fed.  Cas.  Pac.  291. 

No.  5298.  5  ph,[.nix  Ins.  Co.  v.  La  Pointe,  17 

20  Manhattan  Ins.  Co.  v.  Webster,  III.   App.  248. 

59  Pa.  St.  227,  98  Am.  Dec.  332.  «  Graham  v.  Fire  Ins.  Co.  48  S.  C. 

^  Examine  Cooper  v.  Farmers'  Mu-  195,  59  Am.  St.  Rep.  707,  26  S.  E. 

tnal  Fire  Ins.  Co.  50  Pa.  St.  299,  88  323. 
Am.  Dec.  544. 
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agentJ  So  when  it  appears  that  an  agent,  through  whom  the 
company  acts,  himself  examined  or  frequent!}^  conversed  with  the 
appHcant,  who  was  partially  deaf,  had  opportunity  to  test  the  ex- 
tent of  his  infirmity,  and  afterward  solicited,  or  forwarded  with 
favorable  recommendation,  his  application  for  insurance  against 
accident,  the  insured  is  not  precluded  from  showing  the  fact  as 
evidence  that  the  insurer  knew  of  and  assented  to  the  defective 
hearing,  and  waived  objection  to  the  risk  on  account  of  it.^  And 
evidence  that  the  agent  of  insurer  in  writing  out  the  application 
omitted  answers  made  by  the  applicant,  or  wrote  the  answers  sub- 
stantially different  from  those  actually  given,  is  receivable  on 
behalf  of  the  assured,  when  he  did  not  read  the  application  as 
written  out,  nor  have  any  knowledge  of  its  falsity.  The  rule  may 
be  otherwise  when  the  application  contains  a  stipulation  that  the 
insurer  shall  not  be  bound  by  any  knowledge  or  information  given 
to  it  or  its  soliciting  agents.^  So  the  beneficiary  of  an  insurance 
policy  is  not  estopped,  by  a  stipulation  in  the  application  for  insur- 
ance that  the  medical  examiner  is  the  agent  of  the  applicant,  from 
'  showing  that  the  examiner  inserted  false  answers  to  questions, 
which  were  in  fact,  correctly  answered  by  the  applicant. ^°  But 
it  is  held,  however,  that  the  assured  can  avail  himself  of  the  right 
to  introduce  such  parol  evidence  only  by  the  proper  allegations.^^ 
In  a  New  York  case  the  assured  defended  on  the  ground  of  a 
breach  of  warranty  in  omitting  to  mention  in  the  application  an 
encumbrance  on  the  property,  and  the  court  excluded  evidence 
to  show  that  the  agent  was  informed  of  the  mortgage,  but  omitted 
to  mention  it  in  the  application,  but  offered  to  allow  the  plaintiff 
to  amend,  alleging  the  mistake.  This  offer  the  plaintiff  refused, 
and  he  was  nonsuited.  Thereafter,  but  not  within  the  year  limit 
provided  in  the  policy,  another  suit  was  brought,  and  it  was  held 
not  maintainable.^^ 

"^  Marston  v.   Kennebec  Mut.  Life    Boman,  177  111.  27,  69  Am.  St.  Rep. 
Ins.  Co.  89  Me.  266,  56  Am.  St.  Rep.    201,  52  N.  E.  264. 
412,  36  Atl.  389.  ^^  Sullivan   v.    Cotton    States   Life 

SFoUette  v.  United  States  Mutual  Ins.  Co.  43  Ga.  423;  Texas  Banking 
Accident  Assoc.  107  N.  Car.  240,  12  Co.  v.  Stone,  49  Tex.  4;  O'Donnell  v. 
L.R.A.  315,  22  Am.  St.  Rep.  878,  12  Connecticut  Fire  Ins.  Co.  73  Mich.  1, 
S.  E.  370;  Follette  v.  Mutual  Acci-   41  N.  W.  95. 

dent  Assoc.  110  N.  Car.  377,  95  ^^  Arthur  v.  Homestead  Fire  Ins. 
L.R.A.  668,  28  Am.  St.  Rep.  693,  14  Co.  78  N.  Y.  462,  34  Am.  Rep.  550; 
S.  E.  923.  Mr.    Browne,   in   his   excellent   work 

^  Wheaton  v.  North  British  &  Mer-  on  parol  evidence,  agrees  with  the 
eantile  Ins.  Co.  76  Cal.  415,  9  Am.  rule  as  stated  in  the  text,  and  cites 
St.  Rep.  216,  18  Pac.  758.  numerous   eases   with   the   conditions 

^°  Royal  Neighbors  of  America  v.    appended    where    it    has    been    sus- 
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§  506.  Same  subject:  the  opposing  view. — It  is  not  doubted  but 
that  parol  evidence  is  conipcleiii  of  a  mistake  or  fraud  in  an  action 
on  the  contract  where  the  statement  is  a  mere  representation  and 
not  a  warranty,  without  resort  to  a  court  of  equity ;  ^'  and  the 
policy  of  courts  of  equity  has  been  and  is  to  grant  relief,  by  way 
of  reformation  or  otherwise,  on  the  ground  of  mistake  or  fraud 
in  cases  of  warranty.  Many  of  the  courts  have  refused  to  go  beyond 
the  rule  stated  in  the  first  proposition,  while  others  have  expra^slv 
decided  that  the  only  remedy  in  such  cases  as  are  under  consider- 
ation is  in  courts  of  equity.  Thus  it  is  determined  in  a  Texas 
case  ^*  that  the  assured  cannot,  in  an  action  on  the  policy,  over- 
come the  defense  that  certain  answers  are  false  by  evidence  that 
the  agent  wrote  down  the  answers,  and  that  he  signed  the  appli- 
cation without  knowledge  of  its  contents.  The  policy  in  this  case 
limited  the  powers  of  the  agent,  and  provided  that  the  company 
would  not  be  bound  by  any  representation  or  information  received 
by  its  agent,  or  any  promise  made  by  him  not  contained  in  the 
•application.  So  parol  evidence  is  held  inadmissible,  in  an  action 
on  the  policy,  to  show  that  a  false  description  of  the  premises  was 
inserted  in  the  application  by  the  agent,  he  knowing  at  the  time 
that  the  property  w^as  used  for  a  purpose  which  would  come  under 
a  more  hazardous  class,  and  the  premium  for  which  was  higher, 
such  evidence  not  being  competent  to  prove  that  under  the  descrip- 
tion adopted,  the  defendant  intended  to  insure  the  premises  as  in 
fact  occupied  and  used.^^  The  doctrine  of  Union  ^lutual  Insur- 
ance Company  v.  Wilkinson  ^^  is  criticised  by  the  court  in  the 
last  case  as  establishing  a  rule  that  parol  evidence  is  admissible 
to  vary  or  alter  a  written  contract.  In  another  case  the  defend- 
ants agreed  to  insure  a  building  occupied  as  a  store  and  the  stock 
of  goods  therein,  the  terms  employed  being  a  warranty  under 
the  policy  that  the  building  was  used  for  the  purpose  specified. 
An  action  of  assumpsit  was  brought  on  the  policy  to  recover  a  loss. 
The  company  proved  on  the  trial  of  the  ease  that  a  private  stable 
was  kept  on  the  premises,  from  the  date  of  the  policy  up  to  the 
time  of  the  fire,  which  use.  under  the  conditions  of  the  policy, 
avoided  it  as  an  extrahazardous  risk.  To  offset  the  defense  it  was 
attempted  to  be  shown  that  the  policy  was  obtained  for  the  plaintiff 

tained :   Browne   on   Parol   Evidence,        ^^  Franklin   Fire  Tns.   Co.  v.  ]\[ar- 
pp.  106-15,  sec.  48;  pp.  74,  75,  see.    tin.  40   N.  J.   L.  5()8,   2!)   Am.   Rep. 
42.     He  also  refers  to  and  considers    271.  three  .iiidjres  dissent  in <r. 
cases   lioldinsr  the  contrary  doctrine.        ^^  13  Wall.  (80  U.  S.)  222,  235,  20 

"  State  iVratual  Ins.  Co.  v.  Arthur,    L.  ed.  (J17. 
30  Pa.  St.  315. 

^*  Fitzmaurice  v.  Mutual  Life  Ins. 
Co.  84  Tex.  61,  19  S.  W.  301. 
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by  the  agent  of  the  defendant  company,  and  that  he  was  informed 
and  knew  that  the  building  in  question  was,  at  the  time  of  procur- 
ing said  policy,  used 'as  a  stable.  Such  evidence  was  held  inadmis- 
sible, as  tending  to  vary  the  terms  of  a  written  contract.^'  And 
it  was  declared  that  "the  alleged  error  in  the  description  is  plain 
on  the  face  of  the  policy,  and  the  law  incontestably  charges  the 
defendant  with  knowledge  of  the  meaning  and  legal  effect  of  his 
own  written  contract.  Certainly,  the  entire  state  of  things  was  as 
well  known  to  the  plaintiff  as  it  was  to  the  agent  of  the  defend- 
ants. To  found  an  estoppel  on  the  ignorance  of  the  plaintiff  of 
the  plainly  expressed  meaning  of  his  own  contract  would  be  ab- 
surd." ^^  Under  a  Federal  decision  a  policy  providing  that  it  should 
be  void  if  the  building  "be  or  become  vacant  or  unoccupied"  can- 

^"^  Dewees  v.  Manhattan  Ins.  Co.  35   written    instruments    are    not    to    be 


N.  J.  L.  366.     The  court  said:    "The 
assumption  is,  and  must  be,  that  the 
warranty  in  its  present  form  was  a 
mistake  of  the  agent.     But  a  mistake 
cannot    be    corrected,    in    conformity 
with  our  judicial  system,  in  a  court 
of  law.     No  one  can  doubt  that  in  a 
proper  case  of  this  kind  an  equitable 
remedy    exists.     ...     It    is    pos- 
sible, therefore,  that  in  this  case  in 
equity  the  present  contract  might  be 
reformed  so  as  to  contain  a  permis- 
sion   for    the    plaintiff    to    keep    his 
stable  in  this  building;  but  I  think  it 
has  never  been  supposed  that  this  end 
could    be    reached    in    this    state    by 
proof  before  the  jury  in  a  trial  at 
the  circuit.  The  principle  would  cover 
a  wide  field,  for  if  this  mistake  can 
be  there  corrected,  so  can  every  pos- 
sible  mistake.     If   the   plaintiff   can 
modify  the  stipulation,  with  respect 
to  the  restricted  use  of  the  2>remises, 
on   the   plea   of   a    mistake   in   such 
stipulation,    on    similar    grounds    it 
would   be   open   to    the   company    to 
modify  the  policy  with  resj^eet  to  the 
amount  insured.     I  am  at  a  loss  to 
see    how,    on    the    adoption    of    the 
principle    claimed,    we    are    to    keep 
separate  the   functions  of  our  legal 
and   equitable    tribunals.     Nor   do    I 
think,    if    this    court    should    sustain 
the  present  action,  that   it   could   be 
practicable  to  preserve  in  any  useful 
form    the    great    primary    rule    that 


varied  or  contradicted  by  parol  evi- 
dence." The  court  then,  considering 
the  question  of  estoppel,  says  its  ap- 
plication to  written  contracts  in  sucli 
cases  is  an  entire  novelty,  and  would 
accomplish,  by  circuity  of  action, 
precisely  the  same  results  as  thovigh 
the  instrument  had  been  reformed  in 
conformity  to  the  claimed  evidence 
"that  the  facts  now  before  us  do  not 
present  the  elements  of  an  estoppel. 
Such  a  defense  rests  on  a  misconcep- 
tion as  "to  a  state  of  facts  induced  by 
the. party  against  whom  it  is  set  up. 
The  person  who  seeks  to  take  ad- 
vantage of  it  must  have  been  misled 
by  the  words  of  conduct  of  anotlier. 
Now,  in  the  present  case,  the  agent 
did  not  make  any  statement,  nor  did 
he  do  anything  which  led  the  plaintiff 
to  alter  his  condition.  The  most  that 
can  be  laid  to  his  charge  is  that  from 
carelessness  he  omitted  properly  to 
describe  the  use  of  the  premises  in- 
sured. But  this  was  not  a  misstate- 
ment of  a  fact  on  which  the  plaintiff 
acted,  because  the  plaintiff  was  aware 
of  the  circumstances  that  the  building 
was  put  to  another  use." 

^*  Dewees  v.  Manhattan  Ins.  Co.  35 
N.  .J.  L.  366,  citing  Parks  v.  General 
Interest  Assur.  Co.  5  Pick.  (22 
Mass.)  34;  Jennings  v.  Chenango 
Mutual  Ins.  Co.  2  Denio  (N.  Y.)  75; 
Kennedv  v.  St.  Lawrence  County 
Mutual   Ins.   Co.   10   Barb.    (N.   Y.) 
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not  be  varied  by  parol  e\idciice  that  the  in.surance  agent  issued 
the  policy  with  full  knowledge  that  the  use  of  the  building  for 
normal  school  purposes  had  been  aljsolutely  suspended  by  those 
who  had  been  conducting  it.^^  And  it  is  held  in  Massachusetts 
that  if  a  building,  insured  as  a  dwelling-house,  is  in  fact  a  hotel, 
evidence  is  not  admissible  to  support  an  action  on  the  policy  to 
the  effect  that  the  property  wa^  fully  described  to  the  agent  and 
that  the  description  contained  in  the  policy  was  his  description. 
This  testimony  is  not  admissible,  because,  if  admitted,  it  could 
only  be  for  the  purpose  of  varying  a  written  contract.^" 

§  507.  Same  subject:  where  agent's  authority  is  limited, — In  an 
Iowa  case  it  is  held  that  evidence  is  not  admissible  to  show  that 
the  agent  wrote  down  the  statements  incorrectly  or  otherwise,  where 
the  agent's  authority  was  limited  to  receiving  and  forwarding 
applications  for  insurance,  but  that  the  rule  would  be  to  the  con- 
trary where  the  agent  had  power  to  issue,  and  did  issue,  the  policv 
without  submitting  it  to  his  principal.^  So  where  the  agent  had 
authority  only  to  receive  applications  and  transmit  policies,  and 
he  described  the  building  as  containing  only  one  chimnev,  it  was 
held  that  parol  evidence  was  inadmissible  that  the  agent  had  knowl- 
edge that  the  facts  were  to  the  contrar}^,  and  that  he  agreed  with 
the  applicant  that  a  proper  chimney  and  secured  pjpe  should  be 
put  in  before  a  fire  should  be  lighted.^  In  a  Connecticut  case  ^ 
a  distinction  is  made  between  the  attempt  to  prove  that  truthful 
answere  were  given  to  the  interrogatories  and  that  the  incorrect 
answers  written  in  the  application  were  those  of  the  agent,  and 
the  attempt  to  show  that  different  answers  were  given  and  that 
the  local  agent,  without  the  consent  or  knowledge  of  the  insured, 

285;    Vandervoort  v.   Columbia   Ins.  ^'Connecticut    Fire    Ins.     Co.    v. 

Co.  2  Caines    (N.  Y.)    155;   Weston  Bucliaiian,  4  L.R.A.(X.S.)    758   (an- 

v.   Ernes,   1    Taunt.   115;   Angell   on  notated    on   provisions   of   insurance 

Fire  and  Life  Insurance,  sees.  20,  21,  policy  in  respect  to   vacancy  as  af- 

and  other  authorities; /^CA?^««^  Plumb  fected  by  agent's  representations   or 

V.   Cattaraugus   Countv  Mutual   Ins.  knowledge),  141  Fed.  877,  73  C.  C. 

Co.  18  N.  Y.  392,  72  Am.  Dec.  526.  A.  111. 

See  also    Sheldon   v.   Hartford   Fire  ^®  Thomas    v.     Commercial    Union 

Ins.  Co.  22  Conn.  335,  58  Am.  Dec.  Assur.  Co.  162  Mass.  29,  44  Am.  St. 

420;    Barrett   v.   Mutual   Ins.    Co.   7  Rep.  323,  37  N.  E.  672. 

Cush.     (61    Mass.)     175;    Ripley    v.  ^  Avres  v.  Hartford  Fire  Ins.  Co. 

^tna  Ins.  Co.  30  N.  Y.  136,  86  Am.  17  Iowa,  176,  85  Am.  Dec.  553. 

Dec.   362;   and  cases  cited  and   con-  ^  Sniitii  v.   The  Cash   ^lutual  Fire 

sidered  in  Browne  on  Parol  Evidence,  Ins.  Co.  24  Pa.  St.  320. 

pp.  74,  75,  sec.  42;  pp.  106  et  seq.;  ^  Rvan  v.  World  Mutual  Life  Ins. 

sec.    48.     Examive    New    York    Life  Co.  41  Conn.  168,  19  Am.  Rej).  490. 

Ins.  Co.  V.  Fletcher,  117  U.  S.  519, 

29  L.  ed.  934,  6  Sup.  Ct.  837. 
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wrote  down  wrongly  the  answers.  The  court  declared  that  the  latter 
was  an  efi'ort  to  substitute  for  a  part  of  the  written  contract  another 
and  different  parol  contract,  which  could  not  be  done,  but  that  in 
the  first  case  the  question  whether  the  defendant  company  would 
be  bound  would  depend  upon  the  extent  of  the  agent's  authority. 
The  express  authority  of  the  agent  here  was  limited  to  receiving 
the  application,  forwarding  it  to  the  home  office,  receiving,  counter- 
signing, and  delivering  the  policy,  and  collecting  the  premiums. 
The  application  was  a  part  of  the  policy.  The  representations  or 
warranties  related  to  the  health  of  the  insured.  Truthful  answers 
were  given,  but  were  written  incorrectly  by  the  agent.  The  court 
held  that  the  agent  had  no  authority  to  bind  the  company  by  false 
answers.  But  in  New  York  an  agreement  by  an  applicant  for 
insurance  that  no  information  not  contained  in  the  application, 
received  by  any  person  at  any  time,  shall  be  binding  on  the  insurer, 
will  not  prevent  him  from  showing  that  his  answers  to  the  ques- 
tions of  the  medical  examiner  were  not  properly  recorded.*  But 
in  another  New  York  case  where  it  is  held  that  a  mere  broker 
who  procures  the  intervention  of  .an  agent  of  the  company  to 
countersign  the  policy,  has  no  authority  to  bind  the  company.^ 
The  court  per  Ford,  J.,  said:  "This  is  a  motion  to  set  aside  a 
verdict  for  the  defendant,  directed  by  the  court  at  the  close  of 
the  cai^e,  and 'for  a  new  trial,  in  an  action  brought  by  the  benefi- 
ciary upon  an  accident  insurance  policy  on  account  of  the  acci- 
dental death  of  the  insured.  The  defense  admitted  falsity  in  the 
warranties  printed  upon  the  policy,  which  warranties  constituted 
in  part  the  consideration  of  the  contract.  (1)  By  the  plain 
terms  of  the  policy  the  defense  is  perfect;  but  plaintiff  seeks  by 
oral  testimony  to  avoid  those  specific  provisions  in  the  policy 
which  preclude  a  recoveiy  under  the  admitted  facts.  As  was  said 
in  Foot  V.  Aetna  Life  Insurance  Company,^  'Parties  to  insurance 
contracts  have  the  right  to  make  their  own  bargains,  as  in  other 
cases.  An  insurance  policy  is  to  be  construed,  like  other  con- 
tracts, with  a  view  to  arrive  at  the  intent  of  the  parties.  .  .  . 
The  policy  embodies  the  contract  and  speaks  for  itself.'  In  brief, 
the  law  gives  to  an  insurance  contract  the  same  protection  against 
variation  or  contradictioi)  of  its  plainly  expressed  terms  by  oral 
testimony  which  it  gives  to  other  written  contracts.  In  the  cases 
where  oral  testimony  has  been  admitted  for  such  purpose,  there 

*  Sternaman  v.   Metropolitan   Life    gan  Mutual  Life  Ins.  Co.  184  N.  Y. 
Ins.  Co.  170  N.  Y.  13,  57  L.R.A.  318,   337,  77  N.  E.  398,  35  Ins.  L.  J.  47L 
88  Am.  St.  Rep.  625,  62  N.  E.  763,        ^  Enthoven    v.    American    Fidelity 
31   Ins.   L.   J.   276.      Case   approved    Co.  128  N.  Y.  Supp.  805. 
and  distinguished  in  Butler  v.  Miehi-       ^  61  N.  Y.  571,  575. 
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are  invariabl}*  found  peculiar  circumstances  surrounding  the  mak- 
ing of  the  contract  which  are  absent  from  this  case.  Thus  in 
Sternaman  v.  Metropolitan  Life  Insurance  Company,'  the  true 
answers  made  to  a  medical  examiner  of  the  insurance  company 
were  permitted  to  be  shown  to  vary  the  answers  as  written  by  him 
in  the  application,  which  was  signed  by  the  insured  and  by  the 
beneficiary,  afterward  taken  awaj'  by  the  examiner,  and  made  part 
of  the  contract  of  insurance.  As  the  court  points  out,  that  medical 
•examination  required  professional  skill  and  experience  on  the  part 
.  of  the  examiner,  and  the  insurer  permitted  it  to  be  done  only 
by  its  own  appointee.  A  sharp  distinction  is  drawn  between  that 
medical  examination  and  the  other  answers  made  by  the  insured 
upon  another  blank  relating  to  his  age,  occupation,  family  history, 
and  the  like,  which  might  very  well  be  answered  by  the  insured 
without  the  aid  or  presence  of  an  expert.  The  latter  set  of  answers 
were  of  substantially  the  same  character  as  those  contained  in  the 
schedule  of  warranties  in  the  case  at  bar.  So  in  Williams  v.  Metro- 
politan Life  Insurance  Company,'  two,  application  blanks  were 
tilled  out  by  the  company's  agents,  signed  by  the  insured  'without 
reading  them  or  hearing  them  read,'  and  made  part  of  the  policy. 
There  are  no  such  circumstances  surrounding  the  making  of  the 
■contract  in  this  case,  which  take  it  out  of  the  rule  that  oral  testi- 
mony may  not  be  received  to  contradict  or  vary  the  terms  of  a 
written  contract.  The  policy  is  clear  and  complete.  There  was 
no  signed  application.  What  ^lanchester,  the  alleged  agent,  did, 
amounts  to  no  more  than  the  mere  obtaining  of  the  necessary- 
data  to  enable  the  company  to  fill  out  the  policy  form.  It  did 
not  come  into  being  as  a  contract  until  it  was  delivered  to  the 
insured  and  accepted  by  him  in  its  complete  and  final  form.  By 
accepting  it  he  accepted  all  its  terms,  conditions  and  provisions. 
He  had  it  in  his  possession  for  nearly  a  year  and  a  half  before 
Iiis  death.  The  untrue  answers  were  plainly  written  upon  it.  and 
lie  warranted  them  to  be  true,  not  by  a  written  and  signed  appli- 
cation delivered  to  the  insurer  before  the  delivery  of  the  jiolicy 
to  him,  but  at  the  very  time  of  his  acceptance  of  it.  It  clearly 
expressed  the  contract,  and  the  whole  of  it,  existing  between  the 
contracting  parties,  and  must  be  held  binding  upon  both.  (2) 
Aside  from  the  foregoing  considerations.  I  do  not  think  that  author- 
ity in  Manchester  to  bind  the  company  was  shown.  lie  seems  to 
have  V)een  a  mere  broker,  who  procured  the  intervention  of  one 
Hopper,  an  agent  of  the  company,  to  countersign  the  policy.     I 

'  170  N.  Y.  13,  57  L.R.A.  318,  88       "  96  X.  Y.   Supp.  823,  109   App. 
Am.  St.  Rep.  025,  62  N.  E.  703,  31    Div.  843. 
Ins.  L.  J.  276. 
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have  not  only  considered  all  the  testimony  in  the  ca.«e,  but  I  have 
assumed  that  that  given  on  behalf  of  plaintiff  is  true  in  its  entirety. 
As  a  matter  of  law,  however,  I  hold  that  it  is  ineffective  to  change 
the  T^Titten  contract,  and  accordingly  deny  the  motion." 

§  508.  Agent  of  insured:  when  such  provision  in  policy  is  in- 
operative.— A  question  which  has  been  the  source  of  much  litiga- 
tion is,  whether  the  company's  agent,  with  apparent  authority  to 
act  for  it,  in  procuring  the  insurance  and  preparing  the  applica- 
tion, is  made  the  agent  of  the  insured,  in  transactions  relating  to 
the  insurance,  by  a  provision  to  that  effect  inserted  in  the  policy. 
The  provision  is  substantially  this,  that  any  person  other  than  the 
assured  who  procures  the  insurance  for  the  company  shall  be  deemed 
the  agent  of  the  assured,  and  not  of  the  company,  under  any  cir- 
cumstances or  in  any  transactions  relating  to  the  insurance.  While 
this  provision  has  been  held  operative  in  some  cases,^  it  has  met 
with  an  almost  univei'sal  condemnation  on  the  part  of  the  courts, 
and  has  been  declared  ineffectual  to  accomplish  the  purpose  intend- 
ed by  the  insurer.  Such  a  stipulation  in  the  policy  cannot  be 
presumed  to  have  entered  into  the  contemplation  of  both  the 
parties  to  the  contract  vrhen  it  was  not  known  to  the  assured  at 
any  time  prior  to  the  delivery  of  the  policy,  or  where  he  had  no 
knowledge  of  the  intention  to  so  stipulate  at  the  time  of  contract- 
ing. The  company  cannot  escape  the  consequences  of  the  fraud, 
mistake,  or  negligence  of  its  agent  by  such  a  provision ;  ^°  nor  can 
it  change  the  ostensible  authority  which  the  agent  has  been  held 
out  by  the  company  to  possess.  It  cannot  be  a  valid  rule  of  law 
that  a  party  can  abrogate  the  authority  of  the  agent  so  soon  as 
the  agent  has  accomplished  the  purpose  which  he  was  appointed 
to  perform.  Strong  language  has  been  used  by  some  of  the  courts 
in  discussing  this  question.  Thus  it  is  said  in  a  New  York  case;^^ 
''This  is  a  provision  which  deserves  the  condemnation  of  courts 
whenever  it  is  relied  upon  to  work  out  a  fraud,  as  it  is  in  this  case. 
The  policy  might  as  well  say  that  the  president  of  the  company 
should  be  deemed  the  president  of  the  insured.  Such  a  clause 
is  no  part  of  a  contract.  It  is  an  attempt  to  reveree  the  law  of 
agency,  and  to  declare  that  a  party  is  not  bound  by  the  agent's 
acts."    It  is  also  declared  in  a  leading  case  ^^  that  agents  authorized 

^  See  §  527  herein.  ^^  Partridge    v.     Commercial     Ins. 

On  when  agent  is  agent  of  assured    Co.  17  Hun,  95,  per  Learned,  J. 
as  to  filling  in  of  application,  see  note        ^^  Kausal    v.    Minnesota    Fanners' 
in  20  L.R.A.  279.  Mutual  Fire  Ins.  Assoc.  31  Minn.  17, 

^°  Eilenbereer    v.    Protective    ^In-   -ii  Am.  Rep.  7/6,  16  N.  W.  430. 
tual  Fire  Ins^  Co.  89  Pa.  St.  464,  per 
the  court. 
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to  procure  applications  for  insurance,  and  to  forward  them  to  tiie 
company  for  acceptiince  must  be  deemed  the  agents  of  the  insurer, 
and  not  of  the  insured,  in  all  that  they  do  in  preparing  the  ai>pli- 
cation  or  in  making  representations  to  the  insured  as  to  the  char- 
acter or  effect  of  the  statements  contained  in  the  application.  Such 
a  rule  rests  not  only  on  principle,  but  on  considerations  of  public 
policy,  and  also  upon  the  fact  that  the  present  manner  and  methods 
of  doing  business  by  insurance  companies  in  sending  agents  abroad 
to  procure  insurances,  and  by  stimulating  them  to  their  best  efforts 
by  various  inducements,  makes  the  business  one  of  the  sale  of 
insurances,  and  agents  hold  themselves  out  with  the  consent  of 
the  companies  as  representing  them  in  all  that  is  said  and  done 
in  regard  to  the  ap[)lication,  and  the  public  so  look  upon  them, 
and  has  a  right  so  to  do.  And  the  court  says:  "It  would  be  a 
stretch  of  legal  principles  to  hold  that  a  person  dealing  with  an 
agent,  apparently  clothed  with  authority  to  act  for  his  principal 
in  the  matter  in  hand,  could  be  affected  by  notice  given  after  the 
negotiations  were  completed,  that  the  party  with  whom  he  had 
dealt  should  be  transformed  from  the  agent  of  one  party  into  the 
agent  of  the  other.  To  be  efficacious,  such  notice  should  be  given 
before  the  negotiations  are  completed.  The  application  precedes 
the  policy,  and  the  insured  cannot  be  presumed  to  know  that  any 
such  provision  will  be  inserted  in  the  latter.  To  hold  that  by  a 
stipulation  unknown  to  the  insured  at  the  time  he  made  the  appli- 
cation, and  when  he  relied  upon  the  fact  that  the  agent  was  acting 
for  the  company,  he  could  be  held  responsible  for  the  mistakes 
of  such  agent,  would  be  to  impose  burdens  upon  the  insured  which 
he  never  anticipated.  Hence  we  think  that  if  the  agent  was  the 
agent  of  the  company  in  the  matter  of  making  out  and  receiving 
the  application,  he  cannot  be  converted  into  the  agent  of  the  insured 
by  merely  calling  him  such  in  the  policy  subsequently  issued. 
Neither  can  any  mere  form  of  w^ords  wipe  out  the  fact  that  the 
insured  truthfully  informed  the  insurer,  through  its  agent,  of  all 
matters  pertaining  to  the  application  at  the  time  it  was  made. 
"We  are  aware  that  in  so  holding  we  are  placing  ourselves  in  conflict 
with  the  views  of  some  eminent  courts.  But  the  conclusion  we 
have  reached  is  not  without  authority  to  sustain  it.  and  is.  we 
believe,  sound  in  principle  and  in  accordance  with  public  policy."  " 

13  United    Stafef^.— American    Life  Co.  v.  Allen,  80  Ala.  571,  576,  1  So. 

Ins.  Co.  V.  Mahone,  21  AVall.   (88  U.  202.     See  also  Piedmont  &  Arlington 

S.)    152,   22   L.   ed.   593;   Bassell   v.  Life  Ins.  Co.  v.  Young,  58  Ala.  47(i, 

American    Fire   Ins.    Co.    2    Hughes  20  Am.  Rep.  770. 
(U.    S.    C.    C.)    531,   Fed.    Cas.   No.        niluois.—Vnion  Ins.  Co.  v.  Chipp, 

1094;  note  82  Am.  Deo.  723.  !»3   III.    Ofi;    Commercial    Ins.    Co.   v. 

Alabama. — Commercial    Fire    Ins.  Ives,  5(J  111.  402. 
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It  is  also  held  in  New  York  that  the  company  cannot  make  its 
agent  in  fact  the  agent  of  the  applicant,  by  a  stipulation  to  that 
effect  in  the  policy.^*  So,  also,  in  Indiana  it  is  decided  that  a 
condition  that  the  agent  is  the  agent  of  assured  is  void,  as  applied 
to  a  local  agent  upon  whose  countersignature  the  policy  depends.^^ 
And  in  Washington  the  fact  that  the  policy  recites  that  the  solicit- 
ing agent  shall  be  assured's  agent  does  not  make  him  such  where 
he  is  in  fact  assurer's  agent.^^  So  the  fact  that  the  company  in- 
structs its  agent  to  regard  himself  as  the  applicant's  agent  does  not 
alter  the  rule,  such  instructions  being  unknown  to  the  applicant. ^'^ 
So  the  company  is  bound,  notwithstanding  such  provision,  where 
the  agent  receives  a  policy,  through  an  insurance  broker  and  deliv- 
ers it  to  the  assured,  although  the  assured's  interest  was  not  stated 
therein  as  required.^^  And  where  a  local  agent,  acting  for  several 
companies,  is  directed  to  and  does  obtain  policies  for  the  assured 
in  the  companies  which  he  represents,  he  is  agent  of  the  insurer, 
and  not  of  the  insured.^^  So  where  the  policy  contains  a  warranty 
that  a  diagram  of  the  premises  is  correct,  and  it  is  not,  the  solicitor 
who  obtained  the  same  is  the  company's  agent.^o     So  an  agent 

Jowa. — McArthur    v.    Home    Life   pot  an  agent  of  insured :  Commercial 
Ins.  Co.  73  Iowa,  336,  5  Am.  St.  Rep.    Ins.  Co.  v.  State  ex  rel.  113  Ind.  331, 
G84,  35  N.  W.  430  and  note;  Boetelier   336,  15  N.  E.  518. 
V.  Hawkeye  Ins.  Co.  47  Iowa,  253.  ^^  Bernard     v.     United    Life    Ins. 

A'anW.— Continental  Ins.  Co.  v.  Assoc.  (N.  Y.  1895)  33  N.  Y.  Supp. 
Pearce,  39  Kan.  396,  7  Am.  St.  Rep.  22,  66  N.  Y.  St.  Rep.  521,  12  Misc. 
557,  18  Pac.  291    (annotated  case)  ;    Rep.   10. 

Sullivan  v.  Phwnix  Ins.  Co.  34  Kan.  ^^  North  British  &  Mercantile  Ins. 
170,  8  Pac.  112.  Co.  v.  Crutchfield,  108  Ind.  518,  528, 

M/ssis,s(>p?".— Planters'  Ins.  Co.  v.    9  N.  E.  458. 
Mvers,  55   Miss.   479,   30   Am.   Rep.        ^^  Hart  v.  Niagara  Fire  Ins.  Co.  9 
521.  Wash.   620,   27   L.R.A.   86,   38   Pac. 

-New     York. — Grau     v.     American    213. 

Central  Ins.  Co.  109  N.  Y.  278;  "  Bebee  v.  Hartford  Mutual  Fire 
White  V.  Germania  Fire  Ins.  Co.  76  Ins.  Co.  25  Conn.  51,  65  Am.  Dec. 
N.  Y.  415,  32  Am.  Rep.  330 ;  Sprague   553. 

V.  Holland  Purchase  Ins.  Co.  69  N.  ^^  partridge  v.  Commercial  Fire 
Y.  128;  Rowlev  v.  Empire  Ins.  Co.  Ins.  Co.  17  Hun  (N.  Y.)  95.  See 
36  N.  Y.  550,  551,  4  Abb.  Dec.  131;  also  McGraw  v.  Germania  Fire  Ins. 
Partridge  v.  Commercial  Fire  Ins.  Co.  54  Mich.  145,  146,  19  N.  W.  927. 
Co.  17  Hun  (N.  Y.)  95;  Gates  v.  Examine  Fame  Ins.  Co.  v.  Mann,  4 
Penn  Fire  Ins.  Co.  10  Hun  (N.  Y.)  111.  App.  485;  Kings  County  Fire 
489.  Ins.  Co.  v.  Swigert,  11  111.  App.  590 ; 

Pennfii/lvania. — Susquehanna     Mu»  Pottsville    Mutual    Fire    Ins.    Co.    v. 
tual  Fire  Ins.  Co.  v.  Cusick,  109  Pa.    Minnequa  Springs  Improvement  Co. 
St.  157;  Columbia  Ins.  Co.  v.  Cooper,    100  Pa.  St.  137. 
50  Pa.  St.  331.  ^^  Commercial  Union  Assur.  Co.  v. 

Terns.— Niagara   Ins.    Co.   v.   Lee,    State,  113  Ind.  331,  15  N.  E.  518. 
73  Tex.  641.  ^o  Spratt  v.  New  Orleans  Ins.  Co. 

An  agent  of  a  foreign  company  is  53  Ark.  215,  13  S.  W.  799. 
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authorized  to  procure  applications  and  forward  them  to  tlie  com- 
pany for  acceptance  or  rejection  is  the  company's  agent. ^  So  a 
subagent  employed  by  a  local  agent,  in  pursuance  of  a  custom 
known  to  and  approved  by  the  company,  to  solicit  and  forward 
applications  is  the  company's  agcnt.^  In  another  case  the  policy 
provided,  in  addition  to  such  clause,  that  the  application  must  be 
made  out  by  the  company's  authorized  agent,  and  it  was  held  that 
the  agent  represented  the  company,  and  not  the  insured,^  and  the 
same  is  true  where  the  validity  of  the  policy  is  made  to  depend 
on  the  countersignature  of  the  agent,*  and  the  same  rule  obtains 
where  such  provision  in  the  policy,  as  to  agency,  is  ol)scure  or 
ambiguous.*  So  an  agent  who  takes  an  application  for  a  life 
insurance  is  the  company's  agent,  notwithstanding  such  condition, 
where  the  paper  signed  by  him  purports  to  be  that  of  an  agent  of 
the  company,  and  there  is  no  proof  that  he  had  an  agency  for  the 
applicant;^  nor  is  the  company's  agent  made  the  agent  of  the 
insured  by  the  fact  that  one  of  the  trustees  of  the  insured  build- 
ing agreed  with  the  agent  that  the  latter  should  place  the  insur- 
ance.' 

Again  the  agent  of  an  insurance  company  who  is  authorized  to 
procure  applications  for  insurance,  and  to  forward  them  to  the 
company  for  acceptance,  must  be  deemed  the  agent  of  the  com[)any 
in  all  he  does  in  preparing  the  application  or  in  any  misrepresenta- 
tion he  may  make  as  to  the  character  or  effect  of  the  statement 
therein  contained;  and  when,  either  by  his  instruction  or  direct 
act,  such  agent  makes  out  an  application  incorrectly,  notwith- 
standing all  the  facts  are  correctly  stated  to  him  by  the  api^li- 
cant,  the  error  is  chargeable  to  the  company.  And  this  rule  is 
not  affected  or  changed  by  a  stipulation  inserted  in  the  [)olicy,  sub- 
sequently issued,  that  the  acts  of  such  agent  in  making  out  the 
application  shall  be  deemed  the  acts  of  the  insured,  unless  written  in 
the  application  or  expressed  in  the  policy.  Such  stipulation  does  not 
convert  the  acts  done  for  the  insured  into  the  acts  of  the  insured. 
Where,'  therefore,  a  husband,  in  making  application  for  insurance 
on  his  wife's  property,  informs  the  company's  agent,  authorize^ 

1  State  Ins.  Co.  v.  Jordan,  29  Neb.  *  North  British  &  Mercantile  Ins. 
514,  45  N.  W.  702 ;  Dietz  v.  Pnni-  Co.  v.  Crutchlicld,  108  Ind.  518,  7 
dence  &  Washington  Ins.  Co.  31  W.    West    i^ep.  85.  !)  X.  E.  458. 

Va.  851,  13  Am.  St.  Rep.  909,  8  S.  *  Sullivan   v.    Phcrnix   Ins.   Co.   34 

E.  616;  Woodl)ury  Savings  Bank  v.  Kan.    170,   8   Pac.    112. 

Charter  Oak  Tns.  Co.  31  Conn.  517.  ^  Rawls  v.  Anioriian  Life  Ins.  Co. 

2  Woodl)nry  Savings  Bk.  v.  Chart-  27  N.  Y.  294,  84  Am.  Dec.  280. 

er  Oak  Ins.  Co.  31  Conn.  517.  '  Connnercial  Ins.  Co.  v.  Stale,  113 

3  Sprague  v.  Holland  Purchase  Ind.  SM,  15  N.  E.  518,  13  West  Rep. 
Ins.  Co.  (59  N.  Y.  V2H.  47.  See  §  527  herein. 
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to  procure  such  application  that  the  property  belongs  to  his  wife, 
but  the  agent,  contrary  to  his  instructions,  and  without  his  knowl- 
edge, makes  out  the  policy  in  his  name  instead  of  that  of  his  wife, 
the  policy  will  be  binding  upon  the  company  and  the  husband 
may  sue  upon  it  in  his  own  name  for  the  use  of  his  wife,  and  in 
such  action,  parol  evidence  is  competent  to  prove  that  the  appli- 
cation was  filled  up  by  such  agent  and  that  the  facts  were  fully 
and  correctly  stated  to  him,  but  that  he,  without  the  knowledge 
of  the  insured  misstated  them  in  the  application.^  So  an  insurance 
company  is  estopped  to  deny  that  one  sent  out  by  it  to  solicit 
business  for  it  is  not  its  agent,  although  the  policy  provides  that 
no  person,  ''unless  authorized  in  writing,"  shall  be  deemed  its 
agent.^  So  an  insurance  company,  Avhose  agent  indorses  upon  a 
policy  isvsued  by  him  that  a  mortgage  is  in  the  process  of  foreclosure 
for  the  puipose  of  perfecting  the  title  and  delivers  such  policy  to 
other  insurance  agents  with  a  statement  that  it  is  contrary  to  his 
orders  to  write  policies  on  mortgaged  property,  but  that  he  will 
submit  it  to  his  company,  is  liable  on  the  policy  for  a  loss  occur- 
ring two  days  later  if  the  policy  is  delivered  to  the  insured  by 
such  agent,  and  the  premium  obtained  from  him  without  notice 
of  the  nature  of  the  transaction  or  of  any  limitation  on  the  power 
of  the  agent  issuing  the  policy,  although  it  contains  a  provision 
that  in  matters  relating  to  the  procuring  of  insurance  no  person, 
unless  duly  authorized  in  writing,  shall  be  deemed  the  agent  of 
the  company.^"  A  condition  in  a  policy  that  "if  any  broker  or 
other  person  than  the  assured  shall  have  procured  this  insurance 
to  be  taken  by  the  company,  such  broker  or  other  person  shall  be 
considered  the  agent  of  the  assured,  and  not  of  this  company," 
has  reference  to  parties  operating  on  their  own  account,  or  on 
behalf  of  the  assured,  and  not  to  agents  representing  the  company 
in  procuring  insurance. ^^ 

It  is  held  in  the  Federal  supreme  court  that  a  clause  that  "any 
person,  other  than  the  assured,  who  may  have  procured  the  insiir- 
ance  to  be  taken  by  this  company,  shall  be  deemed  to  be  the  agent 
of  the  assured  named  in  this  policy,"  makes  him  such  agent  only 
as  to  matters  immediately  connected  Avith  the  procurement  of  the 
policy;  it  does  not  authorize  service  upon  him  of  a  notice  of  can- 
celation of  the  policy.^^ 

8  Deitz   V.    Providence-Washington    tional  Ins.  Co.  101  Mich.  49,  45  Am. 
Ins.  Co.  31  W.  Va-.  851,  13  Am.  St.    St.  Rep.  389,  59  N.  W.  439. 

Rep.  909,  8  S.  E.  616.  "  Kister  v.  Lebanon  Mut.  Co.  128 

9  Hart  V.  Niagara  Fire  Ins.  Co.  9    Pa.  St.  553,  15  Am.  St.  ,Rep.  696,  5 
Wash.  620,  27  L.R.A.  86,  38  Pae.  213.    L.R.A.  646,  18  Atl.  447. 

1°  Miller  v.   Scottish  Union  &  Na-        ^^  Grace  v.  American  Central  Ins. 
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There  is  another  class  of  cases  wherein  the  stipulation  in  the 
policy,  althouoh  different,  is  intended  t€  accomplish  the  same 
result  as  the  clause  set  forth  at  the  beginning  of  this  section.  Tl}is 
provision  is,  in  substance,  that  the  company  shall  not  be  bound 
by  statements  made  by  or  to  any  agent  or  other  person  procuring 
the  insurance,  unless  such  statements  are  in  writing  in  the  appli- 
cation when  the  same  is  received  by  the  company  at  its  home  oilice. 
This  clause  has  been  held  to  be  inoperative  to  effect  the  purpose 
intended  })y  the  company.^^ 

§  508a.  Same  subject:  standard  policy. — Under  a  North  Caro- 
lina decision  the  policy  declared  on  was  what  is  known  as  the 
"standard  policy,"  and  contained  the  provision  approved  by  the 
statute  that  "in  the  matter  relating  to  this  insurance  no  person^ 


Co.  109  U.  S.  278,  27  L.  ed.  932,  3 
Sup.  Ct.  207. 

Cited  in  :  United  States.— V\\\\\e  v. 
German  Alliance  Ins.  Co.  93  Fed. 
161,  163 ;  Wight  V.  Roval  Ins.  Co.  53 
Fed.  340,  341. 

Alabama. — Niagara  Fire  &  Ham- 
burg-Bremen Ins.  Cos.  V.  Raden,  87 
Ala.  311,  314,  13  Am.  St.  Rep.  36,  5 
So.  876. 

California. — Quong  Tue  Sing  v. 
Anglo-Nevada  Assur.  Corp.  86  Cal. 
566,  571,  10  L.R.A.  146,  25  Pac.  581; 
Farnura  v.  Phoenix  Ins.  Co.  83  CaJ. 
246,  256,  10  L.R.A.  146,  25  Pac.  58. 

Colorado.  —  British-American  As- 
sur. Co.  V.  Cooper,  6  Colo.  App.  25, 
31. 

District  of  Columbia.  —  Wilson  v. 
Hartford  Fire  Ins.  Co.  17  App.  D.  C. 
14,  23. 

Indiana. — Commercial  Union  As- 
sur. Co.  V.  State,  113  Ind.  331,  337, 
15  N.  E.  518;  Indiana  Ins.  Co.  v. 
Hartwell,  100  Ind.  566,  568. 

il/rtr)/Z«??(-7.— American  Fire  Ins.  Co. 
V.  Brooks,  83  Md.  32,  34,  34  Atl.  373. 

Michigan.  —  Snedicor  v.  Citizens' 
Ins.  Co.  106  Mich.  83,  86,-  64  N.  W. 
35. 

Minnesota.  —  Broadwater  v.  Lion 
Fire  Ins.  Co.  34  Minn.  465,  466,  26 
N.  W.  455. 

Missouri. — Edwards  v.  Home  Ins. 
Co.  100  Mo.  App.  695,  709,  73  S.  W. 
881 ;  Gardner  v.  Standard  Ins.  Co.  58 
Mo.  App.  611,  623. 
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New  Jersey. — Snyder  v.  Commer- 
cial Uni(m  Assur.  Co.  67  N.  J.  L.  7, 
11,  52  Atl.  384. 

New  York. — Hermann  v.  Niagara 
Fire  Ins.  Co.  100  N.  Y.  411,  416.  53 
Am.  Rep.  197,  3  N.  E.  341 ;  Harrison 
v.  Burlingame,  48  Hun  (N.  Y.)  212, 
217. 

Ohi-o. — Johnson  v.  North  British  & 
Mercantile  Ins.  Co.  66  Ohio  St.  6.  16, 
63  N.  E.  610. 

Pennsylvania. — Sun  Fire  Office  v. 
Ermentrout,  2  Pa.  Dist.  R.  80. 

Tennessee. — Martin  v.  Palatine  Ins. 
Co.  106  Tenn.  523,  528,  61  S.  W. 
1024. 

Texas. — East  Texas  Fire  Ins.  Co. 
V.  Blum,  76  Tex.  653,  661,  13  S.  W. 
572. 

Virginia^ — Mutual  Assur.  Soc.  v. 
Scottish  Union  &  National  Ins.  Co.  84 
Va.  116,  125,  10  Am.  St.  Rep.  819, 
4  S.  E.  178. 

Wisconsin. — John  R.  Davis  Lum- 
ber Co.  V.  Hartford  Fire  Ins.  Co.  95 
Wis.  226,  234,  37  L.R.A.  135,  70  N. 
W.  84. 

Distinguished  in  Roval  Ins.  Co.  v. 
Wight,  55  Fed.  455,  5  C.  C.  A.  200,  3 
U.  S.  App.  582. 

On  when  agent  is  agent  of  assured 
as  to  notice  of  cancelation,  see  note  in 
20  L.R.A.  283. 

^^  Continental  Life  Ins.  Co.  v. 
Chamberlain,  L32  U.  S.  304.  .33  L. 
ed.  34L  10  Sup.  Ct.  Rep.  87;  Ly- 
coming Wire  Ins.  Co.  v.  Langlev,  62 
')1 
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unless  duly  authorized  in  writing,  shall  be  deemed  the  agent  of 
this  company."  It  was  held  that  it  was  not  the  purpose  of  the 
statute  to  say  that  no  recovery  could  be  had  on  a  policy  of  insur- 
ance containing  stipulations  not  provided  for  in  the  statute,  or 
that  the  stipulation  under  consideration  imposes  on  the  insured 
the  duty  of  showing  that  the  agent  who  issued  the  policy  had 
written  authority  to  do  so.  It  was  also  decided  that  the  stipulation 
was  contractual  and  the  language  used  would  reasonably  lead  to 
the  conclusion  that  it  related  to  matters  connected  with  the  insur- 
ance after  the  policy  had  become  a  valid  contract  and  does  not 
relate  to  the  acts  of  the  agent  in  issuing  the  policy.  It  was  also 
determined  that  the  competency  of  declarations  of  an  agent  of  a 
corporation  rests  upon  the  same  principle  as  the  declarations  of 
an  agent  of  an  individual.  If  they  are  narrative  of  a  past  occur- 
rence, they  are  incompetent;  but,  if  made  within  the  scope  of  the 
agency  and  while  engaged  in  the  very  business  about  which  the 
declaration  is  made  they  are  competent.^*  So  it  is  determined  in 
New  York  that  a  policy  provision  that  no  person  should  be  deemed: 
the  company's  agent  unless  duly  authorized  in  writing  does  not 
apply  to  transactions  subsequent  to  the  making  of  the  insurance 
contract  but  is  limited  thereto.^^ 

§  $08b.  Same  subject:  medical  examiner. — If  a  life  insurance 
company  requires  its  medical  examiner  to  put  the  questions  and 
fill  out  the  answers  in  an  application  in  his  own  handwriting,  he 
becomes  the  agent  of  the  company  in  this  respect,  and  if  he 
receives  correct  answers  and  takes  the  signature  of  the  applicant 
before  such  answers  are  recorded,  this  must  be  regarded  as  the 
action  of  the  insurer,  and  not  wdthin  the  rule  that  the  writer  of 
the  application  is  the  agent  of  the  insured.^^  So  a  stipulation 
and  warranty  that  no  statement  or  information  not  contained  in 
this  application  and  in  the  statements  made  to  tlie  medical  examin- 
er shall  be  l)inding  upon  the  company  or  shall  modify  or  alter 
the  declaration  and  warranties  made  therein,  and  also  making  the 
persons  writing  the  statements  the  agents  of  assured  and  not  of  the 
company,  does  not  make  the  medical  examiner  the  agent  of  as- 
sured in  making  the  examination  of  insured  recording  his  answers 

Md.   196;    Tuhbs  v.    Dwelling-House  v.   Robbins' &  Meyers   Co.  96  N.  Y. 

Ins.  Co.  84  Mich.  646,  48  N.  W.  296.  Supp.  378. 

But  see  §  527  herein.  ^^  Leonard  v.  State  Mut.  Life  As- 

"Gazzam  v.  German  Union    Fire  sur.  Co.  24  R.  I.  7,  96  Am.  St.  Rep. 

Ins.  Co.  155  N.  Car.  330,  Ann.  Cas.  698,  51  Atl.   1049. 
1912C,  362,  71  S.  E.  434,  40  Ins.  L.        On   medical  examiner  as  agent  of 

J.  1586.  insurer  or  of  insured,  see  note  in  41 

"Globe  &  Rutgers  Fire  Ins.   Co.  L.R.A.(N.S.)  506. 
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and  reporting  them  to  the  insurer,  and  so  far  as  said  stijmlation 
attempted  to  make  him  insured's  agent  it  was  against  public  p(»licy, 
for  the  insurer  could  not  stipulate  for  immunity  from  its  own  or 
its  agent's  negligence,  as  the  latter's  negligence  was  the  insurer's 
negligence.  It  was  further  held  that  the  knowledge  of  the  medical 
examiner  acquired  while  acting  as  such,  his  interpretation  of  the 
answers  given,  and  his  errors  in  recording  them  were  those  of  the 
insurer  itself  which  was  estopped  from  taking  advantage  from  what 
it  thus  knew  and  had  done."  So  in  Illinois,  notwithstanding  an  ex- 
press stipulation,  in  an  application  for  insurance,  that  the  applicant 
makes  the  regular  examining  })hysician  of  the  company  his  agent, 
such  examiner,  in  making  a  medical  examination  of  the  applicant, 
on  behalf  of  the  insurance  company,  is  the  latter's  agent,  and  the 
company  is  bound  by  his  report  to  it,  where  no  fraud  or  intent  to 
deceive  on  the  part  of  the  applicant  is  shown. ^^  Again,  if  a  medical 
examiner  is  selected  and  paid  by  the  insurer,  who  insists  upon  mak- 
ing the  selection  for  itself,  and  the  assured  has  nothing  to  do  with 
such  medical  examiner  except  to  submit  to  his  examination  and 
answer  his  questions,  a  stipulation  in  the  application  for  insurance 
that  the  examiner  shall  be  deemed  the  agent  of  the  applicant  is 
in  contradiction  to  known  facts,  and  cannot  estop  a  beneficiary  from 
proving  that  such  examiner  Avas  the  agent  of  the  insurer  only, 
and  as  such  wrote  the  answers  in  the  application,  and,  in  so  doing, 
did  not  correctly  state  the  answers  in  fact  made  by  the  applicant.'' 

If  one  acts  as  a  medical  examiner  for  an  insurance  company, 
where  an  application  is  made  for  insurance,  the  question  as  to 
whose  agent  he  is  is  one  of  fact,  to  be  determined  from  all  the 
evidence  bearing  on  that  subject,  notwithstanding  any  statement 
in  the  application  that  he  is  the  agent  of  the  insured. 2° 

§  509.  Same  subject:  mutual  companies  and  benefit  societies. — 
The  rule  that  the  company  cannot,  by  a  provision  in  the  policy, 
convert  its  agent  into  the  agent  of  the  assured,  in  the  absence  of 
knowledge  by  the  latter  of  such  stipulation,  is  applicable  to  mutual 
companies,  and  such  agent  is  not  an  agent  of  the  assured  because 
a  by-law  or  the  policy  so  provides.  He  is  nevertheless  the  com- 
pany's agent,  and  his  acts  in  the  matter  of  the  application  within 

"  Sternaman  v.  Metropolitan  Life  '^  Sternaman  v.  Metropolitan  Life 

Ins.  Co.  170  N.  Y.  13,  62  N.  E.  763,  Ins.   Co.   170  N.  Y.   15,  88   Am.   St. 

57  L.R.A.  318,  31  Ins.  L.  J.  276.   See  Rep.  625,  57   L.R.A.   318,  62  N.  E. 

also  Mallen  v.  National  Life  Assoc.  763. 

168  Mo.  App.  503,  153  S.  W.  1065.  42  20  j^..^.,!   Xeifrlibors  of  America  v. 

Ins.  L.  J.  618.  Roman,  177  III.  27,  69  Am.  St.  Rep. 

18  Royal   Neighbors  of  America  v.  201,  52  N.  E.  264. 
Boman,"  177  111.  27,  69  Am.  St.  Rep. 
201,  52  N.  E.  264. 
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the  apparent  scope  of  his  authority  binds  the  company ;  ^  that  is, 
this  rule  sliould  be  equally  applicable  to  mutual  benefit  societies 
whenever  the  facts  are  similar.^  The  rule  laid  down  in  a  Minne- 
sota case  ^  is,  that  agents  of  an  insurance  company  authorized  to 
procure  applications  for  insurance  and  to  forward  them  to  the 
company  for  acceptance  must  be  deemed  the  age-nts  of  the  insurers 
in  all  that  they  do  in  preparing  the  application,  or  in  any  repre- 
sentations they  may  make  as  to  the  character  or  effect  of  the 
statements  therein  contained,  and  applies  in  the  case  of  a  mutual 
benefit  association  organized  for  the  purpose  of  indemnifying  its 
members  on  account  of  accidents  occurring  to  them,  the  neceSvSary 
money  being  raised  solely  by  assessments  upon  said  members.* 
But  in  a  New  York  case  the  company  was  a  co-operative  one.  The 
act  under  which  it  was  organized  provided  that  every  person 
insured  in  such  companies  should  sign  a  written  application  for 
such  insurance,  as  required  by  the  articles  of  association  and  by- 
laws of  the  company,  and  thereby  become  a  member  thereof.  The 
application  signed  by  the  assured  required  that  it  be  received  at 
its  office  in  a  certain  city,  and  that  it  be  signed  by  some  director 
or  agent  thereof,  otherwise  the  company  would  not  be  bound.  The 
agent  effecting  the  insurance  informed  assured  that  upon  his  sign- 
ing the  application  and  paying  the  fee  the  insurance  would  be  in 
force  from  that  time.  No  policy  was  delivered  and  it  was  held 
that  there  could  be  no  recovery.^ 

^  Kausal    v.    Minnesota    Farmers'  cident  Assoc.  57  Minn.  472,  59  N.  W. 

Mutual  Fire  Ins.  Assoc.  31  Minn.  17,  943. 

47    Am.    Rep.    776,    16   N.    W.   430;  sullen   v.    St.   Lawrence   Farmers' 

Clark  V.  Union  Fire  Ins.  Co.  40  N.  Ins.  Co.  88  Hun   (N.  Y.)  461,  34  N. 

H.  333,   77   Am.   Dec.   721;   Masters  Y.     Supp.    872.       The     court    said: 

V.     IMadison     County     Mutual     Ins.  ''There  is  no  proof  that  Crandall  had 

Co.    11    Barb.    (N.   Y.)    624;   Kister  any  authority  to  make  any  other  or 

V.    Lebanon    Mutual    Ins.     Co.    128  different  agreement  than  that  provid- 

Pa.  St.  553,  15  Am.  St.  Rep.  696,  5  ed   for  in   the   by-laws   and  require- 

L.R.A.  646,  18  Atl.  447;  Nassauer  v.  ments  of  the  company.    Indeed,  there 

Susquehanna   Mutual    Fire   Ins.    Co.  is  no  proof  that  he  had  any  authority 

109  Pa.  St.  507,  509;  Eilenberger  v.  to  make  any  agreement  whatever  for 

Protective  Mutual   Fire  Ins.   Co.   89  insurance,  or  to  do  anything  beyond 

Pa.    St.    464.      See    Supreme    Lodge  soliciting  and  receiving  applications 

United  Benevolent  Assoc,  v.  Lawson,  for  insurance.     He  did  not  appear  to 

—  Tex.  Civ.  App.  — ,  133  S.  W.  907,  be  clotlied  with  authority  to  contract 

40  Ins.  L.  J.  437.  for  the  company.     He  was  not  pro- 

2  This  last  is  also  Mr.  Bacon's  con-  vided  with  policies,  and  did  not  de- 

dusion :    Bacon   on   Benefit   Societies  liver  any.     The   plaintiff  must   have 

and  Life  Insurance,  sec.  158.  understood  that  the  policies  were  only 

2  Kausal    v.    Minnesota    Farmers'  issued  by  the  company  from  its  office 

Mutual  Fire  Ins.  Assoc.  31  Minn.  17,  at    Ogdensburg,    and    that    an    insur- 

16  N.  W.  430,  47  Am.  Rep.  776.  ance  was  not  effected  until  his  appli- 

*  Whitney  V.  National  Masonic  Ac-  cation  reached  there  and  was   acted 
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§  510.  Authority  of  subordinate  officers  of  benefit  association  or 
railroad  relief  department  to  waive  requirements  as  to  application. 
— Although  111)  ioriiial  apphfulioii  has  been  made,  and  no  pliy.sical 
examination  had  as  required  under  tlie  by-laws  of  a  benefit  asso- 
ciation or  relief  department  of  a  railroad  company,  organized 
for  the  benefit  and  protection  of  railroad  employees  in  case  of  sick- 
ness or  death,  nevertheless  the  company  may  be  estopped  to  deny 
the  membership  where  the  department  is  under  the  general  man- 
agement of  a  superintendent,  and  the  member  has  become  such 
by  the  acts  of  the  department,  even  though  in  a  manner  ditterent 
from  that  prescribed  by  the  by-laws,  and  where  all  the  steps  toward 
that  end  are  made  with  the  knowledge  of  the  superintendent.  In 
such  case  there  is  no  question  of  the  right  of  suljordinate  employees 
to  waive  requirements,  as  their  acts,  under  the  circumstances,  are 
those  of  the  department.^  But  it  is  held  that  officers  of  subordi- 
nate lodges  of  benevolent  societies  have  no  authority  by  reason 
merely  of  such  ofiice  to  waive  any  of  the  provisions  of  the  rules 
and  regulations  of  the  order  which  enter  into  and  fomi  part  of 
the  contract  of  membership.' 

§  511.  Agents  of  insured:  knowledge  of  insured. — If  the  in- 
sured, however,  has  notice  or  knowledge  before  the  negotiations 
are  completed  that  stipulations  of  the  character  of  those  under 
consideration  are  to  be  inserted  therein,  or  if  they,  or  either  of 
them,  are  contained  in  the  application,  it  is  held  that  the  insured 
is  bound  to  see  that  his  statements  and  representations  are  true.* 

§  512.  Statutes:  soliciting  agent  is  company's  agent. — In  a  ma- 
jority of  the  states  the  legislature  has  intervened,  by  enacting  stat- 
utes which  make  any  person  other  than  the  applicant  who  solicits, 
procures,  or  transmits  applications  the  agent  of  the  company  or 

upon.    The  mere  declaration  of  Cran-  lodge  of  forfeiture  for  nonpayment 

dall  that  the  insurance  began  at  once  of  assessments,  see  notes  in  4  L.R.A. 

was    ineffectual    to    bind    the    com-  (N.S.)    421;    38    L.R.A.(N.S.)    571; 

panv:  "  Id.  4()2,  per  Fursnuin,  J.  and  L.R.A.191.')E,  152. 

^  Burlington  Voluntary  Relief  De-  On  waiver  of  subordinate  lodge  of 

partment    of    Chicago    v.    White,    41  right   of  benefit  association  to  insist 

Neb.  547,  43  Am.  St.  Rep.   701,  59  upon  forfeiture  of  benefit  because  of 

N.  W.  747.  violation  of  laws  of  association,  see 

'Roval  Highlanders  v.  Scoviil,  00  note  in  10  L.R.A.(N.S.)  136. 

Neb.  213,  4  L.R.A.(N.S.)  421,  92  N.  »  Atlantic    Ins.    Co.   v.    Carlin.   58 

W.   206.     Ejcamhie   Supreme   Lodge  Md.   336.     See   §§   508,   514,   herein. 

United  Benevolent  Assoc,  v.  Lawson,  South  Bend  Toy  Mfg.  Co.  v.  Dakota 

—  Tex.  Civ.  App.  — ,  133  S.  W.  907,  Fire  &  Marine  Ins.  Co.  2  S.  Dak.  1<  ; 

40  Ins.  L.  J.  437.    See  §  474a  herein.  48  N.  W.  310;  Planters'  Ins.  Co.  v. 

On  waiver  of  irregularities  attend-  Myers,   55   Miss.   479.   500,   30    Am. 

ing  admission  to  membership  in  order  Rep.  521.     K.mmine  Bartliolomejv  v. 

as^atfecting  action  on  benefit  certifi-  Merciiants'  Ins.  Co.  25  Iowa,  oOt,  96 

cate.  see  note  in  49  L.R.A. (N.S.)  902.  Am.  Dec.  65. 
On  waiver  by  otTicer  of  subordinate 
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association.^    Ostrander  criticises  these  laws  as  "the  cause  of  much 
injustice"  if  "the  courts  were  not  wiser  than  the  legislature,"  ^° 

but  such  statutes  ai'e,  however,  constitutional.^^     And  it  is  also 

^  Arizona.— Rev.    Stat.    1901,    see.  North  Carolina.— Fnh.  L.  1907,  p. 

814.  1361. 

Colorado.— Laws   1907,  p.   446,   c.  North  Dakota.— haws  1891,  p.  203, 

193,  sec.  9.  sec.  28. 

Connecticut.— Gen.  Stat.  1902,  sec.  Ohio.— haws   1908,   p.   175;   Bates 

3575:    Gen.    Stat.    1888,    sees.    2898,  Anno.    Stat.    1906,    sec.    3644;    Rev 

2923.  Stat.  1890  (Smith  &  B.)  sec.  3644. 

Delaware.— Laws  1907,   c.   108,  p.  Oklahoma.— Rev.    Stat.    1903,    sec 

192.  3227;  Stat.  1890,  p.  637,  sec.  23. 

Florida.— Gen.     Stat.     1906,     sees.  Bhode  Island.— Gen.  Laws  1896,  p 

2765,  2777.  574,  see.  10 ;  Pub.  Laws,  Jan.  1884,  p 

Georgia.— Code    1895,    sec.    2054;  55,  sec.  7;  Pub.  Laws,  Jan.  1885,  p 

Laws  1887,  p.  121,  sec.  9.  63,  sec.  1. 

Illinois.— Rev.  Stat.  1908,  p.  1243,  South  Carolina.  —  Civ.  Code  sec 

sec.  203.  1810,  Code  of  Laws  1902,  vol.  1,  p 

I ndiuna.— Burns   Ann.    Stat.    Rev.  692;  Stat.  1883,  p.  460,  sec.  6. 

1908,  sec.  4714.  Tennessee.— Acts   1907,  c.   442,   p 

Iowa. — Ann.  Code  1897,  sees.  1749,  1497.       See    Shannon's    Code    Ann 

1750,  1815;   Suppl.  1907,  sees.  1749,  1896,  p.  772,  sec.  3332. 

1750,  1815;    (McLain's)    Code,  1888,  Tej-os.— Savles   Civ.  Stat.  1897,  & 

see.   1732;   18   G.   A.  c.   211,  sec.   1;  Suppl.  1903,  art.  3093. 

Maine.— Rev.  Stat.  1903,  e.  49,  sees.  Vermont.— Fuh.    Stat.    1906,    sec. 

29,  93;  Rev.  Stat.  1883,  p.  445,  sec.  4775;  Rev.  Laws,  1880,  sec.  3620,  p. 

19.  697. 

Massachusetts. — Acts  &  Res.  1907,  Fir^mm.— Code    1904,    sec.    1286a 

e.  576,  sec.  96,  p.  910;  acts  1887,  e.  (5)  ;  Acts  1887,  p.  349,  c.  271,  sec.  5. 

214,  sec.  87.  Washington. — Ball's  Ann.  Codes  & 

Michigan.— Fuh.  acts  1907,  p.  245.  Stats.  Suppl.  1903,  sec.  2841,  p.  305. 

Minnesota. — Laws  1907,  c.  41,  sec.  West   Virginia. — Acts  1907,  c.  53, 

1;  Id.. p.  47;  Id.  p.  639,  sec.  1642.  sec.  1,  p.  238. 

Mississippi. — Code  1906,  sec.  2615 ;  .  Wisconsin. — Laws  1905,  c.  353,  p. 

Anno.  Code,  1892,  sec.  2327.  536 ;  Samb.  &  Sperry  5,  Annot.  Stat. 

Missouri.— Rev.     Stat.     1909,     sec.  1898,  sec.  1977,  p.  1489;  (Sanborn  & 

6938;  Rev.  Stat.  1899,  sec.  8000.  See  B.)  Annot.  Stat.  1889,  vol.  1,  p.  1186, 

Laws  1907,  p.  317;  Rev.  Stat.  1889,  sec.   1977.     Under  a  statute  making 

sec.  5915.  one   who    solicits   insurance   and   re- 

Montana.  —  Rev.  Code  1907,  see.  eeives  compensation  the  agent  of  com- 

5589.  pany,  service  of  process  may  be  made 

Nebraska. — Comp.  Stat.  1903,  sec.  on  him  a  year  and  a  half  after  policy 

1942;   Comp.   Stat.   1891,  c.  16,  sec.  issues,  even  though  the  policy  makes 

8,  such  agent  assured's  agent  only ;  Fred 

New    Hampshire. — Laws    1907,    e.  Miller  Brewing  Co.  v.  Council  Bluffs 

109,  p.  109 ;  Laws  1889,  e.  94,  sec.  2.  Ins.  Co.  95  Iowa,  31,  63  N.  W.  565. 

New  Jersey.— haws  1907,  p.  138.  ^°  Ostrander  on  Fire  Insurance,  sec. 

New  Mexico.— ^ee  Comp.  L.  1897,  34,  p.  102. 

sec.  2120.  ^^  Continental     Life     Ins.     Co.     v. 

New  York.— Ins.  Law  1909,  c.  33;  Chamberlain,   132  U.    S.   304,  33   L. 

28  Consol.  Laws;  L.  190(),  c.  326;  L.  ed.  341,  10  Sup.  Ct.  87. 
1905,  e.  568;  Ins.  L.  1892,  c.  690,  sec. 
59. 
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declared  that  they  control  ^tiinilations  in  the  policy  to  the  con- 
trary.^^  And  when  the  law  of  a  sttite  provides  that  a  person  wlio 
solicits  or  procures  applications  for  insurance  shall  be  held  to  be 
the  agent  of  the  insurance  company,  and  such  agent  fills  up  the 
application,  his  act  in  doing  so  is  the  act  of  the  company. ^^  Under 
the  Iowa  statute,  any  person  Avho  solicits  insurance,  or  procures 
applications  therefor,  is  the  soliciting  agent  of  an  insurance  com- 
pany or  association  issuing  a  policy  on  such  application,  or  on  a 
renewal  thereof,  anything  in  the  application  to  the  contrary,  not- 
withstanding; a  person  who  procures  an  application  for  insurance 
is  the  company's  agent,  and  the  company  cannot  make  him  assured's 
agent  by  any  stipulation  or  provision  in  the  ap|)lication,  nor  by 
any  indorsement  on  the  back  of  the  policy  issued  on  said  appli- 
cation." Again,  in  the  same  state  it  is  held  that  a  person  is  agent 
of  the  company  where  the  insured  applies  to  him  for  insurance, 
and  he  procures  it  from  the  recording  agents  of  a  company,  who 
are  authorized  to  accept  risks  and  issue  the  policy,  and  that  the 
company  is  responsible  for  mistakes  occurring  between  such  per- 
son and  such  agent."    It  is  also  held  in  that  state  that  the  person 

12  Continental  Life  Ins.  Co.  v.  68  Fed.  786 ;  Laclede  Fire-Brick  Man- 
Chamberlain,  132  U.  S.  304,  33  L.  ed.  ufacturing  Co.  v.  Hartford  Steam- 
341    10  Sup    Ct    87  Boiler  Inspection  &  Ins.  Co.  60  Fed. 

13  Continental  Life  Ins.  Co.  v.  359,  9  C.  C.  A.  8,  19  U.  S.  App.  510; 
Chamberlain,  132  U.  S.  304,  33  L.  Mutual  Benefit  Life  Ins.  Co.  v.  Rob- 
ed. 341,  10  Sup.  Ct.  87.  ison,  58  Fed.  730,  7  C.  C.  A.  469,  19 

Cited  in:  United  States.— ^icMaBi-  U.  S.  App.  266,  22  L.R.A.  331;  Mu- 

er  V.  New  York  Life  Ins.  Co.  183  U.  tual  Benefit  Life  Ins.  Co.  v.  Robison, 

S.  38,  46  L.  ed.  72,  22  Sup.  Ct.  10;  54    Fed.    596;    Sawyer   v.    Equitable 

CarroUton  Furniture  Manufacturing  Accident  Ins.  Co.  42  Fed.  34. 

Co  V.  American  Credit  Indemnity  Co.  California.  —  La   Marche  v.  New 

115  Fed.  80,  52  C.  C.   A.  674  \  Mc-  York  Life  Ins.  Co.  126  Cal.  502,  58 

Master  v.  New  York  Life  Ins.  Co.  99  Pae.  1053. 

Fed.  872,  40   C.   C.   A.   135;   United  il/fl/we.— Marston  v.  Kennebec  Mu- 

States  Life  Ins.  Co.  v.  Smith,  92  Fed.  tual  Life  Ins.  Co.  89  Me.  276,  56  Am. 

508,  34  C.  C.  A.  511;  Fidelity  Mutual  St.  Rep.  412.  36  Atl.  3S9. 

Life  Assoc,  v.  Miller,  92  Fed.  71,  34  North  Carolina.— Gvahh?,  v.  Farm- 

C   C.  A.  219,  63  U.  S.  App.  717 ;  Mc-  ers'  Mutual  Fire  Ins.  Assoc.  125  N. 

Master  v.  New  York  Life  Ins.  Co.  90  C.  397,  34  S.  E.  503;  Kcndrick  v.  Mu- 

Fed   53;  Glover  v.  National  Fire  Ins.  tual  Benefit  Life  Ins.  Co.  124  N.  C. 

Co.  85  Fed.  131,  30  C.  C.  A.  101,  42  321,  70  Am.   St.  Rep.  592,  30  S.  E. 

U.   S.   App.   728;   Maier  v.   Fidelity  728. 

Mutual    Life    Assoc.    78    Fed.    572,  "  Continental  Ins.  Co.  v.  Chamber- 

24  C.  C.  A.  245,  47  U.  S.  App.  322;  lain,  132  U.  S.  304,  33  L.  ed.  341,  10 

McMaster  v.  New  York  Life  Ins.  Co.  Sup.  Ct.  87. 

78  Fed.  38;  Penn  Mutual  Life  Ins.  ^^  St.  Paul  Fire  &  Marine  Ins.  Co. 

Co.    V.    Mechanics    Savings    Bank    &  v.  Sharer,  76  Iowa.  282,  41  N.  W.  19. 

Trust  Co.  72  Fed.  420,  19  C.  C.  A.  As    to    Iowa    Code    1897.   sec.    1750, 

293,  37  U.   S.  App.  692,  38  L.R.A.  making  officers  of  comi)any  its  agents, 

58;  Bowers  v.  New  York  Life  Ins.  Co.  etc.,  see  Kesler  v.  Farmers'   Mutual 
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procuring  an  application  is  the  company'?  agent,  not  only  in  solicit- 
ing insurance  but  in  drawing  up  the  policy,  and  that  information 
to  him  as  to  the  true  state  of  the  title  bound  the  company. ^^ 
Under  the  Wisconsin  statute,"  whoever  solicits  insurance  on  behalf 
of  any  insurance  company,  or  transmits  an  application  to  such 
company,  or  a  policy  to  or  from  such  corporation,  or  collects 
or  receives  any  premium  for  insurance,  or  in  any  manner  acts  or 
assists  in  doing  either,  or  in  transacting  business  for  such  com- 
pany, must  be  deemed  and  held  to  be  an  agent  of  such  corpora- 
tion, to  all  intents  and  purposes,  in  each  of  the  several  things 
mentioned,  and  the  company  cannot  disclaim  his  agency  in  the 
doing  of  anything  necessarily  implied  in  the  specific  acts  thus 
authorized. ^^  So  the  agent  represents  the  company  and  not  the 
assured,  under  the  statute  of  that  state,  although  there  is  no  com- 
munication between  it  and  the  assured,  and  the  latter  had  applied 
to  the  agent  for  insurance,  and  he  had  placed  the  risk  in  compa- 
nies represented  by  other  agents.  And  in  such  case  knowledge  by 
the  agent  that  the  building  was  unoccupied  binds  the  company.^' 
In  another  case  in  the  same  state  A,  in  pursuance  of  a  local  cus- 
tom, by  agreement  with  B,  both  being  insurance  agents,  placed 
insurance  in  two  companies  represented  by  B,  but  not  by  A.  The 
policies  were  issued,  A  delivered  the  policies,  which  were  counter- 
signed by  B,  and  collected  the  premiums,  and  commissions  were 
divided  between  A  and  B.  The  assured  did  not  know  of  the  agree- 
ment between  A  and  B,  nor  that  A  was  not  the  agent  of  the  insurers. 
It  was  held  that  A's  knowledge  at  the  time  the  application  was 
made,  as  to  further  insurance,  bound  the  company,  and  that  he 
was  an  agent  of  the  two  companies  under  the  statute  of  that  state.'" 
It  is  also  declared  in  the  same  state  that  by  the  word  "whoever" 
in  the  statute  ^  is  meant  an  authorized  agent  of  the  company.^  So, 
under  an  Indiana  statute,  one  who  negotiates  for  policies  of  insur- 
ance for  a  commission  paid  by  the  company  is  an  agent  of  the 

Fire    &    Liolitning    Ins.    Assoc.    160  ^^  Alkan   v.   New   Hampshire   Ins. 

Iowa,  374,  141  N.  W.  954.  Co.  53  Wis.  136,  10  N.  W.  91. 

16  Jamison    v.    State    Ins.  ,  Co.    85  ^o  Schomer  v.  Hekla  Fire  Ins.  Co. 

Iowa,  229,  52  N.  E.  185.  50  Wis.  575,  7  N.  W.  544.    See  Knox 

^''  Rev.  Stat.  sec.  1977.  v.   Lycoming  Fire  Ins.   Co.   50   Wis. 

18  Bourgeois    v.    Mutual    Fire   Ins.  671,  7  N.  W.  776 ;  Mathers  v.  Union 

Co.  86  Wis.  402,  405,  57  N.  W.  38,  Mutual  Accident  Assoc.  78  Wis.  588, 

per   Cassoday,  J.;    Renier  v.   Dwell-  11  L.  R.  A.  83,  47  N.  W.  1130. 

ing-House  Ins.  Co.  74  Wis.  89,  95,  42  ^  Rev.  Stat.  Wis.  sec.  1977. 

N.   W.   208,   per   Cassoday,   J.      See  ^  Hankins  v.  Rockford  Ins.  Co.  70 

also  Continental  Ins.  Co.  v.  Chamber-  Wis.  1,  35  N.  W.  34,  per  the  court, 
lain,  132  U.  S.  304,  33  L.  ed.  341,  10 
Sup.  Ct.  87. 
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coin]")any,  although  he  has  no  authority  to  bind  the  company  by 
contract;!.^ 

§  512a.  Same  subject. — Under  a  Federal  decision  where  a  statute 
of  South  Carolina,  making  the  soliciting  agent,  etc.,  the  insurer's 
agent*  it  was  held  that  an  agent  with  powers  greater  than  those 
of  a  soliciting  agent  might  be  found  under  the  statute  to  have 
authority  as  insurer's  agent  to  waive  proofs  of  loss.  The  court 
per  Boyd,  D.  J.,  said:  "It  is  evident,  therefore,  that  these  agents 
were  clothed  with  authority  far  beyond  that  of  a  mere  solicitor. 
Upon  their  action  depended  the  validity  of  the  contract,  for  by 
their  indorsement  they  put  life  into  what  may  be  termed  merely 
a  memorandum  of  agreement,  which  was  inoperative  until  counter- 
signed by  them,  and,  further,  in  consenting  to  the  assignment  of 
Langford's  interest  in  the  policy  to  the  bank  of  Brunson,  these 
agents  did  an  act  which  the  company  recognized  and  accepted  as 
valid  and  binding.  The  learned  trial  judge  upon  the  point  under 
consideration,  in  directing  the  verdict  for  the  defendant,  expressed 
his  opinion  as  follows: — 'With  regard  to  the  waiver  on  the  part 
of  the  company  of  the  furnishing  of  any  further  proofs  of  loss, 
I  hold  that  the  testimony  in  the  case  would  not  constitute  suffi- 
cient evidence  to  go  to  the  jury  upon  that  point.'  Being  an  agent 
of  the  charactei"  indicated  by  us,  the  representative  of  the  defend- 
ant, Avith  whom  the  entire  transaction  so  far  as  the  assured  was 
concerned  had  been  conducted,  and  the  contract  consummated,  it 
was  but  natural,  when  the  loss  occurred,  that  the  holder  of  the 
policy,  should  notify  Dowling,  and  rely  upon  him  to  either  pro- 
vide the  details,  or  instruct  the  policy-holder  as  to  what,  if  any- 
thing more,  was  required  of  him  to  secure  the  payment  of  the 
amount  of  loss.  When  Dowling  was  notified  of  the  loss,  and  was 
requested  by  the  holder  of  the  policy  to  go  and  make  an  exami- 
nation for  the  purpose  of  ascertaining  the  extent  to  which  the 
property  had  burned,  the  reply  of  the  former  was  in  substance 
that  there  was  no  use  for  him  to  make  an  investigation,  that  he 
had  heard  all  about  it,  that  he  was  satisfied  that  it  was  a  total 
loss,  and  that  he  would  go  ahead  and  make  arrangements  with 
the  company.  Now,  what  did  this  mean  to  -the  i^nlicy-holder? 
Certainly  it  did  not  lead  him  to  the  conclusion  that  there  was 
anything  further  for  him  to  do  in  order  to  satisfy  the  defendant 
that  there  was  an  entire  loss.  Dowling  the  agent  said  that  'he 
knew  that  the  loss  was  total :  he  was  satisfied  of  the  fact.'  What 
more,  then,  would  the  proofs  of  loss  have  established,  so  far  as 
the  destruction  of  the  property  was  concerned?     It  is  tnie  some 

3  Ford  V.   Buckeve   St.  Tns.   Co.   6       *  Civ.  Code,  S.  Car.  1902,  sec.  1810. 
Bush  (Kv.)  133,  99  Am.  Dec.  603. 

1259 


§  512a  JOYCE  ON  INSURANCE 

other  things  are  required  to  be  included  in  the  prbofs  of  loss  pro- 
vided for  in  the  policy;  but  when  notice  of  the  loss  was  given  by 
the  letter  to  Dowling  and  the  conversation  had  over  the  phone, 
it  would  have  been  a  simple  thing  for  him  to  advise  the  holder 
of  the  policy  that  although  he  was  satisfied  the  loss  was  a  total 
one,  yet  this  other  information  should  be  furnished  to  the  defend- 
ant company.     It  would  not  be,  in  our  opinion,  fair  dealing  for 
an  agent,  sustaining  the  relation  to  the  defendant  company  which 
Dowling  did,  and  placed  in  the  attitude  which  the  defendant  had 
by  its  own  action  presented  him  to  the  policy-holder,  to  lull  the 
assured  to  sleep,  to  awake  only  to  find  that  by  the  action  of  the 
agent  he  had  been  deprived  of  the  right  to  recover  an  admitted 
loss.      The   Supreme   Court   of   the   state   of   South   Carolina  has 
been  called  upon  to  construe  the  statute  concerning  agency,  which 
we  have  before  incorporated  in  this  opinion.    In  the  ca.se  of  Norris 
V.  Hartford  Fire  Insurance  Company  ^  the  court  deals  with  this 
subject  and  says: — 'Was  the  said  Smith  only  a  soliciting  agent  for 
insurance  for  the  defendant  company?     It  certainly  was  in  evi- 
dence that  Smith,   although  he  took  applications  for  insurance, 
did  not  countersign  policies.     This  was  done  by  Edgerton,  in  At- 
lanta, Ga.     But  it  was  also  in  evidence  that  Smith  as  said  agent 
for  the  defendant,  did  receive  the  premiums  for  said  defendant 
from  the  plaintiff,  and  did  deliver  his  policy,  which  fact  tended 
to  enlarge  his  powers  of  agency.     It  w^as  also  in  proof  that  he 
notified  the  insurance  company  of  the  destruction  of  the  insured 
building  by  fire  about  the  26th  of  September,  1896,  and  that  also, 
when  the  adjuster  came  to  Cokesbury,  Smith  was  with  such  adjuster 
when  he  inspected  the  rains.     .     .     .     We  cannot  agree  with  the 
appellant  that  Smith  was  only  a  soliciting  agent  for  his  insurance 
company,  touching  its  contract  with   Mrs.   Norris.     While  it  is 
true  he  had  delivered  the  policy  to  Mrs.  Norris,  the  defendant  insur- 
ance company  admits  that  he  was  still  its  agent  during  the  exist- 
ence of  the  contract  of  the  insurance  company  with  the  plaintiff. 
It  only  contends  that  Smith  was  not  its  agent  as  far  as  Mrs.  Norris 
is  concerned.     But  we  are  not  prepared  to  take  such  sul)tle  view 
of  the  matter  of  agency.     These  corporations  act  through  agents. 
There  is  nothing  in  the  policy  issued  by  this  company  which  names 
any  agent,  as  such,  who  can  bind  the  company.     This  insurance 
company  must  remember  that  its  contracts  made  within  our  state 
limits,   under  our  statute,   are  taken   with   section   1481,   herein- 
before quoted,  as  a  part  of  such  contracts,  and  this  section  1481 
does  not  in  its  use  of  the  w^ord  "agent"  place  any  limitations  upon 
his  powers,  so  as  to  deprive  any  one  who  deals  with  such  agent 

6  57  S.  C.  363,  35  S.  E.  574. 
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with  respect  to  a  contract  of  insurance  made  by  such  an  one  with 
the  agent's  insurance  company  as  to  the  principle  of  the  ri<2,ht  to 
impute  knowledge.'     And  we  find  in  the  case  of  Madden  &  Co. 
V.  Phoenix  Insurance  Company,^  another  decision  of  the  South 
Carolina  court  under  the  said  statute  from  which  we  quote  the 
following:     'When  a  person  does  any  of  the  acts  enumerated  in 
section  1810  of  the  Code  of  Laws,  the  presumption  is  that  he  was 
the  agent  of  the  insurance   company;   but  such   presumption   is 
subject  to  rebuttal.     This  principle  does  not  infringe  ujion  the  doc- 
trine announced  in  Young  v.  St.  Paul  Fire  &  Marine  Insurance 
Company.'     Our  conclusion  is  that  the  acts  and  declarations  of 
the  agents,  J.  W.  Spence  and  F.  M.  Butt,  were  prima  facie  bind- 
ing upon  the  defendant,  and  that  they  furnished  evidence  of  waiver 
on  the  part  of  the  defendant  to  insist  upon  its  right  to  require 
compliance  with  the  terms  of  the  policy  as  to  proofs  of  loss,  espe- 
cially when   F.   M.   Butt  refused  to  assist  in  the  preparation   of 
the  proofs  of  loss,  and  declared  that  the  policy  was  null,  and  void 
from  the  time  it  was  issued.     These  facts  tended  to  show  a  denial 
of  liability  of  the  part  of  the  defendant,  and  that  it  was  intended 
to  rely  upon  the  fact  of  forfeiture  of  the  policy  by  the  plaintiffs 
as  a  ground  for  refusing  payment.'     Adopting  the  interpretation 
placed  upon  this  statute  by  the  Supreme  Court  of  South  Carolina, 
we  find  that  it  had  been  substantially  declared  by  the  court  that 
an  agent  of  an  insurance  company,  who  issues  policies,   collects 
premiums,  and  assists  in  adjusting  losses,  is  such  an  agent  of  the 
company   in  that  state  that  notice  to  him  of  facts  constituting 
forfeiture  is  notice  to  the  company,  for  which  he  is  agent,  and  in 
the  Norris  Case  it  is  held  as  will  be  seen,  that  it  was  proper  to 
leave  this  question  as  to  the  character  of  the  agent  upon  whom 
notice  of  loss  was  served  to  the  jury.     This  statute,  with  the  con- 
struction and  interpretation  given  it  by  the  court  in  South  Carolina, 
was  a  law  of  the  state  at  the  time  the  policy  under  consideration 
was  issued,  and  it  became  a  part  of  the  contract.     It  is  a  woU-sottled 
principle  that  the  Federal  courts  will,  with  some  well  defined  excep- 
tions adopt  the  construction   placed   upon   state   statutes   by   the 
highest  court  of  the  state  in  which  such  statutes  are  enacted.     The 
case  here  does  not  fall  within  any  of  the  exceptions.     The  Supreme 
Court  of  the  United  States,  in  the  case  of  Knickerbocker  Life  Li- 
surance  Company  v.  Norton,'  treats  of  the  question  of  waiver  of 
specific  stinulation  in  a  policy  of  insurance,  and  wiiat   is  -aid   in 
that  case  has  an  important  bearing  upon  the  question  which  we 
are  now  considering.    The  policy  in  that  case  contained  an  express 

«  70  S.  C.  301,  49  S.  E.  857.  »  96  U.  S.  234,  24  L.  ed.  G89. 

'  68  S.  C.  387,  47  S.  E.  681. 
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declaration  that  the  agent.s  of  the  company  were  not  authorized 
to  make,  alter,  or  abrogate  contracts,  or  that  a  certain  agent  of 
the  insurance  company  had  accepted  notes,  instead  of  cash,  in 
payment  of  premiums,  and  had  from  time  to  time  extended  the 
period  in  which  such  notes  were  to  be  paid.  Speaking  of  this 
practice,  the  Supreme  Court  said : — "  'That  it  did  authorize  its 
agents  to  take  notes,  instead  of  money,  for  premiums,  is  perfectly 
evident,  from  its  constant  practice  of  receiving  such  notes  when 
taken  by  them.  That  it  authorized  them  to  grant  indulgence  on 
these  notes,  if  the  evidence  is  to  be  believed,  is  also  apparent  from 
like  practice.  It  acquiesced  in  and  ratified  their  acts  in  this  behalf. 
For  a  long  period,  it  allowed  them  to  give  an  indulgence  of  90 
days;  after  that,  of  60  days;  then  of  30  days.  It  is  in  vain  to 
contend  that  it  gave  them  no  authority  to  do  this,  when  it  con- 
stantly allowed  them  to  exercise  such  authority,  and  always  ratified 
their  acts,  notwithstanding  the  language  of  the  written  instru- 
ments.' In  the  course  of  the  opinion  in  the  case,  it  is  declared 
by  the  court  that  a  party  always  has  an  option  to  waive  a  condition 
or  stipulation  made  in  his  own  favor,  and,  speaking  of  the  for- 
feiture in  regard  to  the  powers  of  its  agent,  the  court  says: — 'A 
waiver  of  the  stipulation  or  notice  would  not  be  repugnant  to  the 
written  agreement,  because  it  would  only  be  the  exercise  of  an 
option  which  the  agreement  left  in  it ;  and  whether  it  did  exercise 
such  an  option  or  not  was  a  fact  provable  by  parol  evidence,  as 
well  as  by  writing,  for  the  obvious  reason  that  it  could  be  done 
without  writing.'  Further  the  court  says  that: — 'Forfeitures  are 
not  favored  in  the  law,  are  often  the  means  of  great  oppression 
and  injustice,  and,  where  adequate  compensation  can  be  made,  the 
law  in  many  cases,  and  equity  in  all  cases,  discharges  the  for- 
feiture, upon  such  compensation  being  made.'  And  following 
the  rule  laid  down  in  Statham's  Case,^  it  is  held  that,  although 
in  insurance  the  time  of  payment  of  a  premium  is  material,  and 
cannot  be  extended  by  the  courts  against  the  assent  of  the  com- 
pany, yet,  where  such  assent  is  given,  the  courts  should  be  liberal 
in  construing  the  transaction  in  favor  of  avoiding  a  forfeiture. 
Returning  to  our  case,  the  contention  of  the  defendant  is  that 
the  right  to  recover  on  the  policy  has  been  forfeited,  not  by  any 
act  of  the  holder  in  violation  of  the  contract  before  the  property 
was  destroyed  by  fire,  but  because  that,  after  the  loss  had  taken 
place,  a  particular  stipulation  in  the  policy,  requiring  the  insured> 
to  furnish  in  a  certain  form  a  proof  of  loss,  has  not  been  complied 
with.  In  view  of  the  facts  and  circumstances  of  the  case,  and 
bearing  in  mind  the  South  Carolina  Statute,  and  the  decision  of 

9  New  York  Life  Ins.  Co.  v.  Stat  ham,  93  U.  S.  24,  23  L.  ed.  789. 
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the  highest  court  of  the  state  construing  it,  as  well  as  the  prin- 
ciples of  law  declared  by  the  Supreme  Court  of  the  United  States, 
it  is  our  opinion  that  it  was  competent  for  the  plaintiff,  if  he  could, 
to  prove  that  the  requirement  for  formal  proof  of  loss  had  been 
waived  by  an  authorized  agent  of  the  defendant;  and  we  also 
think  that  there  was  sufllcient  evidence  to  go  to  a  jury  on  the 
question  of  waiver,  and  that  upon  the  undisputed  facts  the  jury 
would  have  been  warranted  in  Ihiding  that  by  the  action  of  the 
agent  the  defendant  had  waived  compliance  with  the  require- 
ments of  the  i)olicy  with  regard  to  the  proof  of  loss.  Without 
going  further  into  a  discussion  of  the  case,  and  w^ithout  intending 
to  deprive  the  defendant  of  the  benefit  of  any  other  defenses  it 
may  have  to  plaintiff's  claim,  we  hold  that  it  was  error  in  the  trial 
judge  to  direct  a  verdict  for  the  defendant  in  the  face  of  the  evi- 
dence, relative  to  waiver  of  proof  of  loss;  and  for  this  reason  we 
think  the  judgment  of  the  District  Court  should  be  reversed  and 
the  case  remanded,  to  the  end  that  a  new  trial  may  be  had."'  ^^ 
§  512b.  Same  subject:  stipulations  conflicting  with  statute. — Al- 
though a  written  ai)plication  for  life  insurance  contains  a  stipu- 
lation that  "statements  made  to  an  agent  not  herein  written  shall 
form  no  part  of  the  contract  to  be  issued  hereon,"  such  stipulation 
is  inferior  to  and  must  be  controlled  by,  a  statutoiy  provision  that 
''such  agents  and  the  agents  of  all  domestic  companies  shall  be 
regarded  in  the  place  of  the  company  in  all  respects  regarding  any 
insurance  effected  by  them.  The  company  is  bound  by  their 
knowledge  of  the  risks,  and  all  matters  connected  therewith.  Omis- 
sions and  misdescriptions  known  to  the  agents  shall  be  regarded 
as  known  to  the  company  and  waived  by  it  as  if  noted  in  the 
policy."  Statutes  are  paramount  to  contracts  or  stipulations  there- 
in which  are  in  conflict  with  such  statutes."  So  under  a  statute 
providing  that  "if  any  company  shall  issue  any  policy  upon  an 
application  prepared  by  a  third  person  assuming  to  act  as  their 
agent,  or  otherwise,  they  shall  be  affected  l)y  his  knowledge  of 
any  facts  relating  to  the  property  insured  as  if  they  were  stated  in 
the  application,"  an  agreement  by  the  insured  that  his  statements 
in  the  application  for  insurance  "shall  be  deemed  and  taken  to 
be  promissory  w^arranties,"  and  that  the  insurer  "shall  not  be 
bound  by  any  act  done  or  statement  made  by  or  to  any  agent 

"  Bank  of  Bmnson  v.  .^tna  Ins.    Ins.  Co.  89  Me.  266,  56  Am.  St.  Rep. 
Co.  203  Fed.  810,  122  C.  C.  A.  128,    412,  ;J6  Atl.  389. 
42  Ins.  L.  J.  1008.  As  to  stipulations  etc.  contrarv  to 

^1  Marston  v.  Kennebec  Mut.  Life    statute,  sec  §^  176b,  191(g)  liereiii. 
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or  other  person  which  is  not  contained  in  the  application,"  is  invalid 
and  has  no  legal  effect. ^^ 

§  512c.  Who  are  insurer's  agents:  cases. — The  provision  of  the 
Minnesota  statute  that  every  person  soliciting  insurance  and  pro- 
curing an  application  therefor  shall  be  held  to  be  the  agent  of  the 
party  afterward  issuing  insurance  thereon,  or  a  renewal,  must  be 
construed  with  the  other  provisions  of  the  statute  which  declares 
the  extent  of  the  agency  of  an  insurance  broker ;  it  does  not  increase 
or  extend  the  power  of  such  broker.^^     gQ  ^  statute  providing  that 
whoever  assists  in  making  a  contract  of  insurance  except  for  him- 
self shall  be  held  to  be  an  agent  of  the  insurer,  to  all  intents  and 
purposes,  does  not  prevent  a  broker  in  the  procurement  of  a  policy 
from  binding  the  insured  in  matters  pertaining  to  such  procure- 
ment."    And  a  bank  may  become  the  agent  of  the  insurer  by 
performing  one  or  more  of  the  acts  enumerated  in  a  statute  declar- 
ing who  shall  be  deemed  an  agent  or  agents  of  the  insurer.^^     So 
where  agents  not  limited  in  their  authority  prepare  applications 
from  the  answers  of  the  insured,  the  description  of  the  risk,  though 
nominally  proceeding   from   the  insured,   should  be  regarded  as 
that  of  the  company. ^^     And   the  mere   fact  that  an   applicant 
for  insurance  agrees  that  an  agent  shall  place  insurance  for  him 
does  not  make  him  the  applicant's  agent  where  such  agent  act.« 
in  his  representative  capacity  and  the  sen^ices  are  performed  in 
connection  with  the  contract  of  insurance  for  the  insurer." 

A  general  agent  taking  applications  through  its  agent  is  the 
insurer's  agent  in  the  transaction."     And  an  agent  authorized  to 

12  Perry  v.  Dwelling  House  Ins.  85  Fed.  131,  30  C.  C.  A.  101,  42  U. 
Co.  67  N.  H.  291,  68  Am.  St.  Rep.  S.  App.  728;  Miitual  Benefit  Life 
668,  33  Atl.  730.  Ins.  Co.  v.  Robison,  58  Fed.  730,  7 

13  Fredman  v.  Consolidated  Fire  &  C.  C.  A.  469,  19  Sup.  Ct.  266,  22 
Marine  Ins.  Co.  of  Albert  Lea,  104  L.R. A.  331 ;  Sawyer  v.  Equitable  Ac- 
Minn.  76,  124  Am.  St.  Rep.  608,  116  cident  Ins.  Co.  42  Fed.  33. 

N.  W.  221.  Arkansas. — Providence     Life     As- 

i*John    R.    Davis   Lumber    Co.   v.  surance  Soc.  v.  Reutlinger,  58  Ark. 

Hartford  Fire  Ins.  Co.  95  Wis.  226,  544,  25  S.  W.  835. 

37  L.R. A.  131,  70  N.  W.  84.  California. — Wheaton      v.      North 

15  Bankers  Life  Ins.  Co.  v.  Rob-  British  Mercantile  Ins.  Co.  76  Cal. 
bins,  55  Neb.  117,  75  N.  W.  585.  418,  9  Am.  St.  Rep.  216,  18  Pac.  758. 

16  New  York  Life  Ins.  Co.  v.  Kansas. — State  Ins.  Co.  v.  Gray, 
Fletcher,  117  U.  S.  519,  29  L.  ed.  934,  44  Kan.  735,  25  Pac.  197. 

6  Sup   Ct  837.  ^'  Commercial  Union  Assur.  Co.  v. 

Cited    in :    United    States.-^Conti-  State,  113  Ind.  331,  15  N.  E.  518. 

nental  Life  Ins.  Co.  v.  Chamberlain,  "  Macatawa  Transportation  Co.  v. 

132  U.  S.  309,  33  L.  ed.  343,  10  Sup.  Firemen's  Fund   Ins.   Co.   179   Mich. 

Ct.  87;   Carrollton  Furniture  Manu-  443,  146  N.  W.  396,  f/(mi7  McGraw  v. 

facturing-  Co.  v.  American  Credit  In-  Germania  Fire  Ins.  Co.  54  Mich.  145, 

demnity  Co.  124  Fed.  30,  59  C.  C.  A.  19  N.  W.  927. 
550 ;  Glover  v.  National  Fire  Ins.  Co. 
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contract  for  risks,  receive  and  collect  premiums  and  deliver  poli- 
cies is  the  insurer's  agent. ^^  So  a  person  acting  as  local  agent 
acts  as  agent  of  the  insurer  even  though  he  is  an  employee  of  a 
firm,  when  he  receives  the  application  and  obtains  the  policy  it 
appearing  that  he  was  not  a  creditor  of  assured  and  had  no  interest 
whatever  in  assured's  business,^"  and  if  an  accident  insurance 
policy  is  sent  by  the  insurer  to  a  local  agent  to  be  by  him  deliv- 
ered to  the  insured,  such  agent  is  not  the  agent  of  the  insured, 
so  as  to  effect  a  valid  contract  of  insurance  different  from,  and 
inconsistent  with,  the  one  applied  for.^^  So  an  insurer  who  deHv- 
ers  a  policy  to  an  insurance  broker  on  the  understanding  that  he 
is  to  deliver  it  to  the  insured,  collect  the  premium,  retain  his  per- 
centage, and  remit  the  balance  to  the  insurer,  makes  the  broker 
his  agent  in  fact  for  that  transaction,  and  the  receipt  of  the  pre- 
mium by  such  agent  is  the  receipt  by  the  insurer,^  and  an  agent 
empowered  to  solicit  risks,  deliver  policies  and  collect  premiums 
is  the  agent  of  insurer  and  not  of  insured. ^  So  an  agent  for  the 
purpose  of  soliciting  insurance,  sending  applications  to  the  insurer, 
obtaining  policies,  and  delivering  them  to  the  assured,  and  col- 
lecting premiums,  is,  in  filling  out  and  forwarding  applications, 
the  agent  of  the  insurer,  and  if  any  error  is  couunitted  or  mis- 
statement made  by  him,  the  assured  should  not  suffer  therefor.^ 
So  a  party  who  subscribes  his  name  to  an  application  for  insur- 
ance as  agent  of  the  company,  makes  a  statement  of  the  exposures, 
and  approves  the  risk  as  agent,  and,  after  this  is  brought  to  the 
notice  of  the  company  receives  and  delivers  the  policy,  lifts  the 
premium,  and  gives  receipts-  recognized  by  the  company,  is  its 
agent  in  effecting  the  insurance.'*  So  an  insurance  comixiny  by 
issuing  its  policy  on  an  application  taken  by  a  party  who  requested 
the  insured  to  insure,  fixed  the  amount  of  the  premium,  niade 
inquiries  relative  to  the  property,  delivered  the  policy  and  received 
a  commission  for  his  services,  makes  him  its  agent,  as  to  that 
policy,  even  if  he  was  not  so  before,  and  it  is  estopped  from  dis- 
owning such  agency  in  case  of  loss,^ 

"  National  Union  Fire  Ins.  Co.  v.  ^  Continental  Casualty  Co.  v.  Jobn- 

Biirholder,  116  Va.  942,  83  S.  E.  404,  son,  119  111.  App.  93. 

45  Ins   L   J    60  '  State  Ins.  Co.  v.  Taylor,  14  Colo. 

20  (ierman  Ins.  Co.  v.  Gibbs,  Wil-  499,  20   Am.   St.   Rep.   281,  24  Pac. 
son  &  Co.  42  Tex.  Civ.  App.  407,  92  333. 

S.  W.  1068.  96  S.  W.  760.  *  Kister  v.  Lebanon  Mut.  Ins.  Co. 

21  Robinson   v.   United    States   Be-    128  Pa.  St.  553.  15  Am.  St.  Rep.  696, 
nevolent  Soc.  132  Miob.  695,  102  Am.    5  L.R.A.  646.  18  Atl.  447. 

St.  Rei).  43(5.  94  N.  W.  211.  ^  Kansas  Farmers'  Fire  Ins.  Co.  v. 

1  Artlnn-bolt  v.   Susquebanna   Mut.    Saindon,   52   Kan.   486,   39    Am.    St. 
Fire  Ins.  Co.  159  Pa.  St.  1,  39  Am.    Rep.  356,  35  Pac.  15. 
St.  Rep.  659,  28  Atl.  197. 
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The  rule  that  the  services  performed  by  an  agent  in  connection 
with  the  contract  of  insurance  are  performed  for  the  company  ap- 
plies especially  where  the  principal  is  a  foreign  company.^  Again, 
if  a  foreign  insurance  company  has  a  general  manager  within  the 
state  authorized  to  appoint  canvassers,  such  canvassers,  while  en- 
gaged in  taking  applications  for  insurance  on  blanks  furnished 
by  the  insurer,  are  its  agents,  and  their  acts  within  the  apparent 
scope  of  their  authority,  are  binding  upon  it.''' 

A  general  agent  becomes  the  company's  agent  when  the  appli- 
cation for  insurance  is  made  to  him  and  he  procures  said  insur- 
ance through  another  agent. ^  And  one  who  solicits  insurance 
for  an  agency  authorized  to  issue  policies  and  is  furnished  blank 
applications  and  has  authority  to  collect  premiums  and  deliver 
policies  where  the  agency  accepted  the  applications  is  the  insurer's 
agent  so  as  to  render  his  declarations  as  such  admissible  evidence.' 
So  a  fire  insurance  agent  who  procures  from  another  agent  a  policy 
in  a  foreign  company  and  delivers  it  and  collects  the  premiums 
acts  as  the  insurer's  agent. ^°  And  an  agent  obtaining  insurance 
through  another  agency  is  not  insured's  agent  so  as  to  be  bound 
by  notice  of  the  agent's  limited  authority. ^^  If  agents  prepare 
the  application  of  the  insured,  or  make  any  representation  to  him 
as  to  the  character  or  effect  of  the  statement*  of  the  application, 
they  will  be  regarded,  in  doing  so.  as  the  agents  of  the  insurance 
company,  and  not  of  the  insured.^^ 

^  Commercial  Union  Assur.  Co.  v.  Life  Ins.  Co.  v.  Baker,  94  U.  S.  610, 

State,  113  Ind.  331,  15  N.  E.  518.  24.  L.  ed.  268. 

'  Otte  V.  Hartford  Life  Ins.  Co.  88        Citing:    United   States. — Continen- 

Minn.  423,  97  Am.  St.  Rep.  532,  93  tal  Life  Ins.  Co.  v.  Chamberlain,  132 

N.  W.  608.  U.  S.  304,  309,  33  L.  ed.  341,  313,  10 

®  Macatawa  Transportation   Co.  v.  Sup.    Ct.   8/:    Eames   v.   Home   Life 

Firemen's  Fund  Ins.   Co.  179  Mich.  Ins.  Co.  94  U.  S.  621,  630,  24  L.  ed. 

443,  146  N.  W.  396.     See  Ferguson  298,  301;  Carrollton  Furniture  Mfg. 

V.   Northern  Assurance   Co.   of  Lon-  Co.    v.    American    Credit    Indemnity 

don,  26  S.  Dak.  346,  128  N.  W.  125.  Co.  115  Fed.  77,  80,  52  C.  C.  A.  67i, 

^Prudential  Fire  Ins.  Co.  v.  Allev,  674;     Fidelity    &    Casualty    Co.    y. 

104  Va.  356,  51  S.  E.  812.  "  Phtrnix  Manufacturing  Co.'  100  Fed. 

10  Bliss  V.  Potomac  Fire  Ins.   Co.  604,  607,  40  C.  C.  A.  614,  617;  Mc- 

134  Mich.  212,  10  Det.  Leg.  N.  408,  Master  v.  New  York  Life  Ins.  Co.  99 

95  N.  W.  1083 ;   Pollock  v.   German  Fed.  856,  807,  40  C.  C.  A.  119,  129 ; 

Fire  Ins.   Co.  127  Mich.  460,  86  N.  New  York  Life  Ins.  Co.  v.  McMaster, 

W.  1017.  87  Fed.  63,  69,  30  C.  C.  A.  532,  537, 

"  Teutonia  Ins.  Co.  v.  Ewing,  90  57  U.  S.  App.  638;  Glover  v.  Nation- 
Fed.  217,  32  C.  C.  A.  583.  al  Fire  Ins.  Co.  85  Fed.  125,  130,  30 

12  Union   Mutual   Life   Ins.    Co.   v.  C.  C.  A.  95.  101,  42  U.  S.  App.  728; 

Wilkinson,  13  Wall.   (80  U.  S.)   222,  New  York  Life  Ins.  Co.  v.  Russell,  77 

20  L.  ed.  617;  American  Life  Ins.  Co.  Fed.  94,  102,  23  C.  C.  A.  43,  51,  40 

V.  Mahone,  21  Wall.   (88  U.  S.)  152,  U.  S.  App.  530;  Standard  Life  &  Ac- 

22   L.  ed.   593 ;   New   Jersey  Mutual  cident  Ins.  Co.  v.  Eraser,  76  Fed.  705, 
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§  513.  Cases  holding  that  agent  is  agent  of  insured.— Notwith- 
standing the  rule  that  the  agent  procuring  and  filling  out  the 

708,  22  C.  C.  A.  409,  502,  44  U.  S.    Co.  133  Ind.  106,  117,  20  L.R.A   404 
App.  G94;  Laclede  Fire-Rrick  Manu-   32  N.  E.  319;  Gerniania  Life  Ins.  €<'. 
faeturing    Co.    v.    Hartford    Sleam-   v.  Lunkenheimer,  127  Ind.  53(),  543, 
Boiler  Inspection  &  Ins.  Co.  60  Fed.   26  N.  E.  1082;  Pickel  v   PlicEni.v  Ins' 
351,  359,  9  C.  C.  A.  1,  8,  19  U.  S.    Co.    119    Ind.    298,    21    N.    E.    898  j 
App.  510;  Mutual  Benefit  Life  Ins.   Plwnix  Ins.   Co.  v.   Allen,  109   Ind 
Co.  V.  Robison,  58  Fed.  723,  730,  7   277,  10  N.  E.  85;  Franklin  Ins    Co" 
C.  C.  A.  444,  469,  19  U.  S.  App.  266,   v.  Humphrey,  65  Ind.  557,  32  Am. 
22  L.R.A.   325,  331;   Pacific  Mutual    Rep.   78;   Howe   v.   Provident   Fund 
Life  Ins.    Co.   v.   Snowden.   58   Fed.    Soc.  7  Ind.  App.  594,  34  N    E    830 
342,  346,  7  C.  C.  A.  264,  268,  12  U.       Iowa.-i>\ater  v.   Capital   Ins.   Co.' 
S.   App.   704;    Sawyer   v.   Equitable   89  Iowa,  628,  23  L.R.A    183    57  N 
Accident   Ins.    Co.   42   Fed.    30,   32;   W.  422.  -  '.        *  ' 

Langdon  v.  Union  _Mutual  Life  Ins.  A'awso,'?.— Standard  Life  &  Acci- 
Co.  14  Fed.  272,  2/6;  Sias  v.  Roger  dent  Ins.  Co.  v.  Davis,  59  Kan 
Williams  Ins.  Co.  8  Fed.  183,  186;  527,  53  Pac.  856;  State  Ins.  Co.  v. 
Metropolitan  Life  Ins.  Co.  V.  Harper,  Gray,  44  Kan.  735,  2.5  Pac.  197; 
3  Hughes,  267,  Fed.  Cas.  No.  9,  Sullivan  v.  PlKt-nix  Ins.  Co.  34  Kan! 
505;    Brugger    v.    State    Investment   174,  8  Pac.  112. 

In«.  Co.  5  Sawy.  310,  Fed.  Cas.  A'^'n/McA,;/.— Western  Assurance  Co. 
No.  2,051;  Baubie  v.  .Fltna  Ins.  Co.  v.  Rector,  85  Kv.  303,  3  S.  W.  415. 
2  Dill.  159,  Fed.  Cas.  No.  1,111";  3/«me.— Marston  v.  Kennebec  I^Iu- 
Bassell  v.  American  Fire  Ins.  Co.  2  tual  Life  Ins.  Co.  89  Me.  •^7'^  56 
Hughes,  537,  Fed.  Cas.  No.  1,094.       Am.  St.  Rep.  412,  36  Atl.  389;  Mail- 

J^rArawsas.— Dwelling  House  Ins.  hoit  v.  Metropolitan  Life  Ins.  Co  87 
Co.  V.  Brodie,  52  Ark.  11,  14,  4  Me.  381,  47  Am.  St.  Rep.  336,  32 
L.R.A.  458,  460,  11  S.  W.  1016.  Atl.    989;    Young   v.    Travelers    Ins. 

Colorado. — Strauss  v.  Phoenix  Ins.    Co.  80  Me.  2.50,  13  Atl.  896. 
Co.  9   Colo.  App.  386,  391,  48  Pac.        Man/land.— Hartford  Fire  Ins.  Co. 
S22.  V.    Keating,    86    Md.    147,    63    Am. 

Connecticut.— Ityan  v.  World  Mu-  St.  Rep.  499,  38  Atl.  29;  Keystone 
tual  Life  Ins.  Co.  41  Conn.  168,  170,  Mutual  Benefit  Assoc,  v.  .Jones  72 
19  Am.  Rep.  490.  Md.   365,   20   Atl.   195;   Ben    Frank- 

Dakota.—W aterhury  v.  Dakota  lin  Ins.  Co.  v.  Gillett,  54  Md  218- 
Y'l^  ?  Marine  Ins.  Co.  6  Dak.  468,  Planters'  Mutual  Ins.  Co.  v.  Deford' 
4/8,  43  N.  W.  697.  38  Md.  402. 

Gearg,a.-German-American     Mu-       Michigan.-FoUock  v.  German  Fire 

720     735    ^?°S     F     mt^'n   U  ^'-  ^•^•''-    ^^«-   1"^   ^^^-'h-   ^69,   86   N.    W. 

720,    /35,    29    S.    E.    615;    Clubb    v.  joi7;    Westchester   Fire   Ins.   Co.   v. 

American  Accident   Ins.   Co.   97   Ga.  Vn,.i^    cti   m-  i     n-i 

502,  511,  25  S.  E.  333.  ^^V^^  ^'^  Mich^lol. 

Illinois.-Roya\   Neighbors  v.   Bo-  ,,  Minnesota. -Kau^^l    y     Minnesota 

man,  177  111.  27,  32,  69  Am.  St.  Rep.  Farmers    Mutual    F,re   Ins.    Co.    31 

201,  52  N.  E.  264;  Massachusetts  Mu-  ^''""-  -^'  ^'  '^'^-  ^^^^P-  "^"G,  16  N.  W. 

tual  Life  Ins.  Co.  v.  Robinson,  98  111.  '*-^^- 

330;   Metropolitan   Life   Ins.    Co.   v.       Mississippi.— V]ar\\cr^'  Ins.  Co.  v. 

Larson,  85  111.  App.  143,  151;  Ger-  ^I.vers,   55   Miss.   499,   30   Am.   R,.p. 

man  Ins.  Co.  v.  Miller,  39  111.  App.  521. 

633,   640;    Continental  Life  Ins.    Co.        Missouri. — Rissler      v.      American 

V.  Thoena,  26  111.  App.  95,  501.  Central    Ins.    Co.    150    Mo.    37(i.    51 

Indiana. — Bowlus   v.   Pbtt>nix   Ins.  S.  W.  755;  Buslinoll  v.  Farmers'  ,Mu- 
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application  is,  in  all  acts  within  the  apparent  scope  of  his  author- 

tual    Ins.    Co.    110    Mo.    App.    228,  Pennsylvania. — Kister  v.   Leljanon 

85  S.  W.  103 ;  Nute  v.  Hartford  Fire  Mutual    Ins.    Co.    128    Pa.    565,    5 

Ins.    Co.    109    Mo.    App.    596,    83  L.R.A.  648,  15  Am.  St.  Rep.  696,  18 

S.  W.  83;  Ormsby  v.  Laclede  Farm-  Atl.  447;  Kister  v.  Lebanon  Mutual 

ers'   Mutual   Fire   &   Lightning   Ins.  Ins.  Co.  47  Phila.  Leg.  Int.  376. 

Co.  105  Mo.  App.  146,  79  S.  W.  733;  South  Carolina. — Pelzer  Manufac- 

Ross-Langford    v.    Mercantile    Town  turing  Co.  v.  Sun  Fire  Office,  36  S.  C. 

Mutual  Ins.  Co.  97  Mo.  App.  86,  71  270,  15  S.  E.  562. 

S.    W.    720;    Tracy    v.    Union    Iron  Tennessee. — Bennett   v.   Massachu- 

Works,  29  Mo.  App.  363;  Jackson  v.  setts  Mutual  Life  Ins.  Co.  107  Tenn. 

German  Ins.  Co.  27  Mo.  App.  73.  377,     64     S.    W.    758 ;     Home    Ins. 

Nebraska. — Travelers'    Ins.    Co.   v.  Co.   v.   Hancock,   106   Tenn.   518,  52 

Snowden,  60  Neb.  272,  83  N.  W.  66.  L.R.A.  667,  62  S.  W.  145. 

New  Hampshire. — Cass  v.  Brown,  Texas. — Texas  Banking  &  Ins.  Co. 

68  N.  H.  88,  44  Atl.  86;  Wliitcomb  v.  v.  Stone,  49  Tex.  14;   Home  Ins.  & 

Cummings,  68  N.  H.  68,  38  Atl.  503.  Banking  Co.  v.  Lewis,  48  Tex.  630. 

New  York. — Forward  v.  Continent-  Vermont. — Ring  v.  Windsor  Coun- 

al    Ins.     Co.     142    N.     Y.     389,     25  tv  Mutual  Fire  Ins.  Co.  51  Vt.  569. 

L.R.A.  640,  37  N.  E.  615;  Miller  v.  "  F/rf//»m.— Wytheville   Ins.    Co.   v. 

Phoenix    Mutual    Life    Ins.    Co.    107  Stultz,    87    Va.    638,    13    S.    E.    77; 

N.  Y.  301,  14  N.  E.  271;   Flvnn  v.  Virginia  Fire  &  Marine  Ins.   Co.  v. 

Equitable    Life    Ins.    Co.    78    N.    Y.  Saunders,  84  Va.  216,  4  S.  E.  584; 

57 1 ,  34  Am.  Rep.  561;  Mowrv  v.  Ro-  Continental    Ins.    Co.    v.    Kasey,    25 

sendale,    7    N.    Y.    363;     Baker    v.  Gratt.   (Va.)   273,  18  Am.  Rep.  681. 

Home  Life  Ins.   Co.   64  N.  Y.   650;  West    Virginia. — Schwartzbach    v, 

Bernard  v.  United  Life  Ins.  Co.   12  Ohio  Valley  Protective  Union,  25  W. 

Misc.  11,  33  N.  Y.  Supp.  22;  Gates  Va.    663,    52    Am.    Rep.    227;    Sim- 

V.  Penn  Fire  Ins.  Co.  10  Hun  (N.  Y.)  mons  v.  West  Virginia  Ins.  Co.  8  W. 

492;    Vilas    v.    New    York    Central  Va.  494. 

Ins.  Co.  9  Hun  (N.  Y.)  124;  Ames  Wisconsin. — Freis  v.  Little  Black 
v.  Manhattan  Life  Ins.  Co.  58  N.  Farmers'  Mutual  Ins.  Co.  120  Wis. 
Y.  Supp.  244,  40  App.  Div.  473;  598,  98  N.  W.  522 ;  Johnson  v.  North- 
Ames  v.  Manhattan  Life  Ins.  Co.  western  Live-Stock  Ins.  Co.  94  Wis. 
52  N.  Y.  Supp.  759,  31  App.  Div.  121,  68  N.  W.  868. 
186;  Bernard  v.  United  States  Life  'Distinguished  in:  United  Slates. — 
Ins.  Assoc.  43  N.  Y.  Supp.  527,  14  Northern  Assur.  Co.  v.  Grand  Build- 
App.  Div.  149.  ing  Assoc.  183  U.  S.  360,  46  L.  ed. 

North  Carolina.— Kendrick  v.  Mu-  234,  22  Sup.  Ct.  133 ;  New  York  Life 

tual    Life   Ins.    Co.    124   N.    C.    319,  Ins.     Co.     v.    Fletcher,    117    U.     S. 

70  Am.  St.  Rep.  592,  32  S.  E.  728;  531,  29  L.  ed.  938,  6  Sup.  Ct.  837; 

Hornthal  v.  Western  Ins.  Co.  88  N.  United     States     Life     Ins.     Co.     v. 

C.  75.  Smith,  92  Fed.  508,  34  C.  C.  A.  511 ; 

North  Dakota. — Johnson  v.  Dakota  Hubbard    v.    Mutual    Reserve    Fund 

Fire  &  Marine  Ins.   Co.   1   N.   Dak.  Life    Assoc.    80    Fed.    685;    Pha>nix 

179,  45  N.  W.  799.  Ins.    Co.    v.    Warttemberg,    79    Fed. 

O/iio.— Farmers'   Ins.   Co.   v.   Wil-  248,  24  C.  C.  A.  549,  48  U.  S.  App. 

liams,    39    Ohio    St.    589,    48    Am.  344;  Maier  v.   Fidelity  Mutual  Life 

Rep.    474;    Massachusetts    Life    Ins.  Assoc.    78    Fed.    571,    24    C.    C.    A. 

Co.  V.  Esheleman,  30  Ohio  St.  660.  245,  47  U.   S.   App.   322;    Standard 

Oklahoma. — Home   Forum   Benefit  Life  &  Accident  Ins.  Co.  v.  Eraser, 

Order  v.  Jones,  5  Okla.  610,  50  Pac.  76   Fed.   708,   22   C.   C.   A.   502,   44 

165.  U.  S.  App.  694. 
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ity,  the  agent  of  the  company,  even'  though  the  poHcy  provides 
to  the  contrary,  except  the  assured  has  knowledge  of  limitations 
upon  his  authority,  there  are  well-considered  cases  which  hold  that 
such  provision  in  the  policy  is  binding,  and  makes  the  agent  the 
agent  of  the  assured.^^  It  is  also  held  that  where  the  policy 
recites  that  the  statements  in  the  application  are  those  of  the  appli- 
cant, and  that  the  company  will  not  be  bound  by  any  act  or  state- 
ment not  written  in  the  application,  that  such  stipulation  binds 
the  as.sured;^*  and  the  courts  have  sustained  such  a  condition, 
when  contained  in  the  application,  where  there  are  similar  recitals 
in  the  policy. ^^  So  in  case  the  policy  contains  such  provision, 
also  the  other  provision  that  the  agent  procuring  the  application 
is  the  agent  of  the  insured,  it  is  declared  that  the  assured  is  bound 
thereby.i^  It  is  intimated  that  if  the  company's  agent  fills  up 
the  application  at  the  request  of  the  insured,  he  then  becomes 
the  latter's  agent."     And  it  is  expressly  declared  in  a  New  York 

^^rt&ff ma.— Alabama  Gold  Life  Ins.  Missouri.— Lockner  v.   Home   Ins. 

Co.  V.  Garner,  77  Ala.  216.  Co.  17  Mo.  247. 

Georgia.— Reese  v.  Fidelity  Mutual  New   lor/t.— MeCullum  v.  Mutual 

Life  Assoc.   Ill   Ga.   490,   36   S.   E.  Life  Ins.  Co.  55  Hun    (N.  Y.)    103, 

637.  124  N.  Y.  642,  27  N.  E.  412;   Sim- 

Louisiana.— Murphy  v.  Royal  Ins.  mons  v.  New  York  Life  Ins.  Co.  38 

Co.  52  La.  Ann.  791,  27  So.  134.  Hun  (N.  Y.)  309;  Chase  v.  Hamilton 

Maryland.    —     Supreme  .  Council  Ins.    Co.    20    N.    Y.    52;    Kabok    v. 

American  Legion  of  Honor  v.  Green,  Phoenix  Mutual  Life  Ins.  Co.  4  N.  Y. 

71   Md.   273,   17   Am.   St.   Rep.   527,  Supp.  718,  51  Hun  (N.  Y.)  639. 

17  Atl.  1048.  England. — Bleakley      v.      Niagara 

13  Wood  v!  Firemen's  Ins.  Co.  126  Dist.  Mutual  Fire  Ins.  Co.  16  Grant 
Mc^ss.  316;  Rohrbach  v.  Germania  Ch.  (U.  C.)  198;  Moore  v.  Connec- 
Ins.  Co.  62  N.  Y.  47,  20  Am.  Rep.  ticut  Mutual  Fire  Ins.  Co.  41  U.  C. 
451;  Alexander  v.  Germania  Ins.  Co.  Q.  B.  497.     But  see  §  515  herein 

66  N.  Y.  464,  23  Am.  Rep.  76;  Grace  ^^  Holloway  v.  Dwelling-House  Ins. 
V.  American  Central  Ins.  Co.  16  Co.  (St.  L.  C.  A.  1892)  21  Ins.  L.  J. 
Blatchf.  (U.  S.  C.  C.)  433,  Fed.  Cas.   379. 

No.  5,648.     See  Davis  v.  .^tna  Mu-  ^^  Shawmut   Mut.  Fire  Ins.  (  o.  v. 

tual  Fire  Ins.  Co.  67  N.  H.  335,  39  Stevens,  9  Allen  (91  Mass.)  332.  and 

Atl    902,  27  Ins.  L.  J.  544.  cases  cited  in  note  ])roceding  last. 

14  United  States.— ^ey^  York  Life  "  See  Smith  v.  Empire  Ins.  Co.  25 
Ins.  Co.  V.  Fletcher,  117  U.  S.  519,  29  Barb.  (N.  Y.)  497;  Fame  Ins.  Co.  v. 
L.  ed:  934,  6  Sup.  Ct.  837.  Mann,    4    111.    App.    485;    \oung   y 

California.— 'E.nos  v.  Sun  Ins.  Co.    Newark  Fire  Ins.  Co.  59  Conn.  41,  22 

67  CaJ    621,  8  Pac  379.  Atl.  32.     But  examine  Clark  v.  I  nion 
DaA-o<a.— Clevengcr  V.  Mutual  Life   IVfutual  Fire  Ins.  Co.  40  N.  TT.  333, 

Ins.  Co.  2  Dak.  114,  3  N.  W.  313.  77    Am.    Dec.    721;    Patten    v.    M.r- 

Mrt^ZavH/.— Lycoming   Ins.   Co.  v.  chants'  &  Farmers'  Mutual  Fire  Ins. 

Langley,  62  Md."  196.  Co.  40  N.  H.  375;  2  Wood  on  Fire 

il/a.ssar7n(se</s.— Shawmut     ]\ru(ual  Insurance   (2d  ed.)  sec.  412,  pp.  S46 

Fire  Ins.  Co.  v.  Stevens,  9  Allen  (91  ct  seq.     We  agree,  however,  with  Mr. 

Mass  )  332  Wood,  that  "it  would  make  no  differ- 
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ca?e  ^^  that  an  agent  authorized  to  receive  and  forward  applications 
was  the  agent  of  the  assured  where  he  wrote  in  the  answers  to  a 
signed  application,  under  an  agreement  with  the  insured,  and 
misstated  the  facts  as  to  encumbrances.  And  the  same  decision 
was  given,  where  the  surveyor  of  a  mutual  company  failed  to  prop- 
erly describe  the  buildings,  and  the  act  of  incorporation  made  the 
insured  a  member  of  the  company  and  bound  by  its  by-laws,  and 
the  by-laws  made  the  surveyor  the  agent  of  the  applicant.^'  In 
another  case  it  was  held  reversible  error  where  the  court  charged 
that  an  agent  procuring  the  insurance  was  the  company's  agent, 
where  the  sole  evidence  was  the  testimony  of  the  latter  that  he  acted 
for  the  assured,  and  told  him  that  he  represented  several  reliable 
companies.^"  If  an  agent  representing  several  companies  is  applied 
to  for  insurance  to  a  certain  amount  on  property,  said  agent  to 
select  the  companies  and  distribute  the  risk,  he  is  insured's  agent 
as  to  distributing  the  risk.^ 

§  514.  Misrepresentations  of  insurer's  agent  to  induce  insurance. 
— Where  an  agent  of  the  company  acting  within  the  apparent 
scope  of  his  authority,  by  means  of  false  representations,  deceit, 
or  fraud,  induces  another  to  insure  in  the  company,  the  latter  is 
obligated  thereby,  or  the  insured  may  rescind  or  may  detena  m 
an  action  on  the  premium  note.  It  is  essential,  however,  that  the 
representation  should  be  made  in  the  course  of  the  agent's  employ- 
ment, for  the  company  is  not  bound  if  the  agent's  want  of  author- 
ity to  make  a  contract  for  it,  was  known,  nor  if  the  act,  however 
extensive  the  agent's  authority,  was  done  in  his  private  capacity. 
The  insurer,  by  employing  the  agent,  puts  trust  and  confidence  in 
his  skill  and  integrity.  In  addition  to  this,  he  puts  him  in  a  posi- 
tion whereby  he  is  enabled  to  accomplish  the  deceit  and  to  mislead 
the  insured  to  his  prejudice.  It  would,  therefore,  seem  more  reason- 
able that  the  insurer  should  be  the  loser,  rather  than  an  innocent 
third  party.  This  rule  should,  perhaps,  be  more  strictly  enforced 
in  contracts  of  insurance,  especially  of  fire  and  marine  risks,  tlian 
in  case  of  other  contracts ;  ^  for  insurance  is  a  contract  necessitating 

ence  whether  the  agent  is  to  be  treat-  Fire  &  Marine  Ins.  Co.  92  Mich.  482, 

ed  as  the  agent  of  the  insurer  or  the  20  L.R.A.  277,  52  N.  W.  1070. 

assured,  as  knowledge  on  his  part,  in  On  when  agent  is  agent  of  assured, 

reference  to  the  risk  is  the  knowledge  see  note  in  20  L.R.A.  279. 

of  the  companv :  "  Id.  p.  847.  ^  For  the  rule  relating  to  other  con- 
is  Smith   V.  '  Empire    Ins.     Co.   25  tracts,  see  Ewell's  Evans  on  Agency, 

Barb.  (N.  Y.)  497.  lip.    605-620,   side    pp.    466-80;    Du 

13  Susquehanna  Ins.  Co.  v.  Perrlne,  Souchet    v.    Butcher,    113    Ind.    249, 

7  Watts  &  S.    (Pa.)   348.  15  N.  E.  459  (annotated  case),  note 

20  East    Texas    Fire    Ins.     Co.    v.  52  Am.   Dec.  57,  58;   Van  Duzer  v. 

Brown,  82  Tex.  631,  18  S.  W.  713.  Howe,  21  N.  Y.  531. 

1  Michigan   Pipe   Co.   v.   Michigan  On  right  to  rescind  or  reject  policy 
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good  faith,  and  reiiuire.^,  especially  in  murine  rhk?,  tliat  material 
statomenttf,  both  of  the  assured  and  the  a.-.-nrer,  should  l>e  substan- 
tially  tiTie,  nor  should  there  be  any  fraudulent  concealments  of 
material  facts  by  either  party.'  A  distinction  should,  however,  be 
made  as  to  those  representations  which  are  of  facts  material  to 
the  risk,  and  which  are  calculated  to  deceive  or  impose  upon  the 
applicant,  and  those  which  are  mere  expressions  of  opinion  or 
recommendations  upon  which  the  insured  has  no  right  to  rely,* 
although  it  is  intimated  that  if  such  representations  approach  too 
closely  to  the  border  line  of  fraud,  they  may  in  cases  of  insurance 
vitiate  the  contract,  especially  in  cases  of  fire  and  marine  risks.^ 


for  nonconformance  to  representa- 
tions of  insurer's  agent,  see  note  in 
41  L.R.A.(N.S.)   1131. 

^  See  Jones  v.  Dana,  24  Barb.  (N. 
Y.)  395,  holding  that  where  parties 
have  been  induced  to  enter  into  con- 
tracts of  insurance,  upon  a  fraudu- 
lent representation  by  the  agents  or 
officers  of  tlie  company  in  regard  to 
its  capital  or  pecuniary  resources  and 
ability,  or  any  other  matter  which 
rightfully  influenced  them  in  the  ne- 
gotiation, tliey  may  be  relieved 
against  their  contracts:  Farmers' 
Fire  Ins.  Co.  v.  Marshall.  29  Vt.  23, 
where  it  is  held  that  parol  representa- 
tions or  concealments  affecting  the 
risk  will,  in  many  cases,  avoid  a  pol- 
icy, when  they  would  not  have  that 
effect,  or  perhaps  be  permitted  to  be 
shown  in  reference  to  a  contract  of  a 
different  character;  United  States 
Life  Ins.  Co.  v.  Wright,  33  Ohio  St. 
533,  where  a  fraudulent  representa- 
tion b}'  an  agent  of  insurer  to  a  per- 
son to  induce  application  for  insur- 
ance, that  for  a  specified  annual  pre- 
mium a  ]iolicy  would  be  fully  paid  at 
a  given  period  and  further  entitle  the 
holder  to  certain  specified  benefits, 
induced  the  person  to  apply  for  a  pol- 
icy and  to  pay  the  premium,  it  was 
held  that-  the  applicant  may  rescind 
the  contract  and  recover  back  the  pre- 
mium, where  the  policy  issued  is 
materially  different  from  what  was 
represented;  Brown  v.  Donnell,  49 
Me.  421,  77  Am.  Dec.  266,  holding 
that  if  officers  of  a  company  hold  it 

12 


out  as  solvent,  when  by  the  exercise 
of  due  care  and  diligence  thej'  might, 
know  it  was  insolvent,  there  would  be 
good  reason  for  holding  them  guilty 
of  fraud;  Thompson  v.  Phoenix  Ins. 
Co.  75  Me.  55,  46  Am.  Rep.  357, 
where  insured  was  induced  to  settle 
for  a  loss,  upon  false  representation 
of  agent  as  to  effect  of  nonoccupancy 
of  the  building;  held  not  actionable 
if  statements  of  law,  though  false, 
and  if  statement  of  fact  and  not  of 
law,  it  was  only  expression  of  opin- 
ion, and  did  not  sustain  an  action; 
Lovell  V.  St.  Louis  Mutual  Life  Ins. 
Co.  Ill  U.  S.  264,  28  L.  ed.  423,  4 
Sup.  Ct.  390.  It  was  here  held  that 
the  neglect  to  pay  a  premium  on  a  life 
policy  would  not  work  a  forfeiture 
where  the  neglect  was  caused  by  rep- 
resentation of  agent  of  insurer, 
though  without  authority,  that  it 
would  be  converted  into  a  paid-up 
policy  by  the  company,  on  the  basis 
of  the  premiums  already  paid :  New 
Era  Life  Assoc,  v.  Weigle,  128  Pa. 
St.  577,  18  Atl.  393;  Devendorf  v. 
Beardsley,  23  Barb.  (X.  Y.)  656, 
where  insured  was  induced,  by  frau- 
dulent representations  of  agent,  to 
enter  into  contract;  Keller  v.  P'quit- 
able  Fire  Ins.  Co.  28  Ind.  170;  Eilen- 
berger  v.  Protection  Mutual  Fire  Ins. 
Co.  89  Pa.  St.  464. 

*  Simons  v.  New  York  Life  Ins.  Co. 
38  Hun  (N.  Y.)  309. 

*  Farmei-s'  Mutual  Fire  Ins.  Co.  v. 
Marshall,  29  Vt.  23,  per  Redfield, 
C.  J. 
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So  fraudulent  representations  of  the  agent  are  a  complete  defense 
to  a.ssessment-^  or  an  action  on  a  premium  note,^  especially  where 
the  agent's  representations  that  the  company  was  solvent  and  in 
good  condition  were  made  by  the  authority  of  the  directors^  And 
like  representations  by  a  general  agent  to  the  local  agent  who  repeats 
them  to  a  third  party,  thereby  inducing  him  to  insure,  may  be 
set  up  in  defense  to  an  action  on  the  premium  note,^  although  it 
is  held  in  another  case  that  such  representations  are  not  admissible 
against  the  companj^  where  they  were  beyond  the  scope  of  the 
agent's  authorit}^,  he  being  empowered  only  to  receive  and  transmit 
applications  to  the  company.^  It  is  also  held  that  intrusting  an 
agent  Avith  blank  forms  for  applications  for  insurance  and  also 
of  premium  notes,  and  giving  him  authority  to  receive  applica- 
tions, does  not,  of  necessity,  empower  him  to  bind  the  company 
by  declarations  as  to  the  amount  of  its  capital.^"  So  if  the  policy 
issued  is  materially  different  from  what  the  agent  represented  it 
to  be,  the  assured  may  rescind  and  recover  back  the  premium 
paid ;  "  and  the  assured  may  rescind  where  the  agent  misrepre- 
sents the  solvency  and  financial  condition  of  the  company.^^  He 
may  also  rescind  where  he  is  induced  to  insure  by  the  agent's  false 
statements  that  certain  persons  had  insured  in  the  company,  and 
he  may,  in  such  case,  recover  back  the  premium  paid  from  the 
agent.^^  And  if  he  is  induced,  by  the  fraud  of  an  agent  of  a 
mutual  company,  to  become  a  member,  he  is  not  obligated  thereby.^* 
So  the  agent's  representations,  in  response  to  inquiries  by  the 
applicant  as  to  the  amount  of  capital  stock  paid  in  and  invested, 
will  bind  the  company,  especially  Avhere  the  company's  officers 
authorized  such  representations ;  ^*  and,  in  case  of  a  mutual  com- 
pany, its  local  agent  may  bind  it  by  representations  made  in 
response  to  inquiries  regarding  its  financial  standing  and  condition 
or  otherwise.^^  But  the  agent's  fraud  in  procuring  the  application 
is  no  defense  to  an  action  by  the  receiver  of  a  company  to  recover 
assessments  where  the  assured  has  slept  on  his  rights  for  a  long 
period,  and  the  policy  has  been  canceled,  and  the  unearned  pre- 

^  Lycohiing  Ins.  Co.  v.  Woodworth,  ^^  New  Era  Life  Assoc,  v.  Weigle, 

83  Pa.  St.  223.  128  Pa.  St.  577,  18  Atl.  393. 

■^  Poland  V.  Whitman,  33  Ind.  64.  ^3  Hedden  v.  Griffin,  13G  Mass.  229, 

^  Sunbury  Fire  Ins.  Co.  v.  Humble,  49  Am.  Rep.  25.                  . 

100  Pa.  St.  495.  ingrown  v.   Donnell,  49   Me.  421, 

9  Fogg  V.  Pew,  10  Gray  (76  Mass.)  77  Am.  Dee.  266;  Jones  v.  Dana,  24 
409,  71  Am.  Dec.  662.  Barb.   (N.  Y.)  395. 

10  Kelly  V.   Troy   Fire  Ins.   Co.   3  ^^  Foi^g    v.    Griffin,    2    Allen     (84 
Wis.  229,  241,  254.  Mass.)   1. 

11  United   States   Life   Ins.    Co.   v.  i^  Devendorf  v.  Beardsley,  23  Barb. 
Wright,  33  Ohio  St.  533.  (N.  Y.)  656. 
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miiims  returned  by  the  company  and  rights  of  innocent  third 
parties,  such  as  those  of  new  members  of  mutual  companies,  has 
intervened,"  nor  does  the  rule  apply  where  the  assured  has  a 
fiiir  opportunity  to  ascertain  the  tmth,  and  he  could  easily  have 
done  so,  as  where  he  is  given  a  pamphlet  which  he  reads  and 
which  fully  describes  the  plan  of  insurance.^^  So  where  plaintiff's 
agent  falsely  asserts  that  the  ''life  clause,"  so  called,  was  not  con- 
tained in  the  policies  issued  by  a  certain  company,  and  said  agent 
left  his  blank  form  to  compare  with  the  other  contract,  and  defend- 
ant was  subsequently  insured  in  plaintiff's  company,  it  was  held 
that  he  could  not  refuse  to  receive  the  policy,  nor  avoid  his  agree- 
ment to  pay  the  premium  therefor,  because  of  said  false  statement,^' 
Nor  is  evidence  admissible  that  the  company's  agent  represented 
to  the  insured  that  he  would  be  liable  to  only  a  five  per  cent 
assessment  during  any  one  year,  and  the  application  stipulated 
that  the  company  would  not  be  bound  by  any  act  or  statement 
made  to  or  by  the  agent  restricting  its  rights,  or  varying  its  writ- 
ten or  printed  contract,  unless  inserted  in  the  application  in  writ- 
ing; ^o  and  unauthorized  and  false  representations  by  an  agent 
to  receive  applications  for  insurance,  and  the  premium,  for  a  mutual 
insurance  company,  as  to  the  place  where  risks  were  taken,  are 

^■^  Mansfield  v.  Cincinnati  Ice  Co.  was  no  concealment  or  misrepresenta- 
11  Oliio  Dec.  617,  28  Week.  L.  Bull,  tion  on  that  subject.  If,  after  that, 
113;  Dettra  v.  Kestner,  147  Pa.  St.  the  agent  made  representations  re- 
566,  23  Atl.  889.  gpecting  the  advantages  of  the  plan 

18  The  covirt  in  this  case  said :  ''It  over  other  systems  and  forms,  they 
was  the  claim  of  the  plaintiff's  coun-  were  quite  immaterial,  and  amounted 
sel  on  the  argument  of  this  appeal  simply  to  recommendation  and  opin- 
that  this  action  was  for  fraud,  and  ion.  They  had  no  tendency  to  de- 
that  the  exclusion  of  the  representa-  ceive  or  mislead  the  plaintiff  or  her 
tions  made  by  the  agent  of  the  de-  husband  so  long  as  the  plan  itself 
fendant  when  he  solicited  the  appli-  was  explained  to  and  understood  by 
cation  was  erroneous,  because  the  them.  Commendation  is  not  misrep- 
fraud  was  then  and  there  perpetrat-  resentation;  even  exaggeration  diffei-s 
ed  by  him  in  that  way.  The  answer  widely  from  intentional  falsehood, 
to  this  seems  to  be  that  the  power  General  assertions  as  to  value  or  ad- 
and  authority  of  the  agent  to  vantage  cannot  be  made  the  basis  of 
make  representations  was  limited  to  an  action  for  deceit ;  an  expression  of 
statements  made  in  writing  and  pre-  opinion  is  not  a  representation  of 
sented  to  the  officers  of  the  company  fact  upon  which  a  charge  of  fraud 
in  the  application.  And  the  plain-  can  be  predicated:"  Simons  v.  New 
tiff  was  made  aware  of  this  restric-  York  Life  Ins.  Co.  38  Hun  (N.  Y.) 
tion   because  it  is  contained   in   the   300. 

policv    itself;    more    than    that,    the       i9  American  Steam  Boiler  Ins.  Co. 
pamphlet  containing  a  full  and  true   v^  Wilder,   39   Minn.   3o0,  1  L.R.A. 
description  and  representation  of  the    (i71.  4(1  N.  A\  .  252. 
tontine  plan  of  insurance   was   road        ^o  Lycoming  Fire  Ins.  Co.  v.  Lang- 
bv  the  agent  to  the  plaintiff,  and  there   ley,  62  Md.  196. 
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not  admissible  as  a  defense  to  an  action  on  a  premium  note  to 
tlie  company.  And  so  of  similar  representations  by  the  president 
of  the  corporation  to  the  agent  at  the  time  of  his  appointment.^ 
In  an  Illinois  case  the  owner  of  a  building  occupied  by  a  tenant 
was  told  b}^  the  company's  agent,  at  the  time  of  effecting  insur- 
ance thereon,  that  it  would  not  matter  if  the  premises  should 
become  vacant.  The  policy,  when  issued,  provided  that  it  should 
be  void  if  the  building  became  vacant  at  any  time.  The  insured 
had  no  knowledge  of  the  condition,  the  agent  having  kept  the  policy 
in  his  possession  until  after  the  loss.  It  was  held  that  the  company 
having  failed  to  notify  the  insured  of  the  change,  so  that  he  might 
repudiate  or  ratify  the  contract,  was  liable  under  the  actual  con- 
tract as  made  with  the  agent,  and  which  the  insured  had  a  right 
to  suppose  was  the  one  contained  in  the  policy.^  And  the  assured 
has  the  right  to  assume,  without  examination,  that  a  new  policy 
given  to  him  on  continuing  his  insurance  is  substantially  the  same 
as  the  first  one,  where  the  soliciting  agent  told  him  he  would  so 
make  it  out,  with  the  exception  that  it  would  be  changed  so  that 
the  company  need  only  give  a  receipt  in  the  future,  instead  of 
making  a  new  policy.'  So  where  an  insurance  agent,  who  procures 
an  application,  fraudulently  conceals  the  fact  that  the  policy  con- 
tains a  clause,  under  which  the  insured  could  not  cancel  it,  to  take 
out  insurance  in  other  companies  without  forfeiting  the  premium, 
such  clause  does  not  bind  the  insured.'*  But  it  is  held,  however, 
that  if  an  agent  has  power  only  to  solicit  applications,  and  not  to 
issue  policies,  that  his  representations  that  mortgages  would  not 
invalidate  the  policy  is  not  binding  upon  the  company  in  the  face 
of  a  condition  in  the  policy  that,  in  case  the  property  was  mort- 
gaged without  the  written  consent  of  the  superintendent  indorsed 
on  the  policy,  the  contract  should  be  void.^  And  the  same  rule 
applies  where  the  agent  represented  to  the  insured  that  the  policy 
would  not  prevent  his  keeping  gunpowder,  which  was  not  true.^  So 
if  a  partner  is  induced  by  the  representations  of  the  agent  to  insure 
the  firm  property  in  his  own  name  it  is  held  that  the  whole  firm 
interest  is  covered.' 

^  Hacknev    v.     Alles^heny    Mutual  *  Hartford  Steam  Boiler  Inspection 

Ins.  Co.  4  Pa.  St.  185.  &  Ins.  Co.  v.  Cartier,  89  Midi.  41,  50 

2  St.  Paul  Fire  &  Marine  Ins.  Co.  N.  W.  747. 

V.  Wells,  89  111.  82.  5  g^ji^ii  v.   Continental  Ins.   Co.  6 

On  provisions  in  insurance  policy  Dak.  433,  43  N.  W.  810. 

in  respect  to  vacancy  as  affected  by  ^  Western  Assur.  Co.  v.  Rector,  85 

agent's  representations  or  knowledge,  Kv.  294,  3  S.  W.  415. 

see  note  in  2  L.R.A.(N.S.)  548.  "'Manhattan   Ins.   Co.   v.  Webster, 

^Burson  V.  Fire  Assoc.  136  Pa.  St.  59   Pa.    St.   227,   98   Am.   Dec.    332; 

267,   20   Am.   St.   Rep.   919,  20   Atl.  Anson    v.    Winneshelk    Ins.    Co.    23 

401,  26  Week.  Not.  Cas.  408.  Iowa,   84.     But.  see  Peoria  Ins.   Co. 
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§  515.  Notice  to  and  knowledge  of  agent:  generally, — As  a  .<j;en- 

eral  rule,  nolice  to  an  agent  and  know  lei  l,i!,e  olttained  hy  liini  while 
acting  within  the  scope  of  his  authority  is  notice  to  the  principal. 
This  api)lies  to  insurance  companies  and  their  agents  respecting 

material  facts  affecting  the  risk,^  and  such  companies  are  estopped 

V.   Hall,    12   Mich.   202.     See   §   417  Ins.   Co.   124  Ky.  733,  124  Am.   St. 

herein.  Rep.  425,  99   S.  W.  963;  Germania 

'  United  States.— Hoover  v.  Wise,  Ins.   Co.  v.   Ashbv,  112  Kv.  303.  90 

91   U.    S.   308,   310,   23   L.   ed.   393;  Am.  St.  Rep.  295,  65  S.  W.  611,  23 

Northern  Assur.  Co.  v.  Grand  View  Ky.  L.  Rep.  1564. 

Buildins:  Assoc.   101   Fed.  77,  41  C.  Louisiana. — Richard  v.  Springfield 

C.  A.  207,  29  Ins.  L.  J.  589.  Fire  &  Marine  Ins.  Co.  114  La.  794, 

Arkansas. — Queen      of      Arkansas  38  So.  563. 

Ins.  Co.  V.  Laster,  108  Ark.  261,  156  Morv/anrf.— Hartford  Fire  Ins.  Co. 

S.  W.  848;  Seeuritv  Mutual  Ins.  Co.  v.  Keating,  86  Md.  130,  63  Am.  St. 

V.  Woodson,  79  Ark.  266,  116  Am.  St.  Rep.  499,  38  Atl.  29. 

Rep.  75,  95  S.  AV.  481;  State  Mutual  Michigan. — Jacobs    v.    Queen    Ins. 

Ins.  Co.  V.  Latourette,  71  Ark.  242,  Co.  of  America,  183  Mich.  512,  150 

100  Am.  St.  Rep.  63,  74  S.  W.  300.  N.  W.  147,  45  Ins.  L.  J.  173;  Haire  v. 

California. — Kruger     v.     Western  Ohio  Farmers  Ins.  Co.  93  Mich.  481, 

Fire  &  ]\Iarine  Ins.'  Co.  72  Cal.  91,  1  32  Am.  St.  Rep.  516,  53  N.  W.  623. 

Am.  St.  Rep.  42,  13  Pac.  156.  Minnesota. — Bemis  v.  Pacific  Coast 

Colorado. — Merchants  Mutual  Fire  Casualty   Co.   125   Minn.  54,   145   N. 

Ins.  Co.  V.  Harris,  51  Colo.  95,  116  W.    622;    Fredman    v.    Consolidated 

Pac.  143,  40  Ins.  L.  J.  1733.  Fire  &  Marine  Ins.  Co.  v.  Albert  Lea, 

Georgia. — Supreme  Lodge  Knights  104  Minn.  76,  124  Am.  St.  Rep.  608, 

of  Pythias  v.  Few,  142  Ga.  240,  82  316  X.  W.  221;  Parsons,  Rich  &  Co. 

S.  E.  627;  Fair  v.  Metropolitan  Life  v.    Lane    (Lane    v.    Parsons,    Rich   & 

Ins.   Co.    (Ga.   1908-1909)    63    S.  E.  Co.:    Millers'   &   Manufacturers    Ins. 

812.  Co.    In   re)    97   Minn.   98,   4  L.R.A. 

7/ZJW0/.S.— Germania   Life   Ins.    Co.  (N.S.)    231,  100  N.  W.  485.     (Rule 

V.  Keller.  168  111.  293,  48  N.  E.  297,  declared  supported  by  great  weight 

aff'g  63  111.  App.  188;  Lumberman's  of  authority). 

Mutual  Ins.  Co.  v.  Bell,  166  111.  400.  3//.ssoMr/.— Griffith      v.      Supreme 

57  Am.  St.  Rep.  140,  45  N.  E.  130;  Council    Roval    Arcanum,    182    Mo. 

Home  Ins.  Co.  v.  Mendenhall,  164  III.  App.  644.  166  S.  W.  324. 

548,  36  L.R.A.  374,  45  N.  E.  1078.  A^bro.sAa.— Rochester       Loan       & 

Iowa. — Funk  v.  Anchor  Fire  Ins.  Banking  Co.  v.  Liberty  Ins.   Co.  44 

Co.  171  Iowa,  331,  153  N.  W.  1048,  Neb.  537,  48  Am.   St. 'Rep.  745,  62 

1051;    Kessler    y.    Farmers'    Mutual  N.  W.  877. 

Fire    &    Liglitning    Ins.    Assoc.    160  New     York. — Lewis     v.     Guardian 

Iowa,  374,  141  N.  W.  954;  Wilson  y.  Fire  &  Life  Assur.  Co.  181  N.  Y.  392, 

Anchor  Fire  Ins.  Co.  143  Iowa,  458,  106  Am.  St.  Rep.  557.  74  N.  E.  224, 

122  N.  W.  157;  Hagan  v.  Merchants'  .34   Ins.    L.   J.   981;    De   Noyelles   v. 

&  Bankers'  Ins.  Co.  81  Iowa,  321,  25  Delaware  Ins.  Co.  78  ]\risc.  649.  1.38 

Am.   St.  Rep.  493,  46  N.  W.   1114;  N.  Y.  Supp.  855;  Port  Jeryis  v.  First 

Miller   y.    Mutual    Benefit    Life   Ins.  National  Bank.  96  N.  Y.  559;  Carmll 

Co.  31  Iowa,  216.  7  Am.  Rep.  122.  v.    Charter   Oak    Ins.    Co.    38    Barl). 

/toHsas.— Continental    Ins.    Co.    v.  (N.  Y.)    402;    Fulton    Bank   v.   New 

Pearce.  39  Kan.  396,  7  Am.  St.  Rep.  York  &   Shamn   Canal   Co.   4   Paige 

557,  18  Pac.  291.  Ch.   (  X.  Y. )   127. 

Kentucky. — Cranford  v.  Trayelers'  North  Dakota. — Loisen  y.  St.  Paul 
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from  asserting  the  invalidity  of  the  policy  at  the  time  it  was 
issued  for  theviolation  of' any  of  the  conditions  of  such  pohcy  if, 
at  the  time  it  was  so  issued,  the  fact  of  such  violation  was  known 
to  the  company  or  its  duly  authorized  agent,^  So  where  the  fact 
communicated  to  the   agent  has  relation  to  or  arises   from  the 

Fire  &  Marine  Ins.  Co.  20  N.  Dak.  Benefit  Order,  95  Wis.  305,  70  N.  W. 
316  30  LR  A.(N.S.)  539,  127  N.  W.  476;  Dowling  v.  Lancashire  Ins.  Co. 
837;  •         V         /  g2  Wis.  63,  31  L.R.A.  112,  65  N.  W. 

Oklahoma.— Rochester  German  Ins.  738.  Contra  as  to  agent's  knowledge 
Co.  V.  Rodenhouse,  36  Okla.  378,  128  received  after  execution  of  policy, 
Pac    508.  Woodard   v.   German   American   Ins. 

Pennsylvania.— C\\mer  Opera   Co.    Co.  128  Wis.  1,  106  N.  W.  681,  35 
V    Flood  City  Mutual  Fire  Ins.  Co.    Ins.  L.  J.  393,  397. 
238  Pa    137, '85  Atl.  1111,  42  Ins.  L.        Wyoming.— Kahn  v.  Traders'  Ins. 
J    736  •    Caldwell   v.   Fire   Assoc,   of    Co.  4  Wyo.  419,  62  Am.  St.  Rep.  47, 
Philadelphia,  177  Pa.  492,  39  W.  N.   34  Pac.  1059. 

C.  238,  35  Atl.  612;  Burson  v.  Fire  EngUwcL-l^orTis  v.  La  Neve,  3 
Association  of  Philadelphia,  136  Pa.   Atk.  26. 

St  267,  20  Am.  St.  Rep.  919,  20  Atl.  So  in  England  upon  the  same  prin- 
401;  Dunie  v.  Kensington  Mutual  eiple,  the  knowledge  and  representa- 
Fire  Ins.  Co.  24  Lancaster  L.  R-ev.  tions  of  the  insured's  agent  is  that  of 
316,  318;  Carnes  v.  Farmer's  Fire  the  principal.  Arnould  on  Marine 
Ins.  Co.  20  Pa.  Super.  Ct.  634.  Ins.   (Maclachlan's  ed.)  pp.  51o,  ooO, 

Soiith  Carolina.— FoweW  v.  Conti-  551,  553. 

nental  Ins.  Co.  97  S..  Car.  375,  81  S.       Notice  to  president  of  company  of 

E.  654;  Pearlstine  v.  Pho?nix  Ins.  Co.   prior  insurance  is  notice  to  the  eom- 

74  S   Car  246  54  S   E.  372.  pany:  National  Ins.  Co.  v.  Crane,  16 

South   Dakota.— Lawyer   v.    Globe   Md.  260,  77  Am.  Dec.  289.     Payment 

Mutual  Ins.  Co.  25  S.  Dak.  549,  127   of    debt    to    creditor's    agent    binds 

N.  W.  615,  39  Ins.  L.  J.  1588.  creditor  with  knowledge  of  debtor's 

Tennessee.— B.ome  Ins.  Co.  v.  Han-   insolvency,  where  creditor's  agent  had 

cock    106  Tenn.  513,  52  L.R.A.  665,  such  notice:  Matthews  v.  Riggs,  80 

62  S.  W.  145.  Me.     107,     13     Atl.     48.       Where 

^ Texas'— Kaufman  &  Runge  v.  Ro-   traveling  agent  who  has  authority  to 

bey,  60  Tex.  310,  48  Am.  Rep.  266;   solicit  insurances,  makes  surveys  and 

Western    Assurance    Co.    v.    Hillyer-  receive   applications,   receives   notice 

Deutscb-Jarrutt    Co.    —    Tex.    Civ.   of  another  insurance,  such  notice  is 

App.  ,  167   S.  W.   816;   Amarillo   binding  upon  the  company,  though  it 

National' Life  Ins.  Co.  v.  Brown,  —  never  reached  it:  McEwen  v.  Mont- 
Tex  Civ.  App.  — ,  166  S.  W.  658;  gomery  Mut.  Ins.  Co.  5  Hill  (N. 
Fire  Association  of  Philadelphia  v.  Y.)  101;  Sexton  v.  Montgomery 
La  Grange  &  Lockhart  Compress  Co.  County  Mutual  Ins.  Co.  9  Barb.  (N. 
50  Tex.   Civ.  App.  172,  109   S.  W.  Y.)  191. 

2i34_  ^  Mesterman  v.  Home  Mutual  Ins. 

y/r^mia.— National  Union  Ins.  Co.    Co.  5  Wash.  524,  34  Am.   St.  Rep. 

V   Burkholder,  116  Va.  942,  83  S.  E.   877;  Glover  v.  National  Fire  Ins.  Co. 

404,  45  Ins.  L.  J.  60.  85  Fed.  125,  30  C.  C.  A.  95,  27  Ins. 

Washington.— GaskiW  v.  Northern   L.  J.  678 ;  Crawford  v.  Travelers'  Ins. 

Assur.   Co.  73  Wash.   668,  132  Pac.    Co.  124  Ky.  733,  124  Am.  St.  Rep. 

643;  Staats  v.  Pioneer  Ins.  Assoc.  55   425,  99  S.  W.  963.     See  also  citations 

Wash.  51, 104  Pac.  185.  under  last  preceding  note, 

Wisconsin. — De     Witt     v.     Home 
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subject  matter  of  the  agency,  the  presumption  exists  that  the  agent 
has  communicated  such  fact  to  his  principal.  This  is  true  whether 
the  agent  actually  does  so  communicate  such  fact  or  not.  It  also 
equally  holds  whether  the  agent's  failure  so  to  do  arises  from 
mere  neglect  or  design,  or  whether  the  notice  to  the  agent  is  actual 
or  constructive.  In  cases  of  special  or  class  agents,  whose  duty 
is  to  communicate  certain  facts  to  the  directors  or  managing  agents, 
notice  to  them  of  such  facts  is  notice  to  the  company.^"  The  force 
of  the  above  statements  is  more  apparent  for  the  reason  that  as  a 
legal  entity  the  only  knowledge  or  information  an  insurance  com- 
pany can  acquire  must  be  obtained  through  its  agencies."  Said 
above-stated  rule  does  not  apply,  however,  where  the  person  deal- 
ing with  the  agent  has  knowledge  of  his  Hmited  powers  and  that 
he  is  exceeding  them.^"  j^or  has  it  any  application  when  the  facts 
w^ere  not  known,  since  what  is  not  known  cannot  be  waived.^^  A 
distinction  is  also  made  as  to  the  time  of  notice  and  the  nature 
of  the  conditions,  and  it  is  declared  in  a  New  York  case  that  the 
law  is  well  settled  in  that  State  that  if  the  insurance  company  or 
its  general  agent  is  at  the  time  of  the  issue  of  the  policy  notified 
of  facts  which,  under  the  terms  of  the  policy,  would  render  it 
void  if  not  noted  on  the  policy,  the  company  cannot  avail  itself 
of  such  a  defense,  though  a  different  rule  prevails  as  to  breaches 
of  condition  occurring  subsequent  to  the  issue  of  the  policy.-* 
Again,  the  knowledge  of  an  agent  authorized  to  issue  policies  may 
constitute  knowledge  of  and  estop  the  company,  notwithstanding 

10  See  New  England  Fire  &  Marine    171  Iowa,  331,  153  N.  W.  1048,  1051. 
Ins.  Co.  V.  Sohettler,  38  111.  166,  171;    See  §  386  herein.  ^ 

Massachusetts  Life  Ins.  Co.  v.  Eschel-  ^^  Crawford  v.  Travelers  Ins.  Co. 
man,  30  Ohio  St.  647,  657,  which  124  Ky.  733,  124  Am.  St.  Rep.  42o. 
holds  that  where  a  general  agent,  in  99  S.  W.  903.  See  §  429  herein 
the  due  prosecution  of  his  business,  "  p-^i-sons.  Rich  &  Co.  v.  Lane 
appoints  a  suhagent,  notice  coming  (Lane  v.  Par.sons,  Rich  &  Co.:  31  il- 
to  the  suhagent  in  the  due  course  of  lers'  &  Manufacturers'  Ins.  Co.  In 
his  business  is  notice  to  the  principal:  re)  97  Minn.  98,  4  L.R.A.lN.b.)  -61, 
Jones    V.    Bamford,    21    Iowa,    217;    106  N.  W.  485. 

Calais  Steamboat  Co.  v.  Scudder,  2  i*  Lewis  v.  Guardian  Fire  &  Life 
Black  (07  U.  S.)  389,  17  L.  ed.  282;  Assur.  Co.  Ltd.  181  N\  392  lOh 
Mechanics'  Bank  v.  Seton,  1  Pet.  (26  Am.  St.  Rep.  o5/  /4  ^.E.  224.  34 
U  S  )  309,  7  L.  ed.  152;  Scudder  v.  Ins.  L.  J.  981,  per  Cullen.  C.  J.,  citnifj 
Calais  Steamboat  Co.  1  Cliff.  (U.  S.  Wood  v.  American  Firo  Ins.  C.x  14!) 
C  C.)  381,  Fed.  Cas.  No.  12,565;  N.  Y.  382,  52  Am.  St.  Kej).  /33.  44 
Sager  v.  Portsmoutli  R.  R.  Co.  31  N.  E.  80;  Van  Schoick  v.  ^lagara 
Me.  228,  50  Am.  Dec.  659.  See  also  Fire  Ins.  Co.  68  N.  \ .  434.  See  also 
cases  under  this  and  next  following  .Ftna  Fire  Ins  Co.  y.  Kenne  Iv  K.l 
sections  Ala.  600.  135  Am.  St.  Rep.  IbO,  50 

•       On  effect  of  notes  to  subject,  see    So.  73;  Fair  v.  Meh-oi.ol.tan  I^ii^^  I»>- 
note  in  21  L.R.A.  342.  Co.  5  Ga.  App.    <0b,  63  b.   L.  bl-, 

1^  Funk  V.   Anchor  Fire  Ins.   Co.   814. 
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the  policy  provides  that  the  agent  may  not  waive  its  conditions.^"* 
And  where  any  fact  that  would  constitute  a  breach  of  condition 
precedent  to  any  liability  of  the  company  on  the  policy  is  fully 
known  to  its  agent,  local  or  general,  who  is  authorized  to  con- 
summate the  contract  of  insurance,  the  agent's  knowledge  is  the 
knowledge  of  the  company,  and  his  act  in  executing  the  policy, 
as  a  valid  and  completed  contract,  is  an  exercise  of  the  power  of 
the  company,  and  constitutes  a  waiver  by  it  of  such  condition  prece- 
dent, and  of  the  general  requirements  that  waivers  of  conditions 
expressed  in  the  policy  shall  be  in  writing  indorsed  thereon. ^^ 
And  where  the  agent's  knowledge  was  obtained  before  the  appli- 
cation was  signed,  the  insurer  is  bound,  notwithstanding  a  provi- 
sion in  the  policy  that  the  company's  agents  shall  have  no  power 
to  waive  its  conditions-i*^  So  the  agent's  knowledge  as  to  an  agree- 
ment affecting  the  terms  of  the  contract  which  said  agent  had 
made  with  the  applicant  but  which  had  not  been  written  into  the 
application  as  agreed,  is  held  binding  upon  the  insurer  in  a  suit 
for  reformation  of  the  policy  notwithstanding  the  application  pro- 
vides that  statements  do  not  bind  the  company  unless  in  writing 
and  the  contract  stipulates  that  only  certain  agents  can  alter  it 
except  in  writing.^^ 

Notice  to  an  insurance  agent  of  the  facts  authorizing  a  forfeiture 
of  a  policy  will  be  attributed  to  the  company,  where  the  policy 
does  not  contain  any  provision  that  notice  to  the  agent  shall  not 
be  notice  to  the  company,  but  only  tliat  conditions  of  the  policy 
may  not  be  waived  otherwise  than  in  a  prescribed  manner.^^ 

§  515a.  Same  subject:  rule  applies  to  what  agents.— Notice  to 
a  general  agent  with  authority  to  issue  the  policy  is  notice  to  the 
eompany.20  /^^d  where  a  general  agent  with  authority  to  enter 
into  contracts  has  knowledge  of  material  facts  such  knowledge 
is  that  of  the  insurer.^     So  notice  given  by  the  insured  to  a  gen- 

15  Gans  V.  St.  Paul  Fire  &  Marine  ^^  Pfiester  v.  Missouri  State  Life 
Ins.  Co.  43  Wis.  108,  28  Am.  Rep.  Ins.  Co.  85  Kan.  97,  116  Pae.  245. 
535 ;  Glover  v.  National  Fire  Ins.  Co.  ^^  German  Ins.  Co.  v.  Shader,  68 
85  Fed.  125,  30  C.  C.  A.  95,  27  Ins.  Neb.  1,  60  L.R.A.  918,  93  N.  W. 
L.    J.    678.     See    preceding    sections  972. 

under  this  chapter.  ^"  Schaeffer    v.    Farmers'    Mutual 

16  Farnum  v.  Phnenix  Ins.  Co.  83  Fire  Ins.  Co.  80  Md.  5(i3,  45  Am.  St. 
Cal.  246,  17  Am.  St.  Rep.  233,  23  Rep.  361,  31  Atl.  317;  Combs  v.  Han- 
Pao.  869.  nibal  Savings  &  Ins.  Co.  43  Mo.  148, 

"Follette  V.  United  States  Mutual  97  Am.  Dec.  383;  Ames  v.  New  York 

Accident  Assoc.  107  N.  Car.  240,  12  Mutual  Ins.  Co.  14  N.  Y.  253;  Owens 

L.R.A.  315,  22  Am.  St.  Rep.  878,  12  v.  Holland  Purchase  Ins.  Co.  56  N. 

S.  E.  370;  Follette  v.  Mutual   Acci-  Y.  565. 

dent    Assoc.    110    N.    Car.    377,    15        ^  Powell  v.  Continental  Ins.  Co.  97 

L.R.A.  668,  28  Am.  St.  Rep.  693,  14  S.   C.   375,  81   S.   E.  654;  Lewis  v. 

S    E    923  Guardian  Fire  &  Life  Assur.  Co.  181 
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era!  agent  of  the  insurer,  ten  days  before  a  loss  by  fire,  of  the  use 
of  an  engine  near  the  insured  building,  and  of  his  readiness  to 
comply  with  conditions  of  the  policy  concerning  an  increase  of 
the  risk  arising  from  the  use  of  such  engine,  is  notice  to  the  insurer.- 
If  an  agent  has  the  supenision  and  inspection  of  the  insurer's 
risks,  the  latter  must  be  charged  with  knowledge  of  any  fact  learned 
by  such  agent  in  the  performance  of  his  duty  as  such  inspector.' 
So  where  an  assistant  district  superintendent  has  knowledge  that 
the  assured  is  connected  with  the  liquor  business,  such  knowledge 
acts  as  a  waiver  of  a  condition  in  the  policy  requiring  a  written 
permit  therefor  signed  by  the  president  or  secretary.* 

Notice  to  local  agents  of  a  foreign  company  is  also  notice  to 
the  company.  "Where  the  principal  habitually  deals  through  such 
agents  with  third  parties,  the  latter  have  a  right  to  assume  that 
tiie  former  are  authorized  to  receive  from  them  material  com- 
munications relating  to  the  business  they  are  transacting,  unless 
they  are  notified  to  the  contrary,  providing  that  the  agent  is  act- 
ing within  the  apparent  scope  of  his  authority.^  So  notice  of  the 
breach  of  any  condition  to  a  local  agent,  authorized  to  contract 
for  risks,  receive  and  collect  premiums  and  deliver  policies  is  notice 
to  the  insurer.^  And  if  a  local  agent,  having  power  to  receive 
premiums,  receives  a  premium  on  a  life  policy  after  he  has  notice 
of  the  violation  of  a  condition  therein,  respecting  residence,  and 
which  renders  the  policy  voidable  at  the  company's  election,  his 
knowledge  is  notice  to  the  company  of  the  fact  of  such  residence.' 
So  knowledge  of  a  local  insurance  agent  is  the  knowledge  of  the 
insurance  company  employing  him.^  The  knowledge  and  acts  of 
a  soliciting  agent  at  the  time  of  delivering  the  policy  also  operate 
as  a  waiver  of  misstatements  in  the  application;  ^  and  notice  to 
an  agent  of  a  life  insurance  company,  when  procuring  an  appli- 
cation, is  notice  to  the  company  where  the  agent  is  authorized  to 
solicit,  make  out,  and  fonvard  applications,  deliver  policies,  and 
collect  and  transmit  premiums.^" 

N.  Y.  392,  106  Am.  St.  Rep.  557,  74  RurklioMer,  116  Va.  942,  83  S.  E. 

N.  E.  224.  404.  45  Ins.  L.  J.  00. 

2  Schaeffer  v.  Farmers'  Mut.  Fire  "^  Gennania  Life  Ins.  Co.  v.  Kooli- 

Ins.  Co.  80  Md.  563,  45  Am.  St.  Rep.  ler.  IGS  111.  293,  61  Am.  St.  Rep.  108, 

361.  31  Atl.  317.  48  N.  E.  297. 

3piia>nix  Ins.  Co.  v.  Holcombe,  57  ^  Norton  v.  Home  Ins.  Co.  121  N. 

Neb.  622,  73  Am.  St.  Rep.  532.  C.  498,  65  Am.  St.  Rep.  717,  29  S. 

^McGurk  V.  Metn)i)olitan  Life  Ins.  E.  944. 

Co.  56  Conn.  528,  1  L.R.A.  563,  16  ^  !\Ietropolitan    Life    Ins.    Co     v. 

Atl    263  Willis.  37  Ind.  App.  48,  76  N.  E.  560. 

SKeeler    v.    Niacrara    Ins.    Co.    16  1°  Miller    v.    Mutual    Bonelit    Life 

Wis.  523,  84  Am.  Dec.  714.  Ins.   Co.  31  Iowa,  216,  7  Am.   Rep. 

«  National  Union  Fire  Ins.  Co.  v.  122,  and  note,  128.     See  also  preccd- 
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The  insurer  may  also  be  held  chargeable  with  notice  of  facts 
known  to  its  agent's  clerk  the  same  as  if  known  to  the  agent.^^ 
So  a  clerk  exclusively  employed  on  behalf  of  insurance  agents  as 
a  solicitor,  although  his  compensation  is  regulated  by  the  applica- 
tions he  procures,  and  who  has  a  desk  in  their  oflice  for  that  busi- 
ness, is  a  clerk  of  such  agents,  notice  to  whom  of  other  irisur- 
ance  on  property  insured  through  him  operates  as  notice  to  the 
company. ^^ 

Notice  given  a  bank  which  has  authority  from  the  insurer  to 
collect  and  receive  premiums  and  to  issue  receipts  therefor,  of  a 
change  in  the  post  office  address  of  the  as,sured  is  also  binding  on 
the  insurer.^^  Again,  knowledge  on  the  part  of  an  examining 
phj'sician  of  an  insurance  company  that  the  answers  given  to,  and 
written  by,  him  in  an  application  for  life  insurance  are  false  estops 
the  insurer  from  forfeiting  the  policy  for  such  false  answers,  al- 
though under  the  contract  of  insurance  such  answers  are  made 
warranties.^*  So  knowledge  of  the  medical  examiner  as  to  the 
applicant's  state  or  condition  of  health,  binds  the  insurer.^* 

§  515b.  Same  subject:  when  certain  agents  not  within  rule. — 
Notice  to  a  soliciting  agent,  after  a  fire  insurance  policy  has  been 
issued,  is  not  notice  to  the  company. ^^  So  it  is  declared  that  notice 
to  an  agent,  whose  authority  is  limited  to  taking  applications  and 
delivering  policies  does  not  bind  the  company. ^'^  And  a  medical 
examiner  of  an  insurance  company  required  by  it  to  fill  out  medical 
certificates  is  not  the  agent  of  the  company  for  anything  more  than 
such  certificates.  Notice  to  him  of  anything  not  called  for  by  his 
certificate  is  not  notice  to  the  insurer,  and  he  has  no  authority  to 
waive  an  answer  or  give  advice  binding  on  tlie  insurer  to  write  an 
answer  as  it  is  written  in  the  application  for  insurance."     So  a 

inp^  sections  iinder  this  chapter;  Mc-  personal   knowledge,  see  note  in   41 

Ewen  V.  Mf)ntffomerv  Count v  Mutual  L.R.A.fN.S.)   510. 

Ins.  Co.  5  Hill   (N.Y.)   lOi.  ^^ /Etna  Fire  Ins.  Co.  v.  Kennedy, 

"  Bennett   v.    Council    Bluffs    Ins.  Ifil  Ala.  600,  135  Am.  St.  Rep.  IGO, 

Co.  70  Iowa,  600,  .31  N.  W.  948.  50  So.  73.     See  also  Lewis  v.  Guar- 

12  Arff  V.  Star  Fire  Ins.  Co.  125  N.  dian  Fire  &  Life  Assur.  Co.  Ltd.  181 

Y.  57,  10  L.R.A.  609,  21  Am.  St.  Rep.  N.  Y.  392,  106  Am.  St.  Rep.  557,  74 

721,  25  N.  E.  1073.  N.  E.  981,  per  Cullen,  C.  J. 

1^  Goodwin    v.    Provident    Savings  ^"^  Alexander  v.  Germania  Fire  Ins. 

Life  Ass'n,  97  Iowa,  226,  59  Am.  St.  Co.  66  N.  Y.  464,  23  Am.  Rep.  76. 

Rep.  411,  .32  L.R.A.  473,  66  N.  W.  See  Residence  Fire  Ins.  Co.  v.  Ilan- 

157.  nawald,  37  Mich.  103,  2  W.  Ins.  Rev. 

1*  Franklin  Life  Ins.  Co.  v.  Galli-  88;  Mitchell  v.  Lycoming  Mutual  Ins. 

gan,  71  Ark.  295,  100  Am.  St.  Rep.  Co.  51  Pa.  St.  402.     See  also  preced- 

73,  73  S.  W.  102.  ing  sections  under  this  chuiiter. 

15  Fair   v.   Metropolitan   Life   Ins.  ^^  Leonard     v.     State     Mut.     Tiife 

Co.  5  Ga.  A  pp.  708,  63  S.  E.  812.  Assur.  Co.  24  R.  I.  7,  93  Am.  St.  Rep. 

On  estoppel  bv  medical  examiner's  698,  51  Atl.  1049. 
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clerk  employed  by  an  insurance  company's  agent  without  the  knowl- 
edge of  the  company,  and  authori/?ed  by  such  agent  to  fill  out  and 
issue  policies,  sign  the  agent's  name,  and  to  indorse  the  rate  of 
insurance  on  policies,  is  not  the  agent  of  the  company  so  as  to 
charge  it  with  notice  of  facts  of  which  he  has  notice. ^^  And  knowl- 
edge of  local  insurance  agents  as  to  the  condition  of  a  risk  upon 
which  they  issue  policies,  the  property  belonging  to  a  corporation 
of  which  they  are  directors  and  large  stockholders,  which  fact  was 
not  known  to  the  insurer  or  its  general  agent,  is  not  chargeable  to 
the  insurer.^" 

Knowledge  of  Lloyds  agents  is  not  knowledge  of  individual 
underwriters  who  are  members.^ 

§  515c.  Same  subject:  notice  to  one  of  firm  of  agents. — Informa- 
tion imparted  to  one  agent  of  the  insurer  in  dealing  with  the 
assured,  may  be  imputed  to  the  company  and  to  another  agent 
participating  in  those  dealings,  though  in  fact  the  second  agent 
is  ignorant  of  the  information  imparted  to  the  first,  so  that  if  one 
of  a  lirm  of  insurance  agents  is  notified  before  a  policy  issues,  of 
a  fact  which  bv  its  terms  makes  it  void,  such  fact  must  be  deemed 
waived  if  the  policy  subsequently  issues  through  its  delivery  by  the 
other  agent  to  whom  such  information  had  not  been  given.^ 

§  515d.  Same  subject:  brokers. — Knowledge  of  an  agent  who, 
because  of  inability  to  place  insurance  in  his  own  company,  brokers 
it  to  another  insurer  through  its  agent,  will  l)e  imputed  to  said 
insurer.^  But  in  determining  whether  and  to  what  extent  notice 
to  or  knowledge  of  a  broker  obligates  the  insurer,  what  we  have 
stated  under  a  prior  section  *  is  important  in  this  connection.  We 
will  state  here,  however,  that  although  an  insurance  company  is 
bound  by  the  knowledge  of  its  agent;  it  is  held  not  bound  by  the 
knowledge  of  a  broker  unless  actually  communicated  to  it,^  al- 

^^  Waldman    v.    North    British    &  American  Central  Ins.  Co.  132  N.  Y. 

Men^antile  Ins.  Co.  !)1  Ala.  170,  24  49,  28  Am.   St.  Rep.  548,  30  N.  E. 

Am.  St.  Kep.  883,  8  So.  666.  254. 

^^  Home   Ins.   Co.   v.   North  Little  ^  Maryland  Casualty  Co.  v.  Gaffnev 

Rock  Ice  &  Electric  Co.  86  Ark.  538,  Mainit'acturinp:  Co.   93   S.   Car.   406, 

23  L.R.A.(N.S.)  1201,  111  S.  W.  994.  76    S.    E.    1089.     (Under   Civ.    Code 

^Wilson  V.  Salamandra  Assurance  1902,  sec.  1810;  Civ.  Code  1912,  sec. 

Co.  of  St.  Petersburg,  9  Asp.  M.  C.  2712). 

370,   Id.   n.   s.   370,   88   L.   T.   96,   8  *  See  §  414  herein. 

Conn.  Cas.  129.  ^  Frcdman  v.  Consolidated  Fire  & 

2  Lewis   V.   Guardian   Fire  &   Life  Marine  Ins.  Co.  of  Albert  Lea,  104 

Assur.  Co.  181  N.  Y.  392.  106  Am.  St.  Minn.  76,  124  Am.  St.  Rep.  608,  116 

Rep.  557,  74  N.  E.  224,  34  Ins.  L.  J.  N.  W.  221. 

981,  citinij  witli   approval,   Berrv  v.  On    effect    of    insurance    broker's 
Joyce  Ins.  Vol.  II.— 81.    '     1281 
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though  tlie  contrary  is  decided  under  an  Indiana  case.^  So  it  is 
determined  that  notice  to  an*  ordinary  insurance  broker  is  not 
notice  to  the  insurer.'''  So  the  knowledge  of  an  insurance  broker  as 
to  title,  -where  he  is  not  under  the  circumstances  the  company's 
agent,  does  not  bind  the  assured  by  estoppel  *  nor  is  notice  to  a 
broker  to  solicit  applications  notice  to  the  company ;  ^  and  notice 
of  facts  to  or  knowledge  of  one  who  acts  as  a  general  insurance  bro- 
ker on  his  own  account,  and  who  places  the  risk  in  such  company  as 
may  accept  it,  does  not  bind  the  company  in  which  the  insurance 
is  placed  by  him  for  another.^" 

§  5l5e.  Same  subject:  manner,  mode,  or  place  of  notice. — If  no 
particular  mode  is  specified,  any  notice,  whether  oral  or  in  writing, 
is  sufficient. ^^  And  oral  notice  to  a  general  agent  authorized  to 
collect  premiums,  of  change  of  address  of  the  insured,  is  sufficient 
to  bind  the  company.^^  And  where  notice  is  required  to  be  given 
the  company  under  a  condition  in  the  policy,  such  condition  is 
satisfied  if  the  assured,  by  direction  of  the  agent,  mails  a  properly 
addressed  and  prepaid  letter  to  the  company  stating  the  necessary 
facts. ^^  So  notice  given  to  an  agent  of  the  insurer  upon  the  street, 
and  not  in  his  office,  is  sufficient  to  bind  his  principal  as  the  place 
where  the  notice  is  given  is  immaterial.^* 

§  515f.  Same  subject:  statutes. — The  ]Maine  statutory  provision 
making  the  insurers  agent's  knowledge  that  of  the  company,  ap- 
plies to  knowledge  of  the  agent  of  a  health  insurance  company 
concerning  prior  illness  of  assured  and  his  having  received  medical 
treatment. ^^  So  knowledge  of  a  manager,  soliciting  agent,  and 
medical  examiner,  as  to  misrepresentations,  is  knowledge  of  the 
insurer  in  the  absence  of  fraud  or  collusion,  and  where  the  policy 

knowledge   of   misstatements   in    ap-  ^^  See  Carroll  v.  Charter  Oak  Ins. 

plication,  see  note  in  38  L.R.A.(N.S.)  Co.  38  Barb.  (N.  Y.)  402;  Russell  v. 

634.  State  Ins.  Co.  55  Mo.  585;  McEwen 

^  Western   Ins.    Co.   v.   Ashby,   53  v.   Montgomery   County  Mutual  Ins. 

Ind.  App.  518,  102  N.  E.  45.  Co.  5  Hill  (N.  Y.)   101. 

'  Artf  V.  Star  Fire  Ins.  Co.  125  N.  ^^  Goodwin   v.   Provident    Savings' 

Y.  57,  10  L.R.A.  609,  21  Am.  St.  Rep.  Life   Assur.    Soc.    97,  Iowa,   226,   32 

721,  25  N.  E.  1073;  American  Steam  L.R.A.  473,  59  Am.  St.  Rep.  411,  66 

Laundry    Co.    v.    Hamburg    Bremen  N.  W.  157. 

Fire  Ins.  Co.  121  Tenn.  13,  21  L.R.A.  ^^  Edwards    v.    Mississippi    Valley 

(N.S.)  442,  113  S.  W.  394.  Ins.  Co.  1  Mo.  App.  192. 

^  "Wisotzkey  v.  Hartford  Fire  Ins.  ^*  Goodwin    v.    F-Ovident    Savings 

Co.  98  N.  Y.   Supp.  763,  112  App.  Life  Ass'n,  97  Iowa,  226,  59  Am.  St. 

Div.  596.  Rep.  411,  32  L.R.A.  473,  66  N.  W. 

^  Devens  v.  Mechanics  &  Traders'  157. 

Ins.  Co.  83  N.  Y.  168.  ^^  Strickland  v.  Peerless  Casualty 

10  Ben.  Franklin  Ins.  Co.  v.  Weary,  Co.  112  M6.  100,  90  Atl.  974. 
4  111.  App.  74. 
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stipulates  tliat  repre^-entations  shall  not  be  warranties  in  the  absence 
of  fraud. ^^ 


"Mutual  Life  Ins.  Co.  v.  ITilton-   controlling   of   this    case.     However, 
Green,  211  Fed.  31,  127  C.  C.  A.  467,   efTect  must  be  given  to  tlie  statute  and 
43  Ins.  L.  J.  685    (under  Fla.  Gen.   to  the  language  of  the  policies.     In 
St.  1906,  sec.  2765,  making  persons   llie    later    case    of    Continental    Ins. 
acting   in   certain   capacities   tlie  in-    Co.  v.   Chamberlain,  132  U.   S.  304, 
surer's  agent).    The  court  per  Grubb,   310,  33  L.  ed.  341,  10  Sup.  Ct.  87,  89, 
D.  J.  said :    "This  brings  us  to  the  in-   the  Supreme  Court  considered  a  simi- 
quiry    as    to    whether    defendant    is    lar  statute  of  Iowa,  and  distinguislied 
chargeable  with  the  knowledge  of  its   the  case  of  Insurance  Co.  v.  Fletcher, 
agents,   Hogue   and   Torrey,   and  its   supra,  from  one  where  such  a  statute 
medical   examiners,  Kirkpatrick   and    controlled,  and  declined  to  apply  the 
Turberville,  who  reported  to  it  that    rule  laid  down  in  the  Fletcher  Case 
they  had  examined  the  insured,  and   then  under  their  consideration.     The 
facts  indicating  that  he  was  an  ae-   court  said,  referring  to  such  a  stat- 
ceptable    risk.      In    considering    this   ute: — 'This   statute   was  in  force   at 
legal  question,  two  facts,  peculiar  to   tlie  time  the  application  for  the  pol- 
this  case,  are  to  be  noticed:   (a)   The   icy  in  suit  was  taken,  and  therefore 
efifect  of  the  Florida  statute,  and  (b)    governs    the    present    case.     It    dis- 
the    language    of    the    policies    sued   penses  with  any  inquiry'  as  to  wheth- 
iipon.       (a)     Section     2765    of    the   er    the    application    or    the    policy, 
General    Statutes    of    Florida    is    as   either  expressly  or  by  necessary  irn- 
follows: — 'Sec.    2765.    Agents. — Any   plication,   made   Boak   the   agent   of 
person  or  finn  in  this  state,  who  re-    the  insured   in  taking  such   applica- 
ceives  or  receipts  for  any  money  on   tion.     By  force  of  the  statute,  he  was 
account  of  or  for  any  contract  of  in-   the  agent  of  the  company  in  soliciting 
surance  made  by  him  or  them,  or  for   and   procuring  the  application.     He- 
such  insurance  company,  association,   could  not,  by  any  act  of  his,  shake 
firm  or  individual,  aforesaid,  or  who   off   the   character   of   agent    for   the 
receives  or  receipts  for  money  from   company.     Nor  could  the  com]-)any  by 
other   persons    to    be   transmitted    to   any  provision  in  the  application   or 
any  such  company,  association,  firm   policy  convert  him  into  an  agent  of 
or  individual,  aforesaid,  for  a  policy    the    assured.     If   it    could,    then   the 
of  insurance,  or  any  renewal  thereof,   object  of  the  statute  would  be  defeat- 
although  such  policy  of  insurance  is   ed.     In  his  capacity  as  agent  of  the 
not  signed  by  him  or  them,  as  agent    insurance  company   he  tilled  up   the 
or  representative  of  such   company,   application — something   that   he  was 
association,  firm  or  individual,  or  who   not  bound  to  do,  but  which  service,  if 
in    anywise,    directly    or    indirectly,   he  chose  to  render  it,  was  within  the 
makes  or  causes  to  be  made,  any  con-   scope  of  his  authority  as  agent.     If 
tract  of  insurance  for  or  on  account   it  be  said  that,  by  reason  of  liis  sign- 
of  such  insurance  company,  associa-   ing  the  application,  after  it  had  been 
tion,     firm    or    individual,    shall     be   prepared,    Stevens   is    to   be   held   as 
deemed  to  all  intents  and  purposes  an   having  stipulated  that  the  company 
agent  or  representative  of  such  com-   should    not    be   bound   l)y    his   verbal 
pany,  association,  firm  or  individual.'   statements  and  representations  to  its 
In  the  absence  of  such  a  statute  and   agent,  he  did  not  agree  that  the  writ- 
under  different  language  in  the  )>oli-    ing  of  the  answers  to  questions  con- 
cies,  the  case  of  New  York  Lite  Ins.    tained   in   the  a])plication   should   i)e 
Co.   V.    Fletcher,   117   U.    S.   519,   29    deemed   wholly   his   act,   and   not,   in 
L.  ed.  934.  G  Sup.  Ct.  837,  relied  upon    any  se-    e,  the  act  of  the  company,  l)y 
b}'  the  plaintiff  in  error,  would  seem    its    authorized    agent.     His    act    in 
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§  515g.  Same  subject:  when  insurer  bound:  instances. — An  in- 
surance company  cannot  set  up  that  a  policy  issued  by  its  agent 

writing  the  answer,  which  is  alleged  with  an  agent  of  the  company;  for, 

to  be  untrue  was,  under  the  circum-  while  he  would  be  bound  by  his  acts 

stances,  the  act  of  the  company.     If  and  representations  and  any  informa- 

he  had  applied  in  person,  to  the  home  tion    communicated    to    him    by    the 

ofhce    for    insurance,    stating    in    re-  agent'  the  company  will  not  be  bound 

sponse  to  the  question  as  to  other  in-  by  the  acts  or  representations  of  its 

surance  the  same  facts  communicated  agent  and  any  information  communi- 

by  him  to  Boak,  and  the  company,  by  cated  to  him  in  the   conduct   of  the 

its  principal  officer,  having  authority  business  of  his  agency.     Under  such  a 

in  the  jiremises,  had  then  written  the  rule,  the  rights  and  obligations  of  the 

answer,  "No  other,"  telling  the  appli-  contracting    parties    would    not    be 

cant  that  such  was  the  proper  answer  reciprocal;   contracts  made  with   the 

to  be  made,  it  could  not  be  doubted  company's  agents  would  be  one-sided ; 

that  the  company  would  be  estopped  and  the  company  could,  at  its  own 

to  say  that  insurance  in  co-operatiye  election,  avail  itself  of  the  acts  and 

societies  was  insurance  of  the  kind  to  representations  of  its  agents  when  it 

w'hich     the     question     referred,    and  ^,^g  profitable  to  do  so,  and  repudiate 

about   which    it    desired   mtormation    ,, ,      i        ,,  ii    i     i. 

,    p                            .•         i.1             .       i.  them  when  they  were  hkely  to  prove 

t'etore    consummating    the    contract.  ,       ,                   ;Vii                   '                 i. 

rp,                        ,.           .    r.  ,,           ,  burdensome,     the    company    cannot 

the  same  result  must  lollow  where  ,        „    ^        ,   ,           .    \,  .• 

negotiations  for  insurance  are  had,  P^>'  ^^^^  ''^^'^  1°°^^  ^^  ^^V"  manner, 
under  like  circumstances,  between  the  Tl'e  persons  who  are  authorized  by 
assured  and  one  who  in  fact,  and  by  t^^  company  to  solicit  insurance,  take 
force  .of  the  law  of  the  state  where  applications,  or  receive  premiums  in 
such  negotiations  take  place,  is  the  Nebraska,  are  made  by  statute  the 
agent  of  the  company,  and  not,  in  agents  of  the  company,  "to  all  in- 
any  sense,  an  agent '  of  the  appli-  tents  and  purposes;"  and  it  is  not 
cant.'  "  within  the  power  of  the  companj^  to 
"In  the  case  of  New  York  Life  Ins.  shear  these  statutory  agents  of  the 
Co.  y.  Russell,  77  Fed.  94.  104,  23  C.  powers  and  authority  with  which  the 
C.  A.  43,  53,  the  Circuit  Court  of  Ap-  law,  for  the  protection  of  the  public 
peals  for  the  Eighth  Circuit  said  of  dealing  with  the  company,  invests 
the  effect  to  be  given  the  language  of  them.  These  powers  are  precisely 
a  policy  as  against  a  similar  statute  those  which  an  agent  of  an  insurance 
of  Nebraska  : — 'The  obvious  pur-  company  possesses,  upon  whose  pow- 
pose  of  this  clause,  like  that  which  de-  ws  and  authority  no  special  limita- 
olared  the  agent  of  the  insurance  tions  have  been  imposed.  .  .  . 
companies  should  be  deemed  the  'Insurance  companies  perfectly  un- 
agent  of  the  insured,  is  to  enable  the  derstand  the  fact  that  these  appli- 
insurance  company  to  escape  from  cations,  which  are  framed  by  them- 
llie  necessary  obli2:ations  and  liabili-  selves,  and  furnished  to  their  agents, 
ties  imposed  by  the  law  of  agency  on  are  filled  up,  and  the  answei-s  to  the 
a  principal  who  commits  the  conduct  questions  written  down  by  their 
of  his  business  to  an  agent.  It  is  agents,  and  that  every  applicant  ac- 
iTesigned  to  evade  a  fundamental  cepts  without  question  the  advice,  di- 
rule  of  the  law  of  agency,  and  to  rection,  and  assurance  of  the  agents 
shear  its  acknowledged  agents  of  their  in  all  matters  relating  to  the  prej^ara- 
approi)riate  and  accustomed  powers  tion  of  the  a])plieation.  This  is  a 
and  duties,  and  imj^ose  them  on  the  part  of  the  duty  of  such  agents,  and 
insured.  If  this  application  is  to  re-  the  applicant  has  a  right  to  assume 
ceive  the  construction  contended  for,  that  they  will  discliarge  it  intelligent- 
no  one  can  safely  transact  business  Iv  and  honestly.     He  has  a  right  to 
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with  knowledge  of  the  facts  was  void  when  issued  because  of  such 

assume,  also,  that  the  agent  will  hon-  inent  of  a  contract  of  insurance,  or 
estly  ami  faithfully  discharge  his  who  directly  or  indirectly  causes  to 
duty  to  his  principal.  In  this  case  be  made  any  contract  of  insurance, 
it  was  the  duty  of  the  company's  shall  be  deemed  to  all  intents  and  pur- 
medical  examiner  to  make  the  report  poses  an  agent  or  representative  of 
called  for  by  the  clause  of  the  appli-  such  company.  Under  this  descrip- 
cation  last  quoted,  if  the  answer  to  tipn,  we  think  Torrey,  the  defendant's 
the  question  and  the  information  Mobile  manager,  Hogue,  the  solicit- 
communicated  to  the  medical  examin-  ing  agent,  and  the  two  medical  ex- 
er  made  such  report  necessary.  This  aminers  were  agents  of  the  defendant 
was  a  duty  required  of  the  medical  to  all  intents  and  purposes,  and  so, 
examiner  by  the  company.  It  would  for  the  purpose  of  charging  it  with 
be  unprecedented  and  unreasonable  notice  of  what  they  knew,  when  the 
for  an  ajiplicant  to  take  into  his  own  policies  were  written.  (b)  Again, 
hands  the  preparation  of  the  medical  the  language  of  the  policies  in  this 
examiner's  report,  and,  in  doing  so,  case  differs  from  that  of  the  policy 
disregard  the  express  advice  and  di-  in  the  case  of  Life  Ins.  Co.  v.  Fletch- 
rection  of  the  company's  medical  er,  supra.  In  that  case  the  policy 
examiner.  .  .  .  'Under  the  Ne-  contained  a  stipulation: — 'That  the 
braska  statute,  the  agents  and  medi-  rights  of  the  company  could  in  no 
cal  examiner  of  the  defendant  com-  respect  be  affected  by  his  verbal  state- 
pany  were  "to  all  intents  and  pur-  raents,  or  by  those  of  its  agents,  un- 
poses"  the  agents  of  the  company;  less  the  same  were  reduced  to  writing 
and,  in  their  respective  spheres,  they  and  forwarded  witli  Irs  ai-)plication 
possessed  all  the  powers  and  authori-  to  the  home  office.'  Of  this  stipu- 
ty  conferred  on  agents  and  medical  lation  the  court,  in  that  case,  said: — 
examiners  of  insurance  companies  by  'The  company,  like  any  other  prin- 
an  unqualified  appointment  as  such,  cipal,  could  limit  the  authority  of  its 
It  results  that  the  informftion  com-  agents,  and  thus  bind  all  parties  deal- 
municated  by  the  applicant  to  the  ing  with  them  with  knowledge  of  the 
company's  agents  and  medical  ex-  limitation.  It  must  be  presumed  that 
aminer  was  in  contemplation  of  law  he  read  the  application,  and  was  cog- 
communicated  to  the  company  itself;  nizant  of  the  limitations  expressed 
and  the  company  therefore,  having  therein.'  And  again : — 'The  pres- 
issued  the  policy  with  knowledge  of  ent  case  is  very  different  from  (Un- 
all  tlie  facts,  will  not  be  heard  to  de-  ion  Mutual  Life)  Insurance  Co.  v. 
fend  upon  the  ground  that  these  facts  Wilkinson,  13  Wall.  (SO  U.  S.)  222, 
were  not  fully  set  out  in  the  report  of  20  L.  ed.  (il7  and  from  Insurance  Co. 
its  agents  or  medical  examiner.  We  v.  Mahone,  21  Wall.  (88  U.  S.)  152, 
concur  fully  in  the  conclusion  reached  22  L.  ed.  593.  In  neither  of  these 
by  the  learned  judge  Avho  tried  the  cases  was-  any  limitation  upon  the 
ease  at  the  circuit,  wliose  opinion  is  power  of  the  agent  brought  to  the 
inserted  in  the  statement  of  the  case,  notice  of  the  assured.  . 
Tlie  judgment  of  the  circuit  court  is  Wliere  such  agents,  not  limited  in 
affirmed.'  In  view  of  the  Florida  (heir  autliority,  undertake  to  ])repare 
statutes,  we  think  these  two  cases  are  applications  and  take  down  ans\vei"s, 
controlling  of  this  case,  rather  than  is  they  will  be  deemed  as  acting  for  the 
the  case  of  New  York  Life  Ins.  Co.  companies.  In  sucli  cases  it  may 
v.  Fletcher,  which  ])laintiff  in  error  \vell  be  held  that  the  descrijilion  of 
relies  upon.  The  statute  prescribed  the  rislc,  (hough  nominally  proceed- 
that  every  person  who  receives  monev  ing  from  the  a.ssured,  should  he  re- 
fer  an   insurance   company   in   pay-  trarded   as   the  act  of  the  company. 

'1285 


§  515g  JOYCE  ON  INSURANCE 

Nothing  in  these  views  has  any  bear-  Jersey  Mutual  Life  Ins.  Co.  v.  Baker, 
ing  upon  the  present  ease.  Here  the  92  U.  S.  610,  24  L.  ed.  08 ;  Continent- 
power  of  the  agent  was  limited,  an^  al  Life  Ins.  Co.  v.  Chamberlain,  132 
notice  of  such  limitation  given  by  be-  U.  S.  304,  10  Sup,  Ct.  87,  33  L.  ed. 
ing  embodied  in  the  application,  341.  German-American  Life  Ins. 
which  the  assured  was  required  to  Co.  v.  Farley,  102  Ga.  720,  29  S.  E. 
make  and  sign,  and  which,  as  we  have  615,  supra,  is  also  cited,  and,  being 
stated,  he  must  be  presumed  to  have  a  Georgia  case,  its  authority  is 
read.  He  is  therefore  bound  by  its  especially  urged.  'There  are,  how- 
statements.'  In  the  case  of  ^tna  ever,  later  cases  which  enforce  the 
Life  Ins.  Co.  v.  Moore  (decided  De-  provisions  of  a  policy,  and  we  have 
cember  22,  1913)  231  U.  S.  543,  58  seen  that  it  was  agreed  in  the  policy 
L.  ed.  356,  34  Sup.  Ct.  186,  the  Su-  under  review.  "That  no  statement  or 
preme  Court  of  the  United  States  declaration  made  to  any  agent,  ex- 
said:  'The  medical  examiner,  as  we  aminer  or  other  person,  and  not  con- 
have  seen,  put  down  the  answer,  tained  in"  the  application,  should  "be 
"No,"  to  the  question  asked  Salgue  as  taken  or  construed  as  having  been 
to  whether  he  had  heart  disease,  after  made  to  or  brought  to  the  notice  or 
being  informed  by  Salgue  that  he  knowledge  of"  the  company,  "or  as 
(Salgue)  had  been  told  by  physicians  charging  it  with  any  liability  by  rea- 
that  his  heart  was  affected.  It  ap-  son  thereof."  And  he  (Salgue)  ex- 
pears  from  the  evidence  that  the  pressed  his  understanding  to  be  that 
other  answers  of  Salgue  in  his  ap-  the  company  or  one  or  more  of.  its 
plication  were  written  -down  by  the  executive  officers,  and  no  other  per- 
agent  of  the  company;  and  there  is  son,  could  grant  insurance  or  make 
testimony  for  and  against  the  fact  any  agreement  binding  upon  the 
that  Salgue  informed  the  agent  of  company.  The  competency  of  ap- 
the  opinion  entertained  of  him  by  his  plicants  for  insurance  to  make  such 
physicians,  and  that  he  also  informed  agreements,  and  that  they  are  binding 
the  agent  of  other  applications  for  when  made,  is  decided  by  Northern 
insurance.  It  is  hence  contended  Assur.  Co.  v.  Grand  View  Building 
that  the  agent,  not  Salgue,  is  re-  Assoc.  183  U.  S.  308,  45  L.  ed.  213, 
sponsible  for  the  positive  character  22  Sup.  Ct.  133;  Northern  Assur.  Co. 
of  the  answers,  and  that  the  insur-  v.  Grand  View  Building  Assoc.  203 
ance  company  is  estopped  by  this  U.  S.  106,  51  L.  ed.  109,  27  Sup.  Ct. 
action  of  the  agent  and  by  his  knowl-  27;  Penman  v.  St.  Paul  Fire  &  Ma- 
edge  of  the  actual  conditions  and  cir-  rine  Ins.  Co.  216  U.  S.  311,  54  L. 
cumstances.  .  It  is  therefore  further  ed.  493,  30  Sup.  Ct.  312.'  So  in 
contended  that  the  case  comes  within  the  case  of  Prudential  Ins.  Co.  v. 
the  principle  of  cases  which  establish  Moore,  231  U.  S.  560,  58  L.  ed. 
that,  where  the  agent  of  the  company  367,  34  Sup.  Ct.  191  (decided  by  the 
prepares  the  application  or  makes  same  court  the  same  day),  the  Su- 
representations  to  the  assured  as  to  preme  Court  said: — 'It  is  contended 
the  character  and  effect  of  the  state-  here,  as  in  the  iEtna  case,  that  the 
ments  of  the  application,  he  will  be  company  is  estopped  by  the  knowl- 
regarded  in  so  doing  as  the  agent  of  edge  of  the  agent,  and  the  same  cases 
the  company,  and  not  the  agent  of  the  are  cited  as  were  cited  here.  We  an- 
insured.  Among  the  cases  cited  to  swer  here,  as  we  answered  there,  that 
sustain  the  principle  are  the  follow-  the  terms  of  the  policy  constituted 
ing  in  this  court:  LTnion  Mutual  Life  the  contract  of  the  parties  and  pre- 
Ins.  Co.  V.  Wilkinson,  13  Wall.  (80  eluded  variation  of  them  by  the 
U.  S.)  222,  20  L.  ed.  617;  American  agent.'  In  this  case  cited,  the  Ian- 
Life  Ins.  Co.  v.  Mahone,  21  Wall,  guage  of  the  policy,  limiting  the  nn- 
(88  U.  S.)   152,  22  L.  ed.  593;  New   thority  of  the  agent,  was  significantly 
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facts."    And  where  the  agent  knows  of  the  existence  of  material 
facts  when  issuing  the  policy,  the  company  is  estopped  from  alleg- 


flifferent  from  that  of  the  policies  in 
this  ease.  It  was: — *No  agent  has 
power  in  behalf  of  the  company  to 
make  or  modify  this  or  any  contract 
of  insurance,  extending  the  time  for 
paying  the  premium,  to  waive  any 
forfeiture  or  to  bind  the  company  by 
making  any  promise,  or  making  or 
receiving  any  presentation  or  infor- 
mation.' In  this  case  the  con-espond- 
ing  stipulation  is  "agents  are  not  au- 
thorized to  modify  this  policy  or  to 
extend  the  time  for  paying  a  pre- 
mium." In  the  Moore  Case  the  agent 
was  debarred  from  making  any  con- 
tract of  insurance  in  advance  of  the 
issue  of  the  policy  and  from  receiv- 
ing any  information  so  as  to  bind  the 
company.  In  this  case  the  only  re- 
striction upon  the  agent  is  against 
modifying  the  policy  after  it  is  is- 
sued and  extending  the  time  for  pay- 
ing a  premium.  In  each  of  these 
cases,  as  in  the  Fletcher  Case  the  Su- 
preme Court  held  that  the  terms  of 
the  contract  prevented  the  knowledge 
of  the  agent  from  estopping  the  in- 
surance company,  as  it  would  have 
done  in  the  absence  of  such  a  stipula- 
tion in  the  policy.  In  this,  they  are 
to  be  distinguished  from  this  case. 
Neither  in  the  application  nor  in  the 
policies  involved  in  this  case  is  there 
any  similar  stipulation  limiting  the 
authority  of  the  agent.  The  only 
limitation  upon  the  power  of  the 
agent  contained  either  in  the  appli- 
cation or  in  the  policy  is  this: — 
'Agents  are  not  authorized  to  modi- 
fy this  policy,  or  to  extend  the  time 
for  paying  a  premium.'  'The 
stipulation  has  no  effect  until  after 
the  contract  of  insurance  has  been 
consummated  and  the  policy  issued. 
It  does  not  purport  to  limit  the  ]iow- 
er  of  the  agent  or  examiner  in  taking 
the  application  or  the  insured's  an- 
swers or  in  reporting  them  to  the 
company.  The  very  provision  upon 
which  alone  the  Supreme  Court 
based  its  conclusion  in  the  Fletcher 
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and  in  the  Moore  Cases  is  absent 
from  the  policies  in  this  case,  and  the 
court,  in  those  cases,  has  said  that, 
in  the  absence  of  some  such  stipula- 
tion, the  knowledge  of  the  agent  or 
examiner,  would  be  that  of  the  com- 
pany. The  Moore  cases  also  differ 
from  this  case  in  that  there  was  no 
Georgia  statute  similar  to  the  Flor- 
ida statute  with  reference  to  agency. 
The  Supreme  Court,  after  analyzing 
the  then  existing  legislation  in 
Georgia  upon  the  subject  of  insur- 
ance, stated  that  its  only  effect  to 
vary  the  law  of  insurance  was  in 
providing  that  in  no  case  should  an 
immaterial  false  statement  operate  to 
avoid  the  policy.  Again,  the  poli- 
cies in  the  Moore  Cases  contained  no 
stipulation  that  representations,  in 
the  absence  of  fraud,  should  not  be 
deemed  warranties,  the  effect  of 
which,  as  construed  by  the  courts,  is 
to  avoid  the  policy  only  for  willfully 
and  knowingl}^  false  representations, 
though  in  the  absence  of  such  a 
stipulation,  an  innocently  false  but 
material  representation  would  forfeit 
the  contract.  Our  conclusion  is 
that  under  the  language  of  the  poli- 
cies sued  upon,  and.  under  the  Flor- 
ida statute  heretofore  set  out,  the 
knowledge  of  the  defendant's  agents, 
Torrey  and  Hogue,  and  of  its  ex- 
aminers. Kirk  Patrick  and  Turberville, 
would  be  binding  upon  it,  unless  there 
was  collusion  between  such  agents  and 
the  insured  to  defraud  the  piincipal. 
There  was  evidence  in  the  record 
from  which  the  jury  might  have  in- 
ferred such  collusion  and  also  evi- 
dence from  which  it  might  have 
reached  the  contrary  conclusion.  The 
court  below  instructed  the  jury  fully 
and  properly  as  to  the  effect  of  such 
collusion,  and,  in  view  of  this  fact, 
its  refusal  to  give  the  instruction  re- 
quested by  the  defendant  on  this 
point   becomes  immaterial." 

1'^  German   Ins.   Co.   v.   Siiadcr,   OS 
Neb.  1,  60  L.R.A.  919,  93  N.  W.  972; 
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ing  their  nonexi?tenee  in  defense  of  an  action  in  the  policy. ^^  So 
where  a  cargo  was  loaded  in  a  manner  customary  with  such  vessels, 
and  the  agent  was  called  to  look  at  it,  and  said  he  thought  it  was  all 
right,  the  company  was  held  bound  thereby. ^^  And  if  an  agent 
of  an  insurance  company  has  knowledge  of  a  previous  attempt 
on  the  part  of  some  one  to  burn  property  abdut  to  be  insured, 
notice  to  him  of  such  fact,  is,  in  law,  notice  to  the  company. ^^ 
Conditions  of  a  policy  must  also  be  treated  as  waived,  which,  to 
the  knowledge  of  the  agent,  would  make  the  policy  void  as  soon 
as  delivered.  Otherwise  the  company  would  knowingly  receive 
the  money  of  the  applicant  without  value  returned,  and  the  whole 
transaction  would  be  a  palpable  fraud.^  So  the  company  is  charge- 
able with  the  agent's  knowledge  of  the  invalidity  of  certain  policies 
where  a  person  is  induced  by  such  agent  to  take  out  insurances 
on  the  lives  of  her  sister  and  brother,  and  signs  the  policies  herself, 
and  does  not  discover  that  they  were  void  for  several  years,  when 
she  sues  the  company  to  recover  the  premiums  paid,  and  in  such 
ease  a  recovery  may  be  had.^  The  rule  also  applies  to  an  agent's 
knowledge  of  the  conditions  and  situation  of  the  property  insured.^ 
So  delivery  of  plans  of  a  building  proposed  to  be  insured  to  the 
company's  agent  is  delivery  to  the  principal.*  And  the  agent's 
knowledge  of  the  uses  to  which  property  is  applied  is  that  of  the 
company  where  he  resides  near  the  premises  and  the  assured  lives 
in  an  adjoining  state.^  So  where  the  agent  knows  at  the  time 
that  an  insurance  was  effected  on  a  mill  that  it  was  used  as  a  place 
of  storage ;  ^  and  the  company  is  estopped  where  the  agent  knew 
that  the  insured  buildings  were  not  entirely  situated  on  land  of 
the  assured's  firm,  and  that  there  was  a  change  in  its  ownership.' 
So  information  communicated  to  a  sub-agent  while  engaged  in 
soliciting  the  insurance  that  the  property  was  held  under  a  con- 
Graham  V.  Fire  Ins.  Co.- 48  S.  Car.  ^  pi^zsimmons-Kreider  Milling  Co. 
195,  59  Am.   St.  Rep.  707,  26  S.  E.    v.  Millers  Mutual  Fire  Ins.   Co.  161 

323.  111.  App.  542,  41  Nat.  Corp.  Rep.  298. 
1^  Crescent   Ins.    Co.   v.   Camp,   71        ^  Moore  v.  Atlantic  Mutual  Ins.  Co. 

Tev.  503,  9  S.  W.  473.  56  Mo.  343. 

19  Allen   V.    St.   Louis   Ins.   Co.   14  ^  Sprinofteld   Fire   &   Marine    Ins. 

Jones  &  S.  175,  aff'd  85  N.  Y.  473.  Co.  v.  McLimans,  28  Neb.  846,  45  N. 

2°  German-American     Ins.     Co.    v.  W.  171. 

Norris,  100  Kv.  29,  66  Am.  St.  Rep.  ^  Humphrey  v.  Hartford  Fire  Ins. 

324,  37  S.  W.^267.  Co.  15  Blatchf.    (U.  S.  C.  C.)    504, 

1  Menk  v.   Home  Ins.   Co.  76  Cal.    Fed.  Cas.  No.  6,875. 

50,  9  Am.  St.  Rep.  158,  14  Pae.  837,       '^  German  Fire  Ins.  Co.  v.  Carrow, 
18  Pae.  117.  21  111.  App.  631. 

2  Fulton  V.  Metropolitan  Life  Ins. 
Co.  47  N.  Y.  St.  R.  Ill,  19  N.  Y. 
Supp.  660. 
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tract  of  sale  by  a  bank  binds  the  company  where  an  individual, 
and  not  the  bank,  held  the  legal  title ;  and  the  policy  is  not  avoided 
by  a  condition  as  to  ownership  and  title  in  fee  simple.^  So  the 
rule  that  an  agent's  knowledge  is  that  of  the  company  has  been 
applied  to  knowledge  of  the  agent  that  the  interest  of  the  assured 
is  not  that  of  a  fce;^  where  he  knows  that  the  insured  is  not  sole 
owner  of  the  property;^"  where  insured  informs  the  agent  of  the 
conditions  on  which  title  to  property  is  held,  even  though  the 
policy  requires  consent  to  be  indorsed  on  the  policy ;  "  where  the 
agent  has  knowledge  as  to  the  ownership  of  the  premises  and  of 
litigation  concerning  it,^^  where  he  has  knowledge,  acquired  at 
the  issuance  of  a  prior  policy,  of  the  interest  of  the  assured;  "  where 
he  knows  of  the  existence  of  an  encumbrance  on  the  land;  i*  where 
the  insured  exhibits  to  the  soliciting  agent  a  paper  showing  the 
nature  and  extent  of  the  encumbrances ;  ^^  and  where  he  knows 
that  the  assured  is  applying  for  concurrent  insurance  and  the 
amount  applied  for.^^ 

§  515h.  Same  subject:  when  insurer  not  bound:  instances.— It  is 
held  that  an  agenfs  knowledge  of  the  nature  of  the  parties'  interests, 
and  of  the  right  of  the  insuring  member  of  the  firm  to  insure  the 
whole  partnership  interest,  does  not  bind  the  company,  only  to 
the  extent  of  the  insuring  partner's  own  interest,  although  the 
parties  intended  to  insure  the  whole  by  a  policy  in  such  partner's 
name."    And  the  fact  that  an  agent,  a  few  months  before  taking 

8  Carpenter    v.    Gerraan-American  ^^  Phoenix   Ins.    Co.   v.    Copeland, 

Ins.  Co.  135  N.  Y.  298,  31  N.  E.  1015,  90  Ala.  386,  8  So.  48. 

52  Hun    (N.   Y.)    249.     See   §§   563  ^6  jjagan  v.  Merchants' &  Bankers' 

et  sen    herein  Ins.   Co.   81   Iowa,  321,   25   Am.    St. 

9Ben-v  V.   American   Central   Ins.  Rep.  493,  46  N.   W.   1114.     See   §§ 

Co.  30  N.  Y.  St.  R.  53,  55  Hun,  612,  556  et  seq.,  2487  herein. 

8  N.  Y.  Supp.  762,  aff'd  132  N.  Y.  i'^  Peoria   Marine  &  Fire  Ins.   Co. 

49,  28  Am.  St.  Rep.  548,  30  N.  E.  254.  v.    Hall,   12   Mich.   202.      The   court 

10  Mark  v.  National  Fire  Ins.  Co.  said   in   this   case:     "We   do   not   see 

24  Hun  (N.  Y.)  565.     See  §§  563  et  how  the  agent's  knowledge  of  the  in- 

seq.  herein.  terest  of  the  i^arties,  nor  his  belief  or 

li  Berry  v.  American  Central  Ins.  assurance  that  Hall  had  the  right  to 

Co.  132  N.  Y.  49,  28  Am.  St.  Rep.  insure  the  whole,  can  affect  the  ques- 

548,  30  N.  E.  254,  43  N.  Y.  St.  Rep.  tion,   so   long   as   the   insurance   was 

400,  30  St.  Rep.  53,  8  N.  Y.  Supp.  not  in  fact  made  on  the  account  and 

762,  55  Hun,  612.  for  tlio  benefit  of  the  firm.    One  iiart- 

12  Western  As-sur.  Co.  v.  Stoddard,  nor  cannot,  by  reason  alone  of  his 
88  Ala.  606,  7  So.  379.  interest   as  such,   insure  in   Ins   own 

13  Broadhead  v.  Lycoming  Fire  name  and  for  his  own  benefit  the  in- 
Ins.  Co.  23  Hun  (N.  Y.)  397.  See  terest  of  his  copartner  in  the  jiart- 
§§  563  et  seq.  herein.  nei-ship  stock.     And  though  sucli  may 

1*  Breckenridge  v.  American  Cen-  have  been  the  intention  both  of  the 
tral  Ins.  Co.  87  Mo.  62.  See  §§  563  insured  and  of  the  company  on  en- 
et  seq    herein  teriiig   into  the  contract,  the  policy, 

1289 


§  515h  JOYCE  ON  INSURANCE 

the  application,  knew  that  applicant  was  foreclosing  a  mortgage, 
does  not  imply  that  he  knew  the  applicant's  only  interest,  when 
he  took  the  risk,  was  under  a  sheriff's  certificate  of  foreclosure 
sale.-^^  Under  a  Wisconsin  decision  an  agent's  knowledge  received 
after  execution  of  the  policy  does  not  bind  the  insurer  and  does 
not  waive  a  condition  voiding  the  contract  for  foreclosure  proceed- 
ings unless  there  is  an  indoi-sement  on  the  policy  as  required 
thereunder. ^^  Again,  in  a  suit  on  fire  insurance  policies  covering 
certain  personal  property,  and  conditioned  that  a  change  in  the 
title  of  the  property  should  avoid  the  policy,  notice  to  the  company 
of  a  bill  of  sale  made  by  the  insured  to  a  bank  was  attempted  to 
be  shown  from  the  knowledge  of  such  bill  of  sale  possessed  by  the 
agent  of  the  company,  who  at  the  time  was  also  assistant  cashier  of 
the  bank,  it  was  held  that  while  notice  to  an  agent  will  generally 
be  imputed  to  his  principal,  the  rule  does  not  apply  where  the 
agent's  duty  to  his  principal  is  opposed  to  his  own  interest  or  con- 
flicts with  the  interest  of  another  party  for  whom  he  acts  in  the 
transaction  where  knowledge  is  obtained.^"  And  a  notice  to  the 
company's  agent  while  the  policy  is  in  force  is  held  not  a  notice 
under  a  renewal  receipt.^  It  is  held  in  Kentucky  ^  that  notice 
to  the  agent  that  the  assured  was  afflicted  with  a  dangerous  disease 
did  not  estop  the  company,  A  man  who,  knowing  that  his  wife 
has  heart  disease  which  is  likely  to  cause  her  sudden  death,  pro- 
cures insurance  on  her  life  for  his  own  benefit,  cannot  urge  an 
estoppel  on  the  part  of  the  insurer  to  assert  ignorance  of  such 
fact  because  of  knowledge  on  the  part  of  its  agent.^  And  the 
knowledge  by  an  agent  of  the  insurer,  before  issuing  a  policy,  that 
the  insured  occasionally  rode  steeplechase  races  does  not  prevent 
the  insurer  from  avoiding  the  policy  on  the  ground  that  the  insured 
was  injured  while  riding  in  a  steeplechase,  and  that  such  riding 
was  a  voluntary  exposure  to  unnecessary  danger.*  Nor  is  the 
insurer  chargeable  with  an  agent's  knowledge  of  insured's  illness 

in  legal  effect,  can  operate  only  as  an       On  effect  of  knowledge  of  agent 

indemnity  against  loss  to  the  extent    acting  in  two  capacities,  see  note  in 

of  the   plaintiff's   undivided   half  of   3  L.R.A.(N.S.)  444. 

the   goods."     Examine   Aurora    Fire       ^  Hartford  Fire  Ins.  Co.  v.  Walsh. 

Ins.  ^Co.   V.   Eddy,   55  111.   213,   222.   54  111.  164,  5  Am.  Rep.  115. 

And  see  §  546  herein.  ^  Galbraith    v.    Arlington    Mutual 

1^  Stennett    v.    Pennsylvania    Fire   Life  Ins.  Co.  12  Bush  (Ky.)  29. 
Ins.  Co.  08  Iowa,  074.  ^  Haapa  v.  Metropolitan  Life  Ins. 

iMVoodard    v.    German-American   Co.  150  Mich.  407,  16  L.R.A.(N.S.) 
Ins.  Co.  128  Wis.  1,  106  N.  W.  681,   1105,  114  N.  W.  380. 
35  Ins.  L.  J.  303.  *  Smith  v.  Aetna  Life  Ins.  Co.  185 

20  Exchange  Bank  v.  Nebraska  Un-  Mass.  74,  64  L.R.A.  117,  102  Am.  St. 
derwriters'  Ins.  Co.  84  Neb.  110,  133  Rep.  320,  69  N.  E.  1059. 
Am.  St.  Rep.  614,  120  N.  W.  1010. 
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or  of  an}-  vital  fact  where  said  a,t;cnt  has  acted  in  fraud  or  collusion 
with  insured  in  delivering  to  him  a  policy  containing  material 
misreprc:-entations  of  which  the  agent  had  knowledge.^  Nor  is 
the  company  responsibie  beyond  the  value  of  the  vessel  for  the 
negligence  of  its  wrecking  master  by  reason  of  the  knowledge  of 
such  agcnt.^ 

If  each  statement  in  the  application  for  a  policy  of  life  insurance 
is  warranted  to  be  true,  when  in  fact,  some  of  them  are  untrue, 
provisions  inserted  in  the  policy,  that  it  shall  be  void  if  any  state- 
ment in  the  application  is  untrue,  that  it  shall  not  be  varied  by 
any  notice  or  representations,  not  brought  to  the  actual  knowledge 
of  one  of  the  company's  principal  officers,  and  that  there  shall  be 
no  waiver  not  authorized  by  the  company,  exclude  the  operation 
of  the  rule  that  notice  to  the  agent  who  negotiates  a  contract  is 
notice  to  the  principal.  Therefore,  in  a  suit  on  the  policy,  where 
the  company  sets  up  a  breach  of  warranty,  it  is  error  to  instruct 
the  jury  that,  if  the  local  agent,  when  he  forwarded. the  application 
to  the  home  office  with  his  approval,  knew  that  material  statements 
therein  were  false,  and  that  if  he,  with  such  knowledge,  collected 
and  remitted  the  accruing  premiums  after  the  policy  was  issued 
his  knowledge  was  the  knowledge  of  the  company,  and  estopped 
it  from  setting  up  the  breach  of  warranty."^  So  an  agent  has  no 
power  to  waive  a  stipulation  in  a  policy  of  insurance  against  loss 
from  liability  of  injuries  to  employees,  providing  for  immediate 
written  notice  of  any  injury,  where  the  policy  also  provides  that 
no  agent  shall  have  authority  to  waive  or  alter  anything  therein 
contained,  since  the  insured  is  bound  by  the  terms  of  the  policy.^ 

§  515i.  Same  subject:  mutual  benefit,  etc.,  societies  or  associa- 
tions.—The  above  stated  rule  as  to  notice  and  knowledge »  applies 
to  fraternal  benefit  societies,  to  its  local  bodies  and  to  any  a^ent 
or  officer  acting  within  the  limits  of  his  authority  or  to  one  who  is 
acting  for  it  in  a  particular  matter.^"  So  the  knowledge  of  the 
secretary  of  a  subordinate  lodge,  as  the  agent  of  the  association  in 
the  matter  of  dues,  is  that  of  the  association  as  to  the  standing 

5  Gn -finer  v.  North  State  Mutual  »  Travelers'  Ins.  Co.  v.  :Myers,  62 
LiL.'  Ins.  Co.  163  N.  Car.  367,  48  Ohio  St.  529,  49  L.R.A.  760,  5<  N. 
L.R.A.(N.S.)   714,  79  S.  E.  806,  43   E.  458. 

Ins.  L.  J.  25.  On  effect  of  nonwaiver  asrreement 

6  Craig  V.  Continental  Ins.  Co.  26  on  conditions  existing  at  inception  of 
Fed.  798,  141  U.  S.  638,  35  L.  ed.  insurance  policy,  see  note  in  13 
886,  12  Sup.  Ct.  97,  s.  c.  141  U.  S.  L.R.A. (N.S.)  826. 

640.  ^  See  >^  515  herein. 

'Ward  V.  Metropolitan  Life  Ins.  i°  Griffith  v.  Supreme  Council  Roy- 
Co.  66  Conn.  227,  50  Am.  St.  Rep.  al  Arcanum,  182  Mo.  App.  644,  166 
80,  33  Atl.  902.  S.  W.  324. 
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of  members  whose  dues  he  receives  and  forwards."  So  the  knowl- 
edge of  a  medical  examiner  of  a  mutual  benefit  society,  as  to  rejec- 
tion of  the  applicant,  is  the  society's  knowledge  and  estops  it  to 
deny  liability  by  reason  of  the  applicant's  misrepresentation  in 
the  matter.^2  ^^d  where  a  local  financial  oflicer  of  a  fraternal 
benefit  association  has  knowledge  that  the  insured  was  delinquent 
in  assessments  it  is  chargeable  to  the  society.^^  ^nd  knowledge 
of  local  clerk  of  a  subordinate  lodge  that  insured,  at  the  time  the 
policy  was  delivered  to  him  by  said  agent,  was  in  bed  as  the  result 
of  an  accident,  is  imputable  to  the  company.^*  The  rule  that  an 
agent's  knowledge  is  that  of  the  company  also  applies  when  the 
agent  of  a  nuitual  company  knows  that  the  insured  is  a  confirmed 
drunkard  when  the  certificate  is  issued.^^  So  personal  knowledge 
of  the  presiding  officer  of  a  subordinate  lodge  of  a  mutual  benefit 
association,  acquired  by  obsenation,  that  one  of  the  members  has 
by  the  intemperate  use, of  alcoholic  drinks  violated  the  by-laws  of 
the  association  and  forfeited  his  rights  under  a  benefit  certificate, 
is  sufiicient  notice  to  the  association  of  the  fact.^^ 

But  the  rule  is  held  not  to  apply  to  mere  vague  rumors  as  to 
insured's  habits  heard  by  an  agent  of  a  fraternal  benefit  society, 
nor  to  willful  misrepresentations  made  by  assured  to  such  agent 
who  knew  them  to  be  false,  since  one  of  the  parties  must  be  misled 
to  his  disadvantage  in  order  to  constitute  an  estoppel,  and  restric- 
tions in  the  application  upon  the  agent's  authority  obligate  the 
applicant."     Nor  does  any  presumption  exist  that  the  knowledge 

"  Kreeek    v.    Supreme    Lodj^e    of  Union,  97  Mifli.  513,  37  Am.  St.  Rep. 

Fraternal     Union     of     America,     95  305,  56  N.  W.  H34. 

Nel).  428,  145  N.  W.  859,  43  Ins.  L.  On  waiver  of  stipulation  in  policy 

J.  590.  that  it  shall  not  become  binding  un- 

12  Masonic  Life  Assoc,  v.  Robin-  less  delivered  to  assured  while  in  good 
son,  15()  Ky.  371,  160  S.  W.  1078.  health,  see  notes  in  17  L.R.A.(N.S.) 

On  effect  of  false  representations  114!);     43     L.h\A.(N.S.)     727;     and 

as   to   previous   applications   for  in-  L.H.A.1915F,  171. 

surance,  see  note  in  55  L.R.A.  122.  ^^  Newman     v.     Covenant     Mutual 

13  Keys  V.  National  .Council,  Benefit  Assoc.  76  Iowa,  56,  14  Am, 
Knights  &  Ladies  of  Security,  174  St.  Rep.  196,  1  L.R.A.  659,  40  N.  W. 
Mo.  App.  671,  ]61  S.  W.  345.  87. 

On  waiver  by  officer  of  subordinate  ^^  Modem  Woodmen  of  America  v. 

lodge  of  forfeiture   for  nonpnvment  Rreckenridge,  75  Kan.  373,  10  L.R.A. 

of  assessments,  see  notes  in  4  L.K.A.  (N.S.)   136   (annotated  on  waiver  by 

(N.S.)    421;    38   L.R.A. (N.S.)    571;  subordinate  lodge  of  right  of  benefit 

and  L.R.A.1915K,  152.  association  to  insist  upon   forfeiture 

1*  Peebles    v.    Eminent    Household  of    benefit    because    of    violation    of 

of    Columbian    Woodmen,    111    Ark.  laws  of  association)  89  Pac.  661. 

435,  164  S.  W.  296.  When  knowledge  ^''  Modern    Woodmen    of    America 

of  local  officer  of  society  as  to  prior  v.   International    Trust   Co.  25   Colo, 

bad  health  of  assured  is  not  charge-  App.  26,  136  Pac.  806. 

able  to  society:     Hann  v.  National  When  estoppel  in  pais  created  by 
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of  the  secretary  of  a  sulxudinale  lodge  is  lluU  of  the  association 
where  such  agent  with  the  apphcant  and  others  conspire  to  with- 
hold facts  disquahfving  the  applicant  for  membership.^' 

§  516.  Presumption  as  to  agent's  knowledge. — Where  an  agent 
represents  a  lire  insurance  coinpany,  it  is  held  that  a  presumption 
attaches  that  he  is  familiar. with  the  construction  of  the  buiMing 
insured,  with  the  description  thereof,  its  divisions,  as  well  as  of  its 
manner  of  use,  and  that  the  company  is  bound  by  such  presumed 
knowledge  of  the  agent ^^  There  is  no  presumption,  however,  that 
statcmouls  and  re]»reseniations.  made  to  the  general  or  local  agents 
of  insurer,  have  been  eommunicatcd  to  the  home  oflice  of  the  com- 
pany, or  were  known  to  the  president  or  secretary  thereof,  when 
the  policy  issued.^" 

§  517.  Reformation  of  policy  to  conform  with  actual  contract. — 
So  a  policy  will  be  reformed  to  express  the  actual  contract  made 
with  the  agent  in  obtaining  the  insurance,  although  such  contract 
differs  from  the  expressed  terms  of  the  policy,  and  notwithstanding 
it  is  provided  that  agents  have  no  authority  to  make,  alter,  or 
discharge  contracts.^  The  doctrine  of  reformation  for  mistake,  and 
not  estoppel,  applies  in  case  an  insurance  agent,  who,  in  |)reparing 
the  policy,  locates  the  property  in  the  wrong  building  with  knowl- 
edge of  its  true  location.^  If,  however,  an  insurance  broker  apjjlies 
to  A  to  renew  an  insurance  [)olicy  on  his  stock  of  liquors,  which 
A  declines  to  do,  whereupon  they  agree  that  the  broker  may  procure 
a  policy  in  the  same  amount  as  the  existing  policy  but  on  A's 
restaurant  furniture;  and  the  broker  then  notifies  agents  of  the 

coneealraent    and    misleadinj^c    state-  Wliore  mistake  ot  aj^euts  not  im- 

ments,  see  Lange  v.  New  York  Life  putablo  to  insured  and  so  not  nuitual 

Ins.  Co.  254  Mo.  488,  162  S.  W.  589.  and    reformation    of    policy    denied, 

^*  Kreeek    v.    Su])reme    Lodcfe    of  see  O'Neill  v.  Caledonia  Ins.  Co.  H)G 

Fraternal  Union  of  America,  i).")  Neb.  Cal.   310,   135   Pac.   1121;    O'Xeill   v. 

428,   145   N.   W.  859,  43   Ins.   L.   J.  Union  Assurance  Soc.  lUG  Cal.  318, 

590.  135  Pac.  1124. 

^8  Pettit  V.  State  Ins.  Co.  41  Minn.  Wlien   assured   or   beneficiary    has 

299,  43  N.  W.  378.  right  to  have  policy  or  contract  re- 

2<*  Ward  V.  Metropolitan  Life  Ins.  formed   so    as   to   eml)ody    an    agree- 

Co.  6(j   Conn.  227,  50   Am.   St.   Rep.  ment   with   the   insurer's  agent.     See 

80,  33  Atl.  902.  Ptiester  v.   Missouri    State   Life  Ins. 

iMclroi.olitan     Life    Ins.     Co.    v.  Co.  85  Kan.  97,  110  Pac.  245. 

Wood   (Ohio,  1895)   1  Ohio  Sup.  Ct.  As   to    rcfonaation    of    policy,   see 

Unreported  Cas.  346,  aff'd  33  Week,  further,  5?^  3509  et  seq.  iierein. 

L.  Bull.  343.    See  Pacific  Mutual  Life  ^  ^^^.,„.,    1,,^     Co.    v.    Brannon.    99 

Ins.   Co.  V.  Frank,  44  Neb.   320,  62  Tex.  391.   2   L.R.A.(N.S.)    548    (an- 

N.  W.  454,  24  Ins.  L.  J.  538;  Mutual  notated  on  eti'ect  of  insurance  agent's 

Benefit  Life  Ins.  Co.  v.  Robinson,  58  mistake    in    designnting    location    of 

Fed.  723,  7  U.  S.  C.  C.  A.  444.  jiropertv)  89  S.  W.  1057. 
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insurance  company  that  the  old  policy  is  to  be  renewed,  without 
informing  them  of  the  real  agreement  with  A,  and  the  company 
then  issues  a  renewal  policy  on  the  liquor  accordingly  and  delivers 
it  to  the  broker  for  delivery  to  A,  which  A  keeps  for  several  months, 
supposing  that  it  covers  the  furniture,  until  the  furniture  is  de- 
stroyed by  fire,  A  cannot  maintain  aij  action  to  reform  the  policy 
and  recover  the  loss,  for  the  broker  was  not  the  agent  of  the  coni- 
pany  in  making  the  contract  of  insurance.^ 

But  insured  may  bring  an  action  at  law  in  the  first  instance 
without  resorting  to  equity  for  a  reformation  of  the  policy  for  a 
misdescription  of  land  on  which  growing  crops  are  insured  against 
hail,  where  said  misda^cription  is  solely  due  to  error  of  insurers 
agent  in  writing  the  application.* 

3  Fredman  v.  Consolidated  Fire  &  opinion  in  Farmers'  National  Bank 

Marine  Ins.   Co.  of  Albert  Lea,  104  v.  Delaware  Ins.  Co.  83  Ohio  St.  309, 

Minn.  76,  124  Am.  St.  Rep.  608,  116  94   N.   E.   834,  40   Ins.   L.   J.   1248, 

N.  W.  221.  1255,  point    (2)    as  to  non-necessity 

*  French    v.    State    Farmers'    Hail  of  decree  of  reformation  to  waxrant 

Ins.    Co.    29    N.    Dak.    426,    L.R.A.  recovery. 
1915D,  766,  151  N.  W.  7.    Examine 
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CHAPTER  XXV. 
AGENT  OF  INSURER— POWERS— THE  POLICY. 

§  525.     Agent :  power  to  make  oral  contract. 

§  526.     Power  of  agent  to  accept  riski?  and  make  contracts. 

§  526a.  Same  subject:   credit   guarantee   insurance. 

§  527.     Where  contract  of  agent  is  personal. 

§  528.     Power  of  agent  to  subscribe  polic3^ 

§  529.     Power  of  agent  to  execute  retroactive  policy. 

§  530.     Countersigning,  policy  by  agent. 

§  530a.  Same  subject:  mutual  benetit  certificate:  execution  by  subordinate 
officers. 

§  531.     Where  subagent  signs  for  agent. 

§  532.     Signature  of  assured:  waiver  by  agent. 

J5  533.     Waiver  and  estoppel  by  acts  of  agents:  generally. 

§  533a.  Same  subject, 

§  533b.  Same  subject:  new  agreement,  consideration  or  estoppel. 

§  533c.  Same  subject:  industrial  insurance  agent. 

§  533d.  Same  subject :  mutual  benefit,  etc.,  companies  or  associations. 

§  534.     Waiver  and  estoppel  by  agent:   conditions   precedent   and  subse- 
quent. 

§  535.     What  agents  may  waive  conditions:  knowledge  before   and   after 
contract  made. 

§  536.     Waiver  of  forfeitures  by  agent:  generally. 

§  537.     Power  of  agent  to  bind  companj'  by  construction  of  policy:  agent's 
conclusions  or  advice. 

§  537a.  Power  of  attornej'-at-law  as  agent  to  estop  insurer  by  advice  to 
insured. 

§  538.     Agent:  power  to  renew. 

§  539.     Revival  of  policy  by  agent. 

§  540.     Power  of  agent  to  orally  waive. 

§  541.     Where  agent  fails  to  take  advantage  of  forfeiture. 

§  542.     Waiver  by  receiving  premium:   agent. 

§  543.     Waiver  by  delivery'  of  policy:  agent. 

§  543a.  Same  subject:  agent  of  local  lodge  of  fraternal  order. 

§  544.     Knowledge  not  obtained  in   course  of  agent's  pinployniont. 

§  544a.  Same  subject :   what   evidence   necessary-  to   bind   insurer. 

§  545.     What  agent  might  have  learned  by  ordinary  diligence. 

§  546.     Agent's  knowledge  obtained   in  individunl   capacity. 
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§  547.  Knowledge  of  company  at  whose  instance  another  company  issues 

polic}'. 

§  548.  Agent's  power  to  grant  permits  affecting  risk. 

§  549.  Agents :    power  to  alter  policy. 

§  550.  Agents:   powers  in  relation  to  the  premium. 

§  551.  Agent's  authority  to  fix  rates  for  premium. 

§  552.  Agent's  agreement  to  give  notice  where  premium  due. 

§  553.  Agent's  authority  in  regard  to  first  and  subsequent  premiums. 

§  554.  Agent's  powers  in  relation  to  premiums :  what  agent  may  waive. 

§  555.  Agent's  powers  in  relation  to  premium :  when  no  waiver :  cases. 

§  555a.  Same  subject. 

§  556.  Agent's   powers :    other   insurance :    waiver. 

§  556a.  Same  subject. 

§  556b.  Statutory  policy:   provisions  as  to  agents  and  waiver  bj'  failure 

to  cancel :   other  insurance. 

§  557.  Broker :  other  insurance :  waiver. 

§  558.  Agent's  powers:  other  insurance:  where  no  waiver:  instances. 

§  558a.  Same  subject. 

^^  559.  Agent's  powers:  change  of  risk:  waiver. 

§  560.  Agent's  powers:   alienation:   assignment. 

§  561.  Alienation:  assignment:  when  company  not  bound  by  agent's  acts. 

§  561a.  Agent's  powers:   alienation:   change  of  interest:    "in  trust   or  on 

commission,  or  sold  but  not  removed" :  chattel  mortgage. 

§  562.  Agent's    i^owers :    keeping   prohibited    articles :    waiver. 

§  562a.  Agent's  authority:   title  and  interest:   waiver. 

§  563.  Agent's  authority:   encumbrances:   waiver:   instances. 

§  563a.  Same  subject. 

§  564.  Agent's  authority:   encumbrances:   when  no  waiver. 

§  565.  Agent's  authority:  vacant:   unoccupied:   waiver. 

§  565a.  Same   subject. 

§  566.  Agent's   authority :   vacant :   unoccupied :   when   no   waiver. 

§  567.  Agent's    authority:    cancelation. 

§  568.  Agent's  authority:  location  of  property:   removal  of  property. 

§  525.  Agent:  power  to  make  oral  contract. — As  we  have  stated 
in  a  preceding  chapter,^  the  company  may  be  bound  by  an  oral 
contract  of  insurance  or  an  oral  agreement  to  insure  and  by  the 
weight  of  authority  such  contracts  are  valid;  ^  so  an  agent  intrusted 
witii  blank  policies,  signed  by  the  president  and  secretary,  with 
authority  to  negotiate,  fill  up,  and  issue  the  same,  may  bind  the 

5  Chap.  III.   §§   31  et  seq.   herein.    Phila.  229  Pa.  75,  140  Am.  St.  Rep. 
«  Benner    v.    Fire    Association    of    706,  78  Atl.  44,  40  Ins.  L.  J.  84. 
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company  by  a  parol  contract  to  insure,'''  and  an  agent  authorized 
to  make  the  necessary  surveys,  and  negotiate  and  conclude  all  the 
terms  of  the  contract,  and  to  fill  up  and  countersign  the  policy, 
may  bind  the  company  by  a  parol  contract  to  issue  a  policy.^  So 
an  unrestricted  authority  to  negotiate  a  contract  of  insurance  by 
issuing  a  policy  includes  authority  to  make  a  valid  preliminary 
contract  for  such  insurance.^  And  an  agent  with  authority  to 
survey  risks,  fix  the  rate  of  premium,  issue  policias,  and  effect 
insurance  may  make  a  valid  oral  contract  of  insurance.^"  And  a 
local  agent  of  a  foreign  company,  with  similar  authority,  may  bind 
the  company  by  parol  to  contracts  of  original  or  renewal  insur- 
ance.^^ Again,  a  person  who  for  years  has  been  held  out  as  the 
general  agent  of  an  insurance  company,  with  full  power  to  negotiate 
contracts  of  insurance,  is  authorized  to  make  a  preliminary  con- 
tract of  insurance  to  be  consummated  by  a  subsequent  filling  up 
and  delivery  of  a  policy,^^  So  it  is  well  settled  that  an  agent,  with 
power  to  solicit  insurance,  accept  risks,  agree  upon  and  settle  the 
terms  of  insurance,  and  to  issue  and  renew  policies,  has  the  author- 
ity to  make  a  preliminary  parol  contract,  binding  on  his  principal, 
either  to  issue  or  renew  a  policy  about  to  expire. ^^  And  an  agent 
with  similar  powers  may  validly  contract  by  parol,  memorandum 
or  binding  slip.^*  So  an  agent  authorized  to  Ijind  the  company 
pending  correspondence  concerning  the  policy  may  make  a  valid 

'Hotclikiss  V.  Germania  Fire  Ins.,  Mass.  416,  75  Am.  St.  Rep.  358,  54 

Co.  5  Hun  (N.  Y.)  9;  Angell  v.  Hart-  N.  E.  SS3. 

ford  Fire  Ins.  Co.  59  N.  Y.  171,  17  ^^  Gresliam  v.  Norwich  Union  Fire 

Am.  Rep.  322 ;  King  v.  Phoenix  Ins.  Ins.  Soc.  153  Kv.  402,  163  S.  W.  214, 

Co.  195  Mo.  290,  306,  113  Am.  St.  43  Ins.  L.  J.  491,  per  Clay,  C,  citing 

Rep.  678.  6  Amer.  &  Eng.  Ann.  Cas.  MfCabe  v.  Aetna  Ins.  Co.  9  N.  Dak. 

618,  92  S.  W.  892.  19,   47   L.R.A.   641,  81  N.   W.   246 ; 

^  Ellis  V.  Albany  City  Fire  Ins.  Co.  Security  Fire  Ins.  Co.  v.  Kentucky 

50  N.  Y.  402,  lO' Am."  Rep.  495  and  Marine*&  Fire  Ins.  Co.  7  Bush  (Ky.) 

note,  502.  81,  3  Am.  Rep.  301;  Stickley  v.  Mo- 

9  Humi^hrey  v.  Hartford  Fire  Ins.  bile  Ins.  Co.  37  S.  Car.  56,  16  S.  E. 
Co.  15  Blatchf.  (U.  S.  C.  C.)  504,  280,  838;  Cohen  v.  Continental  Ins. 
Fed.  Cas.  No.  6,875.  Co.  67  Tex.  325,  60  Am.  Rep.  24,  3 

10  Sanborn  v.  Fire  Ins.  Co.  16  Gray  S.  W.  296;  More  y.  New  York  Row- 
(82  ]\Iass.)  448,  77  Am.  Dee.  419.    "    ery  Ins.  Co.  130  N.  Y.  527,  14  L.R.A. 

"  Baubie  v.  ^tna  Ins.  Co.  2  Dill.  731,  29  N.  E.  757. 
(U.    S.    C.    C.)    156,   Fed.    Cas.   No.       On   validity  of  oral  agreement  to 

1,111;   Taylor  v.  Germania  Ins.  Co.  renew  or  extend  policy,  see  note  in 

2  Dill.   (U.  S.  C.  C.)   282.  Fed.  Cas.  22    L.R.A.    772.      On    authority    of 

No.  13,793 :  King  v.  Phoenix  Ins.  Co.  agent,  to  agree  to  renew  policy  in  fu- 

195  Mo.  290,  306.  113  Am.  St.  Rep.  ture,  see  note  in  L.R.A.1916C.  784. 
678,  6  Amer.  &  Eng.  Ann.  Cas.  618,       ^^  Sun  Insurance  Office  of  London 

92  S.  W.  892.  y.  Mitclioll.  186  Ala.  420,  65  So.  143. 

12  Sanford  y.  Orient  Ins.   Co.  174  See  §§  65-66a  herein. 
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parol  contract  to  insure.^^  A  general  agent  may  bind  the  company 
by  an  oral  agreement  that  an  open  policy  may  cover  other  property 
than  that  already  embraced  therein,  Avhere  the  property  covered 
is  of  a  changeable  and  substantially  the  same  character  as  that 
insured  originally. ^^  So  the  principal  clerk  of  an  insurance  com- 
pany, with  authority  to  receive  applications,  fill  policies  and  re- 
newals, and  to  generally  attend  to  the  office  business,  has  power 
to  bind  the  company  by  a  parol  contract  of  insurance ;  ^^  and  an 
agent  may  bind  the  company  by  a  parol  agreement  extending  the 
time  of  payment  of  the  premium,  although  the  policy  prohibits 
such  waiver  by  any  agent  of  the  company.^^  And  where  insured 
has  no  knowledge  of  restrictions  on  local  agent's  authority  the 
company  is  bound  by  the  agent's  parol  contract  on  a  promise  to 
issue  a  policy  where  said  agent  received  assured's  money  on  a 
promise  to  issue  a  policy. ^^  Again  an  oral  contract  for  immediate 
insurance  is  within  the  powers  of  an  insurance  agent,  under  a 
statute,^"  which  gives  all  insurance  agents  general  powers,  notwith- 
standing a  stipulation  in  the  application  which  the  insured  signed 
without  knowing  its  contents,  that  the  insurer  should  not  be  liable 
until  the  application  and  premium  were  received  by  its  secretary.^ 
But  it  is  held  that  a  soliciting  agent  authorized  to  receive  applica- 
tions and  to  forward  the  same  to  the  company  for  approval  or 
rejection,  and  to  collect  and  transmit  premiums,  has  no  authority 
to  make  an  oral  contract  to  insure,  even  though  he  had  told  the 
insured,  on  a  prior  occasion,  that  the  insurance  would  take  effect 
from  the  time  of  the  application,  and  a  policy  had  been  issued  on 
that  application.^  And  a  general  agent  of  a  company  in  one  state 
with  authority  to  solicit  risks  in  another  state,  but  who  is  not 
licensed  to  do  business  in  the  latter  state,  has  no  power  to  make 
an  oral  contract  for  such  foreign  company,  for  life  insurance.^ 
And  when  a  parol  contract  is  with  the  agent  of  two  companies  and 
the  company  which  is  to  take  the  risk  is  not  specified  it  is  unen- 

15  Fish  V.  Cottinett,  44  N.  Y.  538,  ^  Mathers   v.    Union   Mutual   Acci- 

4  Am.  Rep.  715.  dent   Assoc.   78  Wis.  588,  11  L.R.A. 

i6Kr-  '^ebec  Co.  v.    * -^usta  Ins.  &  83.  47  N.  W.  1130. 

B-^l-ing  Co.  6  Grav  '    2  Mass.)  204.  ^  ^forse   v.    St.    Paul    Fire   &   Ma- 

-7  Cooke  V.  ^tna  Ins.  Co.  7  Daly  rine  Ins.  Co.  21  Minn.  407,  5  Ins.  L. 

(N.  Y.)  555.                                           "  J.  409;  Winnesheik  Ins.  Co.  v.  Holz- 

18  Young  V.  Hartford  Fire  Ins.  Co.  grafe,  53  111.  516,  5  Am.  Rep.  64. 

45  Iowa,  377,  24  Am.  Rep.  784.  As  to  traveling  soliciting  agent,  see 

13  Sticklev  V.  Mobile  Ins.  Co.  37  S.  Dorman  v.  Connecticut  Fire  Ins.  Co. 

Car.    56,    16    S.    E.    280.      Compare  41   Okla.  509,  51  L.R.A.  (N.S.)    873, 

Fowlei*   V.    Preferred    Accident    Ins.  139  Pac.  262. 

Co.   100  Ga.   330,  28   S.   E.  398,  27  ^  Bai^i^^.jn    y.    Connecticut    Mutual 

Ins.  L.  J.  168.  Life  Ins.  Co.  182  Mass.  389,  65  N.  E. 

20  Wis.  Rev.  Stat.  §  1977.  837,  32  Ins.  L.  J.  308. 
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forceable.*  So  although  a  duly  authorized  fire  insurance  agent 
may  validly  enter  into  an  agreement  for  the  issuance  of  a  policy  in 
tlie  future,  yet  where  some  of  the  agreed  essentials  to  a  comjtlcte 
contract  are  never  complied  with  by  assured  there  is  no  Ijinding 
contract  which  he  can  enforce.^  And  a  written  application  for  a 
jwlicy  and  a  promise  by  an  agent  of  insurer  to  attend  to  the  matter 
do  not  constitute  a  valid  contract  of  insurance  in  praesenti.® 

No  presumption  exists,  however,  that  the  company's  agents  have 
authority  to  make  a  parol  contract  to  insure;  such  authority  nuist 
be  proved  affirmatively.'  And  as  we  have  stated  elsewhere  ^  a  parol 
contract  to  issue  or  renew  a  policy  must  be  clearly  established.' 
So,  although  the  agreement  to  renew  will  not  have  to  be  as  definite 
and  certain  as  an  agreement  to  issue  a  policy  still  a  definite  agree- 
ment to  renew  should  l»e  established. ^° 

§  526.  Power  of  agent  to  accept  risks  and  make  contracts. — Tn 
general,  where  the  agent  has  authority  to  exercise  discretion  in 
relation  to  the  issuance  of  policies,  and  the  risk  is  a  legal  one,  and 
one  which  the  company  itself  has  the  power  to  accept,  the  latter 
is  bound  by  all  risks  under  policies  issued  by  such  kgent,  upon  the 
familiar  principle  that  an  agent's  acts  within  the  scope  of  his  real 
or  apparent  authority  bind  the  principal;  "  so  an  agent  of  the  in- 
surer who,  represents  himself  to  be  a  general  agent,  solicits  insur- 
ance, takes  the  application,  receives  the  premium,  and  delivers  the 
policy  sent  him  by  the  company,  binds  the  latter  by  his  acts  and  con- 
duct, in  the  al)sence  of  knowledge  by  the  insured  of  a  restriction  on 
the  agent's  powers  or  of  circumstances  sufficient  to  put  him  on  in- 
quiry ;  ^^  So  an  agent  of  the  insurer  has  power  to  take  risks  upon 
property  outside  of  the  locality  for  which  he  was  appointed,  espe- 

*  Hartford  Fire  Ins.  Co.  v.  Trim-  agent  in  ease  of  oral  contract  of  in- 

ble,  117  Kv.  583,  25  Ky.  L.  R.  14!)7,  surance,  see  note  in  22  L.R.A.  773. 

78  S.  W.  4()2.  8  See  §  38e  herein. 

^  California  Ins.  Co.  v.  Settle,  162  ^  Benner    v.    Fire    Association    of 

Kv.  82,  172  S.  W.  119.  Phila.  229  Pa.  75,  140  Am.  St.  Rep. 

6  Wliitnian  v.  Milwaukee  Fire  Ins.  706,  78  Atl.  44,  40  Ins.  L.  J.  84. 

Co.    128    Wis.    124,    5    L.R.A.(N.S.^  1°  Gresham  v.  Norwich  Union  Fire 

680n,  116  Am.  St.  Rep.  25,  107  N.  Ins.  Soc.  157  Ky.  402,  163  S.  W.  214, 

W.  291.  43  Ins.  L.  J.  489. 

''^  ^^tna  Ins.  Co.  v.  Northwestern  On  requisites  of  a  present  oral  con- 
Iron  Co.  21  Wis.  458.  See  this  case  tract  of  insurance,  see  note  in  5 
as  to  where  declarations  are  insultl-  L.R.A. (N.S.)  407. 
cient  to  prove  such  authority.  See  ^^  See  Ligflitbody  v.  North  Amer- 
also  to  same  point  Benner  v.  Fire  ica  Ins.  Co.  23  Wend.  (N.  Y.)  18. 
Association  of  Phila.  229  Pa.  75,  140  See  §  426  lierein. 
Am.  St.  Rep.  706,  78  Atl.  44,  40  Ins.  ^^  Halm  v.  Guardian,  23  Oreg.  576, 
L.  J.  84.  37  Am.  St.  Rep.  709,  32  Pac.  683. 

On   presumption   as  to   powers   of 
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cially  where  the  general  agent  receives  the  poHcy  and  accepts  the 
risk. ^3  So  an  agent  authorized  to  take  a  risk  in  one  place  is  assumed 
to  have  authority  to  take  them  anywhere,  and  a  risk  taken  by  him 
outside  of  his  real  jurisdiction  is  binding  upon  the  company  which 
he  represents ;  ^*  and  a  risk  accepted  by  him  upon  property  which 
the  company  has  prohibited  him  from  insuring  will  be  valid,  pro- 
vided the  insured  has  no  knowledge  of  the  inhibition.^^  So  general 
agents  of  the  insurer  have  power  to  make  new  contracts. ^^  A  local 
agent  also,  who  has  ostensible  general  authority  to  solicit  applica- 
tions, make  contra ^-ts,  and  to  receive  first  premiums,  binds  the  com- 
pany by  any  acts  or  contracts  within  the  general  scope  of  his  ap- 
parent authority,  notwithstanding  an  actual  excess  thereof,^'  unless 
the  applicant  or  the  insured  has  knowledge  of  his  limited  au- 
thority.'^^ 

The  cashier  of  a  branch  office  who  is  vested  with  general  powers 
in  relation  to  the  company's  business  binds  the  company  by  infor- 
mation given  to  an  assignee  of  a  policy  as  to  its  value  and  the 
amount  of  premium  it  was  necessary  to  pay  semi-annually.^^  But 
a  soliciting  agent  cannot  bind  the  insurer  by  representations  as  to 
loans,  made  to  induce  the  making  of  applications  for  insurance.^*' 

It  is  held  that  a  general  authority  to  take  risks  does  not  neces- 
sarily include  authority  to  take  a  risk  on  a  blacksmith  shop.-^  And 
a  soliciting  agent  whose  authority  is  limited  to  taking  applications 
to  be  submitted  to  the  insurer  for  approval  or  rejection  cannot  bind 
the  company  in  a  contract  of  insurance  and  he  has  no  power  to 
waive  any  of  its  terms  or  conditions  after  the  policy  is  issued.  Such 
agent  may,  however,  bind  the  company  as  to  matters  within  the 
scope  of  his  authority.^  And  an  agent  with  power  only  to  solicit 
risks  and  receive  applications  has  no  power  to  accept  them,  nor 
agree  that  the  risk  attach  at  a  certain  time,^  or  at  the  date  of  the 

^^  jEtna  Ins.    Co.   v.   Maguire,   51  tual  Life  Ins.  Co.  56  Ind.  App.  502, 

111.  342.    See  also  Lightbody  v.  North  105  N.  E.  780. 

America  Ine.  Co.  23  Wend.   (N.  Y.)        ^^  Thompson   v.    Michigan   Mutual 

18.  Life  Ins.  Co.  56  Ind.  App.  502,  105 

1*  Hahn  v.  Guardian,  23  Oreg.  576,  N.  E.  780.     See  §§  428-431  herein. 
37  Am.  St.  Rep.  709,  32  Pac.  683.  i°  Lange  v.  New  York  Life  Ins.  Co. 

15  Gloucester  Mfg.  Co.  v.  Howard  254  Mo.  488,  162  S.  W.  589. 

Ins.  Co.  5  Gray   (71  Mass.)   497,  66       20  B^j-ns  &  Reilly  Real  Estate  Co. 
Am.  Dee.  376.  v.  Philadel]iliia  Life  Ins.  Co.  239  Pa. 

16  Mackintosh  v.  Agricultural  Fire   22,  86  Atl.  642. 

Ins.  Co.   150   Cal.  440,  119  Am.   St.        ^  Smith  v.  State  Ins.  Co.  58  Iowa, 
Rep.  234,  89  Pac.  102.  487,  12  N.  W.  542. 

1'  Farnum  v.  Phoenix  Ins.  Co.  83       ^  Pbipps  v.  Union  Mutual  Ins.  Co. 
Cal.   246,   17  Am.   St.   Rep.   233,   23   —  Okla.  — ,  150  Pac.  1083. 
Pac.  869;  Thompson  v.  Michigan  Mu-       ^  Stockton  v.  Firemen's  Ins.  Co.  33 
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application.*  In  Oklahoma,  it  is  decided  that  a  traveling  soliciting 
agent  has  no  apparent  authority  to  enter  into  a  contract  of  insur- 
ance where  he  has  no  actual  authority  to  do  so,  other  than  printed 
blank  application  forms  addressed  to  the  company  which  either 
negatived  the  idea  of  actual  authority  or  are  signed  by  the  applicant 
without  actual  knowledge  of  the  contents;  but,  quaere  where  such 
forms  express  no  limitation  upon  the  agent's  authority  and  this  is 
known  to  assured,  does  he  have  apparent  authority  to  bind  his  prin- 
cipal, as  inducement  to  making  an  application,  by  a  temporary  con- 
tract of  insurance  until  the  principal  may  reject  the  risk?  *  So  an 
agent*authorized  to  receive  applications  for  insurance  in  accordance 
w4th  instructions  from  the  compatiy,  and  to  forward  the  same  to  the 
company  for  approval,  and  to  collect  and  transmit  premiums,  is  a 
soliciting  agent,  and  as  such  has  no  authority  to  make  a  contract  of 
insurance;  ^  nor  can  an  agent  contract  without  the  approval  of  the 
directors  where  his  authority  to  issue  certificates  is  given  subject  to 
such  approval.'''  So  an  agent  with  general  powers  cannot  validly 
agree  to  receive  a  less  premium  than  that  fixed  by  the  policy ;  ^  nor 
can  an  agent  with  authority  to  issue  policies  in  one  company,  but  not 
in  another  without  the  insured's  consent,  rescind  a  contract  in  the 
former  company  and  place  the  risk  in  the  latter.  In  such  case  the 
former  contract  holds,  and  the  latter  company  is  not  bound.^  But  a 
risk  accepted  by  a  local  agent  cannot  be  rejected  without  notice 
to  the  assured.^"  Again,  where  an  agent  to  contract  life  assurances 
was  to  signify  his  acceptance  of  all  risks  by  a  memorandum  signed 
by  him  and  the  company's  medical  officer,  and  the  memorandum 
was  signed  by  the  medical  officer  and  subagent,  it  was  held  that 
the  contract  was  that  of  the  agent  and  binding  on  the  company. ^^ 

La.  Ann.  577,  39  Am.  Rep.  '?77.    See  22  Barb.   (N.  Y.)  527;  Bartlinlomew 

Dickinson  v.  Mississippi  Valley  Ins.  v.  Merchants'  Fire  Ins.  Co.  25  Iowa, 

Co.  41  Iowa,  286.  507,  !)()  Am.  Dec.  65. 

On    conflict    of    laws    as    to    local        '''  New  York  Union  Mutual  Ins.  Co. 

agent's  authority  to  accept  applica-  v.  Johnson,  23  Pa.  St..  72. 
tion,  see  note  in  63  L.R.A.  836.  ^  Brown  v.  Massachusetts  Life  Ins. 

*  Winnesheik  Ins.  Co.  v.  Holzj^rafe,  Co.  50  N.  H.  298,  47  Am.  Rep.  205. 
53  111.  516,  5  Am.  Rep.  64.    See  Todd        »  Massasoit     Steam     Mills    Co.    v. 

V.  Piedmont  Ins.  Co.  34  La.  Ann.  63;  Western  Assur.  Co.  125  Mass.  110. 
Devens  v.  Mechanics  &  Traders  Ins.        On    jMiwer   of   insurance    aijent    to 

Co.  83  N.  Y.  168.  bind     insured    by    transferring-    risk 

^  Dorman  v.  Connecticut  Fire  Ins.  from  one  comj)any  to  another  repre- 

Co.   41   Okla.   509,   51   L.R.A. (N.S.)  scnted  bv  the  former,  see  note  in  51 

873,  139  Pac.  262.  L.R.A. (N.S.)   5159. 

^  Morse  v.  St.  Paul  Fire  &  Marine        ^^  Conunercial  Union  Assur.  Co.  v. 

Ins.  Co.  21  Minn.  407,  5  Ins.   L.  J.  State,  113  Ind.  331.  15  N.  E.  518. 
409;  Armstrong  v.  Staie  Ins.  Co.  61        ^^  Rossiter   v.    Trafalgar   Life   As- 

lowa,  212,  16  N.   W.  94.     See  also  sur.  Assoc.  27  Beav.  377. 
Chase  v.  Hamilton  Mutual   Ins.   Co. 

1301 


§§  526a-529  JOYCE  OX  INSURANCE 

Conditions  in  certificate  of  membership  of  a  mutual  benefit 
society  denying  agents  the  power  to  make,  alter,  or  discharge  con- 
tracts, waive  forfeitures,  or  extend  credits  has  no  application  to  the 
general  manager  or  secretary  of  the  association.^^ 

§  526a.  Same  subject:  credit  guaranty  insurance. — An  agent 
of  an  insurer  against  loss  by  insolvency  of  customers,  having  po^^■er 
to  solicit  insurance,  transmit  applications,  collect  premiums,  and 
receive  pay  therefor,  may,  under  the  Wisconsin  Statute, ^^  bind 
his  principal  by  an  agreement  to  include  customers  rated  by  a 
mercantile  agency  not  recognized  in  the  regular  policies  of  the 
company.^* 

§  527.  Where  contract  of  agent  is  personal. — Where  an  insur- 
ance company  has  cea^^ed  to  do  business,  and  an  agent  pretends  to 
act  for  it.  he  cannot  bind  his  claimed  principal  by  a  contract  of 
insurance,  although  he  may  bind  himself.^^  In  Pennsylvania,  the 
statute  provides  that  policies  of  insurance  against  loss  by  fire  or 
lightning  will  be  void,  unless  authority  to  issue  or  execute  the  same 
be  expressly  conferred  by  charter  of  incorporation.  Under  this 
statute  an  agent's  contract  to  place  certain  insurance  for  an  ap[)li- 
cant  against  loss  by  fire,  to  take  effect  at  a  certain  time,  bui  whicli 
did  not  specify  the  company  in  which  it  was  to  be  insured,  was 
held  to  be  a  personal  contract,  and  void.^^ 

§  528.  Power  of  agent  to  subscribe  policy. — A  contract  of  in- 
surance may  be  subscribed  by  the  underwriter  or  by  his  duly 
authorized  agent  or  attorney.  In  England,  the  underwriter's  agent 
may  subscribe  the  policy,  either  by  virtue  of  a  custom  on  his  part 
so  to  do,  acquiesced  in  by  the  principal,  or  by  the  authority  con- 
ferred under  a  power  of  attorney,  or  where  the  principal  has  held 
him  out  to  the  world  as  authorized  to  perform  such  act.^''^ 

§  529.  Power  of  agent  to  execute  retroactive  policy. — A  member 
of  a  mutual  insurance  company  with  a  power  to  sign  policies,  sub- 
ject to  a  rule  that  the  risk  should  attach  from  the  day  of  acceptance 
b}^  the  principal,  may  execute  a  policy  which  is  retrospective,  con- 

12  Bankers'    Mut.    Ben.    Assn.    v.  146,  12  Atl.  280,  10  Cent.  Rep.  608. 

Stapp,  /  /  Tex.  517,  19  Am.  St.  Rep.  See  Velev  v.  dinger,  18  Super.  Ct. 

772,  14  S.  W.  168.  125. 

^2  Rev.  Stat.  sec.  1977.  i''' Haug-hton  v.  Ewbank,  4  Camp. 

^*  Sliakman  v.  United  States  Cred-  88.     See  Courteen  v.  Touse,  1  Camj). 

it  System  Co.  92  Wis.  306,  32  L.R.A.  43.  note  a;  Neale  v.  Erving,  1  Esp. 

383,  66  N.  W.  528,  53  Am.  St.  Rep.  61;  1  Duer  on  Ins.  (ed.  1845)-  see.  8, 

920.  p.   65;   2   Pliillips  on   Ins.    (3d   ed.) 

1^  Montross  v.  Roger  Williams  Ins.  sees.  1872,  2016,  2114;  1  Arnould  on 

Co.  49  Mich.  477,  13  N.  W.  823.  Ins.     (Perkins'    ed.    1830)     38;    Id. 

i^Arrott   V.   Walker,   118   Pa.    St.  ( -Maclaclilan's  ed.)  190,248;  Id.  (8th 

249,  20  Wkly.  N.  C.  480,  45  Leg.  Int.  ed.  Hart  &  Simey)  sees.  26,  102.  pp. 
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tainino-  the  words  "lost  or  not  lost,"  where  the  policy  has  conformed 
to  the  rule  above  given,  notwithstanding  both  parties,  assured  and 
agent,  knew  that  two  average  losses  had  happened  to  the  ship  at 
the  time  of  the  execntion  of  the  i)olicy.^* 

§  530.  Countersigning  policy  by  agent.— Where  the  insurer  is  a 
corporation  or  association,  the  policy  or  certificate  is  required  to 
be  attested  by  certain  designated  officers  or  agents  in  accordance 
with  the  charter  or  by-laws,^^  and  the  policy  may  provide  in  express 
terms  for  the  countersignature  of  the  agent,  which  may  be  made 
a  condition  precedent  to  the  validity  of  the  policy  or  attachment 
of  the  risk,  in  which  case  there  must  be  a  compliance  with  such 
condition  to  entitle  the  assured  to  a  recovery,  unless  a  waiver  can 
be  shown,^"  even  though  the  agent  himself  is  the  party  insured,  and 
the  policy  has  been  received  and  retained  by  him.^  And  a  policy 
is  only  completely  executed  when  duly  attested  by  the  signatures 
of  the  proper  officers  and  countersigned  by  the  agent.^  So  where 
there  was  a  condition  that  the  policy  should  be  void  in  case  of  prior 
or  subsequent  insurance  without  written  consent  thereon,  an  un- 
signed consent  of  the  general  agent  was  held  to  be  invalid  in  the 
absence  of  proof  of  authority  to  bind  the  company  in  such  manner, 
or  unless  the  company  had  in  some  way  ratified  the  act.^  But 
where  a  policy  of  insurance  has  been  signed  by  the  president  and 
secretary  of  an  insurance  company,  a  contract  written  across  the 
face  of  it,  by  which  a  deviation  from  the  voyage  insured  is  healed, 
need  not  be  re-signed  by  them  in  order  to  make  such  contract  bind- 
ing on  the  company,  where  it  has  been  the  uniform  practice  for 
the  president  to  waive  deviation  in  that  manner.*  In  case  the  con- 
tract is  to  be  completed  and  take  effect  only  by  a  delivery  of  the 
policy  when  countersigned  by  the  agent,  and  it  is  neither  counter- 
signed nor  delivered,  there  is  no  contract,  even  though  the  premium 
note  has  been  given  to  the  agent ;  the  agent  having  only  authority 
to  receive  applications  and  collect  premiums.^ 

37,  140;  17  Earl  of  Halsbury's  Laws  ^  Badger  v.  American  Popular  Life 

of  Eiiiiland,  pp.  339,  359.     See  also  Ins.  Co.  103  Mass.  244,  4  Am.  Rep. 

§§  53b,  53c,  178  et  seq.  herein.  547.       Compare    Norton    v.    Phamix 

"Mead   v.   Davison,   3   Ad.   &   E.  Mutual  Life  Ins.  Co.  36  Conn.  503, 

35^3  4  Am.   Rep.   98,  noted   hereafter  in 

i»  In  re  County  Life  Assur,  Co.  L.  this  section. 

R    5  Ch    App.  288;  Perry  v.  New-  2  peoria   Marine   &   Fire   Ins.    Co. 

castle  Fire  Ins.  Co.  8  U.  C.  Q.  B.  303.  v.  Walser,  22  Ind.  73. 

20  Hardie  v.  St.  Louis  Mutual  Life  ^  Security  Ins.  Co.  v.  Fay,  22  Mich. 

Ins.   Co.  26  La.   Ann.  242;  Prall  v.  467,  7  Am.  Rep.  670.           ^     ,^  ,, 

IMutual    Protective    Life   Ins.    Co.    5  *  Warren  v.  Ocean  Ins.  Co.  16  Me. 

Dalv  (N.  Y.)  298;  Lynn  v.  Burgoyne,  439,  33  Am.  Dec.  674. 

13  B.  Mon.   (Ky.)   400.  ^  j^i^-CtiHy  v.  Phamix  Mutual  Lite 

New  York  standard   policy  clause  Ins.  Co.  18  W.  Va.  782. 
provides  for  countersigning. 
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But  the  requirement  by  statute  or  charter,  or  otherwise,  of  the 
countersignature  of  an  agent  does  not  prevent  making  a  vahd 
agreement  to  deHver  a  pohcy.^  Nor  does  the  rule,  however,  requir- 
ing the  signatures  of  the  president  and  secretary,  when  provided 
for  by  the  charter  or  by-laws,  prevent  making  a  valid  oral  contract 
to  issue  a  policy  or  to  insure  or  to  renew  an  insurance,  as  has  been 
stated  in  a  prior  chapter,'^  and  this  is  true  as  to  a  countersignature 
by  the  agent,  even  though  the  policies  and  certificates  of  renewal 
issued  by  the  company  declare  that  they  shall  not  be  valid  unless 
countersigned  by  the  agent, ^  for  such  provisions  may  be  dispensed 
with  where  the  intention  to  execute  is  sufficiently  plain.^  The 
countei-signing  being  an  evidence  of  delivery,  it  seems  that  a  de- 
livery by  letter  w^ould  be  equivalent. ^°  So  although  it  is  expressly 
stated  on  the  renewals  issued  by  a  life  insurance  company,  and 
signed  by  its  secretary,  that  in  order  to  be  valid  they  must  be 
countersigned  by  the  local  agent,  they  are  still  presumptive  evi 
dence  of  payment  where  the  policy  is  on  the  agent's  own  life, 
although  not  countersigned  by  himself.  It  is  immaterial  in  such 
a  case  whether  he  countersigned  them  or  not."  And  where  the 
charter  does  not  require  a  countersignature,  a  policy  containing 
a  blank  form  for  the  countersignature  of  the  agent  need  not  neces- 
sarily be  filled  out  by  the  agent,  as  the  policy  may  be  valid  when 
delivered  without. ^^  And  where  the  premium  is  paid  and  the 
policy  delivered  to  the  assured  as  a  completed  contract,  the  com- 
pany is  estopped  to  say  that  it  was  not  countersigned  by  the  agent, 
although  the  policy  provided  for  such  countersignature.  The  pro- 
vision is  a  formality  which  the  company  may  dispense  with,  and  it 
will  in  such  case  be  presumed  to  have  so  done.^^  So  an  agent  may 
accept  a  premium,  though  the  receipt  is  not  to  be  effectual  until 
countersigned  by  him.^*     But  the  agent's  countersignature  is  not 

6  Walker   v.    Mutual   Ins.    Co.    56  98.     But  see  eases  at  beginning  of 

Me.  371.  this  section. 

'  See  c.  III.  §§  31  et  seq.  herein.  ^^  O'Donnell  v.  Confederation  Life 

8  Post  V.  ^tna  Ins.  Co.  43  Barb.  Ins.  Co.  2  Russ  &  Geld.  (Nov.  Sco.) 
(N.  Y.)  351.  231. 

9  Kantrener  v.  Penn  Mutual  Life  ^^  German  Fire  Ins.  Co.  v.  Lag- 
Ins.  Co.  5  Mo.  App.  581;  Westches-  gart,  47  Kan.  663,  28  Pac.  718;  Hi- 
ter  Fire  Ins.  Co.  v.  Earle,  33  Mich,  hernia  Ins.  Co.  v.  O'Connor,  29  Mich. 
143^  241;   Chapman  v.  Delaware  M.  Ins. 

10  Myers  v.  Keystone  Mutual  Life   Co.  23  N.  B.  R.  121. 

Ins   Co.  27  Pa.  St.  268,  67  Am.  Dec.        ^^  Carroll  v.  Charter  Oak  Ins.  Co. 
462,  463.  1  Abb.  Dec.    (N.  Y.)   316,  40  Barb. 

"'  Norton  V.   Phcrnix  Mutual  Life    (N.  Y.)  292. 
Ins.   Co.  36  Conn.  503,  4  Am.  Rep. 
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waived  by  delivery  of  the  policy  without  such  signature  by  an 
unauthorized  party,  althouoh  he  signs  for  the  agent. ^^ 

§  530a.  Same  subject:  mutual  benefit  certificate:  execution  by- 
subordinate  officers. — A  nnitual  benelit  certilicatc,  not  counter- 
signed as  required  by  its  provisions,  is  not  valid  in  the  hands  of  the 
beneficiary,  in  the  absence  of  anythinaf  to  show  a  waiver  on  tlie 
part  of  the  association  of  the  defective  execution.^^  But  it  is  also 
held  that  a  new  benefit  certificate  issued  to  change  the  beneficiary, 
upon  a]^plication  made  in  accordance  with  the  by-laws  of  the 
union,  and  signed  by  the  supreme  president  and  secretary  of  the 
union,  and  sealed  with  the  seal  of  the  supreme  union,  is  not  invahd 
because  not  signed  and  sealed  by  the  officers  of  the  subordinate 
union.  ^''^ 

§  531.  Where  subagent  signs  for  agent. — Inasmuch  as  an  agent 
may  delegate  his  authority  where  he  is  expressly  empowered  to 
appoint  subagents,  or  in  matters  which  do  not  involve  the  exercise 
of  skill  and  discretion,^^  it  would  seem  that  such  subagent  could 
validly  countersign  policies  for  the  agent,  especially  where  the  act 
is  done  with  his  full  acquiescence,  and  he  delivers  the  policy.^^ 

§  532.  Signature  of  assured:  waiver  by  agent. — The  term  ''un- 
derwriter" arose  from  the  custom  to  underwrite,  or  subscribe,  the 
policy  by  the  insurers,  and  they  only  subscribed  the  policy ,2°  and 
although  the  policy  is  subscribed  only  by  the  insurer,  it  evidences 
the  contract  between  both  parties,  and  binds  them  to  the  perform- 
ance of  its  conditions,  and  it  is  valid  so  long  as  the  conditions  are 
complied  with.^  And  the  policy  is  not  rendered  void,  for  want 
of  consideration,  by  the  omission  to  sign  the  premium  note  where 
it  is  the  custom  of  the  company  to  dispense  with  such  signature 
until  after  the  policy  is  recorded.^ 

But  where  a  certificate  of  membership  is  required  to  be  signed 
by  the  applicant,  as  a  condition  precedent  to  its  validity,  the  com- 
pany's agent  may  consent  that  the  husband  may  sign  for  his  wife 
where  he  makes  the  application  for  her  in  her  absence,  and  the 

15  Lynn  v.  Burgoyne,  13  B.  Mon.  "  Grndy  v.  American  Central  Ins. 
(Kv.)  400.  Co.  GO  Mo.  116,  123.     See  cases  un- 

16  Cavwood     V.     Supreme     Lodge,    der  §  30")  herein. 

Knie-lits  &  Ladies  of  Honor,  171  Tnd.  20^  Arnonld  on_l\rarine  Ins.  (Per- 
410,'  23  L.R.A.(N.S.)  304n,  131  Am.  kins'  ed.  1850)  3,;  1  Id.  (Maelach- 
St.  Rep.  253,  86  N.  E.  482,  17  Am.  &  lan's  ed.  1887)  248;  Id.  (8th  ed.  Hart 
Eng.  Ann.  Cas.  503,  .38  Ins.  L.  J.  147.  &  Simey)  sees.  26,  102,  pp.  37.  140; 
See  §§  53a-53c,  178  licroin.  17  Earl  of  Halsbury's  Laws  of  Eiig- 

"Fisk    V.    Equitalile    Aid    Union    land,  pp.  330,  3.')0. 
(Pa.)    20  Wklv.  N.  C.  290,  9  Cent.        ^  Veile    v.    Germania    Ins.    Co.    26 
403,  7  Sadler,* 567,  35  P.  L.  J.  168,   Iowa,  9.  96  Am.  Dee.  83. 
11  Atl    84.  2  ^Varren  v.  Ocean  Ins.  Co.  16  Me. 

"  See  §  395  herein.  439,  33  Am.  Dee.  674. 
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company  is  bound  thereby  where  the  wife  subsequently  ratifies 
her  husband.'s  act.^ 

An  iuf^uranee  company  which  i^^sues  a  policy  on  an  application  on 
which  a  prior  policy  was  issued  a  short  time  before,  with  the  state- 
ment that  it  is  based  on  terms  of  the  application  on  which  the 
earlier  policy  was  issued,  ^nd  that  such  application  is  made  a  part 
of  the  contract,  thereby  waives  the  signing  of  any  other  application 
by  the  insured.* 

§  533.  Waiver  and  estoppel  by  acts  of  agents:  generally. — "What 
has  been  stated  under  a  preceding  section  as  to  notice  and  knowl- 
edge of  an  agent,  while  acting  within  the  scope  of  his  authority, 
obligating  the  principle  **  should  be  considered  here  in  connection 
with  the  doctrine  of  waiver  and  estoppel.  And  it  is  also  pertinent 
in  this  connection  as  an  important  factor  in  the  determination  of 
the  various  questions  involving  the  doctrines  of  waiver  and  estoppel 
and  their  application  that  the  original  authority  delegated  to  agenti 
by  an  insurance  company  is  not  always  the  measure  of  their  powers, 
and  this  is  true  as  to  limitations  thereupon,  but  there  must  also  be 
considered  the  growth  and  development  of  the  business  relations 
between  principal  and  agent  and  daily  acts  of  the  agent  in  relation 
to  the  principal's  business  of  which  the  principal  had  knowledge.^ 
The  rules  of  construction  ^  also,  as  in  the  decision  supporting  the 
proposition  la.st  above  stated,  should  be  considered  so  far  as  ap- 
plicable.' 

An  insurer  always  has  the  option  to  waive  a  condition  or  stipula- 
tion made  in  its  own  favor,^  and  such  waiver  may  be  inferred  from 

'  Somers     v.     Kansas     Protective  '  Knickerbocker   Life    Ins.    Co.    v. 

Union,  42  Kan.  619,  22  Pac.  702.  Norton,  96  U.  S.  234,  24  L.  ed.  689. 

*  Jones  V.  New  York  Life  Ins.  Co.  Cited  in  Fire  Ins.  Assoc,  v.  Wick- 
168  Mass.  245,  47  N.  E.  92,  26  Ins.  ham,  141  U.  S.  564,  580,  35  L.  ed. 
L.  J.  1009.  Citing  Ames  v.  New  867,  12  Sup.  Ct.  84;  Aetna  Life  Ins. 
York  Life  Ins.  Co.  14  N.  Y.  253.  Co.  v.  Frierson,  114  Fed.  56,  62,  51 

*^,  See  §§  515  et  seq.  herein.  C.  C.  A.  430. 

^  Farmers   National    Bank   v.   Del-  Indiana. — National   Masonic   Acci- 

aware  Ins.   Co.  83  Ohio   St.  309,  93  dent  Assoc,  v.  McBride,  162  Ind.  379, 

N.  E.  834,  40  Ins.  L.  J.  1248.     Sub-  381,  70  N.  E.  483. 

stantially  the  language  of  the  court,  loua. — Ruthven    Bros.    v.    Ameri- 

per  Donahue,  J.  can  Fire  Ins.  Co.  102  Iowa,  550,  559, 

As  to  ratification  of  agent's  acts,  71  N.  W.  574. 

see  §§  455  et  seq.  herein.  Massachusetts. — Oakes     v.     IManu- 

*  See  §§  205  et  seq.  herein.  facturers'    Fire    &    Marine    Ins.    Co. 
■^  See    quotation    from    opinion    in  135  Mass.  248,  249. 

Farmers    National    Bank    Case    Id.  Michigan. — Carpenter  v.  Continen- 

given  under  §  560,  herein.      See  also  tal  Ins.  Co.  61  Mich.  635,  644,  28  N. 

Farmers  National  Bank  v.  Delaware  W.  749. 

Ins.   Co.  83   Ohio  St.  309,  94  N.  E.  Or^'.^ow.— Frasier  v.   New  Zealand 

834,  40  Ins.  L.  J.  1248  (under  §  561a,  Ins.   Co.  39  Oreg.  342,  347,  64  Pac. 

herein).  814. 

1306 


AGENTS  OF  INSURER— THE  POLICY 


§  333 


the  conduct  of  its  agents  and  representatives.'  So  conditions  in  a 
policy  of  fire  insurance  which  are  for  the  benefit  of  the  insurer,  and 
the  breach  of  which  may  operate  a  forfeiture,  may  be  waived  by 
the  insurer  or  his  lawful  agent. ^°  And  a  waiver  of  conditions  in 
a  policy  in  favor  of  the  company,  need  not  be  express.  It  rnay 
be  inferred  from  the  acts  of  the  insurer  evidencing  a  recognition 
of  liability  after  the  condition  is  broken,  or  even  from  denial  of 
obligation  exclusively  for  other  reasons." 

A  waiver  is  defined  as  the  intentional  relinquishment  of  a  known 
right,  and  any  conduct  relied  upon  which  warrants  the  belief  that 
such  relinquishment  has  been  made  constitutes  in  law  a  waiver  ;^^ 
so  that  if  the  insurer  having  knowledge  of  facts  rendering  its 
policy  voidable,  deliberately  claims  and  exercises  a  right  there- 
under, it  waives  all  right  to  avoid  it  because  of  such  facts ;  "  but 
there  must  be  both  knowledge  of  the  existence  of  the  right  and  an 


Wisconsin.  —  Reisz  v.  Supreme 
Council  American  Lep:ion  of  Honor, 
103  Wis.  427,  431,  79  N.  W.  430. 

^  Providence- Washington  Ins.  Co. 
V.  Wolf,  168  Ind.  690,  120  Am.  St. 
Rep.  395,  80  N.  E.  26. 

10  Virginia  Fire  &  Marine  Ins.  Co. 
V.  Richmond  Mica  Co.  102  Va.  429, 
102  Am.  St.  Rep.  846,  46  S.  E.  463; 
Williams  v.  Maine  State  Relief  As- 
soc. 89  Me.  158,  36  Atl.  63. 

On  whether  a  breach  of  an  insur- 
ance policy  which  ipso  facto  termin- 
ates it  mav  be  waived,  see  note  in  25 
L.R.A.(N.S.)  78.. 

^^  Bonnert  v.  Pennsvlvania  Ins. 
Co.  129  Pa.  St.  558,  15  Am.  St.  Rep. 
739,  18  Atl.  552.  See  also  the  fol- 
lowing cases : 

Arkansas.  —  Dwelling  House  Ins. 
Co.  V.  Brodie,  52  Ark.  11,  4  L.R.A. 
458,  11  S.  W.  1016. 

Colorado.  —  Jennings  v.  Brother- 
hood Accident  Co.  44  Colo.  68,  18 
L.R.A.(N.S.)  109  (annotated  on 
when  strict  compliance  with  require- 
ment as  to  time  of  notice  in  accident 
or  health  policv  is  excused),  96  Pac. 
982. 

Delaware. — Dover  Glass  Works  v. 
American  Fire  Ins.  Co.  1  ]\Iarv. 
(Del.)  32,  65  Am.  St.  Rep.  264,  29 
Atl.  1039. 

Illinois. — Germania   Life   Ins.   Co. 


V.  Koehler.  168  111.  293,  61  Am.  St. 
Rep.  108,  48  N.  E.  297. 

Iowa. — Kimbro  v.  New  York  Life 
Ins.  Co.  134  Iowa,  84,  12  L.R.A. 
(N.S.)  421,  108  N.  W.  1025. 

Kentucki/.  —  Kenton  Ins.  Co.  v. 
Wigginton,  89  Kv.  330,  7  L.R.A.  81, 
12  S.  W.  668. 

Xebraska.  —  German  Ins.  Co.  v. 
Shader,  68  Neb.  1,  60  L.R.A.  918,  93 
N.  W.  972. 

North  Carolina. — Horton  v.  Home 
Ins.  Co.  122  N.  Car.  498,  65  Am.  St. 
Rep.  717,  29  S.  E.  944. 

Oklahoma. — Gish  v.  Insurance  Co. 
of  North  America,  16  Okla.  59.  13 
L.R.A.(N.S.)    826,  87  Pac.  869. 

Wisconsin. — French  v.  Fidelitv  & 
Casualtv  Co.  135  Wis.  259,  17  L.R.A. 
(N.S.)  1011,  115  X.  W.  869. 

^2  Currie  v.  Continental  Casualtv 
Co.  147  Iowa,  281,  140  Am.  St.  Rep. 
300,  126  N.  W.  164.  Citing  Shedd  v. 
American  Credit-Indemnitv  Co.  of 
N.  Y.  48  Ind.  App.  23,  95  N.  E.  316; 
Hoxie  v.  Home  Ins.  Co.  32  Conn.  21, 
85  Am.  Dec.  240 ;  Reed  v.  Union  Cen- 
tral Life  Ins.  Co.  21  Utah,  295,  61 
Pac.  21.  29  Ins.  L.  J.  653.  See  also 
quotation  from  opinion  in  the  Par- 
sons Case,  97  Minn.  98.  4  L.R.A. 
(N.S.)  231,  given  hereinafter  in  note 
under  this  section. 

^2  Enos  v.  St.  Paul  Fire  &  Marine 
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intention  to  relinquish  it,^*  for  one  will  not  be  held  to  have  waived 
his  rights  under  an  insurance  contract,  unless  it  is  shown  that  he 
has  acted  with  a  full  knowledge  of  the  facts,  or  that  it  was  his 
bounden  duty  to  know  them.^^  So  any  act  done  by  the  insurer, 
after  knowledge  of  breach  of  condition,  which  recognizes  the  con- 
tinued existence  of  a  policy,  constitutes  a  waiver  of  its  right  to 
avoid  the  policy  therefor. ^^  And  any  acts,  agreement,  declaration, 
course  of  action  or  dealing  on  the  part  of  an  insurer  with  knowledge 
of  the  facts  which  leads  an  insured  honestly  to  believe  that  by  con- 
forming thereto,  a  forfeiture  of  his  policy  will  not  be  incurred, 
followed  by  due  conformity  on  his  part,  estops  the  insurer  from 
insisting  upon  a  forfeiture,^'''  even  thOjUgh  it  might  be  claimed 

Ins.  Co.  4  S.  Dak.  639,  46  Am.  St.  A'a»zsas.— Standard  Life  &  Acci- 
Kep.  796,  57  N.  W.  919.  dent  Ins.  Co.  v.  Davis,  59  Kan.  521, 

^*  Hoxie  V.  Home  Ins.  Co.  32  Conn.   527,  53  Pac.  856. 
21,  85  Am.  Dec.  240;  Reed  v.  Union        Maine. — Williams   v.  Maine   State 
Central  Life  Ins.  Co.  21  Utah,  295,    Relief   Assoc.    89    Me.   158,    164,   36 
61  Pac.  21,  29  Ins.  L.  J.  653.  Atl.  63. 

^^  Skinner  v.  Norman,  165  N.  Y.  Mari/lcmd.  —  Baltimore  Life  Ins. 
565,  80  Am.  St.  Rep.  776,  59  N.  E.  Co.  v.  ^Howard,  95  Md.  244,  254,  52 
309.  Atl.  397. 

^®  Knickerbocker  Life  Ins.  Co.  v.  Nebraska. — Home  Fire  Ins.  Co.  v. 
Norton,  96  U.  S.  234,  24  L.  ed.  689.   Kenned v,  47  Neb.  138,  144,  53  Am. 

Citing:  United  States.— ^ew  York  St.  Rep".  521,  66  N.  W.  278;  Billings 
Life  Ins.  Co.  v.  Baker,  83  Fed.  652,  v.  -German  Ins.  Co.  34  Neb.  502,  510, 
27  C.  C.  A.  663,  49  U.  S.  App.  690 ;   52  N.  W.  397. 

Missouri,  K.  &  T.  Trust  Co.  v.  Ger-  New  Yorfc.— Titus  v.  Glens  Falls 
man  National  Bank,  77  Fed.  117,  121,  Ins.  Co.  81  N.  Y.  410,  419.  8  Abb.  N. 
23  C.  C.  A.  70,  40  U.  S.  App.  710;  C.  315;  Perry  v.  Bankers'  Life  Ins. 
Cleaver  v.  Traders'  Ins.  Co.  40  Fed.  Co.  47  App.  Div.  567,  575,  62  N.  Y. 
711,  716.  Supp.  553. 

Alabama. — Georgia  Home  Ins.  Co.  North  Carolina. — Grabbs  v.  Farm- 
v.  Allen,  128  Ala.  451,  460,  30  So.  ers'  Mutual  Life  Ins.  Co.  125  N.  Car. 
537.  389,  397,  34  S.  E.  503. 

Arkansas.  —  German  Ins.  Co.  v.  Texas. — Roberts,  Willis  &  Tavlor 
Gibson,  53  Ark.  494,  500,  14  S.  W.  v.  Sun  Mutual  Ins.  Co.  13  Tex.  Civ. 
672.  App.  64,  68,  35  S.  W.  955. 

California.  —  Farnum  v.  Phoenix  Distinguished  in  Boyd  v.  Vander- 
Ins.  Co.  83  Cal.  246,  253,  17  Am.  St.  bilt  Ins.  Co.  90  Tenn.  212,  219,  25 
Rep.  233,  23  Pac.  869.  Am.  St.  Rep.  676,  16  S.  W.  470. 

Connecticut. — Wilmot  v.  Charter  On  whether  failure  of  the  insurer 
Oak  Life  Ins.  Co.  46  Conn.  483,  494.  to  speak  or  act  after  notice  of  breach 

District  of  Columbia. — Brown  v.  of  policy  constitutes  a  waiver  there- 
Commercial  Fire  Ins.  Co.  21  App.  of,  see  notes  in  25  L.R.A.(N.S.)  1, 
D.  C.  32^5,  335.  and  51  L.R.A.(N.S.)  26L 

Indiana.  —  Replogie  v.  American  ^"^  Agricultural  Ins.  Co.  v.  Potts, 
Ins.  Co.  132  Ind.  360,  366,  31  N.  E.  55  N.  J.  L.  158,  39  Am.  St.  Rep.  637, 
947;  Supreme  Tent  Knights  of  Mac-  26  Atl.  27;  Aetna  Ins.  Co.  v.  Fallow, 
cabees  v.  Volkert,  25  Ind.  App.  627,  110  Tenn.  720,  77  S.  W.  937  (sound- 
639,  57  N.  E.  203.  ness  of  principle  conceded  but  held 
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not  ai-iiilicable  in  Davis  v.  Home  Ins.  Slice  Co.  123  Ala.  6G5,  GG7,  2G   So. 

Co.  127  Tenn.  330,  155  S.  W.  131,  42  655. 

Ins.  L.  J.  816,  44  L.R.A.(N.S.)  62G)  ;  Connecticut.  —  Pitts  v.  Hartford 

Foreman    v.    Gennan    Alliance    Ins.  Life  &   Annuity   Ins.   Co.   66   Conn. 

Assoc.  104  Va.  694,  3  L.R.A.(N.S.)  376,  384,  50  Am.  St.  Rep.  96,  34  AtL 

444,  113  Am.  St.  Rep.  1071,  52  S.  E.  95;  Wilmot  v.  Charter  Oak  Life  Ins. 

337;   New  York  Life  Insurance   Co.  Co.  46  Conn.  483,  494. 

V.  Eggleston,  96  U.  S.  572,  24  L.  ed.  Illinois.  —   Railway  Passenger   & 

841.  Freight     Conductors     Mutual     Aid 

Cited  in:  United  States. — Supreme  Benefit  Assoc,  v.  Tucker,  157  111.  194, 
Lodge  Knights  of  Pvthias  v.  Kalin-  200,  42  N.  E.  398;  Railway  Passen- 
ski,  163  U.  S.  289,  298.  41  L.  ed.  166,  ger  &  Freight  Conductor's  Mutual 
16  Sup.  Ct.  1047;  Phopnix  Mutual  Aid  and  Benefit  Assoc,  v.  Swartz,  54 
Life  Ins.  Co.  v.  Doster,  106  U.  S.  30,  111.  App.  445,  456. 
35,  27  L.  ed.  67,  1  Sup.  Ct.  18;  Provi-  Indiana.— Pbenix  Ins.  Co.  v.  Tom- 
dent  Savings  Life  Assurance  Soc.  v.  linson,  125  Ind.  84,  86,  9  L.R.A.  317, 
Duncan,  115  Fed.  277,  282,  53  C.  C.  319,  21  Am.  St.  Rep.  203,  25  N.  E. 
A.  74;  Modem  Woodmen  of  Ameri-  126;  Sweetser  v.  Odd  Fellows  Mutual 
ca  V.  Tevis,  111  Fed.  113,  117,  49  C.  Aid  Assoc.  117  Ind.  97,  100,  19  N. 
C.  A.  256,  260;  Mutual  Reserve  Fund  E.  722;  Union  Central  Life  Ins.  Co. 
Life  Assoc,  v.  Simmons,  107  Fed.  v.  Whetzel,  29  Ind.  App.  658,  665,  65 
418,  422,  46  C.  C.  A.  393,  397;  Mu-  N.  E.  15. 

tual  Reserve  Fund  Life  Assoc,  v.  larva. — Hudson  v.  Northern  Pacific 
Beattv,  93  Fed.  747,  753,  35  C.  C.  A.  Rv.  Co.  92  Iowa,  231,  235,  54  Am. 
573,  579;  Mutual  Reserve  Fund  Life  St.  Rep.  550,  60  N.  W.  608. 
Assoc.  V.  Cleveland  Woolen  Mills,  82  Kansas. — Bingler  v.  Mutual  Ben- 
Fed.  508,  516;  McMaster  v.  New  efit  Life  Ins.  Co.  10  Kan.  App.  G,  8, 
York  Life  Ins.  Co.  78  Fed.  33,  36;  61  Pac.  673. 

Missouri,  Kansas  &  Teras  Trust  Co.  Kentucky.  —  Rogers   v.   Farmers 

V.   German  National   Bank,   77  Fed.  Mutual  Aid  Assoc.  106  Kv.  371,  375, 

117,  121,  23  C.  C.  A.  65,  70,  40  U.  S.  50  S.  W.  543. 

App.  710;  Beattv  v.  Mutual  Reserve  Maine. — Robinson  v.  Pennsylvania 

Fund  Life  Assoc.  75  Fed.  65,  69,  21  Fire  Ins.  Co.  90  Me.  385,  393,  38  AtL 

C.  C.  A.  227.  232.  44  U.  S.  App.  527;  320. 

Bowers  v.  New  York  Life  Ins.  Co.  68  Maryland.  —  Lycoming  Fire  Ins. 

Fed.   785,   786;    Hartford   Fire   Ins.  Co.  v.  Langley,  62  Md.  196.  211. 

Co.   v.   Small,  66  Fed.  490,  493,  14  Michigan.   —   Jones   v.    Preferred 

C.  C.  A.  33,  36,  30  U.  S.  App.  127;  Bankers'  Life  Assur.   Co.  120  Mich. 

Smitli  v.  New  England  Life  Ins.  Co.  211,  216.  79  N.  W.  204. 

63  Fed.  769,  772,  11  C.  C.  A.  414,  28  M/sso^r/.— Richards    v.     Hartford 

U.     S.    App.    48;     Supreme    Lodge  Life   and   Annuity   Ins.   Co.   68   Mo. 

Knights  of  Pvthias  v.   Kalinski,  57  App.  585,  592. 

•  Fed.  348,  355,  6  C.  C.  A.  380,  13  U.  New  Jersey.— Agricultural  Ins.  Co. 

S.  App.  574;  John  ShiUito  Co.  v.  Mc-  v.  Potts,  55  N.  J.  L.  158,  163,  39  Am. 

Clung,  45   Fed.  778,  779;   Spoeri  v.  St.  Rep.  637,  26  Atl.  27. 

Massachusetts  ^Mutual   Life  Ins.   Co.  New  York. — Toplitz  v.  Bauer,  161 

39   Fed.   752,   753;    Selvage  v.   John  N.  Y.  325,  333,  55  N.  E.  1059;   De 

Hancock  Mutual  Life,  12  Fed.  603,  Frece  v.  National  Life  Ins.  Co.  136 

605;  Seamans  v.  North  Western  Mu-  N.  Y.  144.  151,  32  N.  E.  556;  Meeder 

tual   Life  Ins.   Co.   1  McCrarv,  508,  v.    Provident     Savings    Life    Assur. 

511,  3  Fed.  327.                          '  Soc.   68  N.  Y.   Supp.  518,  58  App. 

Alabama.— Vnited  States  Life  Ins.  Div.  80,  84;  French  v.  Row.  77  Hun. 

Co.  V.  Lesser.  126  Ala.  568,  587,  28  385.  28  N.  Y.  Supp.  849;  Grange  v. 

So.  646;  Alabama  State  Mutual  As-  Palmer.  10  N.  Y.  Supp.  201.  56  Hun, 

surance    Co.    v.    Long   Clothing    and  SO.  487;   Kenyon  v.  Knights  Temp- 
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under  the  express  letter  of  the  contract.^^ 

But  mere  knowledge  by  an  insurer  of  a  breach  of  condition  for- 
feiting a  policy  does  not  amount  to  a  waiver,  and  it  is  decided  that 
there  must  exist,  in  addition,  some  positive  act  of  confirmation 
upon  which,  in  connection  with  the  knowledge,  a  waiver  may  be 
predicated,  and  by  force  of  which  the  broken  contract  may  be 
said  to  be  revived." 

Again,  although  the  policy  provides  that  conditions  therein  can- 
not i3e  waived  except  by  w^riting  on  or  attached  to  the  policy,  or 
words  of  similar  import,  nevertheless  such  conditions  may  be 
waived  by  conduct  of  the  company  from  which  the  insured  has 
reasonable  ground  for  the  belief  that  the  insurer  does  not  intend 
to  insist  upon  strict  compliance  with  the  terms  of  the  contract,^* 

lars   &  Masonic  Mutual   Aid   Assoc,  tors'  Mutual  Aid  &  Benefit  Assoc,  v. 

48  Hun  (N.  Y.)  278,  285.  Swartz,  54  111.  App.  445,  455. 

Oregon. — Frasier  v.   New   Zealand  Iowa. — Hudson  v.  Northern  Pacific 

Ins.  Co.  39  Oregon,  342,  347,  64  Pac.  Rv.   Co.  92  Iowa,  231,  236,  54  Am. 

814.  St.  Rep.  550,  60  N.  W.  608. 

Texas. — East  Texas  Fire  Ins.   Co.  Massachusetts.— Brovm   v.    Henry, 

V.  Perkey,  89  Texas,  604,  609,  35  S.  172  ]\Iass.  559,  567,  52  N.  E.  1073. 

W   1050;  German  American  Ins.  Co.  Minnesota. — Lamberton  v.  Connec- 

V    Evants,  25  Texas  Civ.  App.  300,  ticut  Fire  Ins.  Co.  39  Minn.  129,  132, 

303,  61  S.  W.  536;  McCorkle  v.  Tex-  1  L.R.A.  224,  39  N.  W.  76. 

as  Benevolent  Assoc.  71  Texas,  149,  North  Carolina. — Hollowell  v.  Life 

155,  8  S.  W.  516.  Ins.  Co.  126  N.  Car.  398,  400,  35  S. 

Virginia. — Aetna  Life  Ins.   Co.  v.  E.  616. 

Ragsdale,  95  Va.  579,  582,  29  S.  E.  Pennsylvania.— HwcoXdi  v.  Peoples' 

328!  ]\rutual  Accident  Ins.  Assoc.  12  Pa. 

Washington.— ^Xniino:   v.    Dough-  Co.   Ct.  R.  454,  457,  2  Pa.  Dist.  R. 

ton,  31  Wash.  327,  332,  71  Pac.  1026.  503. 

Wisconsin.   —   Reisz    v.    Supreme  Texas. — East   Texas  Fire  Ins.   Co. 

Council,  American  Legion  of  Honor,  v.  Perkv,  5  Tex.  Civ.  App.  698,  702, 

103  Wis.  427,  432,  79  N.  W.  430.  24  S.  W.  1080. 

18  Knickerbocker  Life   Ins.    Co.  v,  Virginia.  —   Farmers'   Benevolent 

Norton,  96  U.  S.  234,  24  L.  ed.  689.  ^ire  Ins.  Assoc,  v.  Kinsev,  101  Va. 

Cited  in :  United  States.— Hartford  236,  241,  43  S.  E.  338. 

J^t'^I  ^.orl^L^or^^''^'\or'^^n^^  Washington.-mnimg   v.    Dough- 

U.  S.  439,  449,  36  L.  ed   496   500,  12  3^  ^^^^^^  3^     33.,  f  ^  p^^   -^026. 

Sup.  Ct.  671;  Mutual  Life  Ins.  Co.         '  ' 

V.  Logan,  87  Fed.  637,  646,  31  C.  C.  ^  ^^^^n^.r  ' Vo?T/ r   ^     vS  ? 

A.  18^1,  57  U.  S.  App'.  18.  1"^.  Co^  104  Va   694,  3  L_R.A.(  VSO 

Alahama.-Uohi\e  Life  Ins.  Co.  v.  444,  113  Am.  St.  Rep.  10^1,  52  S.  E. 

Pruett,  74  Ala.  487,  498.  33/. 

^^or^;^.— Cotton   States  Life  Ins.       ^o  l^^^z  v.  Anchor  Fire  Ins.  Co.  120 

Co.   v.   Lester,   62   Ga.   247,   252,   35  Iowa,  136,  98  Am.  St.  Rep.  349,  94 

Am.  Rep.  122.  N.  W.  274.    See  also  Arnold  v.  Amer- 

7;/,>,o/s.-^National    Gross    Loge   v.  ican  Ins.  Co.  148  Cal.  660,  25  L.R.A. 

Jung,  65   HI.    App.   313,   315;   Rail-  (N.S.)     6n,    84    Pac.    182;    German 

way'' Passengers'  &  Freight  Conduc-  American    Ins.    Co.    v.    Hyman,    42 
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for  snch  a  condition  may  itself  be  waived.^  It  is  further  held  that 
in  order  to  constitute  a  waiver  which  will  prevent  the  insurer  from 
relying  on  the  terms  of  the  policy,  there  must  be  some  act  which 
amounts  to  an  estoppel.  The  company  must  either  itself,  or  by 
some  act  of  its  ai;cnt  having  real  or  apparent  authority,  do  or  say 
something  that  induces  the  assured  to  do  or  to  forbear  to  do  some 
thing  whereby  he  is  prejudiced.^  But  a  waiver  of  a  policy,  though 
in  the  nature  of  an  ostopi)el,  may  be  evidenced  by  acts,  conduct,  or 
declarations  insufficient  to  create  a  technical  estoppel,  and  the 
courts,  not  favoring  forfeitures,  are  inclined  to  grasp  any  circum- 
stances which  indicate  an  election  to  waive  a  forfeiture.^ 

Again,  although  the  terms  "estoppel"  and  "waiver"  are  some> 
times  loosely  used  interchangeably  with  reference  to  acts  or  situa- 
tions arising  under  insurance  policies  and  even  though  in  exact 
legal  terminology  an  insurer  should  be  held  to  have  estopped  itself 
to  deny  liability  under  a  policy  rather  than  to  have  waived  its, 
rights  thereunder,  nevertheless  liability  may  be  based  upon  broad 
equitable  principles  recognized  by  courts  of  law  that  a  person  with 
full  knowledge  of  the  facts  shall  not  be  permitted  to  act  in  a  man- 
ner inconsistent  with  his  former  position  or  conduct  to  the  injury 
of  another  and  this  doctrine  has  frequently  been  applied  to  em- 
ployers' liability  insurance,  a  distinction  is,  however,  held  to  exist 
between  quasi-estoppel  and  misrepresentation.*  And  it  is  declared 
by  high  authority  that  the  doctrine  of  waiver,  as  asserted  against 
insurers,  to  avoid  the  enforcement  of  conditions  in  policies  of  in- 

Colo.    156,    16   L.R.A.(N.S.)    77,    94  3  Q^ipen  Ins.  Co.  v.  Yoimj?,  86  Ala. 

Pae.  27:   Leisen  v.   St.  Paul  Fire  &  424,  11  Am.  St.  Rep.  51,  50  So.  116. 

Marine  Ins.  Co.  20  N.  Dak.  316,  30  *  Humes  Construction  Co.  v.  Plnl- 

L.R.A.(N.S.)    530,   127   N.   W.   837;  adelphia  Casualty  Co.  32  R.  I.  246, 

Western  National  Ins.  Co.  v.  Marsh,  79  Atl.  1. 

34  Okla.  414,  42  L.R.A.(N.S.)    991,  CUing :  United  States.— Employers' 

125    Pae.    1094.      See   §   439   herein.  Liability  Assuranee  Corp.  v.  Chicaoro 

Compare  hlat-kx.  Atlanta  Home  Ins!  &  Big  Muddy  Coal  &  Coke  Co.  141 

Co.  148  N.  Car.  169,  21  L.R.A.(N.S.)  Fed   962,  73  C.  C.  A.  2i8 

578,  61  S.  E.  672;  Gish  v.  Insurance  ,  Mmnesota.-Tozev  y.  Ocean   Acci- 

/-<        i!  XT     ti,    A         •        -IP  r>i  1       (^o  dont    &    Guarantee    Corp.    99    JNlinn. 

1'.''^  p  wv  c,A™Sr'«7^  P        sfo'  290,  109  N.  W.  410;  Tozer  v.  Ocean 

13   L-RA.  N.S.)    82b,   8.    Pac.   809.  Accident  &  Guarantee  Corp.  94  Minn. 

See  §  439  herein  478,  103  N.  W.  509. 

1  Phenix  Ins.  Co.  V   Grove   215  in.  .i//,,o„n.— Rovle    Mining    Co.    v. 

299,    25    L.R.A.(N.S.)    1,    74   N.    E.  y^^^^^y^^^,    &    Casualtv    Co.    126    Mo. 

141.  App.  104,  103  S.  W.  1098. 

MVeidert    v.    State    Ins.    Co.    19  7^7^,^  Torfc.— Glens  Falls  Portland 

Oreg.  261,  20  Am.  St.  Rep.  809,  24  Cement  Co.  v.  Travelei-s'  Ins.  Co.  162 

Pac.  242.     See  quotation  from  opin-  N.  Y.  399,  56  N.  E.  897. 

ion  in  the  Parsons'  Case,  97  Minn.  98,  Woshirifjtmi.  —  Globe  Navicration 

given  hereinafter  in  note  under  this  Co.    v.    ^tarvland    Casualtv    Co.    39 

section.  Wash.  299,  81  I'ac.  826. 
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surance,  is  only  another  name  for  the  doctrine  of  estoppel,  and  can 
only  be  invoked  where  the  conduct  of  the  company,  with  full 
knowledge  of  all  the  facts,  has  been  such  as  induce  action  in  reliance 
on  it;  and  where  it  would  operate  as  a  fraud  upon  the  assured  if 
the  company  were  allowed  to  disavow  its  conduct,^ 

But  it  is  declared  in  a  New  York  case  that  "The  law  as  to  what 
constitutes  a  w^aiver  was  correctly  laid  down  by  the  trial  judge 
substantially  in  the  language  used  by  this  court  in  Kiernan  v. 
Dutchess  County  Mutual  Insurance  Company,^  and  repeated  in 

5  Globe   Mutual    Life   Ins.    Co.   v.  tan  Life  Ins.  Co.  66  Conn.  227,  240, 

Wolff,  95  U.  S.  326,  24  L.  ed.  387.  50  Am.  St.  Rep.  SO,  33  Atl.  902. 

Citing:    United    Stales. — Northern  Dakota.   —    Smith   v.    Continental 

Assurance  Co.  v.  Grand  View  Build-  Life  Ins.  Co.  6  Dak.  433,  440,  43  N. 

ing  Assoc.  183  U.  S.  308,  354,  46  L.  W.  810. 

ed.   232,   22   Sup.   Ct.    133;   Phoenix  Georgia.— Cotton   States  Life  Ins. 

Mutual  Ins.  Co.  v.  Raddin,  120  U.  S.  Co.   v.   Lester,   62   Ga.   247,   251,   35 

183,  196,  30  L.  ed.  649,  7  Sup.  Ct.  Am.  Rep.  122. 

500;  Williams  v.  Neelv,  134  Fed.  10,  lo^ca. — Ervav  v.   Fire  Association 

67  C.  C.  A.  180,  69  L.R.A.  240;  Su-  of  Philadelphia,  119  Iowa,  304,  308, 

preme  Lodge,  Knights  of  Pythias  v.  93  N.  W.  290. 

Wellenvoss,  119  Fed.  671,  675,  56  C.  Louisiana. — Murphv  v.  Roval  Ins. 

C.  A.  291 ;  Modern  Woodmen  v.  Tev-  Co.  52  La.  Ann.  775,  790,  27  So.  143. 

is,  117  Fed.   369,   373,   54  C.  C.   A.  Missouri.— MiWis  v.  Scottish  Union 

297 ;    Travelers'  Protective  Assoc,   v.  &  National  Ins.  Co.  95  Mo.  App.  211, 

Gilbert,  111  Fed.  269,  273,  49  C.  C.  215,  68  S.  W.  1066. 

A.  313,  55  L.R.A.  542;  Cable  v.  Unit-  New  Hampshire. — Ball  v.  Granite 

ed  States  Life  Ins.  Co.  Ill  Fed.  19,  State  Mutual  Aid  Assoc.   64  N.  H. 

31,  49  C.  C.  A.  228;  Equitable  Life  291,    293,    9    Atl.    103;    Appleton   v. 

Assurance  Soe.  v.  McElrov,  83  Fed.  Phoenix  Mutual  Life  Ins.  Co.  59  N. 

631,  637,  28  C.  C.  A.  371,  49  U.  S.  H.  541,  545,  47  Am.  Rep.  220. 

App.   548;   St.  Onge  v.  Westchester  New  Jersei/. — Gray  v.  Blum,  55  N. 

Fire  Ins.  Co.  80  Fed.  703,  704;  Hub-  J.  Eq.  553,  557,  38  Atl.  646. 

bard  v.   Mutual   Reserve  Fund   Life  North    Dahota.    —    Thompson    v. 

Assoc.  80  Fed.  681,  683 ;  Connecticut  Travelers'  Ins.   Co.  11  N.  Dak.  274, 

Mutual  Fire  Ins.  Co.  v.  Hamilton,  59  277,  91  N.  W.  75. 

Fed.  258,  265,  8  C.  C.  A.  122,  16  U.  Tennessee.  —  Dale  v.  Continental 

S.    App.    366;    Spoeri   v.   Massachu-  Ins.  Co.  95  Tenn.  38,  50,  31  S.  W, 

setts  Life  Ins.  Co.  39  Fed.  752,  753;  266;    American    Central   Ins.    Co.   v. 

Pendleton  v.  Knickerbocker  Life  Ins.  MeCrea,  8  Lea.  (Tenn.)  513,  526,  41 

Co.  7  Fed.  169,  173.  Am.  Rep.  647. 

Alabama. — Mobile  Life  Ins.  Co.  v.  Texas. — Mutual  Reserve  Fund  Life 

Pruett,  74  Ala.  487,  498.  Assoc,    v.    Lovenberg,    24    Tex.    Civ. 

Arkansas.  —  German  Ins.   Co.  v.  App.  355,  361,  59  S.  W.  314;  Pied- 
Gibson,  53  Ark.  494,  501,  14  S.  W.  mont   &   Arlington   Life   Ins.   Co.   v. 
672;    Dwelling    House    Ins.    Co.    v.  Fitzgerald,  1  Tex.  Civ.  App.  (White 
Brodie,  52  Ark.  11,  22,  4  L.R.A.  462,  &  W.)  sec.  1347. 
11  S.  W.  1016.  Wisconsin.— Hart  v.  Fraternal  Al- 

California. — Knarston   v.   Manliat-  lianee,  108  Wis.  490,  496,  84  N.  W. 

tan  Life  Ins.  Co.  140  Cal.  57,  73  Pac.  851. 

740.  6  150  N.  Y.  190,  44  N.  E.  698. 

Connecticut. — Ward   v.   Metropoli- 
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Walker  v.  Phoenix  Insurance  Company.'  But  the  question  remains 
whether  the  doctrine  of  waiver  is  api^licahle  to  this  case.  Wliile  tliat 
doctrine  and  the  doctrine  of  equitable  estojjpel  are  often  confused 
in  insurance  litigation,  there  is  a  clear  distinction  between  the 
two.  A  waiver  is  the  voluntary  abandonment  or  relinquishment 
by  a  party  of  some  right  or  advantage.  As  said  by  my  brother 
Vann  in  the  Kiernan  Case:  'The  law  of  waiver  seems  to  be  a 
technical  doctrine  introduced  and  applied  by  the  courts  for  the 
purpose  of  defeating  forfeitures.  .  .  .  While  the  principle  may 
not  be  easily  classified,  it  is  well  established  that,  if  the  words  and 
acts  of  the  insurer  reasonably  justify  the  conclusion  that  with  full 
knowledge  of  all  the  facts  it  intended  to  abandon  or  not  to  insist 
upon  the  particular  defense  afterward  relied  upon,  a  verdict  or 
finding  to  that  effect  establishes  a  waiver,  wdiich,  if  it  once  exists, 
can  never  be  revoked.'  The  doctrine  of  equitable  estoppel,  or 
estoppel  in  pais,  is  that  a  party  may  be  precluded  by  his  acts  and 
conduct  from  a.=!serting  a  right  to  the  detriment  or  prejudice  of 
another  party  who,  entitled  to  rely  upon  such  conduct,  has  acted 
upon  it.  The  rule  prevailing  in  this  state,  that  an  insurance  com- 
pany will  not  be  permitted  to  defeat  a  recovery  on  a  policy  issued 
by  it  by  proving  the  existence  of  facts  which  render  it  void  where 
it  had  full  knowledge  of  the  facts  when  the  policy  was  issued  ''^  rests 
rather  on  the  doctrine  of  estoppel  than  on  that  of  waiver.  As 
already  said,  the  doctrine  of  waiver  is  to  relieve  against  forfeiture. 
It  requires  no  consideration  for  a  waiver,  nor  any  prejudice  or 
injury  to  the  other  party."  *  In  a  Minnesota  case  it  is  declared  that 
the  courts  of  that  state  have  alwavs  recognized  the  distinction  be- 
tween  waiver  and  estoppel.'     So  a  distinction  is  made,   in    that 

'  156  N.  Y.  628,  51  N.  E.  392.  a  mere  waiver  siarnifies  notliins^  more 

'''^Roljhins    v.    Sprins^field    Fire    &  than    an    expression   of   an    intention 

Marine   Ins.    Co.   149   N.  Y.   477,  44  not    to    insist    ui)on    a    known    rio^ht. 

N.  E.  159.  In  Warren   v.   Crane,  50  Midi.   300, 

*  Draper    v.    Oswego    Fire    Relief  15  N.  W.  465,  it  was  said  that  waiver 

Assoc.  190  N.  Y.  12,  82  N.  E.  755,  is   a   vohmtary   act,   and   implies  an 

37  Ins.  L.  J.  220,  per  Cullen,  J.  election  by  the  party  to  dispense  of 

'  Parsons,  Rich  &  Co.  v.  Lane  something  of  value,  or  to  forego  some 
(Lane  v.  Parsons,  Rich  &  Co. :  advantage  which  he  might  at  his  op- 
Millers'  &  Manufacturers'  Ins.  Co.  tion  have  demanded  and  insisted  up- 
In  re)  97  Minn.  98,  4  L.R.A.(N.S.)  on.  Both  intent  and  knowledge,  ac- 
231,  106  N.  W.  485.  The  court,  per  tual  or  constructive,  of  the  facts,  are 
Elliott,  J.,  said :  "A  waiver  means  therefore  essential  elements.  Schrei- 
the  int<>ntional  relincpiishment  of  a  ber  v.  German-American  Hail  Ins. 
known  right.  Dawson  v.  Shillock,  Co.  43  Minn.  367,  45  N.  W.  708; 
29  Minn.  191,  12  N.  W.  526;  Eraser  Pence  v.  Lan^don.  99  U.  S.  578.  25 
V.  Aetna  Life  Ins.  Co.  114  Wis.  510,  L.  ed.  420.  Tlie  intent  may  be  in-" 
523,  90  N.  W.  476.  As  said  in  Stack-  ferred  from  facts  and  circumstances, 
house  V.  Barnston,  10  Ves.  Jr.  466,  as  well  as  found  in  declarations  of 
Joyce  Ins.  Vol.  IL— 83.         1313 
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waiver  generally  involves  the  relinquishment  of  a  known  or  exist- 
ing right  while  estoppel  by  misrepresentation  relates  to  a  past  or 

the  parties,  and  the  knowledge  may  46  L.  ed.  213,  226,  22  Sup.  Ct.  133, 
also  be  either  actual  or  constructive.  144,  the  court  quoted  the  following 
Eraser  v.  Aetna  Life  Ins.  Co.  114  language  of  Justice  Sharswood  from 
Wis.  510,  90  N.  W.  476.  But  as  said  Elliott  v.  Lveoming  Countv  Mutual 
in  St.  Paul  Fire  &  Marine  Ins.  Co.  Ins.  Co.  66  Pa.  22,  5  Am.  Rep.  323 : 
V.  Parsons,  47  Minn.  352,  50  N.  W.  'Undoubtedly,  if  the  company,  after 
240 :  'Nor,  in  general,  where  the  facts  notice  or  knowledge  of  over  insur- 
do  not  constitute  an  estoppel,  should  ance,  treated  the  contract  as  subsist- 
one  who  neither  knows  the  fact  of  the  ing  by  making  and  collecting  assess- 
forfeiture  nor  is  chargeable  with  ments  under  it  from  the  assured,  they 
fault  in  not  knowing  it  be  held  to  could  not  afterwards  set  up  its  for- 
have  waived  the  same  by  acts  or  con-  feiture.  It  Avould  be  an  estojipel, 
duct  not  intended  to  have  such  an  which  is  the  true  ground  upon  which 
effect.'  the  doctrine  of  waiver  in  such  cases 
"There  are  many  cases  relating  to  rests.'  In  Rice  v.  Fidelit^v  &  Deposit 
insurance  in  which  waiver  has  been,  Co.  103  Eed.  427,  43  C.  C.  A.  270, 
either  intentionally  or  through  a  fail-  Judge  Sanborn  said:  'But  a  waiver 
ure  to  distinguish  between  two  en-  is  either  the  result  of  an  intentional 
tirely  diif'erent  things,  confused  or  relinquishment  of  a  known  right  or 
identified  with  estoppel.  Indeed,  an  estoppel  from  enforcing  it.  To 
some  writers  seem  to  imply  that  the  constitute  a  waiver  there  must  be  an 
words  'waiver*  and  'estoppel'  lose  intention  to  relinquish  the  right,  or 
their  legal  meaning  as  soon  as  they  there  must  be  words  or  acts  calcula- 
are  invoked  in  cases  between  the  par-  ted  to  induce  the  other  contracting 
ties  to  a  contract  of  insurance.  Mr.  party  to  believe,  and  which  deceived 
Justice  Field  in  Globe  Mutual  Life  him  into  the  belief,  tliat  the  holder  of 
Ins.  Co.  v.  Wolff,  95  U.  S.  326,  24  the  right  has  abandoned  it;  and  the 
L.  ed.  387,  said :  'The  doctrine  of  party  deceived  must  have  -acted  on 
waiver,  as  asserted  against  insurance  his  belief,  so  that  an  assertion  of  the 
companies  to  avoid  the  strict  enforce-  right  will  inflict  upon  him  a  loss  he 
ment  of  conditions  contained  in  their  would  not  have  sustained  if  its  hold- 
policies,  is  only  another  name  for  the  er  had  not  appeared  to  relinquish  it.' 
doctrine  of  estoppel.  It  can  only  be  "In  some  cases  it  is  said  that  while 
invoked  where  the  conduct  of  the  a  waiver  of  forfeiture  need  not  be 
companies  has  been  such  as  to  induce  based  on  a  technical  estoppel,  yet,  in 
action  in  reliance  upon  it ;  and  where  the  absence  of  an  express  waiver, 
it  would  operate  as  a  fraud  upon  the  some  of  the  elements  of  an  estoppel 
assured  if  they  were  afterwards  al-  must  exist.  Armstrong  v.  Agricul- 
lowed  to  disavow  their  conduct  and  tural  Ins.  Co.  130  N.  Y.  565,  29  N. 
enforce  the  conditions.'  See  also  Mav,  E.  991;  Ronald  v.  Mutual  Reserve 
Insurance,  sees.  469,  507.  Waiver  Fund  Life  Assoc.  132  N.  Y.  378,  30 
and  estoppel  are  treated  as  the  same  N.  E.  739;  Germania  Fire  Ins.  Co.  v. 
thing  in  Union  National  Bank  v.  Pitcher,  160  Ind.  392,  64  N.  E.  922, 
Manhattan  Life  Ins.  Co.  52  La.  Ann.  66  N.  E.  1003;  Gibson  Electric  Co. 
36,  26  So.  800.  In  Grabbs  v.  Farm-  v.  Liverpool  &  London  &  Globe  Ins. 
ers'  Mutual  Fire  Ins.  Assoc.  125  N.  Co.  159  N.  Y.  418,  54  N.  E.  23. 
Car.  389,  34  S.  E.  503,  it  was  said  Again,  it  has  been  said  that  a  waiver 
that  an  implied  waiver  is  in  the  na-  must  be  supported  by  an  agreement 
ture  of  an  estoppel  in  pais.  In  founded  on  valuable  consideration. 
Northern  Assur.  Co.  v.  Grand  View  or  the  act  relied  upon  must  be  such 
Building  Assoc.  183  U.   S.  308,  339.  as  to   estop   a  party  from  insisting 
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existing  fact  and  representations  concerning  the  future  do  not  form 
the  basis  of  waiver  or  estoppel. ^^ 

An  estoppel  may  arise  from  the  representations  of  the  party 
where  they  relate  to  mattei's  of  fact  which  exist  at  the  time,  or 
which  relate  to  a  pa.st  state  of  things.  The  doctrine  of  estopi^el  also 
applies  to  representations  which  would  otherwise  operate  as  a  fraud 
upon  one  who  has  been  induced  to  rely  upon  them,  or  where  one 
has  been  designedly  induced  by  another  to  change  his  conduct  or 
alter  his  condition  in  reliance  upon  such  representations,  or  to 
abandon  existing  rights  and  representations  as  to  future  conduct. : 
it  will  operate  as  an  estopf^l  where  made  to  influence  others,  and 
by  which  they  have  been  induced  to  act,  and  which  relate  to  an 
intended  abandonment  of  existing  rights. ^^  But  an  estoppel  cannoi 
arise  from  a  promise  as  to  future  action  with  respect  to  a  right  to 
be  acquired  under  an  agreement  not  yet  made.^^ 

§  533a.  Same  subject. — So  the  court  in  Union  ^lutual  Life  In- 
surance Company  v.  Wilkinson. ^^  referring  to  the  claim  of  the  in- 
sured that  the  agent  had  inquired  about  the  facts  aiid  was  fully 
informed  concerning  the  same,  says :  "It  is  in  precisely  such  cases 
as  this  that  courts  of  law  in  modern  time^«  have  introduced  the  doc- 
trine of  equitable  estoppels,  or,  as  it  is  sometimes  called,  estoppels  in 

upon  the  performance  of  a  contract  any  new  agreement  or  on  estoppel.' 

or  forfeiture  of  the  condition.   Ripley  Mr.  Justice  Clopton  also  quotes  with 

y.  Aetna  Ins.  Co.  30  N.  Y.  136.  86  approval  tlie  followinfr  languacre  from 

Am.    Dec.    362;    New    York    Central  Queen    Ins.    Co.   v.   Young,   86    Ala. 

Ins.   Co.   V.   Watson,   23   Mich.   486;  424,  11  Am.  St.  Rep.  51,  5  So.  116: 

^IcFarland  v.  Peabody  Ins.  Co.  6  W.  'Though  a  waiver  may  be  in  the  na- 

Va.  430;  Merchants  Mutual  Ins.  Co.  ture  of  an  estoppel  and  maintained 

V.  Lacroix,  45  Tex.  168;  Northwest-  on   similar   principles,   they   are  not 

ern  Mutual   Life  Ins.   Co.   v.   Amer-  convertible   terms.      The   courts,    not 

man,  119  111.  329,  59  Am.  Rep.  799,  favoring  forfeitures,  are  usually  in- 

10  N.  E.  225.  clined   to   take  hold   of  any   circum- 

"This  court  has  always  recognized  stances  which  indicate  an  election  to 

the  distinction  between  waiver  and  es-  waive   a    forfeiture.      A   waiver  may 

toppel,  and  holds  that  a  waiver  need  be  created  by  acts,  conduct,  or  dec- 

not  be  based  either  upon  a  new  agree-  laraticns,  insufficient  to  create  a  tech- 

ment  or  an  estoppel.    Thus  in  Mee  v.  nical  estoppel.'  " 

Bankers'  Life  Assoc.  69  :Minn.   210,  i°  McCartv    v.    Piedmont    Mutual 

72  N.  W.  74,  it  was  said:    'The  law  Ins.   Co.   81   S.   Car.  152.  18  L.R.A. 

seems  to  be  well  settled,  and  has  fre-  (N.S.)  729,  62  S.  E.  1,  37  Ins.  L.  J. 

quently  been  acted  upon,  that  if,  in  961. 

negotiations  or  transactions  with  the  ^^  Union   Mutual   Life   Ins.   Co.   v. 

assured  after  knowledge  of  the  for-  Mowry,  96  U.  S.  544,  24  L.  ed.  674, 

feiture,    the    insurer    recognizes    the  per  Field,  J.     See  §  1356  herein, 

continued  validity  of  the  policy,  or  ^^  Union   Mutual   Life  Ins.   Co.   v, 

does  acts  based  thereon,   the   forfei-  !Mowry,  96  U.  S.  544,  24  L.  ed.  874. 

ture  is,  as  a  matter  of  law,  waived,  "13  -Wall.   (SO  U.  S.)   222,  20  L. 

and  such  waiver  need  not  be  based  on  ed.  617,  Miller,  J. 
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pais.  The  principle  is,  that  where  one  party  has  by  his  representa- 
tions or  his  conduct  induced  the  other  party  to  a  transaction  to  give 
him  an  advantage  which  it  would  be  against  equity  and  good  con- 
science for  him  to  assert,  he  would  not,  in  a  court  of  justice,  be 
permitted  to  avail  himself  of  that  advantage."  The  company  is 
estopped  to  deny  the  right  of  an  agent  to  do  acts  which  are  within 
the  scope  of  his  authority,  where  the  violation  of  the  conditions  of 
the  contract  is  brought  about  by  the  agent's  acts.^*  And  the  com- 
pany must  also  bear  a  loss  sustained  by  the  misconduct  or  dis- 
obedience of  its  agent  acting  within  the  scope  of  his  authority, 
rather  than  the  insured,  who  has  dealt  fairly  with  him  without 
notice.^*  So  where  a  certain  state  of  facts  exists,  of  which  the  agent, 
acting  within  the  apparent  scope  of  his  authority,  has  knowledge 
at  the  time  he  was  so  acting,  such  knowledge  will  act  as  a  waiver 
of  conditions  inconsistent  with  such  facts,  or  will  estop  the  com- 
pany from  availing  itself  of  the  inconsistent  conditions,  provided 
the  assured  is  without  notice  of  the  agent's  want  of  authority  to 
waive,  and  there  is  no  fraud  or  collusion. ^^  So  if  one  claims 
authority  to  represent  the  company  as  its  agent  in  negotiating  the 
contract,  and  forw^ards  an  application  signed  by  him  as  agent,  and 
the  company  issues  a  policy,  and  the  premium  is  paid,  the  comi)any 
is  estopped  to  deny  the  agency,  and  is  bound  by  the  policy,  even 
though  the  policy  is  altered  by  the  agent  without  the  knowledge 
of  the  assured,  and  although  the  agent  forged  the  papers  in  the 
application.^'  So,  where  an  agent  authorized  to  make  contracts, 
and  issue  policies  verbally  agrees  with  the  assignee  of  the  contract 
that  the  assigned  policy  shall  be  of  the  same  force  as  a  new  policy, 
it  estops  the  company,  although  the  assignee,  without  the  company's 
knowledge,  had  purchased  the  insured  premises  and  satisfied  a 
mortgage  thereon. ^^  And  if  an  agent,  with  full  knowledge  of  all 
the  facts,  prepares  a  policy  and  an  assignment  thereof,  this  con- 
stitutes a  waiver  of  conditions  in  the  policy,  as  well  as  of  the  right 
to  insist  that  a  portion  thereof  cannot  be  assigned. ^^  Again,  an 
accident  company  is  estopped  to  deny  that  a  contract  has  been 

i*Messelbaek   v.   Norman,   122    N.  v.   Allemania  Fire  Ins.   Co.  38  Wis. 

Y.  583,  26  N.  E.  34,  per  the  court.  342. 

^^  Commercial  Union  Assnr.  Co.  v.        ^'  McArtliur  v.   Home  Life  Assoc. 

State,  113  Ind.  331,  lr>  N.  E.  518.  73  Iowa,  33G,  5  Am.  St.  Rep.  684,  35 

16  See   Miner  v.   Phoenix   Ins.   Co.  N.  W.  430. 
26  Wis.  693,  9  Am.  Rep.  479;  JEtna        "Amazon    Ins.    Co.    v.    Wall,    31 

Ins.    Co.    V.    Ma<?uire,    51    111.    342;  Ohio  St.  628,  27  Am.  Rep.  533. 
Hartford  Life  &  Annuity  Ins.  Co.  v.       ^^  Manchester  Fire   Ins.   Assoc,   v, 

Havden,  90  Kv.  39,  13' S.  W.  585;  Dunham,  13  Ind.  App.  .365,  55  Am. 

Masters  v.   Madison   County   Mutual  St.  Rep.  225,  40  N.  E.  926,  41  N.  E. 

Ins.  Co.  11  Barb.  (N.  Y.)  624.   Cases  847. 
under  the  preceding  chapter;  Winans 
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made,  where  it  receives  the  apphcation  from  its  general  agent 
who  had  received  the  premium  and  has  not  rejected  or  disapproved 
the  application,  but  delays  issuing  the  policy  as  said  agent  had  not 
remitted  said  premium,  and  the  applicant  had  not  taken  out  other 
insurance  because  of  his  reliance  upon  the  statement  of  another 
agent,  whose  duty  was  to  receive  and  deliver  policies,  that  the 
company  had  accepted  said  application  and  would  soon  issue  the 
policy.^" 

An  insurer  is  also  estopped  to  say  that  an  agent  of  its  own 
selection  has  exceeded  his  powers,  and  has  not  communicated  to 
it  facts  made  known  to  him  by  the  assured,  and  that  he  has  no 
authority  to  waive  conditions  in  a  policy,  notwithstanding  an 
inhibition  therein,  unless  it  can  be  shown  that  special  limitations 
upon  the  power  of  the  agent  are  known  to  the  assured,  or  plainly 
appear  from  the  nature  of  the  agent's  employment.^  And  a  mis- 
leading statement,  as  to  the  granting  of  extended  term  insurance, 
of  an  authorized  agent  made  to  insured  and  upon  which  he  relied 
estops  the  insurer  to  claim  a  forfeiture  where  the  insured  has 
received  no  notice  to  the  contrary  and  such  estoppel  arises  even 
though  the  policy  provides  against  waiver  by  agents.^  So  a  waivei' 
by  an  insurer  of  a  condition  after  the  receipt,  from  the  wife  of  the 
insured,  of  knowledge  of  the  facts  upon  which  its  conduct  is  based, 
is  as  binding  as  though  the  information  had  been  given  by  the 
insured.^  And  when  the  insured  is  led  by  the  conduct  of  an  agent 
of  the  insurer,  acting  within  the  scope  of  his  authority,'  to  believe 
that  one  stipulation  in  the  policy  will  not  be  insisted  on,  or  such 
agent  insists  upon  the  performance  of  another  stipulation  incon- 
sistent with  the  enforcement  of  the  first,  the  latter  is  deemed  to  be 
waived  without  indorsement  on'  the  policy.*  It  is  also  decided  that 
waiver  by  the  insurer  of  misrepresentations  and  statements  by 
issuing  a  policy  and  accepting  the  premium  is  not  affected  or 
altered  by  a  non-waiver  clause  in  the  policy  as  such  clauses  relate 
entirely  to  changes  in  the  contract  subsequent  to  issuance  of  the. 
policy.'    And  after  the  execution  and  forfeiture  of  a  policy  of  fire 

2°  Preferred   Accident   Ins.    Co.   v.  ^  Rundell  v.  Anchor  Fire  Ins.  Co. 

Stone,  61  Kan.  48,  58  Pac.  986.  128  Iowa,  575,  25  L.R.A.(N.S.)    20, 

On  effect  of  delay  in  passins:  upon  105  N.  W.  112. 

application,   see   notes   in   3G  L.R.A.  *  Dibbrell    v.    Georgfia    Home    Ins. 

(N.S.)    1211,   and   51   L.R.A.  (N.S.)  Co.  110  N.  Car.  193,  28  Am.  St.  Rep. 

873.  678,  14  S.  E.  783. 

^  Virginia  Fire  &  Marine  Ins.  Co.  ^  Fair    v.    Metropolitan    Life    Ins. 

V.  Richmond  Mica  Co.  102  Va.  429,  Co.  5  Ga.  App.  708,  63  S.  E.  812.  814. 

102  Am.  St.  Rep.  846,  46  S.  E.  463.  See  Aetna  Fire  Ins.  Co.  v.  Kennedy, 

2  Sugg    V.    Equitable    Life    Assur.  161  Ala.  600.  135  Am.  St.  Hop.  160. 

Soc'  116  Tenn.  658,  94  S.  W.  936,  35  50  So.  73 ;  Lewis  v.  Guardian  Fire 
Ins.  L.  J.  790. 
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insurance  neither  knowledge  of  the  forfeiture  coming  to  the  agent 
who  insured  the  policy,  silence  on  his  part,  nor  failure  to  return 
unearned  premiums  amounts  to  a  waiver  of  the  forfeiture  in  the 
absence  of  an  agreement  to  that  effect  provided  by  the  policy, 
indorsed  thereon  or  added  thereto.^ 

§  533b.  Same  subject:  new  agreement,  consideration,  or  estoppel. 
— It  is  declared  to  be  well  settled  that  the  insurer  may  waive  a  for- 
feiture or  defense  to  an  action  on  a  policy,  by  acts  in  pais  from 
which  an  intention  to  waive  may  be  inferred,  and  that  such  a 
waiver  need  not  be  based  on  a  new  consideration  or  amount  to  a 
technical  estoppel 7  It  is  also  declared  in  a  New  York  case  that  it 
requires  no  consideration  for  a  waiver  nor  any  prejudice  nor  injury 
to  the  other  party. ^  In  Minnesota  the  court,  per  Elliott,  J.,  in 
considering  the  question  of  waiver  of  conditions  in  respect  to  title, 
declares  that  the  courts  of  that  state  have  always  held  that  a  waiver 
need  not  be  based  either  upon  a  new  agreement  or  an  estoppel.^ 

Under  a  Pennsylvania  decision  where  an  insurance  company 
is,  from  any  cause,  discharged  from  liability,  responsibility  for  loss 
will  not  reattach  by  waiver  without  proof  of  authority  in  the  party 
whose  act  of  waiver  is  relied  upon,  or  without  a  new  consideration 
to  sustain  it;  but  where  the  act  of  the  agent  executing  the  wai\er 
is  contemplated  in  the  contract  and  the  power  is  expressly  conferred 

&  Life  Assur.  Co.  Ltd.  181  N.  Y.  392,  ^  Parsons,    Rich    &    Co.    v.    Lane 

106  Am.  St.  Rep.  557,  74  N.  E.  224,  (Lane  v.  Parsons,  Rich  &  Co.:  Mill- 

34  Ins.  L.  J.  981,  per  Cullen,  J.  ers'  &  Manufacturers'  Ins.  Co.  In  re) 

On  effect  of  nonwaiver  agreement  9^  Minn.  98,  4  L.R.A.(N.S.)  231,  106 

on  conditions  existing  at  inception  of  N.   ^\.  485.     Citing,  however,  as  in 

insurance     policy,    see    note    in     13  favor    of    the    proposition    "that    a 

L.R.A.(N.S.)  826.  waiver    must    be    supported    by    an 

^  Woodard  v.  German-American  agreement  founded  on  valuable  con- 
Ins.  Co.  128  Wis.  1,  116  Am.  St.  sideration,  or  the  act  relied  upon 
Rep.  17,  106  N.  W.  681.  must   be   such    as   to   estop   a   party 

■^  Missouri,  Kansas  &  Texas  Trust  from  insisting  upon  the  performance 

•  Co.  V.  German  National  Bk.  77  Fed.  of    a   contract   or   forfeiture   of   the 

117,  23  C.  C.  A.  65,  69,  40  U.  S.  App.  condition :  " 

710;    Home   Fire   Ins.   Co.  v.   Kuhl-  Illinois.    —   Northwestern    Mutual 

man,  58  Neb.  488,  76  Am.   St.  Rep.  Life  Ins.   Co.   v.  Amerman,   119  111. 

Ill,  78  N.  W.  936;  Home  Fire  Ins.  329,  59  Am.  St.  Rep.  799,  10  N.  E. 

Co.  V.  Kennedy,  47  Neb.  138,  53  Am.  225. 

St.  Rep.  521,  66  N.  W.  278.  Michigan. — New  York  Central  Ins. 

As  to  new  contract  based  on  valid  Co.  v.  Watson,  23  Mich.  486. 

consideration  being  necessary,  see  §  New  YorA;.— Ripley  v.  Aetna  Ins. 

539  herein.  Co.  30  N.  Y.  136,  86  Am.  Dec.  362. 

8  Draper  v.  Oswego  Fire  Relief  As-  Texas.  —  Merchants'  Mutual  Ins. 

see.  190  N.  Y.  12,  82  N.  E.  755,  37  Co.  v.  Lacroix,  45  Tex.  168. 

Ins.   L.  J.  220,   per  Cullen,  J.     See  ^YeM    Virginia.    —   McFarhind   v. 

this  case  under  §  533  herein.  Peabody  Ins.  Co.  6  W.  Va.  430.  • 
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upon  him  in  writing,  no  new  consideration  is  required. *°  It  is 
decided,  however,  in  that  state  that  an  unauthorized  promise  of 
an  agent  to  receive  a  premium,  the  nonpayment  of  which  occa- 
sioned a  forfeiture,  is  without  consideration  and  does  not  reinstate 
the  pohcy  in  force.^^  But  in  another  case  it  is  held  that  a  notifi- 
cation that  a  cUiim  was  approved  and  would  be  paid  in  full,  made 
some  time  after  proofs  of  death  had  been  received,  did  not  consti- 
tute a  waiver  of  facts  as  to  false  representations  of  which  the  com- 
pany had  no  knowledge  express  or  implied  until  after  said  notifi- 
cation. And  it  was  also  decided  that  there  was  no  estoppel  as  the 
notice  must  be  held  the  making  of  a  new  promise  for  which  there 
was  no  consideration ;  that  it  did  not  appear  that  the  insured  was 
in  any  way  prejudiced  by  the  approval  and  notice  and  that  the 
promise  to  pay  was  a  mere  naked  one  without  consideration  and 
without  prejudice  to  the  insured.  In  addition  to  the  above  the 
court  quotes,  evidently  with  approval,  from  a  Federal  Supreme 
Court  decision  the  point  that  the  doctrine  of  waiver  is  only  another 
name  for  the  doctrine  of  estoppel. ^^  In  a  Georgia  case  the  court 
quotes  from  a  Federal  case,^^  as  in  point,  the  declaration  that  a 
waiver  to  be  effectual  must  be  subsequent  to  the  written  contract 
and  must  be  made,  not  only  with  knowledge  of  the  other  insurance 
and  with  intent  to  waive  the  condition,  but  must  be  supported  by  a 
valuable  consideration,  or  become  operative  by  way  of  estoppel. 
And  it  was  held  that  neither  waiver  nor  the  doctrine  of  equitable 
estoppel  applied  so  as  to  prevent  a  defense  that  the  policy  was 
avoided  by  additional  insurance.^* 

§  533c.  Same  subject:  industrial  insurance  agent. — A  company 
writing  industrial  insurance  is  bound  by  the  statements  of  its  agent 
who  solicits  the  insurance,  delivers  the  policies,  and  collects  the 
weekly  premiums  thereunder,  and  with  whom  the  assured  deals 
solely  in  the  premises,  and  who  relies  entirely  upon  the  statements 
and  representations  made  by  said  agent  in  respect  to  the  policy, 
where  said  agent  assures  the  party  taking  out  the  insurance,  that 

"  Imperial  Fire  Ins.  Co.  v.  Dun-  Co.  v.  Wolff,  95  U.  S.  326,  24  L.  ed. 

ham.  117  Pa.  St.  460,  45  Leg.  lut.  i\C^,  387. 

20  Wklv.  N.  C.  473,  35  P.  L.  J.  360,        ^^  United    Firemen's    Ins.    Co.    v. 

2  Am.  St.  Rep.  686,  12  Atl.  668.  Thomas,  82  Fed.  406,  27  C.  C.  A.  42, 

^1  Lautz  V.  Vermont  Life  Ins.  Co.  47  L.R.A.  450. 
13f)  Pa.   St.  546,  10  L.R.A.  577,  23        i*  Morris    v.    Orient    Ins.    Co.    106 

Am.  St.  Rep.  202,  21  Atl.  80.  Ga.  472,  33  S.  E.  430,  28  Ins.  L.  J. 

^2  Hubbard     v.     Mutual     Reserve  643.     See  Weidert  v.  State  Ins.  Co. 

Fund   Life   Assoc.   80   Fed.   637,   27  19  Oreg.  261,  20  Am.  St.  Rep.  809, 

Ins.  L.  J.  202,  aff  d  100  Fed.  719,  720,  24  Pac.  242,  considered  under  §  533 

40  C.  C.  A.  665,  29  Ins.  L.  J.  577.  herein. 
Quoting  from  Globe  Mutual  Life  Ins. 
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it  is  wholly  unnecessary  to  designate  a  beneficiary,  that  all  that 
is  needed  is  possession  of  the  policy  to  claim  thereunder.  This 
applies  more  particularly  to  the  character  of  insurance  known 
as  industrial  insurance  for  the  reason  that  such  an  agent  as  the 
above  is  the  only  one  of  the  insurer's  officials  and  the  only  repre- 
sentative of  the  company  with  whom  insured  ever  deals  or  comes 
in  contact  with,  and  in  such  case  said  agent's  statements  constitute 
a  waiver  of  the  clause  providing  for  payment  to  the  executors  or 
administrators  of  insured  unless  made  as  provided  for  under  what 
is  known  as  a  ''facility  of  payment"  clause,  providing  that  the 
insurer  may  make  any  payment,  provided  in  the  policy  "to  any 
relative  by  blood  or  connection  by  marriage  of  the  insured,  or  to 
any  other  person  appearing  to  said  company  to  be  equitably  entitled 
to  the  same  by  reason  of  having  incurred  expense  on  behalf  of  the 
insured,  for  his  or  her  burial  or,  if  the  insured  be  more  than  fif- 
teen years  of  age  at  the  date  of  this  policy,  for  any  other  purpose, 
and  the  production  by  the  company  of  a  receipt  signed  by  any  or 
either  of  said  persons,  or  of  other  sufficient  proof  of  such  payment 
to  any  or  either  of  them,  shall  be  conclusive  evidence  that  such 
benefits  have  been  paid  to  the  person  or  persons  entitled  thereto, 
and  that  all  claims  under  this  policy  had  been  fully  satisfied."  ^^ 
§  533d.  Same  subject:  mutual  benefit,  etc.,  companies  or  associa- 
tions.— The  doctrines  or  principles  of  waiver  and  estoppel  as  applied 
to  ordinary  insurance  companies  is  applicable  to  mutual  insurance 
companies,  or  mutual  assessment  companies."  So  conditions  of 
forfeiture  can  be  waived  by  a  mutual  benefit  association  either  before 
or  after  breach  thereof,  as  such  conditions  are  for  its  benefit."* 
And  it  is  held  in  an  action  on  a  fraternal  benefit  certificate  that 
the  local  agent  of  an  insurance  company  who  has  authority  to 
solicit,  execute,  and  deliver  policies  for  the  company  has  authority 
to  waive  conditions  of  the  contract  of  insurance,  but  a  local  agent 
with  power  only  to  solicit  applications  and  forward  them  to  the 
company,  who  issues  and  delivers  the  policies,  has  no  such  power." 
So  a  provision  in  the  by-laws  of  a  mutual  benefit  association,  that  no 

"Wallace   v.    Prudential   Ins.   Co.  729,  62  S.  E.  1,  37  Ins.  L.  J.  961; 

of  America,  174  Mo.  App.  110,  157  McBrvde  v.  South  Carolina  Ins.  Co. 

S.  W.  1028,  42  Ins.  L.  J.  1248.    Cited  55  S.  Car.  589,  74  Am.  St.  Rep.  769, 

and  considered  in   Jaggi  v.  Pruden-  33  S.  E.  729. 

tial    Ins.    Co.    of   America,   191   Mo.        "^  Williams  v.  Maine  State  Relief 

App.  384,  392,  177  S.  W.  1064.  Assoc.  89  Me.  158,  36  Atl.  63. 

^^  Trotter  v.  Grand  Lodge  of  Iowa        ^'  Modern    Woodmen    of    America 

Legion  of  Honor,  132  Iowa,  513,  7  v.   W^oodley,  42   Okla.   25,   139    Pac. 

L.R.A.(N.S.)   569,  109  N.  W.  1099;  1138,  43  Ins.  L.  J.  728.     See  Bacon 

McCarty    v.    Piedmont    Mutual    Ins.  on  Benefit  Soc.  &  Life  Ins.  (2d  ed.) 

Co.  81  S.  Car.  152,  18  L.R.A.(N.S.)  sec.  434a. 
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subordinate  lodge  sliall  have  power  to  waive  by-laws,  applies  only 
to  contractual  waivers,  and  does  not  preclude  waiver  of  the  for- 
feiture of  a  benefit  certificate  by  acceptance  of  dues  with  knowledge 
of  the  forfeiture.^*  lUit  where,  after  the  issuance  of  the  certificate, 
a  member  of  a  fraternal  benefit  society  enters  upon  such  luizard- 
ous  occupation,  and  death  results  directly  traceable  to  such  hazard- 
ous occupation,  the  society  is  not  estopped  from  denying  liability 
on  such  certificate  by  reason  of  the  fact  that  the  member's  dues 
and  assesi^ments  for  a  permissible  occupation  were  accepted  and 
retained  up  until  the  time  of  his  death.^^  And  it  is  held  that 
ofiicers  of  subordinate  lodges  of  benevolent  societies  have  no  author- 
ity, by  reason  merely  of  such  ofiice,  to  waive  any  of  the  provisions 
of  the  rules  and  regulations  of  the  order  which  enter  into  and  form 
a  part  of  the  contract  of  membership.^"  It  is  also  decided  that 
district  and  local  deputies  have  no  powder  to  vary  the  terms  of 
a  contract  by  accepting  assessments  or  by  delivering  certificates 
to  applicants  before  the  lodge  is  organized  and  the  applicant  l>ecomes 
a  member  although  such  deputies  have  authority  to  solicit  and 
receive  applications  for  membership  in  a  local  lodge,  receive  the 
membership  and  examination  fees,  forward  the  application  to  the 
home  office,  receive  the  certificate  when  approved  by  the  home  office 
and  deliver  the  same  to  the  secretary  of  the  local  lodge  when 
organized.^ 

§  534.  Waiver  and  estoppel  by  agent:  conditions  precedent  and 
subsequent. — Conditions  may  be  precedent  and  relate  to  facts  actu- 
ally existing  and  which  must  be  performed.  Otherwise  the  fomia- 
tion  of  a  valid  contract  is  prevented,  unless  there  be  a  waiver  or  an 
estoppel :  or  conditions  may  be  subsequent,  a  breach  of  which  may 
occur  after  a  valid  contract  is  completed.     The  former  class  is 

"Modern  Woodmen  of  America  66  Neb.  213,  4  L.R.A.fN.S.)  421n,  92 
V.  Breekenridce.  75  Kan.  373,  10  N.  W.  206.  See  Elliott  v.  Kniofhts 
L.R.A.(N.S.)  136  (annotated  on  of  Modern  Maccabees,  46  Wash..  320, 
waiver  by  subordinate  lodge  of  right  13  L.R.A.(N.S.)  856,  89  Pae.  929. 
of  benefit  association  to  insist  upon  On  waiver  of  irregularities  attend- 
forf'eiture  of  benefit  because  of  vio-  ing  admission  to  membership  in  or- 
lation  of  law  of  association),  89  Pac.  der  as  affecting  action  on  benefit  cer- 
661.  tificate,  see  note  in  49  L.R.A.(N.S.) 
Waiver  by  subordinate  lodges;  as-  902;  on  waiver  by  officer  of  subor- 
sessments,  see  §  1382  herein.  dinate  lodge  of  forfeiture  for  non- 
13  Modem  Woodmen  of  America  pavment  of  as.«;essments.  see  notes  in 
V.  Weeklev,  42  Okla.  25,  139  Pac.  4  L.R.A.{N.S.)  421;  38  L.R.A.{N.S.) 
1138,  43  Ins.  L.  J.  728.  57 ;  and  L.R.A.1915E,  152. 

On     waiver     of     provision     as     to        Waiver  by  subordinate  lodges:  as- 

ehange   of   occupation   by   continued  sessments,  see  §  1382  herein, 
receipt  of  dues,  see  notes  in  27  L.R.A.        ^  Loudon    v.    Modern    Brotherhood 

(N.S.)  446,  L.R.A.imoF,  755.  of  America,  107  Minn.  12,  119  N.  W. 

20Roval    Highlanders'    v.    Scovill.  425. 
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illustrated  by  the  case  where  a  building  stands  on  leased  ground, 
which  fact  is  required  to  be  stated  or  waived,  or  the  contract  under 
the  provisions  of  the  policy,  will  be  void.^  The  latter  class  is 
illustrated  by  a  case  where  the  property  is  insured  and  the  policy 
delivered,  but  the  state  of  facts  then  existing  is  thereafter  changed, 
as  in  case  of  occupancy  of  the  building  when  insured,  and  there 
is  a  breach  of  condition  by  the  premises  becoming  vacant  there- 
after.^ So  where  any  fact  which  would  constitute  a  breach  of  con- 
dition precedent  to  any  liability  of  the  company  on  the  policy  is 
fully  known  to  its  agent,  local  or  general  who  is  authorized  to 
consummate  the  contract  of  insurance  such  knowledge  binds  the 
company  and  the  agent's  act  in  executing  the  policy  as  a  valid 
completed  contract  is  an  exercise  of  the  power  of  the  company  and 
constitutes  a  waiver  by  it  of  such  condition  precedent,  estopping 
the  insurer  from  forfeiting  the  policy  for  breach  of  condition.* 
Again,  as  has  been  stated  in  the  last  preceding  sections,  there  may 
be  an  estoppel  by  representations  as  to  future  conduct  by  which 
a  party  has  heen  induced  to  act,  and  which  relate  to  an  abandon- 
ment of  existing  rights.^  These  rules  are  further  illustrated  by 
the  following  cases:  Thus,  the  use  of  kerosene  does  not  avoid  the 
policy,  notwithstanding  a  condition  that  it  shall  so  operate,  where 
the  agent,  at  the  time  of  the  application,  inspected  the  premises 
and  saw  and  was  informed  that  kerosene  was  used  for  lighting 
them :  ^  and  where  the  agent  knew  that  the  factory  insured  was 
to  be  run  at  night  and  lighted  by  an  oil,  which  was  a  product  of 
petroleum,  the  condition  was  held  to  be  waived.'  But  where  at 
the  time  the  insurance  w\^s  effected  the  agent  knew  that  one  barrel 
of  petroleum  was  kept  for  lighting  purposes,  and  the  insured  con- 
tinued afterward  to  keep  that  amount,  it  was  held  that  the  policy 
was  avoided,  although  it  was  also  decided  that  the  condition  as  to 
keeping  petroleum  did  not  apply  to  that  used  for  lighting  purposes ; 


8 


2  Van  Sehoick  v.  Niagara  Fire  Ins.  Am.    Rep.    364,    and    quoting    from 
Co.  68  N.  Y.  434.  Bidwell  v.  Northwestern  Ins.  Co.  24 

As  to  building:  on  leased  ground:  N.  Y.  302. 

warranty,  see  §  2044  herein.  ^  See  Union  Mutual  Life  Ins.   Co. 

3  Wustum  V.  City  Fire  Ins.  Co.  15  v.  Mowry,  96  U.  S.  544,  24  L.  ed.  674, 
Wis.  138.     See  §§'565  et  seq.,  2223-  per  Field,  J. 

2231  herein.  ^  Bennett  v.  North  British  Ins.  Co. 

*  Funk  V.  Anchor  Fire  Ins.  Co.  171  81  N.  Y.  273,  37  Am.  Rep.  ,501.     As 

Iowa,   331,    153    N.   W.    1048,   1051.  to  specially  prohibited  articles:  ker- 

Citing  Farnum  v.  Phoenix   Ins.   Co.  osene.     See  §  2203  herein. 

89  Cal.  246,  17  Am.  St.  Rep.  233,  29  '  Couch  v.  Rochester  German  Fire 

Pac.    869;    Insurance    Co.    of   North  Ins.  Co.  25  Hun  (N.  Y.)  469.     As  to 

America  v.  McDowell,  50  111.  120.  99  operating    factory    at    night,    see    § 

Am.   Dec.  497;  Maniialtan  Fire  Ins.  2216  herein. 

Co.  V.  Weill,  28  Gratt.  (Va.)  389,  26  8  Birmingham     Fire     Ins.     Co.     v. 
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although  if  the  condition  of  the  premises  when  the  loss  occurs  is 
the  same  as  wliuu  insured,  and  the  agent  knew  of  the  condition 
at  that  time,  the  policy  covers  the  loss.^  So  where  an  insured  dis- 
tillery always  had  been  and  continued  to  be  run  at  night,  of  which 
fact  the  agent  who  delivered  the  policy  had  knowledge,  there  is  a 
waiver.^"  And  knowledge  of  the  agent  that  certain  prohibited 
articles  were,  and  were  to  be,  used  on  the  premises  is  knowledge 
of  the  company,  and  there  is  a  waiyer  of  the  prohibitory  condi- 
tion.^^ So  a  condition  against  keeping  gunpowder  without  written 
permission  in  the  policy  is  waived  where  the  agent  knew  it  wa,s 
kept  and  was  to  be  kept;  ^^  although  directly  the  contrary  has  been 
held  in  Kentucky.^^  So  the  knowledge  of  the  agent  that  the  insured 
had  kept  fireworks  in  another  store  does  not  operate  as  a  waiver 
of  a  clause  in  the  policy  prohibiting  the  keeping  of  fireworks  on 
the  insured  premises."  It  is  also  held  that  where  the  guaranty 
relates  to  future  conduct,  and  is  not  a  part  of  the  form  of  the 
contract,  that  the  agent's  knowledge  of  prior  conduct  does  not 
affect  a  promise  to  do  differently  thereafter,  and  does  not  affect 
the  company,  as  in  case  of  keeping  a  watchman  in  the  future, 
the  representation  or  warranty  being  promissory  in  such  case.^^ 
Such  a  state  of  facts  is  distinguished  by  the  court  in  a  New  York 
case  ^^  from  that  where  the  agent  knew,  at  the  time  of  insuring, 
of  the  existence  of  facts  which  then  constituted  a  ground  of  for- 
feiture. So  a  condition  in  a  fire  policy,  that  an  action  thereon 
must  be  brought  within  a  specified  time  after  loss,  or  it  will  be 
completely  barred,  is  valid;  but  it  is  waived  if  the  course  of  con- 
duct of  the  company,  through  its  agent,  is  such  as  to  induce  the 
assured  to  believe  that  the  loss  will  be  adjusted  and  paid  without 

Kroegher,  83  Pa.  St.  64,  24  Am.  Rep.  202.     As  to  specially  prohibited  ar- 

147  and  note,  150.     As  to  specially  tides:  gunpowder,  see  §  2203  herein, 

prohibited  articles:  petroleum,  see  §  ^^  Western   Assur.    Co.   v.    Rector, 

2204  herein.  85  Ky.  294,  3  S.  W.  415.     But  see 

9  Norwich  Fire  Ins.  Co.  v.  Broom-  Kenton   Ins.   Co.   v.  Downs,  90  Ky. 

er,  52  111.  442,  4  Am.  Rep.  618.  236,  13  S.  W.  882. 

1°  American    Central    Ins.    Co.    v.  ^*  Georgia   Home   Ins.   Co.   v.   Ja- 

McCrea,  8  Lea   (Tenn.)   513.     As  to  cobs,  56   Tex.  366.     As  to  specially 

operating  factory  at  night,  see  §  2216  proliibited  articles:   fireworks,  see   § 

herein.  2202  herein. 

"Rivara   v.    Queens    Ins.    Co.    62  "  Ripjey  y.  iEtna  Ins.  Co.  30  N. 

Miss.  720.  Y.    136,   86    Am.    Dec.    362.      As    to 

On    effect    of   notice    to    agent    of  watchman  on  premises :  warrant}',  see 

presence    of    prohibited    articles    on  §  2112  herein, 

premises,  see  note  in  3  B.  R.  C.  43.  ^^  Van    Schoick    v.    Niagara    Fire 

12  Peoria  Ins.  Co.  v.  Hall,  12  Mich.  Ins.  Co.  68  N.  Y.  434,  442. 
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suit,  and  if  for  that  reason  suit  is  not  brought  within  the  prescribed 
time.-'' 

§  535.  What  agents  may  waive  conditions:  knowledge  before 
and  after  contract  made. — Where  the  agents  are  general  agents, 
with  authority  to  make  contracts  without  reference  to  the  home 
ofhce,  their  power  to  waive  conditions  is  coextensive  with  that  of 
the  principal. ^^  So  agents,  whether  local  or  general,  with  power 
to  make  and  issue  policies  of  insurance,  represent  the  insurer  within 
the  territorial  limits  to  which  they  are  assigned.  Their  knowledge 
is  imputed  to  the  company  and  their  acts  as  to  waiver  of  forfeitures 
bind  the  insurer  within  the  scope  of  their  employment,  and  their 
apparent  authority  cannot,  as  to  the  public,  be  limited  by  private 
instructions  unknown  to  the*  latter.-'^  AnTl  where  the  general 
agent,  at  the  requevSt  of  the  local  agent,  consents'  to  a  waiver  of  a 
condition  in  the  policy,  the  company  is  bound  thereby,  even  though 
the  local  agent  fails  to  communicate  material  facts  known  to  him 
to  the  general  agent.^°  So  agents  authorized  to  issue  and  deliver 
policies  are  regarded  as  having  the  same  power  to  waive  conditions 
in  policies  as  the  insurers  themselves.  This  rule  includes  all  per- 
sons empowered  to  conclude  contracts  of  insurance  without  first 
referring  negotiations  to  their  principals.^  And  an  agent  with 
authority  to  write  insurance  has  authority  to  waive  a  condition 
in  the  policy.^  So  an  agent  vested  with  power  to  make  contracts 
in  his  discretion  may  waive  any  policy  conditions.^  And  an  agent 
having  power  to  make  contracts  of  insurance  and  to  issue  poli- 
cies, binds  the  insurer  by  all  waivers,  representations  or  other  acts 
within  the  scope  of  his  business,  unless  the  insured  has  notice  of 
a  limitation  of  his  powers.^    So  the  agent  of  a  fire  insurance  com- 

1' Dwelling  House  Ins.  Co.  v.  Marine  Ins.  Co.  114  La.  794,  69 
Brodie,  52  Ark.  11,  4  L.R.A.  458,  11  L.R.A.  278,  108  Am.  St.  Rep.  359,  38 
S.  W.  1016.  So.  563. 

^*  Berry  v.  American  Cent.  Ins.  ^o  j^^gigj.  v.  Niagara  Ins.  Co.  16 
Co.  132  N.  Y.  49,  28  Am.  St.  Rep.  Wis.  523,  84  Am.  Dec.  714. 
548,  43  St.  R.  400,  30  N.  E.  254.  But  i  Mackintosh  v.  Agricultural  Fire 
see  Mentz  v.  Lancaster  Fire  Ins.  Co.  Ins.  Co.  150  Cal.  440,  119  Am.  St. 
79  Pa.  St.  475,  21  Am.  Rep.  80,  33  Rep.  234,  89  Pac.  102. 
Leg.  Int.  239.  That  agent  of  benev-  ^  Aetna  Fire  Ins.  Co.  v.  Kennedy, 
olent  .society  employed  to  solicit  161  Ala.  600,  135  Am.  St.  Rep.  160, 
insurance  has  power  to  waive  condi-   50  So.  73. 

tions  not  relating  to  by-laws,  see  Su-        ^  Powell  v.  Continental  Ins.  Co.  97 
preme   Council   of   Catholic   Benevo-    S.  Car.  375,  81  S.  E.  654. 
lent  Legion  v.  Boyle,  10  Ind.  App         *  Richard    v.    Springfield    Fire    & 
301,  37  N.  E.  1105.     See  §§  424  et    Marine    Ins.    Co.    114    La.    794,    69 
seq.,  515  et  seq.  herein.  L.R.A.  278,  108  Am.  St.  Rep.  359,  38 

19  Richard    v.    Springfield    Fire    &   So.  563. 
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pany  is  held  to  have  authority  to  waive  the  conditions  of  a  policy. ^ 
Again,  a  general  agent  of  a  tire  insurance  company  may  waive  a 
condition  iuj^erted  in  the  policy  issued  by  the  company,  and  a 
condition  in  the  policy  is  waived  by  the  issuing  of  such  policy 
by  a  general  agent,  who  at  that  time  knows  of  and  assents  to  facts 
which  constitute  a  breach  of  such  condition.^  So  an  agent  to  issue 
policies  and  receive  premiums  may  waive  a  condition  requiring 
books,  etc.,  to  be  kept  in  a  fire-proof  safe.'^  So  where  a  foreign 
company  appoints  an  agent  within  the  state  and  supplies  him 
with  blank  policies  signed  by  the  president  and  secretary,  to  be 
filled  up,  countersigned,  and  issued  a.s  occasion  may  require,  such 
agent  must  be  considered  as  having  the  powers  of  a  general  agent 
as  to  a  waiver  of  conditions  contained  in  policies  issued  by  him,* 
and  an  agent  empowered  to  take  insurance,  deliver  policies,  collect 
premiums,  sign  the  policy  in  his  own  name,  and  attach  additional 
or  other  printed  provisions  thereto  may  bind  the  company  by  a 
waiver  of  the  conditions  in  such  attached  slip.^  So  where  a  com- 
missioned agent  employs  another  to  assist  in  obtaining  risks,  mak- 
ing surveys,  collecting  premiums,  and  delivering  policies,  accepting 
his  acts,  such  subagent  may  waive  conditions  of  a  policy  delivered 
by  him.^" 

If  a  firm  is  the  general  agent  of  an  insurer  authorized  to  deliver 
policies,  or  is  held  out  by  the  insurer  to  be  such  agent  and  possess- 
ing such  powers,  the  firm  can,  as  the  persons  dealing  with  it 
under  its  real  or  apparent  authority,  waive  a  condition  precedent, 
even  if  notice  of  the  fact  is  not  given  to  the  insurer." 

Again  the  knowledge  of  the  insurer  of  a  breach  of  the  condition 
in  the  policy  is  necessary  to  a  waiver  of  its  forfeiture.  Therefore 
a  waiver  does  not  arise  from  notice  of  such  breach  to  an  agent 
who  is  only  authorized  to  solicit  and  take  applications  for  insur- 
ance, receive  premiums,  and  deliver  policies,  but  who  has  no  right 
to  waive  a  breach  of  such  conditions,  nor  to  settle  a  loss;  nor  does 

5  Alexander  v.  Continental  Ins.  Co.  '  Richard    v.    Sprinjrfield    Fire    & 

07  Wis.  422,  58  Am.  Rep.  869,  30  N.  Marine    Ins.    Co.    114    La.    794,    69 

W.  727.  L.R.A.  278,  108  Am.  St.  Rep.  359. 

^  Kruijer  v.  Western  Fire  &  Marine  ^  Niagara  Fire  Ins.  Co.  v.  Brown, 

Ins.  Co.^  72  Cal.  91,  1  Am.  St.  Rep.  123  111.  356,  12  West.  Rep.  815,  15 

42,  13  Pae.  150.  N.  E.  166. 

'  Niagara  Fire  Ins.  Co.  v.  Brown,  ^°  Davis  v.  Laraar  Ins.  Co.  18  Hun 

123  111.  356,  12  West.  Rep.  815,  15  (N.  Y.)   230. 

N.  E.  166.                      .  "  Lewis  v.   Guardian  Fire  &  Life 

On  waiver  of  provision  in  fire  pol-  Ins.  Co.  181  N.  Y.  392,  106  Am.  St. 

icy   requiring   the   keeping   of   books  Rep.  557,  74  N.  E.  224. 
and  vouchers  in  a  sate,  or  safe  place, 
see    notes    in    51    L.R.A.    702,    and 
L.R.A.1915F,  759. 
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a  waiver  arise  where  the  company's  adjuster,  with  knowledge  of 
such  breach,  agrees  to  select  arbitrators  to  appraise  the  loss,  but 
also  stipulates  that  their  appointment  ''is  without  reference  to  any 
other  questions  within  the  terms  and  conditions  of  the  insurance 
contract  as  expressed  in  the  policy,"  the  latter  providing  that  such 
appraisement  "shall  not  determine  the  validity  of  the  contract, 
nor  the  liability  of  this  company,  nor  any  other  question  except 
only  the  amount  of  such  loss  or  damage."  ^^  But  the  rule  that 
want  of  knowledge  on  the  part  of  a  property  owner  of  a  violation 
by  his  tenant  of  the  provisions  of  a  policy  of  insurance  on  the 
property  will  not  prevent  a  forfeiture  of  the  policy,  has  no  appli- 
cation where  the  act  was  with  the  knowledge  and  consent  of  the 
agents  of  the  insurer." 

An  agent's  power  is,  however,  frequently  terminated  when  the 
negotiations  are  completed,  as  in  case  he  only  has  power  to  receive 
applications,  make  surveys,  remit  to  the  general  agent,  receive  the 
policy,  if  granted,  and  collect  the  premium.^^  So  that  an  agent 
authorized  to  receive  applications  and  premiums  has  no  power  to 
make  or  vary  contracts  of  insurance.^^  So  agents  possessing  lim- 
ited power  to  solicit  insurance,  deliver  policies,  and  receive  pre- 
miums, cannot  waive  conditions  and  forfeiture.^^  Nor  is  there 
any  waiver  where  the  agent  only  has  authority  to  take  applica- 
tions and  deliver  them,  and  the  knowledge  of  the  facts  constituting 
a  breach  comes  to  him  after  the  contract  is  completed ;  ^'^  and 
notice  to  the  soliciting  agent  that  the  applicant  keeps  gunpowder 
in  the  insured  premises  is  held  not  to  be  notice  to  the  company, ^^ 
nor  is  there  a  waiver  of  forfeiture  by  the  agent's  acts  in  assisting 
to  make  a  mortgage  ten  months  after  the  insurance  is  effected,^^ 
and  the  company  is  not  chargeable  with  notice  acquired  by  the 
soliciting  agent  subsequently  to  the  delivery  of  the  policy,  for  the 
reason  that  his  functions  are  held  to  have  ceased.^"  So  where  such 
agent  obtains  knowledge  after  the  issue  of  a  policy  of  the  sinking 
of  a  well,  and  a  gas  jet  is  struck  in  so  doing,  which  ignites  and 

12  Queen  Ins.  Co.  v.  Youn?,  86  Ala.  Iowa,  457,  48  Am.  St.  Rep.  454,  57 

424,  11  Am.  St.  Rep.  51,  5  So.  116.  N.  W.  952. 

"  German-American     Ins.     Co.     v.  ^'^  Sun  Mutual  Ins.   Co.  v.   Texar- 

Hyman,    42    Colo.    156,    16    L.R.A.  kana  Foundry  &  Machine  Works  Co, 

(N.S.)    77,  16  Am.   St.  Rep.   77,  94  (Tex.)  4  Willson  Civ.  Cas.  Ct.  App. 

Pac.  27.  50.  15  S.  W.  34. 

1*  Healv  V.  Imperial  Fire  Ins.  Co.  ^^  Liverpool  &  London  &  Globe  Ins. 

5  Nev.  268.     See  Wilson  v.  Genesee  Co.  v.  Van  Orr,  63  Miss.  431,  56  Am. 

Mut.  Ins.  Co.  14  N.  Y.  418.  Rep.  810. 

15  Putnam    Tool    Co.   v.    Fitchburs:  ^^  Stevens    v.    Queens   Ins.    Co.    81 

Mutual  Fire  Co.  145  Mass.  265,  269,  Wis.  3.35,  29  Am.  St.  Rep.  905,  55  N. 

j  13  N.  E.  902,  5  N.  Eng.  Rep.  288.  W.  555. 

"  Kirkman  v.  Farmers'  Ins.  Co.  90  ^o  Crane  v.    City   Fire   Ins.    Co.   3 
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destroys  the  property,  the  company  is  not  chargeable  with  the 
agent's  knowledge.^  Again,  a  clerk  of  an  insurance  agent,  with- 
out authority  to  ma.ke  contracts  of  insurance  or  to  assign  insur- 
ance policies,  and  not  in  any  way  held  out  to  the  public  as  having 
such  authority,  has  no  implied  power  to  waive  forfeitures  of  poli- 
cies.^ 

In  all  of  the  above  and  similar  cases,  however,  the  question 
must  be  determined  by  the  rules:  1.  Whether  the  agent  was  act- 
ing within  the  scope  of  his  apparent  authority;  2.  Whether  the 
insured  had  knowledge  or  was  bound  to  have  knowledge,  of  the 
limitations  upon  and  extent  of  the  agent's  authority:  3.  Whether 
such  acts  of  waiver  have  been,  rati  tied;  4.  Whether  they  are  sanc- 
tioned by  custom.^  And  it  would  be  competent  to  show  an  actual 
express  power  to  waive  conditions,  or  an  implied  authorization  so 
to  do,  arising  from  the  acts  of  the  company,  or  from  what  he  has 
previously  done  with  tlie  knowledge  and  consent  of  the  principal.* 

§  536.  Waiver  of  forfeitures  by  agent:  generally. — In  general, 
it  may  be  stated  that  it  is  conceded  that  a  general  agent  may,  in 
the  absence  of  known  limitations  on  his  authority,  waive  a  for- 
feiture as  well  as  the  company.^  And  it  is  held  in  California  ^  that 
the  assured  is  justified  in  assuming  that  the  company's  agents  have 
the  right  to  waive  forfeitures  unless  the  policy  otherwise  provides. 
So  the  election  of  an  agent,  acting  within  the  scope  of  his  author- 
ity, to  waive  the  right  of  the  insurer  to  take  advantatge  of  a  for- 
feiture, is  binding  upon  the  company.'    The  insurer  is  also  estopped 

Fed.  558;  Heath  v.  Springfield  Fire  Am.   Rep.   262;   Kenyon   v.   Knights 

&  Marine  Ins.  Co.  58  N.  H.  414;  Put-  Templar,  122  N.  Y.  24<,  25  N.  E.  290. 

nam    Tool    Co.   v.   Fitchburg  Mutual  See  Goit  v.  National  Protection  Ins. 

Fire  Ins.  Co.  145  Mass.  265,  13  N.  E.  Co.  25  Barb.  (N.  Y.)  189;  Carroll  v. 

902,  5  N.  Eng.  Rep.  288.  Charter   Oak   Ins.   Co.   1   Abb.   Dee. 

1  Crane  v.  City  Fire  Ins.  Co.  3  Fed.  (N.  Y.)  316.  See  §§  439,  515  et  seq. 
558.                       ^  and    sections    following    under    this 

2  German    American    Ins.    Co.    v.  chapter. 

Humphrey,  62  Ark.  349,  54  Am.  St.  As  to  statutes  designed  to  prevent 

Rep.  297,  35  S.  W.  428.  forfeitures  by  the  violation  of  policy 

3  New  England  Fire  &  Marine  Ins.  conditions  unless  insurer  is  injured 
Co.  V.  Schettler,  38  111.  166.  thereby,  or  to  prevent  the  avoidance 

*  See  Lohnes  v.   Insurance   Co.   of  of  a  policy  for  false  represent<ations 

North  America,  121  Mass.  438,  441.  or  warranties  unless  material  to  the 

5  New  York  Life  Ins.  Co.  v.  Eggles-  risk,  or  which  convert  warranties  in- 

ton,  96  U.  S.  572,  24  L.  ed.  841,  per  to  representations,  see  §  1916  herein. 
the  court;  Union  Mutual  Life  Ins.  Co.        ^  Silverberg  v.  Phoenix  Ins.  Co.  67 

V.   Wilkinson,   i;?    Wall.    (80   U.    S.)  Cal.  36,  7  Pac.  38. 
222,  20  L.  ed.  617;  Knarston  v.  Man-        'Home  Fire  Ins.  Co.  v.  Kuhlman, 

hattan  Life  Ins.  Co.  124  Cal.  74,  56  58  Neb.  488,  76  Am.   St.  Rep.  Ill, 

Pac.  773,  28  Ins.  L.  J.  456,  458;  Mill-  78  N.  W.  936. 
er  V.  Phccnix  Ins.  Co.  27  Iowa,  203,  1 
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from  asserting  the  invalidity  of  its  policy  at  the  time  it  was  issued 
for  the  violation  of  an}^  of  the  conditions  of  such  policy,  if,  at 
the  time  it  was  issued,  the  fact  of  such  violation  was  known  to 
the  company  or  to  its  duly  authorized  agent.®  So  courts  in  the 
absence  of  fraud,  will  refuse  to  enforce  a  condition  of  forfeiture 
on  a  policy  in  favor  of  an  insurer  who  has  knowledge  of  such 
condition  broken  when  he  delivers i the  policy,  accepts  and  retains 
the  premium.^  And  it  is  held  that  the  fact  that  the  agent  acts 
for  both  parties  does  not  preclude  his  knowledge  and  acts  from 
operating  as  a  waiver  of  forfeiture  where  said  knowledge  was  ob- 
tained and  said  acts  were  done  w^hile  transacting  the  business  as 
agent  of  insurer.^" 

So  the  issuance  of  a  policy  with  knowledge  of  facts  which  by 
its  terms  render  it  void,  is  a  waiver  of  such  ground  of  forfeiture, 
although  the  policy  provides  that  its  conditions  sh&ll  not  be  waived 
by  any  ofhcer  or  agent  of  the  company  unless  such  waiver  is  in- 
dorsed upon  the  policy. ^^  And  even  though  the  forfeiture  provi- 
sions of  a  policy  are  automatic,  they  may  be  w^aived  by  the  parties, 
and  such  waiver  may  be  indicated  by  conduct  as  well  as  by  express 
language. ^^  So  it  is  held  that  a  mutual  company  may  by  its 
agent  waive  a  forfeiture  if  the  agent  acts  within  the  scope  of  his 
authority  and  with  full  knowledge  of  the  facts.^^  But  where  the 
agent  makes  statements  not  intended  to  warrant  the  a.^sured  in 
doing  an  act  which  constitutes  a  breach  of  conditions,  in  conse- 
quence of  which  a  forfeiture  arises,  there  is  no  waiver  or  estop- 
pel.^* 

Whether  a  general  agent  has  power  to  waive  forfeitures,  where 
the  contract  provides  that  only  certain  officers  may  waive  and  then 
only  in  writing  and  that  their  power  shall  not  be  delegated,  is  held 

SMesterraan  v.  Home  Mutual  Ins.  65  Ark.  54,  39  L.R.A.  789,  67  Am. 

Co.   5  Wash.   524,  34  Am.   St.  Rep.  St.  Rep.  900,  44  S.  W.  464. 
877,  32  Pac.  458.     See  §§  515  et  seq.        12  Qallilier    v.    State    Mutual    Life 

herein.  Ins.   Co.  150  Ala.  543,  124  Am.  St. 

9  Ohio  Farmers'  Ins.  Co.  v.  Vogel,  Rep.  83,  43  So.  833. 
166  Ind.  239,  117  Am.  St.  Rep.  382,        On  whether  a  breach  of  an  insur- 

76  N.  E.  577.     See  §  543  herein.  ance  policy  which  ipso  facto  termin- 

^°  New    York    Mutual    Savings    &  ates  it  may  be  waived,  see  note  in  25 

Loan  Assoc,  v.  Westchester  Fire  Ins.  L.R.A. (N.S.)  78. 
Co.  97  N.  Y.   Supp.  436,  110  App.        13  Towle  v.   Ionia  Eaton  &  Barry 

Div.  760,  aff'd  189  N.  Y.  525,  82  N.  Farmers'    Mutual    Fire    Ins.    Co.    91 

E.  1129.     See  §§  515  et  seq.  herein.  Mich.  219,  51  N.  W.  987.     See  §§  515 

On   effect   of   knowledge   of   agent  et  seq.  herein, 
acting  in  two  capacities,  see  note  in        ^*  St.  Paul  Fire  &  Marine  Ins.  Co. 

3  L.R.A. (N.S.)  444.  v.  Parsons,  47  Minn.  352,  50  N.  W. 

^1  Phoenix   Ins.    Co.    v.   Flemming,  240. 
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a  question  for  the  jury.^^  In  an  action  on  a  fire  insurance  policy, 
where  the  insured  reUes  upon  a  waiver  of  the  conditions  in  the 
poUcy,  he  must  show  that  the  insurer,  with  knowledge  of  the  facts 
that  occasioned  the  forfeiture,  dispensed  with  the  observance  of 
the  conditions;  and  where  the  waiver  relied  on  is  the  act  of  an 
agent,  he  must  show,  either  that  the  agent  had  express  authority 
from  the  insurer  to  make  the  waiver,  or  that  the  insurer  subse- 
quently, with  knowledge  of  the  facts,  ratified  the  action  of  the 
agent.  ^^ 

§  537.  Power  of  agent  to  bind  company  by  construction  of  policy: 
agents  conclusions  or  advice. — Where  a  t'ureign  insurance  com[)any 
has  no  general  agent  in  the  state,  but  employs  a  local  agent  to 
represent  it,  such  local  agent  may  bind  the  company  by  his  answer 
to  a  policy  holder  when  applied  to  by  the  latter  for  information 
as  to  the  construction  of  doubtful  language  in  the  policy.^''  So 
an  agent  may  bind  the  company  by  an  expression  of  opinion,  and 
his  error  in  so  doing  is  that  of  the  company.^^  And  a  local  agent 
with  power  to  effect  insurance,  countersign  policies  and  collect 
premiums  has  prima  facie  power  to  bind  the  insurer  by  advice  given 
assured  as  to  the  necessity  of  making  proofs  of  loss.^^  So  a  breach 
of  warranty  of  a  statement  of  title  in  an  application  for  insur- 
ance is  waived  if  the  facts  are  presented  to  the  agent,  and  he  con- 
cludes that  the  facts  establish  the  title  stated,  upon  which  conclu- 
sion the  statement  is  inserted  in  the  application.^  So  evidence, 
to  show  notice  to  the  agent  of  additional  insurance,  is  admissible 
of  the  statements  of  said  agent  to  insured  as  to  the  meaning  of  a 
rider  concerning  the  amount  of  additional  insurance  permitted.^ 
It  is  held,  however,  in  Iowa  that  the  company  is  not  bound  by  a 
representation  to  an  applicant  as  to  the  legal  effect  of  the  policy.^ 

15  Belden    v.    Union    Central    Life  Where  agent  dictates  or  advises  an- 

Ins.  Co.  167  Cal.  740,  141  Pac.  370.  swers  in  application,  see  §  499  herein. 

On    power    of   agents   to    bind    in-  "  Campbell    v.    International    Life 

surer  by  oral  waiver  or  estoppel  in  Assur.  Soc.  4  Bosw.  (N.  Y.)  298,  310. 

pais  as  to  forfeitures  occurrins:  after  ^^  Nickell  v.  Phoenix  Ins.   Co.   144 

issuance   of   policy   and   before   loss,  Mo.  420,  46  S.  W.  435,  27  Ins.  L.  J. 

under  policies  of  insurance  requiring  880,  882. 

consent  or  waiver  to  be  in  writing,  ^°  Duncan  v.  National  Mutual  Fire 

see  note  in  10  L.R.A.(X.S.)   lOtil.  Ins.    Co.    44    Colo.    472,    20    L.R.A. 

isCxish  V.  Insurance  Co.  of  North  (N.S.)  340,  98  Pac.  634. 

America,    16    Okla.    59,    13    L.R.A.  ^  Staats  v.  Pioneer  Ins.  Assoc.  55 

(N.S.)    826    (annotated   on  effect   of  Wash.  51,  104  Pac.  183. 

nonwaiver    agreement   on    conditions  ^  Dryer  v.   Security  Fire  Ins.   Co. 

existing    at    inception    of    insurance  (94  Iowa)  471,  62  N.  W.  798,  24  Ins. 

policvj,  87  Pac.  869.  L.  J.  541.     See  Southern  Ins.  Co.  v. 

"  Hotchkiss  V.  Phoenix  Ins.  Co.  76  White,  58  Ark.  277,  24  S.  W.  425. 
Wis.  269,  20  Am.  St.  Rep.  69,  44  N. 
W.  1106. 
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§  537a.  Power  of  attorney-at-law  as  agent  to  estop  insurer  by- 
advice  to  insured. — An  attorney  at  law  intrnsted  with  a  premium 
note  for.  collection  does  not  estop  the  insurer  to  deny  liability  and 
insist  upon  a  forfeiture  or  suspension  because  of  non-payment  of 
premiums,  by  advising  the  insured  that  a  stay  of  judgment  obtained 
on  said  note  would  amount  to  payment,  even  though  the  insured 
acted  upon  such  advice  and  stayed  the  judgment.  Nor  would 
the  insurer  be  estopped  even  though  said  attorney  should  be  held 
an  agent  especially  intrusted  with  the  collection  of  the  company's 
premium  notes  in  that  locality,  and  that  it  was  the  company's  habit 
to  entrust  him  with  such  collections,  and  that  he  had  the  usual 
authority  of  insurance  agents  to  whom  is  committed  the  duty  of 
collecting  premiums,  where  it  did  not  appear  that  said  attorney 
or  agent  made  or  undertook  to  make  any  contract  for  extension 
or  any  representation  of  fact  whatever  to  insured,  but  only  gave 
his  opinion  as  to  the  legal  effect  of  a  stay  of  judgment,  upon  the 
parties'  rights,  as  said  opinion  was  erroneous  and  an  estoppel  cannot 
be  based  upon  an  innocent  mistake.^ 

§  538.  Agent:  power  to  renew. — A  contract  of  renewal  must  be 
complete.  Thus  where  an  agent  who  represented  several  compa- 
nies failed,  by  mistake,  to  renew  policies  to  the  full  amount  re- 
quested by  the  insured,  those  companies  in  which  the  agent  had  not 
renewed  were  declared  not  bound.*  But  the  company  cannot  ques- 
tion the  authority  of  an  agent  to  renew  where  it  furnishes  such 
agent  with  blank  policies  and  renewal  receipts,  signed  by  the  com- 
pany's president  and  secretary,  and  the  particular  receipt  in  ques- 
tion also  provided  that  it  was  not  valid  unless  countersigned  by 
the  agent.^  So  a  local  agent  has  authority  to  renew,^  and  a  renewal 
of  a  policy  by  a  local  agent  is  valid  where  he  has  by  agreement 
renewed  the  same  from  year  to  year  and  the  company  has  acted 
thereon,  and  assured  who  knew  that  the  agent  had  no  authority 
to  waive  written  conditions  in  the  policy  is  not  estopped  to  assert 
that  the  agent  was  authorized  to  make  said  renewal.' 

3  Davis  V.  Home  Ins.  Co.  127  Tenn.  575,  5  N.  E.  568.     See  Dunning  v. 

330,  44  L.R.A.(N.S.)  626,  155  S.  W.  Phfcnix  Ins.  Co.  68  111.  414. 

131,  42  Ins.  L.  J.  816.     See  §§  499  *  Carroll  v.  Charter  Oak  Ins.   Co. 

et    seq.    herein.     Compare    St.    Paul  40  Barb.   (N.  Y.)   292. 

Fire  &  Marine  Ins.  Co.  v.  Parsons,  ^  Baubie  v.  iEtna  Ins.  Co.  2  Dill. 

47  Minn.  352,  50  N.  W.  240,  noted  at  (U.    S.    C.    C.)    156,   Fed.    Cas.    No. 

beginning  of  §  544  herein.  1,111. 

^Johnson  v.  Connecticut  Fire  Ins.  '^  Willson  (Custer  National  Bk.)  v. 

Co.  84  Ky.  470,  8  Kv.  Law  Rep.  460,  Germnn- American   Ins.   Co.   95  Neb. 

2  S.  W.  151;  O'Reiliy  v.  Corporation  774,  146  N.  W.  945. 
of    London    Assur.    Soc.    101   N.    Y. 
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So  an  agent  siipi)lied  with  blank  policies,  signed  by  the  con>- 
pany's  officer.s,  and  empowered  to  fill  up  and  deliver  them  without 
consulting  the  company,  may  bind  the  company  by  a  parol  agree- 
ment to  renew  the  policies  it^^^ued  by  him,  and  to  keep  the  plain- 
tiff's property  insured.^  And  an  agent  of  a  foreign  insurance 
company  has  power  to  make  a  parol  contract  for  the  renewal  of  a 
policy,  when  he  is  expressly  authorized  to  make  insurance  and 
issue  and  deliver  policies.^  But  the  company  is  not  bound  by  its 
agent's  mere  naked  parol  promise  to  renew  a  policy  when  it  runs 
out ;  ^°  although  a  general  agent  may  make  a  valid  agreement  to 
extend  a  policy  where  he  is  authorized  to  receive  applications  for 
insurance  and  reinsurance,  with  power  to  make  the  application 
binding  until  the  company's  disapproval  is  communicated  to  the 
assured,  and  it  appears  that  the  policy  in  question  was  not  dis- 
approved.^^ If  an  agent  of  an  insurer  in  arranging  with  an  owner 
of  goods  for  a  renewal  of  a  policy  thereon  informs  such  owner 
that  he  will  make  him  another  policy  like  the  first  one,  but  that 
the  company  will  only  give  him  a  receipt,  and  not  make  a  new 
policy  for  him,  the  insured  has  a  right  to  suppose  that  a  policy 
afterward  delivered  to  him  under  this  arrangement  is  essentially 
similar  to  the  original  policy;  and  he  will  not  be  bound  by  a  war- 
ranty clause  in  it  that  he  did  not  know  of,  and  which  was  not  in 
the  first  policy. ^^ 

§  539.  Revival  of  policy  by  agent. — Tn  case  the  agent  has  no 
actual  authority,  nor  any  apparent  authority  acquiesced  in  by 
the  company,  he  has  no  power  to  waive  a  forfeiture  so  as  to  revive 
a  lapsed  policy ;  "  and  where  a  life  policy  is  forfeited  for  failure 
to  pay  a  premium  at  maturity  the  unauthorized  promise  of  the 
agent  of  the  insurer  to  receive  such  premium,  if  paid  within  a  cer- 
tain time  thereafter,  is  without  consideration,  and  will  not  revive 

8  Bauble  v.  ^tna  Ins.  Co.  2  Dill.    Dak.  19,  47  L.R.A.   641,  81  N.  W. 
(U.   S.   C.    C.)    156,   Fed.   Cas.   No.   42G. 

1111.  See  Taylor  v.  Germania  Ins.  ^°  Croglian  v.  New  York  Under- 
Co.  2  Dill.  (U.  S.  C.  C.)  282,  Fed.  writers'  Agency,  53  Ga.  109.  See 
Cas.  No.  13,793;  Warren  v.  Franklin  O'Reillv  v.  Corp.  London  Assur.  101 
Fire  Ins.  Co.  161  Iowa,  440,  143  N.  N.  Y.  575,  5  N.  E.  568;  Tavlor  v. 
W.  554;  Firemen's  Fund  Ins.  Co.  v.  Phoenix  Ins.  Co.  47  Wis.  365,  2  N. 
Searcy,  157  Ky.  759,  163  S.  W.  1103;  W.  559,  3  N.  W.  584. 
Squier  v.  Hanover  Fire  Ins.  Co.  162  ^^  Seeds  v.  Mechanics'  Ins.  Co.  8 
N.  Y.  552,  76  Am.  St.  Rep.  349,  59  N.  Y.  (4  Seld.)  351. 
N.  E.  93.     See  §§  41-41c  herein.  ^^  Burson  v.  Fire  Ass'n,  136  Pa.  St. 

On   validity  of  oral  agreement  to    267,  20   Am.   St.   Rep.  919,   20   Atl. 
renew  or  extend  policy,  see  note  in    401. 

22  L.R.A.  772.  On  validity  of  agree-  "  ]yjetropolitan  Life  Ins.  Co.  v. 
ment  of  agent  to  renew  in  future,  McGrath,  52  N.  J.  L.  358,  19  Atl. 
see  note  in  L.R.A.191HC,  783.  386. 

9McCabe  v.  ^tna  Ins.  Co.  9  N. 
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the  policy."  Nor  has  a  Hfe  insurance  agent  any  authority  to  re- 
vive a  policy  forfeited  for  non-payment  of  premium  by  giving  an 
antedated  receipt  therefor ;  ^*  nor  can  an  agent  revive  a  canceled 
policy  rejected  by  the  company  unless  authorized  so  to  do  in  the 
specific  case.^®  And  where  a  policy  is  delivered  for  cancelation  to 
an  agent  authorized  to  cancel,  it  is  not  revived  in  case  a  redelivery 
is  made  by  the  agent,  a  loss  having  intervened  of  which  the  agent 
has  knowledge.^'  But  under  a  Texas  decision  the  insurer  is  bound 
by  redelivery  of  a  canceled  policy  by  an  agent  authorized  to  issue 
and  deliver  policies. ^^ 

But  in  so  far  as  an  agent  of  the  company  has  power  to  waive  a 
forfeiture  of  the  policy,  he  has  authority  to  revive  the  same,  inas- 
much as  a  waiver  of  forfeiture  operates  as  a  revival.  This  may 
arise  from  the  agent's  giving  a  renewal  receipt  with  a  knowledge 
of  the  facts  from  which  a  forfeiture  may  arise,^^  or  by  a  receipt 
of  the  premium,^"  or  by  some  other  unequivocal  act  of  waiver  of 
the  forfeiture.^ 

In  case,  however,  the  policy  is  absolutely  forfeited,  it  is  intimated 
that,  in  order  to  revive  the  policy,  there  must  be  a  new  contract, 
founded  on  a  valid  consideration,  or  such  conduct  by  the  company 
or  its  agent  as  misleads  the  insured  to  his  prejudice  and  operates 
as  an  estoppel.^ 

^*  Lautz  V.  Vermont  Life  Ins.  Co.  Cotton  v.  Fidelity  &  Casualty  Co.  41 

139  Pa.  St.  546,  23  Am.  St.  Rep.  202,  Fed.  506. 
10  L.R.A.  577,  21  Atl.  80.  «  ^ew    York    Central    Ins.    Co.    v. 

15  Diboll  V.  ^tna  Life  Ins.  Co.  32  Watson,  23  Mich.  486 ;  Brink  v.  Han- 
La.  Ann.  179.  over  Ins.  Co.  70  N.  Y.  593,  per  the 

1^  Hartford  Fire  Ins.  Co.  v.  Rey-  Court ;    Smith    v.    Saratoga    Mutual 

nolds,  36  Mich.  502.  Fire  Ins.   Co.   3  Hill   (N.  Y.)    508; 

^"^  Crown  Point  Iron  Co.  v.  ^tna  Neely  v.  Onondaga  Mutual  Ins.  Co. 

Ins.  Co.  53  Hun  (N.  Y.)  220.  7  Hill  (N.  Y.)  49.   The  last  two  cases 

1*  Austin  Fire  Ins.   Co.  v.  Sayles,  have  been  cited  ( 1  Parsons  on  Marine 

—   Tex.    Civ.    App.   — ,    157    S.    W.  Insurance,  ed.  1868,  42)   as  sustain- 

272,  Rev.  Civ.  Stat.  1911,  art.  4961,  ing    the   proposition    that    "where   a 

defining  agents,  etc.  policy  is  made  absolutely  void  by  a 

1^  Miner    v.    Phoenix    Ins.    Co.    27  breach  of  any  of  its  conditions,  it  is 

Wis.  693,  9  Am.  Rep.  479;   Whited  not  revived  by  a  mere  waiver."     But 

v.  Germania  Fire  Ins.  Co.  76  N.  Y.  in  Sherman  v.  Niagara  Fire  Ins.  Co. 

415,  32  Am.  Rep.  330.  46  N.  Y.  526,  7  Am.  Rep.  380,  the 

2°  Walsh  V.  ^tna  Life  Ins.  Co.  30  court,  per   Church,   C.   J.,   says:    "I 

Iowa,  133,  6  Am.  Rep.  664.  am  aware  that  there  is  an  intimation 

1  See  Weed  v.  London  &  Lanca-  by  Bronson,  J.,  in  Smith  v.  Sara- 
shire  Fire  Ins.  Co.  116  N.  Y.  106,  22  toga  County  Mutual  Fire  Ins.  Co.  3 
N.  E.  229;  Ludwig  y.  Jersey  City  Hill  (N.  Y.)  508,  that  a  mere  waiver 
Ins.  Co.  48  N.  Y.  379,  8  Am.  Rep.  would  not  revive  such  a  policy.  He 
556;  Rice  v.  New  England  Mutual  says  'it  is  difficult  to  see  how  any- 
Aid  Soc.  146  Mass.  248,  15  N.  E.  624 ;  thing  short  of  a  new  creation  could 
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The  general  rule,  however,  to  be  deduced  from  the  cases  may 
be  stated  as  follows:  Jf  an  agent's  authority  is  such  that  he  may 
issue  policies  and  make  contracts  of  insurance,  such  power  necessa- 
rily implies,  as  incident  thereto,  the  right  to  revive  lapsed  or  voided 
policies  or  to  renew  contracts,  provided  the  original  contract  at  its 
inception  was  neither  illegal  nor  against  public  policy;  and  the 
same  rule  would  apply  in  any  case  where  the  agent  had  apparent 
authority  to  act  in  the  premises,  and  the  assured  had  no  knowledge, 
actual  or  constructive,  of  any  limitations  thereon  to  the  contrary.^ 

But  no  new  agreement  entered  into  between  the  agent  and  the 
assured  can  validly,  by  renewal  or  otherwise,  carry  into  effect  the 
provisions  of  another  agreement  which  is  contrary  to  public  policy 
and  void  at  common  law.* 

§  540.  Power  of  agent  to  orally  waive. — If  it  be  conceded,  as  it 
must  be,  that  an  agent  has  power  to  waive  conditions,  then,  in 
the  absence  of  known  restrictions  upon  his  authority,  such  waiver 
may  be  made  by  parol.  The  oral  waiver  need  not  necessarily  be 
an  actual  agreement,  but  may  arise  from  statements  made  by  the 
agent  from  which  a  waiver  may  be  inferred.^  So  it  is  held  in 
Kansas  that  a  general  agent  may  modify  the  written  contract,  or 
waive  conditions  therein,  by  parol,  notwithstanding  restrictions 
upon  the  agent's  powers  in  the  policy.^    So  there  may  be  a  waiver 

impart   vitality   to   this   dead   body.'  underwriters  may  fairly  be  inferred." 

He  did  not,  however,  intend  to  decide  Compare  §  533b  herein, 

the  question  of  waiver,  and   added:  ^ -vyasjiington  Fire  Ins.  Co.  v.  Da- 

'But  it  is  unnecessary  to  put  this  case  vidson,  30  Md.  91,  108;  Shearman  v. 

upon  the  ground  that  the  forfeiture  Niagara  Fire  Ins.  Co.  46  N.  Y.  526, 

could  not  be  waived;  and  then  pro-  7    Am.    Rep.    380,    opinion    of    tlve 

ceeds  to  show  that  there  had  been  no  Court ;  Howell  v.  Knickerbocker  Fire 

waiver.     In  7  Hill   (N.  Y.)   49,  in  a  Ins.  Co.  44  N.  Y.  276,  4  Am.  Rep. 

similar    case,    Beardslev,    J.,    said:  675.     See  Wolfe  v.  Security  Fire  Ins. 

'Wliether  a  policy,  after  having  be-  Co.  39  N.  Y.  49,  51;  Franklin  Fire 

come  void   by  the  alienation  of  the  Ins.  Co.  v.  Murray,  73  Pa.  St.  13,  28; 

propertv  insured,  can  be  restored  to  Keeler  v.   Niagara  Fire  Ins.   Co.  16 

vitality  bv  a  mere  act  of  waiver  on  Wis.  523,  84  Am.  Dec.  714.     And  see 

the  part  of  the  underwriters  need  not  also   §§   424  et  seq.   herein, 

now  be  decided.'     Precisely  what  is  *  Gray    v.    Hook,    4    N.    Y.    449; 

intended  as  a  mere  act  of  'waiver'  is  Woodworth  v.  Bennett,  43  N.  Y.  273, 

not  verv  clear,  but  it  is  probable  that  3  Am.  Rep.  706. 

both  tlie  learned  judges  intended  to  *  See  Kruger  v.   Western    Fire   & 

make  a  distinction  between  such  an  Marine  Ins.  Co.  72  Cal.  91,  1  Am.  St. 

act  and  an  act  which  would  amount  Rep.  42,  13  Pac.  156;  Germania  Life 

to  an  agreement  to  revive  and  eon-  Ins.  Co.  v.  Koehler,  168  111.  293,  61 

tinue  the  contract.     I  have  t)een  un-  Am.  St.  Rep.  108,  48  N.  E.  297.     See 

able  to  find  any  adjudged  case  hold-  §§  441,  442  herein. 

ing  that  such  a  forfeiture  may  not  ^  German  Ins.  Co.  v.  Gray,  43  Kaii. 

be  waived  and  such  policy  revived  by  497,  19  Am.  St.  Rep.  150.  8  T>.H.A. 

an  act  from  which  the  consent  of  the  70n,  23  Pac.  637,  distinguishing  be- 
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by  parol  by  an  agent  as  to  notice  and  proofs  of  loss  notwithstanding 
a  policy  requirement  that  waivers  must  be  in  writing.'  But  in 
ease  the  assured  places  an  encumbrance  upon  his  property,  and 
requests  the  agent  to  do  certain  acts  to  secure  him,  which  the 
agent  says  he  cannot  do,  but  that  "it  would  be  all  right  anyway," 
there  is  no  waiver.^  And  it  is  held  that  one  dealing  with  a  local 
insurance  agent  is  required  to  take  notice  that  by  the  terms  of 
his  employment  his  authority  does  not  include  power  orally  to 
change  the  clause  of  a  policy  relating  to  vacancy  of  insured  build- 
ings.^ In  another  case  the  assured,  who  was  going  away,  requested 
the  agent  to  renew  his  policy  before  he  left,  which  he  agreed  to 
do,  saying  it  would  be  ''all  right."  The  assured  werit  away,  and 
after  his  return  the  property  was  destroyed  by  fire.  No  new  pre- 
mium was  paid,  as  was  required  under  a  condition  in  the  old  policy. 
It  was  held  that  there  was  no  waiver  of  the  condition  as  to  pay- 
ment of  the  premium.^"  There  is  also  a  class  of  cases  which  hold 
that  where  the  policy  makes  provision  as  to  the  manner  in  which 
conditions  can  be  waived,  that  it  must  be  done  in  that  way.  We 
have,  however,  considered  this  question  elsewhere. 

§  541.  Where  agent  fails  to  take  advantage  of  forfeiture. — If  an 
agent  has  knowledge  that  a  ground  for  forfeiture  exists,  and  there- 
after by  some  act  recognizes  the  contract  as  valid,  there  is  a 
waiver ;  "  and  this  applies  where  there  is  knowledge  and  a  failure 
to  act,  as  where  the  local  agent  is  informed  of  the  removal  of  goods 
before  a  loss,  and  the  company  neglects  to  cancel  the  policy,  it  is 
liable. ^^  So  in  case  of  such  knowledge  on  the  part  of  an  agent, 
and  his  neglect  to  take  advantage  of  the  forfeiture,  there  is  a 
waiver,  as  where  he  knows  of  other  insurance  and  fails  to  cancel 
the  policy,  there  is  no  forfeiture,  even  under  a  condition  requiring 
the  indorsement  on  the  policy  of  such  other  insurance. ■^^  And 
when  a  party  insured  against  fire  obtains  additional  insurance 
without  the  written  consent  of  the  insurer,   as  provided  by  the 

tween  authority  of  general  agent  and  ^^  Van    Selioick    v.    Niagara    Fire 

of  soliciting  agent.  Ins.  Co.  68  N.  Y.  434;  Georgia  Home 

■^Carson  v.   Jersey  Citv  Fire  Ins.  Ins.   Co.  v.   Allen,   128  Ala.  451,  30 

Co.  43  N.  J.  L.   (14  Vroom)   300,  39  So.  537,  31  Ins.  L.  J.  60,  66. 

Am.   Rep.   584.  ^^  Williamsburg  Citv  Fire  Ins.  Co. 

8  Bosworth  V.  Cleans  80  Wis.  393,  v.  Cary,  83  111.  453. 

49  N.  W.  750.     See  §§  563,  564  here-  As   to   rescission    and   cancelation, 

in.  when    right    may    be    exercised    and 

^  Harris   v.    North    American    Ins.  manner  or  mode  of  exercise,  see  §§ 

Co.    190   Mass.   361,  4  L.R.A.fN.S.)  1634  et  seq.  herein. 

1137,  77  N.  E.  493.     See  §§  565,  566,  ^3  Hamilton  v.   Home  Ins.   Co.   94 

2231  herein.  Mo.  353,  7  S.  W.  261,  13  West.  Rep. 

^°  Taylor   v.    Phcnnix   Ins.    Co.    47  602.     See   §    1661   herein.     Compare 

Wis.  365,  2  N.  W.  559,  3  N.  W.  584.  Moller  v.   Niagara  Fire  Ins.   Co.  54 
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policy,  and  then  notifies  the  special  agents  of  the  latter  of  the 
fact,  and  they,  after  notifying  tlie  insurer,  are  directed  by  him  to 
cancel  the  policy,  which  they  fail  to  do  until  after  the  loss,  the 
insurer  is  estopped  from  claiming  the  enforcement  of  the  strict 
letter  of  the  policy,  and  from  setting  up  a  forfeiture  thereof." 
And  where  a  local  agent  consents  to  a  conveyance  contrary  to  the 
stipulations  of  the  policy,  and  no  forfeiture  is  declared,  the  com- 
pany will  be  presumed  to  have  assented  to  the  conveyance ;  ^*  and 
the  same  rule  obtains  in  case  the  agent  writing  the  insurance  knows 
of  the  use  of  gasolene  on  the  premises,  and  the  general  agent,  with 
like  knowledge,  fails  to  cancel  the  policy,  the  company  is  bound, 
notwithstanding  a  condition  prohibiting  such  use.^®  In  another 
case  an  application  was  made  to  A  and  B,  local  agents,  who  were 
mere  surveying  agents.  The  application  was  forwarded  to  the 
company,  which  sent  the  policy  directly  to  the  assured.  A  and 
B  dissolved  partnership.  A  became  the  company's  "recording 
agent,"  wdth  power  to  issue  policies,  etc.  B  continued  as  surveying 
agent.  A  being  thereafter  applied  to  by  the  assured  for  further 
insurance,  referred  him  to  B,  who  sent  him  to  agents  of  other 
companies.  Other  insurance  was  obtained,  and  B  was  informed 
thereof,  but  made  no  objection,  nor  was  the  assured  informed  that 
his  policy  was  rendered  void  by  additional  insurance.  The  con- 
■  sent  of  the  secretary  of  the  company  to  such  other  insurance  was 
not  indorsed  on  the  policy  as  required  by  the  terms  of  the  policy. 
It  was  held  that  the  agent's  acts  amounted  to  a  waiver  or  estoppel.^' 
Again,  it  is  decided  in  Ohio  that  where  a  policy  stipulates  that 
the  violation  of  certain  of  its  provisions  shall  release  the  company 
issuing  it  from  all  liability  thereon,  and  the  agent  issuing  the  pol- 
icy is  advised  of  acts  of  the  insured  claimed  to  be  in  violation  of 
such  provisions,  and  such  policy  is  returned  to  the  agent,  and  the 
company  is  notified  by  the  agent  of  the  act  complained  of,  it  is 
the  duty  of  the  company  to  act  within  reasonable  time  and  to 
return  either  the  unearned  premium  or  the  policy,  and  if  it  fails 
to  instruct  its  agent  within  reasonable  time  with  reference  thereto, 
and  the  agent  returns  the  policy  to  the  insured,  retaining  for  his 
principal  the  unearned  premium,  the  company  cannot  avoid  lia- 
bility for  loss  thereafter  occurring  for  and  on  account  of  the  acts 

Wash.  439.  24  L.R.A.(N.S.)  807,  103  ^^  Illinois  Fire  Ins.  Co.  v.  Stanton, 

Par.  449,  38  Ins.  L.  J.  1073   (noted  57  111.  354. 

at  end  of  this  section).  ^^  Farmers'  &  Merchants'  Ins.  Co. 

As  to  other  insurance:  waiver,  see  v.  Nixon,  2  Col.  App.  265,  30  Par.  42. 

§§  5.'ifi  et  seq.,  2487  herein.  "  American    Ins.    Co.    v.    Gallatin, 

1*  Ajrrioultnral    Ins.    Co.   v.    Potts,  48  Wis.  30,  3  N.  W.  772,  Ryan,  C. 

55  N.  J.  L.  158.  39  Am.  St.  Rep.  637,  J.,  dissenting. 
26  Atl.  27,  537.     See  §  1001  herein. 
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in  violation  of  such  contract,  of  which  it  had  knowledge  before 
the  return  of  the  policy.^^  But  in  a  Minnesota  case  there  was  no 
evidence  that  any  agent  or  officer  of  the  insurer  had  any  informa- 
tion or  knowledge  as  to  the  condition  of  the  title  to  the  real  estate 
before  the  policy  was  issued,  and  no  written  application  wafe  made 
or  oral  representations  of  any  kind  or  character  were  made  by  the 
applicant.  The  policy  provided  for  sole  and  unconditional  owner- 
ship and  also  that  the  policy  should  be  void  "if  the  subject  of 
insurance  be  a  building  on  ground  not  owned  by  the  insured  in 
fee  simple."  The  building  stood  on  leased  ground  and  the  fact 
was  not  known  by  either  the  insurer  or  its  agents  until  after  the 
loss.  It  was  held  that  the  company  by  issuing  the  policy  without 
inquiry,  did  not  waive  the  conditions  as  to  title  and  ownership. 
It  was  also  decided  that  an  insurance  company  cannot  take  advan- 
tage of  a  condition  in  its  policy  to  avoid  payment  of  a  loss,  when 
the  facts  which  by  its  terms  invalidate  the  policy  were  known  to 
it  or  its  agent  when  it  issued  the  policy,  but  that  this  rule  has  no 
application  when  the  facts  were  not  known,  as  what  is  not  known 
cannot  be  waived.  And  also  that  when  a  policy  of  insurance  never 
attaches,  and  no  risk  is  assumed,  the  insured  may  recover  back 
the  premiums,  unless  he  has  been  guilty  of  fraud,  or  the  contract 
is  illegal  and  he  is  in  pari  delicto;  but  the  insurer  is  not  obliged 
to  return,  or  offer  to  return,  the  premiums  which  have  been  paid 
voluntarily  before  notice  of  the  fact  that  the  policy  is  not  in  force, 
as  a  condition  precedent  to  availing  itself  of  its  defense  to  an  action 
on  the  policy.  The  contract  in  such  a  case  is  entire,  and  the 
increase  of  moral  hazard,  caused  by  the  conditions  of  the  title 
to  the  land  upon  which  the  building  stood,  affected  the  entire 
property  which  was  destroyed.  It  was  further  determined  that 
the  provision  in  reference  to  ownership  and  title  applied  to  existing 
conditions,  and  not  to  future  changes  in  title ;  that  it  was  incum- 
bent upon  the  applicant  to  disclose  the  nature  of  his  title;  and 
that  the  insured,  by  accepting  the  policy  in  question  was  charged 
with  notice  of  its  contents,  and  was  bound  by  its  conditions. ■^^    It 

"  Farmers'  National  Bank  v.  Dela-  Fire  Ins.  Co.  54  Wash.  439,  24  L.R.A. 

ware  Ins.  Co.  83  Ohio  St.  309,  94  N.  (N.S.)  807,  103  Pac.  449,  38  Ins.  L. 

E.  834,  40  Ins.  L.  J.  1248,  s.  c.  56  J.    1073. 

Ohio  L.  Bull.  99.  In  the  note  to  the  Parsons  Case  in 

19  Parsons,    Rich    &    Co.    v.    Lane  4  L.R.A. (N.S.)  the  editor  says:  'The 

(Lane  v.  Parsons,  Rich  &  Co.:  Mil-  choice  to  be  made  between  the  eon- 

lers'   &  Manufacturers'  Ins.   Co.,  In  flicting  views  of  the  courts  that,  on 

re)  97  Minn.  98,  4  L.R.A. (N.S.)  231,  the    one    hand,    the    insurer    will    be 

106    N.    W.    485.      Examine    Clymer  presumed  to  have  written  the  policy 

Opera  Co.  v.  Flood  City  Mutual  Fire  on  its  own  knowledge  and  hence  to 

Ins.   Co.  237  Pa.  143,  85  Atl.   1111,  have    waived    the    conditions    which 

42  Ins.  L.  J.  736;  Moller  v.  Niagara  would  invalidate  the  policy,  and  that, 

1336 


AGENTS  OF  INSURER— THE  POLICY  §  542 

is  held  in  Iowa  ^°  that  if  an  ag^nt  has  knowledge  of  acts  of  the 
assured  which  would  avoid  the  policy,  and  fails  to  object,  the 
company  is  not  bound.  It  is  also  decided  in  Texas  ^  tliat  the  failure 
of  the  agent  to  have  the  policy  declared  forfeited,  where  he  knows 
that  the  building  insured  is  to  be  used  for  a  different  purpose, 
does  not  constitute  a  waiver  where  the  agent  only  has  authority 
to  take  applications  and  deliver  them.  So,  under  a  ^Visconsin 
decision,  after  execution  of  the  policy,  neither  an  agent's  knowl- 
edge of  the  forfeiture,  his  silence,  or  failure  to  return  the  unearned 
premiums  constitutes  a  waiver  in  the  absence  of  an  agreement  in- 
dorsed on  the  policy  when  provided  for  therein.^ 

§  542.  Waiver  by  receiving  premium:  agent. — A  waiver  of  a 
condition  of  a  forfeiture  may  arise  from  the  receipt  of  the  pre- 
mium by  the  company's  agent  with  knowledge  of  the  breach  of 
the  condition  or  of  the  forfeiture.  So  there  may  be  a  waiver  of 
defenses  which  might  have  been  pleaded  in  avoidance  of  the  policy 
where  the  agent,  with  knowledge  of  the  facts,  receives  the  unpaid 
premium  from  the  beneficiary  after  the  death  of  the  assured ; ' 
and  a  forfeiture  for  violation  of  a  condition  for  residing  in  a  re- 
stricted district  may  be  waived  by  the  agent's  receiving  the  pre- 
mium with  knowledge  of  the  fact.*  There  is  also  a  waiver  by  the 
ao-ent's  receiving  the  renewal  premium  after  knowledge  of  a  change 
in  the  location  "of  the  goods  insured.^  or  after  knowledge  of  other 
insurance.^  or  that  the  insured  had  sold  the  property  and  taken 
back  a  mortgage :  '  or  after  knowledge  of  a  breach  of  warranty 
as  to  previous  health.'  and  if  the  case  is  one  where  the  rule  would 
apply  that  knowledge  of  the  agent  is  knowledge  of  the  company, 
the  receipt  of  premiums  by  the  company  after  knowledge  by  the 

on  the  other  hand,  in  issuing'  the  pol-  sessments :    waiver   and   estoppel,   §§ 

icy  without  inquiry  it  is  to  be  deemed  1353  et  seq.  herein, 

to  relv  on  such  conditions  to  protect  *  Walsh  v.  .^tna  Life  Ins.  Co.  30 

its  interests,  depends  on  the  extent  to  Iowa.  133.  6  Am.  Rep.  664;  Germania 

which  each  commends  itself  to  the  in-  Life  Ins    Co   v.  Koehler.  168  111   203, 

dividual  Idea  of  justice."  61  Am^  St.  Rep   108.  48  N.  E.  29. 

20AA-res   v.  ^artford  Ins.   Co.   17  ,'^^udwi^  v.   Jersey   City  Ins.   Co. 

Iowa,  176.  85  Am.  Dec.  553.  f.^^  ^J.'^^^'  ^  ^^-  ^^P"  ^'^-     ^'^ 

1  Sun   Mutual   Ins.    Co.   v.    Texar-  ^  "i  ^aZTv.   Charter  Oak  Ins.   Co. 

kana    Fcmndry    &    Machine    Works  ^   ^^^^    j^^^     ^^,    Y.)    316.     See   §§ 

Co.  4  ^^  ill.-on  Civ.  Cas.  Ct.  App.  3^  ~-q  ^^  ^^^^  2487  herein. 

(Tex.)  1.)  S.  W.  34.  MVhited    v.    Germania    Fire    Ins. 

2Woodard     v.     German-American  Co.  13  Hun    (X.  Y.)   191:  Miner  v. 

Ins.  Co.  128  Wis.  1.  106  N.  W.  681,  pim-nix  Ins.  Co.  27  Wis.  693,  9  Am. 

35  Ins.  L.  J.  393.  Rep.  479. 

3  Cotton  v.  Fidelitv  &  Casualty  Ins.  8  Burdick  v.    Security  Life  Assoc. 

Co.  41  Fed.  506.  91  Mo.  App.  529,  1  M'o.  App.  Repr. 

See  further  as  to  premiums  and  as-  529. 
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agent  of  a  breach  of  a  condition*  or  of  a  forfeiture  operates  as  a 
waiver  or  an  estoppel ;  ^  as  where  the  company  was  held  estopped 
by  laying  an  assessment  to  defend  a  suit  on  the  policy  on  the  ground 
that  benzine  was  kept  upon  the  premises  contrary  to  a  condition 
of  the  policy.^"  But  if  an  assessment  is  made  by  mistake  by  an 
agent  of  the  company,  and  never  collected,  there  is  no  waiver  of 
a  forfeiture  for  over-insurance."  The  mere  act,  however,  of  receiv- 
ing a  premium  or  an  assessment  does  not  operate  as  an  estoppel 
ag^ainst  a  life  insurance  company  availing  itself  of  a  forfeiture, 
unless  the  assured  made  the  payment  relying  upon  the  acts,  dec- 
larations, or  silence  of  the  company  or  its  agents  that  the  forfeiture 
was  or  would  be  waived. ^^  Nor  is  the  company  estopped  from 
setting  up  a  forfeiture  by  reason  of  an  assessment  made  under  a 
policy  on  property  over-insured  where  the  agent  was  instructed 
not  to  collect  the  same,  but  he  forgot  his  instructions  and  made 
demand  therefor,  and  then  remembered  and  did  not  collect  the 
same."  Again,  where  general  agents  of  the  insurer  agreed  to  keep 
the  property  of  a  building  and  loan  association  insured,  and  to  pay 
the  premiums  thereon,  such  agent's  individual  receipts  for  pre- 
miums will  not  be  admitted  in  evidence  to  show  that  said  premiums 
were  paid.^* 

§  543.  Waiver  by  delivery  of  policy :  agent. — A  waiver  may  exist 
or  an  estoppel  arise  where  the  authorized  agent  of  the  company, 
with  knowledge  of  a  breach  of  a  condition  in  the  policy,  or  of  the 
existence  of  a  state  of  facts  prohibited  by  the  terms  of  the  contract, 
delivers  the  policy  to  the  assured.  This  rule  has  been  applied 
to  cases  of  other  insurance, ^^  where  the  agent  has  full  knowledge 
of  the  state  of  the  title,^^  or  where  he  knows  that  petroleum  oil  is 
kept,^'  or  that  the  building  stands  on  leased  land."     And  if  an 

^  See  McGiirk  v.  Metropolitan  Life  i*  Foreman  v.  German  Alliance  Ins. 

Ins.  Co.  56  Conn.  528,  1  L.R.A.  563,  Assoc.  104  Va.  694,  3  L.R.A.(N.S.) 

1  Atl.  263.  444,  113  A.  S.  R.  1071,  52  S.  E.  337. 

^°  Carrij^an  v.  Lycoming  Fire  Ins.  ^^  Putnam    v.    Commonwealth    Ins. 

Co.  53  Vt.  418,  38  Am.  Rep.  687.  Co.  4  Fed.  753,  citing  Whited  v.  Ger- 

"  Elliott  V.  Lycoming  County  Mu-  mania  Fire  Ins.  Co.  76  N.  Y.  415,  32 

fual  Ins.   Co.  66  Pa.   St.   22,  5  Am.  Am.  Rep.  330. 

Rep.  323.  As  to  notice  to  and  knowledge  of 

12  Northwestern    Mutual   Life   Ins.  agent,  see  §§  515  et  seq.  herein. 

Co.  V.   Ammerman,  119  111.   329,  59  "Liverpool    &    London    &    Globe 

Am.  Rep.  799,  10  N.  E.  225.  Ins.  Co.  v.  Ende,  65  Te-.  118;  West- 

13  Elliott  V.  Lycoming  County  Mu-  ern  Assurance  Co.  v.  Hillyer-Deutsch- 
iual  Ids.  Co.  66  Pa.  St.  22,  5  Am.  Jarratt  Co.  —  Tex.  Civ.  App.  — , 
Rep.  323.  167  S.  W.  816. 

On  unsuccessful  attempt  to  collect        ^''  Kruger  v.  Western  Fire  &  Ma- 
preraium  as  waiver  of  forfeiture,  see    rine  Ins.  Co.  72  Cal.  91,  1  Am.   St. 
notes  in  18  L.R.A. (N.S.)  902,  and  44   Rep.  42,  13  Pac.  156. 
L.R.A.(N.S.)  371.  18  Home  Ins.   Co.   v.    Stone  River 
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agent  delivers  a  policy  and  receives  the  premium  with  knowledge 
of  a  breach  in  the  condition  in  the  policy  respecting  the  sole  and 
unconditional  ownership  of  the  title  to  the  property,  such  con- 
dition is  thereby  waived.  This  is  true  notwithstanding  the 
policy  contains  a  provision  prohibiting  an  agent  from  waiving 
any  of  its  conditions  except  by  writing  thereon  or  attached  there- 
to.^' So  the  general  agents  of  insurance  corporations  may  waive 
stipulations  and  conditions  contained  in  a  policy  of  insurance  with 
respect  to  the  conditions  upon  which  it  shall  go  into  operation,  by 
delivering  it  with  knowledge  of  the  facts,  and  receiving  the  pre- 
mium.^" But  authority  to  waive  or  modify  the  contract  is  not 
deduced  from  the  act  alone  of  the  agent  in  delivering  a  policy 
where  it  does  not  appear  that  he  had  any  authority  to  prepare  or 
execute  the  policy  and  in  fact  did  not  act  in  that  matter.^ 

§  543a.  Same  subject:  agent  of  local  lodge  of  fraternal  order. — 
An  agent  Avho  has  entire  charge  of  a  local  lodge,  transacts  all  of 
its  business  for  the  parent  lodge,  receives  dues,  forwards  the  same, 
keeps  the  books  and  delivers  policies  and  in  fact  has  sole  charge 
of  all  the  business  transacted  with  the  members  of  said  lodge  has 
power  as  such  local  agent  to  waive  by  delivery  of  the  policy  a 
condition  in  the  application  that  said  policy  should  not  become 
operative  and  binding  until  delivered  to  the  applicant  while'  in 
good  health,  and  such  condition  is  waived  where  said  local  agent 
with  knowledge  that  the  applicant  is  sick  with  typhoid  fever  deliv- 
ers the  policy  and  accepts  the  premium.^ 

§  544.  Knowledge  not  obtained  in  course  of  agent's  employment. 
— It  Ls  necessary  that  the  knowledge  of  an  agent,  in  order  to  bind 
the  company,  should  have  been  obtained  by  him  in  the  course  of 
his  employment.  If  obtained  while  doing  an  act  in  no  way  con- 
nected with  his  agency,  the  company  is  not  bound.  Thus,  if  an 
agent  be  employed  as  an  attorney,  and  in  that  capacity  draws  up 
certain  papers  transferring  the  property  covered  by  the  policy, 
his  declarations  to  the  transferee  as  to  the  need  of  the  transfer 

National  Bank,  88  Tenn.  369,  12  S.  insurance  policy,  see  note  in  13 
W.  915.  L.R.A.(N.S.)  826. 

19  Santa  Clara  Female  Academy  v.      /°5\'l'^  Tn.^'i'.'^T''"  T'^'^J'"''- S.?,' 

Northwestern    National    Ins.    Co.'  98    IfJ^'J-^f^'  ^^  '^™-  ^^-  ^^^'-  '^^' 

Wis.  257,  67  Am.   St.   Rep.  805,  73  ^A\  ^\  °7    ,     .     t^-  i  t 

-VT     -ixr     TP-T      /-f  -n-     J     J  Sliackelrora     &     Dickev     v.     In- 

N.    VV.    /o7.     Compare    Woodard    v.  i         -.^      -ri-       t        n      —   x-  i     rcn 

^  n         ■         T        n      ir.o  ^T--  denmitv   r  ire  ins.   Co.    lO   ^eh.   bbO, 

German  American  Ins.  Co.  128   \\  is.  -.  q^.  t^t  "  -m-    ^j-, 

I'  -^f^  ?;o^^-  ^^^'  ?^  ^°^-  ^-  '^-  ^^^-  '  ^^'^'^t^™  Brotherhood  of  America 
See  «5^  563  et  seq.  herein.  ^    Pheljis,  142  Ky.   544.  134   S.   W. 

On  effect  of  nonwaiver  agreement  892,  40  Ins.  L.  J.  710,  cititig  and  re- 
on  conditions  existing  at  inception  of    Iving    upon    Connecticut    Indemnity 
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and  the  validity  of  the  policy  do  not  bind  the  company.^  And  if 
a  soliciting  insurance  agent  who  is  under  no  obligation  to  discover 
the  facts,  and  who  has  no  authority  to  receive  applications  for 
insurance,  has  knowledge  of  a  false  statement  in  an  application 
for  life  insurance  as  to  the  state  of  the  applicant's  health,  his  mere 
silence  in  regard  thereto  does  not  estop  the  insurer  from  taking 
advantage  of  such  false  statement,  afterward  made  by  the  insured 
to  another  agent  of  the  insurer  charged  with  the  duty  of  receiving 
the  application  upon  which  the  insurer  acted  in  issuing  the  policy.^ 
But  it  is  declared  in  Wisconsin  ^  that  although  the  information 
in  question  was  not  acquired  by  the  agent  in  his  capacity  as  such, 
nor  while  engaged  in  the  transaction  of  his  principal's  business, 
the  insurer  will  nevertheless  be  bound  if  the  agent  possessed  such 
knowledge  when  he  received  the  policy.^  But  knowledge  acquired 
by  rumor  by  a  director  or  other  agent  does  not  bind  the  company, 
for  an  agent  is  not  obliged  to  charge  his  mind  with  rumors  or  loose 
information  coming  to  his  knowledge.'  But  it  is  decided  that  if 
the  matter  of  additional  insurance  be  spoken  of  only  incidentally 
in  the  course  of  conversation,  or  if  the  secretary  or  clerk  of  the 
company  accidentally  learns  thereof,  there  is  such  notice  as  binds 
the  company.* 

§  544a.  Same  subject:  what  evidence  necessary  to  bind  insurer. — 
To  bind  an  insurance  company  to  a  waiver  because  of  knowledge 
of  a  particular  state  of  facts  received  by  its  agent  while  acting  as 
agent  of  insured,  and  not  while  attending  to  the  insurance  compa- 
nies affairs,  it  must  be  shown  by  circumstances  or  direct  evidence 
to  have  been  present  in  his  mind  when  performing  the  act  which 
it  is  shown  constituted  the  waiver  and  the  burden  of  proof  is  upon 
the  party  relying  upon"  the  waiver.^    It  must  also  appear,  in  order 

Assoc.  V.  Grogan,  21  Ky.  L.  Rep.  717,  Ins.   Co.   10  Md.  517,  69   Am.  Dec. 

52  S.  W.  959.  174;   Shafer  v.   Phoenix   Ins.   Co.  53 

3  St.  Paul  Fire  &  Marine  Ins.  Co.  Wis.   361,  10  N.   W.  381.     See  also 

V.  Parsons,  47  Minn.  352,  355,  50  N.  Keenan  v.  Dubuque  Ins.  Co.  13  Iowa, 

W.  240.     See  Satterfield  v.  Malone,  375.     Examine    Farrell    Foundry    v. 

35  Fed.  445,  as  to  general  rule  re-  Dart,  26  Conn.  376,  and  text  at  end- 

lating  to  agency.     Compare  §   537a  ing-  of  §  404  herein, 

herein.  *  Eureka  Ins.  Co.  v.  Robinson,  56 

As  to  notice  to  and  knowledge  of  Pa.  St.  256,  265,  94  Am.  Dec.  65,  69 

agents,  see  also  §§  515  et  seq.  herein.  (It  was  "quite  plain,"  however,  "that 

*  Haapa  v.  Metropolitan  Life  Ins.  compliance  with  the  condition  to  give 

Co.  150  Mich.  467,  16  L.R.A.(N.S.)  notice  was  waived,  if  the  evidence  is 

1165,  114  N.  W.  380.  to  be  believed."    Per  Strong,  J.). 

^  Shafer   v.    Phoenix    Ins.    Co.    53  ^  Foreman  v.  German  Alliance  Ins. 

Wis.  361,  10  N.  W.  381.  Assoc.  104  Va.  694,  3  L.R.A.(N.S.) 

6  See  Miller  v.  Oswego  &  Onondaga  444,  113  Am.  St.  Rep.  1071,  52  S.  E. 

Ins.  Co.  18  Hun  (N.  Y.)  525,  526.  337.     In  a  note  to  this  case  (3  L.R.A. 

'General  Ins.  Co.  v.  United  States  (N.S.)  444)  it  is  said:    "Although  it 
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to  bind  insurer,  that  the  agent's  knowledge  as  to  insured's  title 
was  obtained  while  acting  as  said  insurer's  agent  even  though  said 
knowledge  had  been  imi)arted  to  him  by  the  insured  in  obtaining 
insurance  on  the  same  property.^" 

§  545.  What  agent  might  have  learned  by  ordinary  diligence. — 
That  an  agent  might  have  learned  by  ordinary  diligence  of  tlie 
existence  of  certain  facts  will  not  operate  to  relieve  the  assured 
from  a  forfeiture,  as  where  he  might  have  learned  of  a  prior  insur- 
ance whea  he  issued  a  later  policy,  the  company  is  not  liable." 
So,  while  knowledge  of  insurer's  agent  might  operate  as  a  waiver, 
still  the  fact  that  the  nature  of  assured's  title  could  have  been 
ascertained  by  said  agent  does  not  relieve  the  assured  as  to  his 
warranty.^^ 

§  546.  Agent's  knowledge  obtained  in  individual  capacity. — If 
an  agent  has  merely  authority  to  take  applications  and  deliver 
them,  and  his  knowledge  of  a  breach  of  warranty  comes  to  him 
in  his  individual  capacity  after  the  contract  of  insurance  is  made, 
there  is  no  waiver  of  forfeiture.^'  So  when  knowledge  of  other 
insurance  is  not  acquired  by  an  agent  in  transacting  insurer's 
business,  but  after  his  agency  is  terminated  there  is  no  waiver  of 
a  policy  provision  forfeiting  it  in  case  of  other  insurance  without 

has  been  held  that  the  knowledge  of  ^°  Continental   Ins.     Co.     v.    Cum- 

an  agent  may  be  imputed  to  his  prin-  mings,  —  Tex.  Civ.  App.  — ,  95  S. 

cipal  only  where  such  knowledge  was  W.  48. 

acquired  in  the  course  of  his  employ-  ^^  Sanders     (Landers)    v.    Cooper, 

ment  as  agent,  the  preponderance  of  115  N.  Y.  279,  12  Am.  St.  Rep.  801, 

authority,  especially,  among  the  more  5  L.R.A.  638,  22  N.  E.  212.     Examine 

recent  cases,  is  in  favor  of  holding  Parsons,  Rich  &  Co.  v.  Lane  (Lane  v. 

the   principal   chargeable,  subject  to  Pareons,     Rich    &    Co. :     INIillers'    & 

certain    limitations    and    exceptions.  Manufacturers'   Ins.    Co.,   In  re)    97 

with  knowledge  gained  by  the  agent  Minn.   98,  4   L.R.A. (N.S.)    231,   106 

while  acting  in  some  other  capacity."  N.  W.  485;  Moller  v.  Niagara  Fire 

Citing  and  considering  United  Fire-  Ins.    Co.    54    Wash.    439,    24    L.R.A. 

men's   Ins.   Co.  v.   Thomas,  92   Fed.  (N.S.)  807,  103  Pac.  449,  38  Ins.  L. 

127,  34  C.  C.  A.  240,  47  L.R.A.  450;  J.  1073;  Woodard  v.  German  Amer- 

Union  National  Bank  v.  German  Ins.  ican  Ins.  Co.  128  Wis.  1,  106  N.  W. 

Co.  71  Fed.  473,  18  C.  C.  A.  203,  34  681.  35  Ins.  L.  J.  393. 

U.    S.    App.   397;    St.   Paul    Fire   &  ^2  (Continental    Ins.    Co.    v.    Cum- 

Marine  Ins.  Co.  v.  Parsons,  47  Minn,  mings,  —  Tex.  Civ.  App.  — ,  95  S. 

352,  50  N.  W.  240;  Wilson  v.  Mm-  W.  48,  49,  citing  Aetna  Ins.  Co.  v. 

nesota    Farmers'    Mutual    Fire    Ins.  Holcomh,  89  Tex.  404,  34  S.  W.  916. 

Assoc.  36  Minn.  112,  1  Am.  St.  Rep.  ^^  Sun   iVfutual   Ins.   Co.  v.   Texar- 

659,  30  N.  W.  401 ;  Shafer  v.  Ph(pnix  kana  Foundry  &  Machine  Works  Co. 

Ins.  Co.  53  Wis.  361,  10  N.  W.  381;  4  Willson  Civ.  Cas.  Ct.  App.   (Tex.) 

Harriman  v.  Queen  Ins.  Co.  49  Wis.  331,  15  S.  W.  34.    See  also  Ayres  v. 

71,  5  N.  W.  12;  Meehem  on  Agency,  Hartford  Ins.  Co.  17  Iowa,  176,  85 

sec.   721;   Tiffany,  Agency,  sees.  60,  Am.  Dec.  553. 

61,   1   Am.   &   Eng.   Ency.   Law,   2d  As  to  notice  to  and  knowledge  of 

ed.  p.  1150.  agent,  see  also  §§  515  et  seq.  herein. 
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the  company's  consent.^*  It  is  also  held  that  if  a  director  receives 
notice  in  his  private  capacity,  the  company  is  not  bound. ^^  So 
knowledge  of  a  soliciting  agent,  who  is  under  no  duty  to  discover 
the  facts,  and  whose  authority  does  not  extend  to  receiving  any 
communications  upon  the  subject,  that  an  application  for  insur- 
ance contains  a  false  statement  as  to  the  condition  of  the  appli- 
cant's health,  cannot  be  imputed  to  the  insurer,  nor  is  he  bound 
thereby. ^^  And  the  defendant  company  was  declared  not  bound  by 
knowledge  ascertained  by  an  agent  of  another  company,  although 
such  agent  sometimes  represented  the  defendant ;  ^^  and  where  a 
broker  "obtained  a  policy  for  another  through  the  company's  proper 
agent,  it  was  held  that  a  waiver  did  not  arise  from  such  broker's 
knowledge  of  the  use  of  forbidden  articles  on  the  premises  insured.^^ 
But  in  Deitz  v.  Providence-Washington  Insurance  Company  "  the 
distinction  made  in  an  instruction  between  knowledge  of  an  agent 
as  such  and  knowledge  in  his  individual  capacity  is  declared  to 
be  too  refined  for  the  average  juryman  to  comprehend.  And  it 
is  held  that  an  agent  issuing  an  insurance  policy,  with  full  power 
to  do  so  without  even  consulting  the  home  office,  will  be  regarded, 
so  far  as  concerns  his  knowledge  as  to  the  title  of  the  property 
insured,  as  if  he  was  in  fact  the  principal;  and  it  is  immaterial 
that  his  knowledge  may  have  been  acquired  in  business  transactions 
entirely  disconnected  with  the  matter  of  insurance.^"  But  it  is 
also  decided  that  an  agent's  knowledge  of  a  fact  voiding  the  policy 
obtained  while  attending  to  his  personal  affairs  must  have  been 
present  in  his  mind  when  the  policy  Avas  issued,  or  some  act  must 
have  been  done  in  the  course  of  his  duties  as  agent  which  would 
amount  to  a  recognition  of  the  continued  validity  of  the  policy  in 
order  to  constitute  a  waiver  of  a  prohibitory  condition.^ 

§  547.  Knowledge  of  company  at  whose  instance  another  com- 
pany issues  policy. — It  is  held  in  a  New  York  case  ^  that  if  an 

1*  Traders  Ins.  Co.  v.  Letcher,  143        ^^  Kings   County   Fire  Ins.   Co.  v. 

Ala.  400,  39  So.  271.  Swigert,  11  111.  App.  590.     See  Solms 

15  General  Ins.  Co.  v.  United  States  v.  Rutgei-s  Fire  Ins.  Co.  8  Bosw.  (N. 
Ins.   Co.  10  Md.   517,  69   Am.  Dec.  Y.)  578. 

174.  19  33  W.  Va.  526,  545,  25  Am.  St. 

16  Haapa  v.  Metropolitan  Life  Ins.    Rep.  908,  11  S.  E.  50. 

Co.  150  Mich.  467,  16  L.R.A.(N.S.)  20  Hartford  Fire  Ins.  Co.  v.  Haas, 

1165    (annotated   on   the   parol    evi-  87  Ky.  531,  2  L.R.A.  64,  9  S.  W.  720. 

dence  rule  as  to  varying  or  contra-  1  Phoenix  Ins.  Co.  v.  Flemming,  68 

dieting  written  contracts,  as  affected  Ark.  54,  39  L.R.A.  789,  67  Am.  St. 

by  the  doctrine  of  waiver  or  estoppel  Rep.  900,  44  S.  W.  464. 

as  applied  to  policies  of  insurance),  2  goems  v.  Rutgers  Fire  Ins.  Co.  8 

121  Am.  St.  Rep.  627,  114  N.  W.  380.  Bosw.   (N.  Y.)   578. 
i      1'  Lycoming   Ins.    Co.   v.   Mitchell, 
48  Pa.  St.  367. 
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apr)licalion  is  made  to  an  insurance  company  for  a  policy,  and, 
at  isucli  company's  insUuice,  another  company  issues  the  policy, 
that  the  latter  company  is  not  chargeahle  with  material  facts  known 
to  the  former  but  not  communicated  to  the  latter.  Under  a  Wash- 
ington decision  where  a  person  applies  to  an  insurance  company 
for  a  gross  amount  of  insurance,  without  giving  instructions  to 
place  any  portion  of  such  insurance  Avith  other  companies,  and 
receives  thereafter  from  such  company  policies  for  the  entire  amount 
of  the  insurance,  signed  by  several  other  companies  and  indorsed 
with  a  statement  that  the  company  applied  to  is  the  agent  of  the 
companies  issuing  the  policies,  the  company  applied  to  must,  for 
the  })urpose  of  defining  the  relative  rights  of  the  applicant  and  the 
insurers,  be  regarded  as  the  agent  of  the  latter  and  not  of  the 
former.  In  such  a  case,  if  the  company  dealing  with  the  appli- 
cant fails  to  disclose  to  one  of  the  insurers  a  fact  material  to  the 
risk,  which  has  been  truthfully  stated  in  the  original  application, 
the  knowledge  of  that  fact  will  be  imputed  to  the  insurer,  and  the 
latter  cannot  avoid  his  policy  on  the  ground  that  the  insured  has 
violated  its  conditions.^ 

§  548.  Agent's  power  to  grant  permits  affecting  risk. — An  agent 
may,  while  acting  within  the  apparent  scope  of  his  authority, 
consent  to  a  waiver  of  conditions,  or  grant  permits  which  are  in 
effect  a  waiver  of  the  same,  even  though  he  ha.'<  no  actual  author- 
ity so  to  do,  provided  the  insured  has  no  knowledge  of  his  limited 
powers.  Thus,  a  special  agent  may  grant  permits  to  reside  in 
restricted  territory,  although  he  is  only  authorized  to  receive  appli- 
cations and  money  for  such  permits,  but  may  not  grant  them ;  * 
and  an  agent  em[)owered  to  make  and  renew  policies,  and  to 
indorse  thereon  permission  to  vary  the  risk  under  the  company's 
instructions,  may  give  a  permit  to  run  an  insured  factory  day  and 
night.^  So  an  agent  with  authority  to  receive  premiums  may  grant 
permission  to  remove  insured  property,  especially  where  he  is  paid 
a  premium  for  the  extra  risk  incurred  thereby;^  and  a  policy 
will  cover  property  in  an  addition  to  a  building  in  which  the 
insured  properly  is  located  where  the  agent  indorses  on  said  policy 
permission  to  make  such  addition,  "all  policies  concurrent."  and 
he  knows  at  the  time  that  the  other  policies  referred  to  had  been 
extended  to  cover  the  entire  property.'     So  if  a  local  agent  has 

'Mesterman  v.  Home  Mut.  Ins.  Co.  ^  Nort  h    Berwick    County   v.    New 

5  Wasli.  524,  34  Am.  St.  Rep.  877,  32  EngLnnd  Fire  &  Marine  Ins.  Co.  52 

Pao.  458.  :\r(>.  330. 

4  Walsh  V.  .^tna  Life  Ins.  Co.  30  ^  Now  England  Fire  &  Marine  Co. 

Iowa,  133,  6  Am.  Reii.  664.  v.  Sc-liettler,  38  lU.  166. 

As  to   agent's   powers:   change   of  "^  Bntterworth    v.    Western    Assur. 

risk :   Avaiver,  see   §   559   herein.  Co.  132  Mass.  489. 
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been  accustomed  to  grant  permits  for  removal  of  goods,  and  has 
always  notiiied  insurer  thereof  upon  blanks  furnished  by  insurer 
for  that  purpose,  and  has  never  been  notified  to  discontinue  the 
practice,  and  such  permission  is  given,  the  company  is  bound.^ 
But  an  agent  authorized  to  solicit  and  forward  applications  has 
no  power  to  grant  oral  permission  to  store  an  explosive  on  the 
premises,  and,  in  case  he  does  so,  the  company  is  not  estopped, 
unless  it  be  shown  that  it  had  permitted  like  acts,  or  had  knowl- 
edge of  such  permission  and  did  not  object,  or  unless  the  agent 
held  himself  out  as  authorized  so  to  act.^ 

§  549.  Agent:  power  to  alter  policy. — A  general  agent  has  au- 
thority to  so  alter  the  description  of  the  property  covered  by  the 
policy  as  to  make  it  accurate,^"  and  the  company  is  bound  by  the 
act  of  its  agent  in  erasing  a  material  stipulation  in  the  policy 
before  its  delivery  where  the  applicant  had  no  knowledge  of  the 
agent's  want  of  authority  to  so  act,  and  the  agent  was  intrusted 
with  intermediary  certificates  signed  by  the  secretary,  and  author- 
ized to  deliver  the  same  to  the  applicants.^^  So  an  agent  with 
power  to  fill  out  and  issue  policies  may,  before  its  delivery  and 
acceptance,  change  the  description  by  a  memorandum  added  to 
the  policy  stating  that  the  buildings  were  being  constructed,^^  and 
a  memorandum  indorsed  on  the  policy  by  the  agent  before  its 
delivery  and  acceptance,  as  to  the  manner  of  settling  losses,  binds 
the  company,  although  the  same  be  inconsistent  with  the  printed 
terms  of  the  policy. ^^  So  the  authority  of  an  agent  to  modify 
the  contract  may  be  inferred  from  a  course  of  dealing  with  insured 
and  the  company's  recognition  of  these  acts.^*  And  a  general 
agent  may,  in  case  of  mistake,  change  the  name  of  the  party  to 
whom  the  loss  is  payable.^^  Again,  it  is  within  the  power  of  an 
agent  with  authority  to  issue  and  countersign  policies  to  strike 
out  certain  parts  of  a  condition  as  to  keeping  books  locked  in  a 
fire-proof  safe  at  night.^^  And  in  general,  where  he  has  apparent 
authority  to  act  in  the  premises  and  the  assured  has  no  knowledge 
of  restrictions  to  the  contrary,  or  where  there  is  no  limitation  in 

^  Burlington  Ins.  Co.  v.  Threlkeld,  ^^  Hugg  v.  Augusta  Ins.  &  Banking 

60  Ark.  539,  31  S.  W.  265.  Co.    Taney    (C.    C.)    159,   Fed.    Cas. 

^  Bartliolomew   v.   Merchants'    Ins.  No.  6838. 

Co.  25  Iowa,  507,  96  Am.  Dec.  65.  ^^  Day    v.    Mechanics'    &    Traders' 

10  Warner  v.  Peoria  Marine  &  Fire  Ins.  Co.  88  Mo.  325,  57  Am.  Rep.  416, 
Ins.  Co.  14  Wis.  318.  4  West.  Rep.  614. 

11  Dayton  Ins.  Co.  v.  Kelly,  24  i^  Solms  v.  Rutgers  Fire  Ins.  Co. 
Ohio  St.  345,  15  Am.  Rep.  612.  3  Keyes   (N.  Y.)   416. 

^^  Gloucester  Mfg.  Co.  v.  Fire  Ins.  i^  Parsons  v.  Knoxville  Fire  Ins. 
Co.  5  Gray  (71  Mass.)  497,  66  Am.  Co.  132  Mo.  583,  600,  31  S.  W.  117, 
Dec.  376.  34  S.  W.  476. 
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the  policy  on  liis  authority,  his  power  to  alter  or  modify  is  coexten- 
sive with  that  of  his  principal."  If  an  agent,  without  authority, 
alters  a  policy  to  conform  to  the  contract  agreed  upon,  and  it 
becomes  void  in  consequence,  the  company  is  liable  afler  a  loss 
upon  the  agreement  as  made.^^ 

But  a  local  agent  is  not  necessarily  authorized,  by  virtue  of  hi:- 
general  powers  as  such,  to  alter,  change,  or  vary  the  terms  of  the 
contract;  ^^  and  where  such  agent  has  only  authority  to  solicit 
risks,  receive  and  write  applications,  deliver  policies,  and  collect 
premiums,  he  is  not  thereby  empowered  to  waive  forfeitures  or 
alter  any  of  the  material  conditions  of  the  contract,  nor  agree  to 
other  insurance ;  ^°  nor  has  an  agent  with  similar  powers  author- 
ity to  change  the  policy  by  making  the  loss  payable  to  another 
than  the  assured.^  And  an  insurance  broker,  havino-  authority 
simply  to  receive  and  forward  applications,  deliver  policies,  and 
collect  premiums,  has  no  apparent  power  to  bind  company  by 
subsequently  altering  the  policy  by  inserting  a  clause  binding  the 
company  to  pay  the  loss  to  one  other  than  the  insured.^  Under 
a  Georgia  decision  where  a  contract  of  insurance  provides  that 
the  agent  may  change  the  conditions  expressed  in  the  policy  by 
writing  thereon,  such  agent  having  the  general  powers  of  the  com- 
pany over  such  changes,  the  company  is  bound  when  the  agent. 
having  notice,  agrees  to  the  changed  condition.  But  when  the 
power  of  the  agent  over  such  changes  is  limited,  so  that  no  change 
by  the  agent  can  be  effected  unless  done  by  a  writing  on  tlie  policy. 
the  company  is  not  bound  by  changed  conditions,  unless  the  change 
has  been  made  in  accordance  with  the  terms  prescribed  in  the 
contract.'     Again,   notwithstanding  the  original   authority   dele- 

"  United  States.-— Banhie  v.  .Etna  Rep.     869,     30     N.     W.     727.     See 

Ins.   Co.  2  Dill.    (U.   S.   C.  C.)   156,  Sehomer  v.  Hekla  Fire  Ins.   Co.  50 

Fed.  Cas.  No.  1111.  Wis.  575,  7  N.  W.  544. 

California. — Silverbei^  v.  Phoenix  ^^  Bunten    v.    Orient    ^Mutual    Ins. 

Ins.  Co.  67  Cal.  36,  7  Pac.  38.  Co.  2  Keyes  (N.  Y.)  G67. 

Illinoift. — New  Enpfland  Fire  &  Ma-  ^^  Cleven<?er   v.    JVEutnal    Life    Ins. 

rine    Ins.    Co.    v.    Schettler,    38    111.  Co.  2  Dak.  114,  3  N.  W.  313. 

166.  2°  American  Fire  Ins.  Co.  v.  Hanip- 

MaryJand.—W ash'mcrton  Fire  Ins.  ton,  54  Ark.  75.  78,  14  S.  W.  10n2. 

Co.  V.  Davidson,  30  Md.  91,  108.  ^  Duluth  National  Bank  v.   Knox- 

Minnesota. — Newman     v.     Spring-  ville   Fire   Ins.    Co.    85    Tenn.    7(),   4 

field  Fire  &  Marine  Ins.  Co.  17  Minn.  Am.  St.  Rei>.  744,  1  S.  W.  (iSO. 

123.  2  Dnlutli   National   Bank   v.   Knox- 

New    York. — Peehner    v.    Phoenix  ville   Fire   Ins.    Co.   85   Tenn.    7fi.   4 

Ins.   Co.   65  N.   Y.   194,  195;   Wood  Am.  St.  Rep.  744.  1  S.  W.  6S9. 

V.   Pouglikeepsie   Ins.    Co.  32   N.   Y.  ^  Lippman   v.   .Ftna   Ins.   Co.   108 

619.  Ga.  391,  58  Am.  St.  Rep.  62,  33  S. 

Wiscotisin. — Alexander    v.     Conti-  E.  897. 
nental  Ins.  Co.  67  Wis.  422.  58  Am. 
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gated  to  an  agent  such  original  authority  does  not  ahvays  consti- 
tute the  measure  of  their  authority  as  the  business  relations  and 
sanctioned  course  of  dealings  between  principal  and  agent  must 
as  we  have  stated  elsewhere  *  be  considered,  and  where  in  such  case, 
as  well  as  from  the  policy,  it  appears  that  agents  have  authority 
to  waive  any  provision  or  condition  which  by  the  terms  of  the 
policy  may  be  the  subject  of  agreement,  the  only  limitation  thereon 
being  that  such  waiver  shall  be  written  upon  or  attached  to  the 
policy,  said  agents  have  the  power  to  insert  therein  or  attach 
thereto  a  condition  in  conflict  with  the  printed  conditions  therein 
which  provision  will  control  the  construction  of  the  policy  itself; 
that  is,  the  effect  of  such  written  provision  in  conflict  with  the 
provisions  that  might  be  Avaived  by  the  agent  would  be  in  effect 
a  written  waiver  of  such  provisions  and  therefore  fall  within  the 
direct  letter  and  meaning  of  the  contract  itself.^ 

§  550.  Agents:  powers  in  relation  to  the  premium. — A  general 
agent  may  give  credit  for  a  renewal  premium  or  take  a  note 
therefor,^  although  it  is  held  that  a  broker  employed  to  effect 
insurance  cannot  waive  prepayment  of  the  premium  by  giving 
credit.'  So  an  agent  clothed  w^ith  apparent  authority  may  receive 
a  note  for  the  premium,^  and  agree  with  the  insured  that  it  will 
be  returned  if  the  policy  is  rejected.  The  company  is  bound  by 
such  acts  of  its  agent,  and,  in  case  of  rejection,  it  cannot  sustain 
an  action  on  the  note.^  And  an  agent  authorized  to  take  and 
approve  risks  and  issue  policies  is  by  general  usage  empowered  to 
allow  credit  for  premiums,^"  and  he  may  accept  a  check  tlierefor ;  " 

4  See  §  533  herein.  Neyland,   9   Bush    (Ky.)    430;   New 

5  Farmers'  National  Bank  v.  Dela-  York  Life  Ins.  Co.  v.  MeGowan,  18 
ware  Ins.  Co.  83  Ohio  St.  309,  94  N.  Kan.  300.  Examine  Cranston  v. 
E.  834,  40  Ins.  L.  J.  1248,  s.  e.  56  West  Coast  Life  Ins.  Co.  72  Ore. 
Ohio  L.  Bull.  99.  See  §§  223,  224  116,  142  Pac.  762,  44  Ins.  L.  J.  357, 
herein.  s.  c.  63  Ore.  427,  128  Pac.  427,  42 

6  Post  V.  .^tna  Ins.  Co.  43  Barb.  Ins.  L.  J.  201. 

(N.  Y.)  351;  Franklin  Fire  Ins.  Co.  On  promissory  note  as  payraen^t  of 

V.  Massey,  33  Pa.  St.  221;  Franklin  insurance  premium,  see  note  in  5  B. 

Ins.  Co.  v.  Colt,  20  Wall.  (87  U.  S.)  R.  C.  365. 

560,  22  L.  ed.  423 ;  Marsh  v.  North-  ^  Jaeowav  v.  German  Ins.   Co.  49 

western  National  Ins.  Co.  3  Biss.  (U.  Ark.  320,  5  S.  W.  339. 

S.   C.    C.)    351,   358,   Fed.    Cas.   No.  1°  Tennant    v.    Travelers'   Ins.    Co. 

9118;  Heaton  V.  Manhattan  Fire  Ins.  31    Fed.    322;    Franklin   Ins.    Co.   v. 

Co.  7  R.  I.  502.  Colt,  20  Wall.    (87  U.   S.)    560,  22 

As  to  manner  and  mode  of  pay-  L.  ed.  423;  Homer  v.  Guardian  Life 

ment  of  premium,  see  also  §§   1137  Ins.  Co.  67  N.  Y.  478.     See  also  Bo- 

et  seq   herein.  dine  v.   Exchange   Fire   Ins.   Co.   51 

7  Maryland   v.   Royal   Ins.    Co.   71  N.  Y.  117,  10  Am.  Rep.  566. 

Pa    St   393.  ^^  Tavlor  v.   Merchants'   Fire   Ins. 

8  Mississippi    Valley    Ins.    Co.    v.    Co.  9  How.  (50  U.  S.)  390,  13  L.  ed. 
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and  it  is  so  held  where  the  check  has  even  been  disho\iored.^^ 
But  an  auent  has  no  autjiority  to  accept  personal  property  in  lieu 
of  money  for  the  premium;  such  act  is  a  fraud  upon  the  com- 
pany, and  no  valid  contract  can  arise  therefrom  ;^^  and  a  solicit- 
ing; ao-ent  has  no  a])]^arcnt  authority  to  cancel  his  own  indebtedness 
for  a  premium  even  though  he  is  empowered  to  receive  money  or 
other  things  of  value  therefor.^*  And  it  will  not  be  presumed 
that  a  general  agent  of  a  life  insurance  corporation  has  authority 
to  issue  a  policy  for  anything  but  money,^^  and  the  soliciting  agent 
may  only  receive  cash,^^  altliough  payment  to  an  agent  in  confed- 
erate notes,  while  the  confederacy  existed  as  a  government  de  facto, 
has  been  declared  valid. ^'  So  an  agent  may,  however,  receive 
premiums  on  deposit  on  incompleted  contracts  where  he  has  author- 
ity to  receive  them  on  accepted  risks. ^^  and  delivery  of  the  pre- 
mium to  an  expressman  to  be  forwarded  at  the  agent's  request 
is  delivery  to  the  company,  although  the  carrier  embezzles  the 
money. ^^  A  life  insurance  agent  authorized  to  collect  premiums, 
but  having  no  authority  to  issue  policies,  can  grant  no  extension 
of  time  for  the  payment  of  an  installment  of  the  premium  note.^° 
But  it  has  been  held  that  a  general  agent,  with  authority  to  solicit 
applications  and  receive  the  first  premiums,  may  make  himself 
personally  responsible  for  a  portion  of  the  first  premium.^  An 
agent  authorized  to  deliver  the  policy  may  receive  the  premium 
and  bind  the  company  thereby,  the  important  thing  being  the 
payment  of  the  money ;  it  is  sufficient  if  it  is  paid  to  and  accepted 
by  one  having  the  apparent  autliority  to  act  in  the  matter,  whether 

187;  Lvcoming  Mutual  Fire  Ins.  Co.  ^^  Tomsecek  v.  Travelers'  Ins.   Co. 

V.  Bedford  (Pa.)  2  Week.  Not.  Cas.  113  Wis.  114,  57  L.R.-A.  455,  90  Am. 

529.     But  see  Neill  v.  Union  Mutual  St.  Rep.  846,  88  N.  W.  1013.     See 

Life  Ins.  Co.  45  U.  C.  Q.  B.  593;  7  §  1137  et  seq.  herein. 

Ont.  App.  171.  ifiRaub  v.  New  York  Ins.  Co.   14 

On  check  or  draft  as  payment  of  N.   Y.    573.      See   Hoffman   v.    John 

insurance     premium,     see     note     in  Hancock  Life  Ins.   Co.   92  U.   S.    (2 

L.R.A.1916A,    674.      On    commercial  Olto)  Kil,  23  L.  ed.  539. 

paper  as  payment  of  premium,  see  ^"^  Robinson    v.    International   Life 

note  in  35  L.R.A.(N.S.)  84.  Ins.   Co.  42  N.  Y.  54,  1  Am.   Rep. 

12  iEtna  Life  Ins.  Co.  v.  Green,  38  400. 

U.  C.  Q.  B.  459.  18  Halloek  v.  Commercial  Ins.  Co. 

13  Hoffman     v.     Hancock     Mutual    26  N.  J.  L.   (2  Dutch.)   268. 

Life  Ins.  Co.  92  U.  S.   (2  Otto)  161,  i^  Currier  v.  Continental  Life  Ins. 

23  L.  ed.  539.     See  §  1137  et  seq.  Co.  53  N.  H.  538  ^  Whitley  v.  Pied- 

horcin.  mont  &  Arlington  Life  Ins.   Co.   71 

1*  Briggs  V.  Collins,  113  Ark.  190,  N.  C.  480. 

167  S.  W.  1114.  20  Critchett  v.  American  Ins.  Co.  53 

On  payment  of  insurance  premium  Iowa.  404,  36  Am.  Rep.  230. 

by    cancelation    of    agent's    indebted-  i  Mississippi    Yallev    Ins.    Co.    v. 

ness,  see  note  in  L.R.A.1915A,  686.  Neyland,  9  Bush  (Ky.)  4:^0. 
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« 

such  payment  be  strictly  in  conformity  to  the  terms  of  the  contract 
or  not.^  Where  a  policy  provides  that  premiums  must  be  paid 
at  the  home  office,  but  there  is  an  indorsement  on  the  policy  requir- 
ing receipts  for  premiums  paid  at  agencies  to  be  signed  by  certain 
officers  of  the  company,  the  contract  is  not  thereby  varied  so  as  to 
make  any  particular  agency  the  place  of  payment.  Notice  is 
merely  given  that  if  the  insured  pays  an  agent,  he  must  obtain 
a  receipt  signed  by  the  designated  officers.'  If  an  agent  receives 
and  negotiates  a  draft  for  the  premium,  without  giving  the  receipt 
signed  as  required,  the  issue  of  the  policy  is  a  waiver  by  the  com- 
pany.* So  one  to  whom  a  policy  is  given  for  delivery  becomes  an 
agent  to  receive  the  premium  where  the  policy  acknowledges  the 
receipt  thereof ;  ^  but  where  the  local  agent,  who  had  a  policy  on 
his  own  life  and  who  was  also  an  express  agent,  sent  the  money 
by  express  several  days  after  it  was  payable,  and  it  was  not,  for 
some  reason,  received  by  the  general  agent  until  after  the  assured 
died,  it  was  held  that  the  company  was  not  liable,  although  the 
policy  gave  thirty  days'  grace  after  the  premium  was  due,  subject 
to  the  option  of  the  company,  to  receive  it.^ 

§  551.  Agent's  authority  to  fix  rates  for  premium. — Although 
an  agent  be  only  authorized  to  act  in  a  limited  capacity,  yet  if  he 
has  apparent  authority  to  represent  the  company  in  relation  to 
fixing  rates  of  premiums,  and  does  so,  the  company  is  bound  there- 
b}',  unless  the  assured  has  knowledge  of  the  agent's  limited  powers.' 

§  552.  Agent's  agreement  to  give  notice  when  premium  due. — 
AVhere  an  agent  of  a  company  agrees  to  give  notice  of  the  fall- 
ing due  of  each  premium  note,  and  neglects  to  do  so,  this  oper- 
ates as  a  waiver  of  a  forfeiture  arising  from  nonpayment  of  the 
note  at  maturity.'     But  where  an  insurance  policy  is  to  be  drawn 

^  Gosch  V.  State  Mutual  Fire  Ins.  '  Perkins  v.   Washington   Ins.    Co. 

Co.  44  111.  App.  2fi3,  24  Chi.  Leg.  N.  4  Cow.   (N.  Y.)   645.     This  was.  held 

276 ;    Greenwich    Ins.    Co.    v.    Union  in  a  case  where  a  bill  in  equity  was 

Dredging  Co.  14  Daly   (N.  Y.)    237.  brought  to  compel  the  execution  of  a 

See  also  Lycoming  Fire  Ins.   Co.  v.  policy  and  payment  of  a  loss.     The 

Ward,  90  111.  545;  Sun  Mutual  Ins.  agent  was  appointed  as  surveyor  of 

Co.  V.   Saginaw  Barrel   Co.   114  111.  the  defendant  company,  with  authori- 

99,  29  N.  E.  477;  Riley -v.  Common-  tj-  to  state  probable  rates,  subject  to 

wealth  Mutual  Fire  Ins.  Co.  110  Pa.  acceptance  by  the  company,  and  he 

St.  144,  1  Atl.  528.  acted  under  private  instructions.  The 

'  New  York  Life  Ins.  Co.  v.  Davis,  company     had     uniformly     accepted 

95  U.  S.  (5  Otto)  42."),  24  L.  ed.  453.  former  risks  under  the  same  if   not 

*  Leonard  v.  Washburn,  100  Mass.  more  favorable  terms,  and  it  was  held 
251,  254.  bound. 

*  Lebanon  Mutual  Ins.  Co.  v.  Erb,  '  Ale.xander  v.  Continental  Ins.  Co. 
112  Pa.  St.  149,  4  Atl.  8.  67  Wis.  422,  58  Am.  Rep.  869,  30 

6  Donald  v.  Life  Ins.  Co.  4  S.  C.   N.  W.  727. 
321. 
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and  issued  by  the  principal,  and  it  shows  on  its  face  that  the 
authority  of  the  agent  taking  the  application  is  limited  to  counter- 
signing it  before  delivery,  and  receiving  the  premium,  the  ref)re- 
sentation  of  the  agent  at  the  time  of  taking  the  application  that 
the  insurer  would  notify  him  in  season,  of  the  time  for  payment 
of  the  premium,  and  that  the  insured  need  not  give  himself 
any  uneasiness  on  the  su1).iect,  is  not  binding  upon  the  insurer 
as  an  estoppel  against  a  claim  for  forfeiture  for  nonpayment  of 
a  premium  of  which  notice  was  not  given  as  promised.^  It  is 
also  held  that  a  promise  made  by  a  local  agent  of  a  life  company 
to  give  such  notice  is  not  binding  upon  the  company,  unless  the 
agent  was  specially  authorized  to  make  the  agreement.^" 

§  553.  Agent's  authority  in  regard  to  first  and  subsequent  pre- 
miums,— Where  an  agent  has  only  authority  to  countersign  and 
deliver  policies  and  to  receive  the  advance  premium,  it  is  held  that 
he  is  not  thereby  empowered  to  act  in  relation  to  subsequent 
annual  premiums.^*  But  an  agent  may  collect  a  premium  on 
reinstatement  of  insured  where  he  is  authorized  to  take  an  appli- 
cation therefor  and  to  collect  an  overdue  premium. ^^ 

§  554.  Agent's  powers  in  relation  to  premiums:  what  agent  may 
waive. — Where  the  general  agent  of  an  insurance  company  has 
been  accustomed,  with  the  knowledge  and  acquiescence  of  the  com- 
pany, to  receive  payments  of  overdue  premiums,  it  will  be  pre- 
sumed that  he  has  special  authority  to  extend  the  time  of  payment 
of  the  same."  And  upon  the  question  of  the  agent's  authority 
to  extend  the  time  of  payment  of  the  premium,  a  note  given  to 
the  agent  on  a  former  occasion  when  he  extended  such  time  of 
payment  is  admissible  in  evidence,  it  also  appearing  that  the  com- 
pany then  acquiesced  in  the  agent's  acts.^*  An  insurer  accepting 
and  holding  until  maturity  a  note  given  for  the  first  premium  on 
a  life  policy  thereby  recognizes  the  authority  of  a  district  manager 

^  Union    Mutual    Life   Ins.    Co.   v.  Ins.  Co.  25  Conn.  542;   Critchett  v. 

Mowry,  96  U.  S.  544,  24  L.  ed.  674.  American  Ins.  Co.  53  Iowa,  404.  36 

Cited  in  Pliopniv  Mutual  Life  Ins.  Co.  Am.   Rep.   230.     See  next   section. 

v.  Doster,  106  U.  S.  30,  35,  27  L.  ed.  ^^  p^rr  v.  Illinois  Life  Ins.  Co.  178 

67,  1   Sup.   Ct.   18;   New  York  Life  Mo.  App.  155,  165  S.  W.  1152. 

Ins.   Co.  V.  Effgleston,  96  U.  S.  572,  "  Wv„ian  v.  Fhcrnix  I^Iutual  Life 

578,  24  L.  ed.  843;  Phcrnix  Mutual  Ins.  Co.  119  N.  Y.  274,  23  N.  E.  907. 

Life  Ins.  Co.  v.  Dosier,  39  Phila.  Ijeg.  See  Knickerbocker  Life  Ins.   Co.  v. 

Int.   422;   Phcrnix   ^Tutual   Life   Ins.  Norton,  96  U.  S.  234,  24  L.  ed.  689. 

Co.  V.  Doster,  12  Wkly.  N.  C.  257,  See  further  as  to  waiver  and  estop- 

261.  pel :   premiums   and   assessments,   §§ 

^"Morey  v.  New  York  Life  Ins.  Co.  3353  et  soq.  herein. 

2  Wood  (U.  S.  C.  C.)  663,  Fed.  Cas.  i*  Dean  v.  JFAna  Life  Ins,  Co.  4 

No.  9795.  Thomp.  &  C.  (N.  Y.)  497. 

^^  Bouton  V.  American  Mutual  Life 
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of  the  company  who  took  it,  to  do  so,  notwithstanding  a  clause  in 
the  pohcy  that  the  insurance  shall  not  take  effect  until  the  fii'st 
premium  is  paid  during  the  life  of  the  appellant.^^  So  the  com- 
pany is  bound  by  a  common  practice  of  its  agents  to  receive  the 
premium  after  it  becomes  due.^^  A  foreign  insurance  company  is 
bound  by  the  knowledge  of  its  general  agent  of  the  fact  that  the 
insured  was  in  the  habit  of  paying  premiums  after  they  became 
due,"  and  where  the  company  receives  the  amount  of  a  note  from 
its  agent  after  it  becomes  due,  it  is  bound,  although  there  is  con- 
flicting evidence  whether  the  agent  extended  the  time  of  its  pay- 
ment or  not.^^  The  company  is  also  liable  where  the  assured  pays 
the  premium  to  an  agent  under  a  policy  delivered  by  the  latter, 
and  which  contains  no  condition  relative  to  forfeiture  for  nonpay- 
ment thereof.^^  So  a  provision  in  an  accident  insurance  policy 
in  relation  to  the  payment  of  premium  is  waived  by  the  delivery 
of  the  policy  by  an  authorized  agent  with  full  knowledge  of  the 
fact  that  the  insured  had  been  injured  subsequently  to  the  date 
of  the  application  for  insurance,  and  the  receipt  and  retention  of 
the  premium  at  the  time  of  the  delivery  of  the  policy.^''  Again,  if 
the  agent  creates  by  indulgence  the  belief  in  the  mind  of  the  assured 
that  a  forfeiture  for  non-payment  of  the  premium  is  w^aived,  it  is 
waived.^  And  where  it  may  also  be  inferred  from  the  knowledge, 
and  acts  of  the  parties  and  the  attendant  circumstances  that  pay- 
ment will  not  be  required  on  the  date  specified  in  the  policy  a 
waiver  will  be  established.^  So  the  company  is  bound  by  a  notice 
given  by  its  general  agent  that  the  premium  was  due  May  29th,  and 
that  the  policy  w^ould  be  void  unless  the  same  was  paid  on  or 
before  thirty  days  from  date,  and  the  thirtieth  day  falling  on 

^5  Stewart    v.    Union   Mutual    Life  ^^  Pennsvlvania  Ins.  Co.  v.  Carter, 
Ins.    Co.   155  N.   Y.   257,  42  L.R.A.  8  Sadler  (Pa.)  191,  11  Atl.  102. 
147.  49  N.  E.  876.  20  ]^jjy}.,^j.jj  y_  Penjjgyjyania  Casual- 
is  Bucklee    V.    United    States    An-  tv  Co.  "138  N.  C.  379,  107  Am.  St. 
nuity  &  Trust  Co.  18  Barb.   (N.  Y.)  Rep.  548.  50  S.  E.  762. 
541;  Unsell  v.  Hartford  Tiife  &  An-  On   effect  of  acceptance  or  reten- 
nuitv  Ins.   Co.  32  Fed.  443,  144  U.  tion  of  premium  on  stipulation  that 
S.  439,  36  L.  ed.  496,  12  Sup.  Ct.  671;  policy  shall  not  become  binding  un- 
Thompson  v.   St.  Louis  Mutual  Life  less    delivered    to    assured    while    in 
Ins.  Co.  52  Mo.  469;  Piedmont  &  Ar-  good  health,  see  notes  in  17  L.R.A. 
lington  Life  Ins.  Co.  v.  McLean,  31  (N.S.)    1153;   43  L.R.A.(N.S.)    728; 
Gratt.    (Va.)   517;  Mound  City  Life  and  L.R.A.1916F,  176. 
Ins.   Co.   V.   Twining,   19   Kan.   .349;  ^  Winindsrer  v.  Globe  Mutual  Life 
Knickerbocker  Life  Ins.  Co.  v.  Nor-  Ins.  Co.  3  Hudies  (C.  C.)  257,  Fed. 
ton,  96  U.  S.  234,  24  L.  ed.  689.  Cas.  No.  17,874. 

^"^  Phoenix  Mutual  Life  Ins.  Co.  v.  ^  Continental      Casualty      Co.      v. 

Hinesly,  75  Ind.   1.  Bridges,  —  Tex.  Civ.  App.  — ,  114 

"  Hoddson  V.   Guardian   Life  Ins.  S.  W.  170. 
Co.  97  Mass.  144,  93  Am.  Dec.  73. 
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Sunday,  a  tender  was  held  good  made  on  the  Monday  following.^ 
And  where  the  agent  has  notice  that  the  insured  is  sick  when  a 
premium  is  due,  and  he  takes  the  money  and  turns  it  over  to  the 
company,  there  is  no  forfeiture.'*  So  if  the  agent  receives  after  loss 
an  overdue  assessment,  which  he  transmits  to  the  company,  and 
the  latter  retains  it,  there  is  a  waiver  of  forfeiture,*  and  if  the 
assured  is  misled  by  the  insurer's  agent  to  believe  that  prompt 
payment  of  the  premium  would  not  be  strictly  enforced,  and  four 
days  after  it  became  due  the  assured  died,  an  offer  to  pay  after 
death  was  held  good.^  So  if  the  agent  who  solicited  the  insur- 
ance, and  whose  duty  it  is  to  collect  the  premium,  fails  to  demand 
its  payment,  and  upon  the  tender  thereof  tells  the  insured  to  let 
it  rest  until  it  is  determined  by  the  company  whether  it  will  cancel 
the  policy,  there  is  a  waiver  of  payment  at  the  time ;  "^  and  where 
the  agent  said  he  had  not  the  receipt  with  him,  but  would  keep 
the  policy  good,  prompt  payment  was  held  to  be  waived.^  In 
Knickejbocker  Life  Insurance  Company  v.  Norton,^  the  policy  pro- 
vided, by  an  indorsement  thereon,  that  "agents  of  the  company 
are  not  authorized  to  make,  alter,  or  abrogate  contracts  or  waive 
forfeitures."  Notes  were  given  by  the  assured  for  the  payment  of 
the  unpaid  balance  of  the  last  premium,  part  of  it  having  been 
paid  in  cash.  These  notes  were  not  paid.  Nonpayment  of  the  pre- 
mium, or  of  notes  given  therefor,  voided  the  policy  under  its 
conditions,  and  the  rules  provided  for  forfeiture  of  the  policy  if 
they  were  not  paid  at  maturity,  this  being  the  usual  form  of  such 
notes.  It  had  been  the  custom  of  the  company  to  extend  the  time 
of  payment  of  prior  premium  notes  given  by  the  insured.  Evi- 
dence was  also  admitted  as  to  the  practice  of  the  company  in  allow- 
ing its  agents  to  extend  the  time  for  payment  of  premiums  and 
of  notes  given  for  premiums,  and  agents  were  permitted  to  grant 
indulgence  in  such  cases  for  periods  of  ninety,  then  of  sixty,  and 
then  of  thirty  days.  This  evidence  was  objected  to,  but  held 
admissible.  The  company  had  also  authorized  its  agents  to  take 
notes,  instead  of  money,  for  premiums  by  a  constant  practice  of 
receiving  such  notes  when  taken  by  its  agents.     It  also  appeared 

'  Campbell    v.    International    Life  *  Lycoming    County    Mutual     Ins. 

Assur.  Soc.  4  Bosw.  (N.  Y.)  298.  Co.  y".  Schollenherprer;  44  Pa.  St.  259. 

On  computation  of  days  of  p:rac6  ^  Mayer   v.   INIutual    Life   Ins.    Co. 

allowed   for    payment    on    insuranee  38  Iowa,  304,  18  Am.  Rep.  34. 

premium  or  assessment  where  date  of  '  Mallory    y.    Oliio    Farmers'    Ins. 

payment  or  expiration  of  such  period  Co.  90  Mich.  112.  51  N.  W.  200. 

falls    on    Sunday    or    a    holiday,    see  *  Shear  v.  Phamix  Mutual  Ins.  Co. 

note  in  23  L.R.A.(N.S.)  7.')9.   "  4  Hun    (N.  Y.)   800. 

*  Piedmont  &  Arlington   Life  Ins.  ^96  U.  S.  234,  24  L.  ed.  689. 
Co.  v.  Lester,  59  Ga.  812. 
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that  the  agent  had  permitted  an  extension  of  the  first  note,  but 
did  not  extend  the  second  note;  that  before  the  latter  was  due  a 
tender  was  made  of  the  amount  due  on  the  first  note,  which  was 
refused.  The  agent,  however,  two  days  prior  thereto,  upon  being 
informed  that  the  assured  desired  to  pay  both  notes,  had  given 
the  figures  showing  the  amount  due  on  them.  The  agent  testified 
that  he  did  not  recollect  agreeing  to  extend  the  time  on  the  first 
note,  and  the  question  was  left  to  the  jury  to  determine  whether 
such  agreement  to  extend  time  of  payment  had  been  made  by  the 
agent,  and  the  jury  found  that  there  had  been,  which  submission 
to  the  jury  of  said  fact  was  held  no  error.  Stress  was  laid  upon 
the  fact  that  the  extension  claimed  was  not  given  until  after  the 
first  note  became  due,  and  forfeiture  had  occurred.  It  did  not 
appear  from  the  evidence  that  any  distinction  was  made  in  grant- 
ing extensions  before  or  after  maturity  of  such  notes.  A  judg- 
ment for  the  plaintift'  in  the  circuit  court  was  affirmed,  and  it 
was  held  that  the  objection  that  the  note  was  already  past  due 
when  it  was  agreed  to  extend  it  was  not  sufficient  to  prevent  the 
agreement  from  operating  as  a  waiver  of  the  forfeiture.^"  In 
another  case  the  policy  w^as  assigned  as  collateral  security  for  a 
debt.  Upon  inquiry  w^hether  provision  had  been  made  to  pay 
the  premium  made  by  the  pledgee  at  the  agent's  office,  the  book- 
keeper stated  that  a  part  had  been  paid  and  the  balance  would 
be  paid  the  next  week.  The  pledgee,  relying  thereupon,  did  not 
meet  the  premium  when  due.  The  money  referred  to  by  the 
bookkeeper  had,  however,  without  his  knowledge,  been  deposited 
by  the  pledgor  for  another  purpose.  It  was  held  that  the  pledgee 
was  entitled  to  the  amount  of  his  debt  under  a  new  policy  which 
had  been  issued  to  the  pledgor  when  the  original  policy  had  lapsed. ^^ 
And  although  the  agent  has  no  authority  to  waive  forfeitures, 
but  receives  payment  when  overdue  of  a  premium  note,  and  accounts 
therefor  to  the  principal,  who  receives  it  without  inquiry,  forfei- 
ture for  delay  in  the  payment  is  waived. ^^  An  insurance  company 
is  also  estopped  to  deny  the  effect  of  a  demand  by  its  general  state 
agent  or  payment  of  a  pa.st-due  premium  note  as  a  waiver  of  the  for- 
feiture caused  by  such  nonpayment  although  the  policy  provides 
that  no  waiver  of  conditions  shall  be  valid  unless  in  writing,  signed 
by  an  officer  of  the  company. ^^     So  an  agent's  representations  as 

^^  The  opinion  was  given  by  Mr.  ^^  Hodsdon  v.  Guardian  Life  Ins. 

Justice  Bradley;  three  of  the  judges  Co.  97  Mass.  144,  93  Am.  Dec.  73. 

dissented,  however.  ^^  New   Enghmd   Life   Ins.    Co.   v 

On   waiver  of  forfeiture  for  non-  Rpringgate,  129  Kv.  627,  19  L.R.A. 

payment  of  premium  note  or  estoppel  (N.S.)  227,  112  S.  \V.  681,  112  S.  W. 

to  as.'^ert  it,  see  note  in  5  B.  R.  C.  410.  645. 

^^  Norwood  V.  Guerdon,  60  111.  253.  On  unsuccessful  attempt  to  collect 
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to  the  time  of  payment  of  premiums  bind  the  company,^*  and  the 
coini)any  is  bound  by  its  agent's  statements  that  faihire  to  pay 
the  i^remiums  when  due  would  not  operate  as  a  forfeiture.^*  And 
where  the  poHcy  issued  is  not  satisfactory  to  insured  an  agent 
authorized  to  continue  negotiations  for  another  policy  conforming 
to  insured's  requirements  binds  the  insurer  so  as  to  estop  it  to 
claim  a  forfeiture  for  nonpayment  of  premiums  on  the  specified 
date  in  the  policy. ^^  In  another  case  the  agent  wrote  twice  for 
the  amount  on  a  premium  note  after  its  maturity,  and  requested 
its  return  by  mail  or  express.  The  assured  placed  the  amount  in 
the  mail  on  the  same  day  he  received  the  letter,  but  the  money 
never  reached  the  agent,  and  it  was  held  that  there  was  no  for- 
feiture of  the  policy.^"'  And  where  the  agent,  being  indebted  to 
the  firm  of  Avhich  the  insured  was  a  member,  agreed  to  debit  the 
premium  and  pay  the  same  to  the  company,  it  "was  held  a  suffi- 
cient payment.^®  Again,  w'here  a  party  obtained  what  he  believed 
to  be  a  participating  policy,  and  orally  notified  the  agent  before 
the  premium  became  due  that  he  wished  a  paid-up  policy,  and 
the  agent  said  it  was  "all  right,"  and  repeatedly  promised  to  attend 
to  it,  but  did  not  do  so,  and  in  consequence  the  insured  failed  to 
pay  the  premium,  it  was  decided  that  the  company  was  estopped 
to  set  up  a  forfeiture  for  such  nonpayment.^'  So  a  person  appointed 
as  a  special  agent  under  a  written  contract  which  states  his  duties 
to  be  soliciting  ajiplications  for  membership,  collecting  member- 
ship fees,  and  building  up  the  company,  has  power  to  waive  the 
time  of  payment  of  dues  on  the  policy,  and  he  may  extend  the 
time  of  payment.^"  And  a  subagent  may  consent  to  a  part  pay- 
ment of  the  premium.^  In  another  case  part  of  a  premium  had 
been  paid  to  a  local  agent,  to  whom  the  duty  of  collecting  the 
premiums  was  intrusted,  and  he,  in  excess  of  his  limited  powers, 
had  given  time  for  the  payment  of  the  balance,  and  it  was  held 
that  the  policy  was  not  avoided.^  So  a  local  agent  authorized  to 
take  risks  and  receive  premiums  has  power  to  waive  a  forfeiture 

premium  a.s  waiver  of  forfeiture.  ?ee  ^^  Chickerinf!:  v.  Globe  Mutual  Life 

notes  in  18  L.R.A.(N.S.)  902,  and  44  Ins.  Co.  116  Mass.  321. 

L.R.A.(N.S.)  371.         '  19  Piedmont  &  Arlington  Life  Ins. 

1*  Campbell   v.   International    Life  Co.  v.   Young,  58  Ala.  4/6,  29  Am. 

Assur.  Soe.  4  Bosw.  (N.  Y.)  298.  Rep.  770. 

15  Lovell  V.  St.  Louis  Mutual  Life  '^^  Painter  v.  Industrial  Life  Assoc. 
Ins.  Co.   Ill  U.  S.  264,  4  Sup.  Ct.  131  Ind.  68,  30  X.  E.  876. 

390.  28  L.  ed.  423.  i  Bodine  v.  Exchange  Fire  Ins.  Co. 

16  Continental      Casualty     Co.     v.  51  X.  Y.  117,  10  Am.  Rop.  566. 
Bridges,  —  Tex.  Civ.  App.  — ,  114  ^  ]\];^,i.phv  v.  Southern  Lite  Ins.  Co. 
S.  W.  170.  3  Baxt.  (62  Tenn.)  440,  27  Am.  Rep. 

I''  Palmer  v.   Phnonix   Mutual   Life    214,  761. 
Ins.  Co.  84  N.  Y.  63. 
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b}^  receiving  successive  premiums  after  knowledge  that  the  insured 
has  traveled  outside  the  limits  prescribed  in  the  policy  without  a 
permit;^  and  the  officers  of  the  company  have  powder  to  make  a 
parol  contract  for  renewal  *  and  the  president  or  secretary  has 
authority  to  waive  a  forfeiture  for  nonpayment  of  premium,  even 
though  the  terms  of  the  policy  are  contra.^  An  insurance  com- 
pany's superintendent  of  agencies,  with  jDower  to  adjust  and  settle 
claims,  has  authority  to  waive  a  forfeiture  for  nonpayment  of 
premiums,  although  the  policy  provides  that  waivers  can  be  effected 
only  "in  writing,  signed  by  the  president,  or  secretary."  ^  And 
a  bank  has  authority  to  bind  the  insurer  by  accepting  payment 
of  an  overdue  premium  and  delivering  the  receipt  therefor  where 
such  authority  is  conferred  upon  it  b}"  an  agent  who  has  authority 
to  receive  such  overdue  payment  and  the  receipt  is  duly  signed 
and  countersigned  and  insured  is  notified  to  pay  said  bank  and 
obtain  the  said  receipt  therefrom.' 

§  555.  Agent's  powers  in  relation  to  premium:  when  no  waiver: 
cases. — Where  there  wiis  no  payment  nor  tender  of  interest  on  the 
premium  note  for  three  months  before  the  death  of  the  assured,  it 
was  held  that  the  forfeiture  might  be  enforced.^  So  a  mere  book- 
keeper cannot  bind  the  company  by  receiving  an  overdue  premium 
on  a  forfeited  policy,  where  he  has  never  done  so  except  under 
instructions  from  the  company's  secretary.^  And  where  an  over- 
due premium  was  still  unpaid  when  the  assured  died,  and  evidence 
was  offered  to  show  that  the  agent  of  the  company,  prior  to  the 
delivery  of  the  policy,  told  the  assured  that  it  would  make  no 
difference  if  the  premiums  were  not  regularly  paid,  and  it  was 

^  Schmidt  V.  Charter  Oak  Life  Ins.  agents  to  hind  insurer  by  oral  waiver 

Co.  2  Mo.  App.  339.  or  estoppel  in  pais  as  to  forfeitures 

*  Trustees    of    Baptist    Church    v.  occurring    after    issuance    of    policy 

Brooklyn  Ins.  Co.  19  N.  Y.  305.  and  before  loss  under  policies  of  in- 

^  Viele    v.    Germania    Ins.    Co.    26  .surance  requiring'  consent   or  waiver 

Iowa,  9,  96  Am.  Dec.  83;  Walsh  v.  to  be  in  writintiK  119  Am.  St.  Rep. 

^tna  Life  Ins.  Co.  30  Iowa,  133,  6  149,  104  S.  W.  200. 
Am.    Rep.    664;    Mississippi    Valley       ''' Talbott  v.  Metropolitan  Life  Ins. 

Life   Ins.    Co.    v.    Neyland,   9    Bush.  Co.  142  Fed.  694,  74  C.  C.  A.  26,  35 

(Ky.)  430;  Church  v.  Lafayette  Fire  Ins.  L.  J.  548.     Certiorari  denied  in 

Ins.  Co.  66  N.  Y.  222,  232;  Bowman  Metropolitan  Life  Ins.  Co.  v.  Talbott 

V.  Agricultural  Life  Ins.  Co.  59  N.  Y.  (mem.)    202    U.    S.    619,   50    L.    ed. 

521.     That  a  forfeiture  for  nonpay-  1174,  26  Sup.  Ct.  765. 
ment  of  premium  may  be  dispensed       ^  Bergman  v.    St.   Louis  Life  Ins. 

with  by  the  acts  or  agreement  of  the  Co.  2  Mo.  App.  262.     See  further  as 

agent,  see  also  Hallock  v.  Commercial  to    waiver   and    estoppel :    premiums 

Ins.  Co.  2  Dulch.   (26  N.  J.  L.)  268.  and  assessments,  §§  1353  et  seq.  here- 

^  Industrial  Mutual  Indemnity  Co.  in. 
V.  Thompson,  83  Ark.  575,  10  L.R.A.       ^  Nashville  Life  Ins.  Co.  v.  Ewing, 

(N.S.)  1064  (annotated  on  power  of  61  Tenn.  305. 
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also  attempted  to  prove  a  custom  of. the  company  to  receive  pay- 
ments of  overdue  premiums,  it  was  held  inadmissible  to  obligate 
the  company  to  receive  premiums  after  the  death  of  the  assured.^" 
And  it  is  declared  that  neither  a  clerk  nor  an  agent  authorized  to 
solicit  insurance  and  renewal  of  policies  can  waive  payment  on  the 
contract.^^  It  is  also  held  that  an  agent,  with  authority  to  is.^ue  poli- 
cies and  receive  premium  notes,  cannot  waive  a  forfeiture  for  non- 
payment of  said  notes  at  maturity ;  "  and  that  a  mere  authority  to 
collect  premiums  does  not  imply  an  authority  to  waive  a  forfei- 
ture ;  "  and  a  soliciting  agent  sent  after  the  policy  had  lapsed  to  col- 
lect the  premium  has  no  authority  to  bind  the  insurer  by  an  exten- 
sion of  time  for  payment  or  to  an  acceptance  of  a  tender  thereof  after 
sickness  or  death  of  insured ;  ^*  and  that  a  payment  of  an  overdue 
premium  note  to  a  clerk,  who  receives  the  money  under  protest, 
does  not  bind  the  company ;  ^*  and  that  local  agents  with  limited 
powers  cannot,  even  by  a  course  of  dealing,  waive  a  provision  in 
renewal  certificates  that  no  agent  has  power  to  receive  premiums 
after  they  become  due  without  special  authority.^^  And  it  is  held, 
if  the  policy  states  that  an  agent  has  no  authority  to  waive  for- 
feitures, that  evidence  is  inadmissible  that  the  general  agent  had 
consented  to  accept  the  overdue  premium  and  give  a  receipt:" 
and  that  evidence  that  an  agent  agreed  that  the  time  for  the  pay- 
ment of  the  premium  could  be  extended  beyond  that  fixed  in  the 
policy  is  inadmissible.^^  It  is  decided  in  Texas  ^^  that  an  agent, 
with  authority  only  to  receive  applications  and  collect  premiums, 
and  not  empowererd  to  make  contracts  of  insurance,  cannot  waive 
a  forfeiture  for  nonpayment  of  premiums  by  demanding  payment 
thereof  when  overdue  and  threatening  suit  therefor,  nor  can  such 
agent  extend  the  time  of  payment  of  renewal  premiums.^"  And 
the  fact  that  the  agent  to  whom  the  premium  note  was  given  was 
indebted  to  the  assured,  and  promises  to  pay  said  note  to  the  com- 

^^  Sullivan   v.    Cotton    States   Life  ^^  Mnlileman   v.  National   Ins.   Co. 

Ins.  Co.  43  Ga.  423.  6  W.  Va.  508. 

^1  lianibleton  v.  Home  Ins.  Co.  6  ^^  Lewis    v.    Plianiix    Mutual    Life 

Biss.  (U.  S.  C.  C.)  91,  Fed.  Cas.  No.  Ins.  Co.  44  Conn.  72.     See  Brown  v. 

5972,   ]ier  the  court.      See  Waldnian  National  Mutual  Life  Ins.  Co.  59  N. 

V.  North  British  &  Mercantile  Co.  91  H.  298,  47  Am.  Rep.  205. 

Ala.  170,  24  Am.  St.  Rep.  883,  8  So.  "  Catoir  v.  American  Trust  Co.  33 

666;   Kolsrers  v.  Guardian  Life  Ins.  N.  J.  487.     But  examine  S§  438,  439 

Co.  58  Barb.  (N.  Y.)  185.  herein. 

12  Wall  V.  Home  Ins.  Co.  8  Bosw.  ^^  Metropolitan    Life    Ins.    Co.    v. 
(N.  Y.)   597,  att'd  36  N.  Y.  157.  Hall.  104  Ya.  572.  52  S.  E.  345. 

13  Union   Mutual    Life   Ins.   Co.   v.  ^^  Cohen  v.  Continental  Ins.  Co.  67 
McMillen,  24  Ohio  St.  67.  Tex.  325,  60  Am.  Rep.  24,  3  S.  W. 

i4Melr()])(.lit:in    Life    Ins.    Co.    v.    296. 
Hall,  104  Va.  572,  52  S.  E.  345.  ^o  Critehett   v.   American    Ins.    Co. 
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pany,  but  does  not,  will  not  aid  the  assured  when  the  company 
sends  the  assured  notice  of  the  time  when  the  note  will  become 
due,  and  states  therein  that  the  policy  will  be  avoided  if  the  note 
is  not  paid.^  Again,  the  authority  of  an  agent  to  waive  a  for- 
feiture which  had  accrued  by  reason  of  nonpayment  of  a  premium 
note  at  maturity  cannot  be  inferred  from  the  act  of  the  company 
in  sending  such  note  to  the  agent  for  collection  some  time  before 
it  was  due, — especially  where  his  contract  with  the  company  and 
the  provisions  of  the  policy  prohibited  the  exercise  of  such  author- 
ity.^ A  waiver  cannot  be  deduced  from  ambiguous  circumstances, 
and  it  is  also  held  that  neither  the  consent  of  a  broker  nor  sub- 
agent,  with  only  ordinary  authority,  can  establish  a  waiver.^  AVhere 
it  was  provided  that  if  the  premium  note  was  not  paid  at  maturity 
the  policy  should  become  void,  and  that  the  full  amount  of  the 
premium  should  be  considered  as  earned,  it  was  held  that  an  agree- 
ment by  the  agent  of  the  company  that  the  note  might  lie  over 
a  few  days,  did  not  operate  to  continue  or  revive  the  policy,  but  was 
merely  an  agreement  not  to  press  payment  of  the  note.*  In 
another  case,  one  who  acted  merely  as  an  insurance  broker  received 
a  note  for  a  portion  of  the  premium,  which  note  provided  that 
the  policy  would  become  void  if  the  note  were  not  paid  at  maturity, 
which  condition,  as  to  forfeiture,  was  also  contained  in  the  policy. 
Receipt  of  the  payment  of  the  first  premium  was  also  acknowledged 
therein.  The  policy  was  subsequently  assigned  with  the  com- 
pany's consent,  "subject  to  all  the  conditions"  thereof.  The  note 
in  question  was  forwarded  to  the  company  through  its  agent  in 
New  York,  Soon  after  the  assignment  the  assignee  took  the  policy 
to  the  company's  agent  at  Philadelphia,  and  requested  that  it  be 
changed,  so  that  payment  of  premiums  could  be  made  quarterly, 
instead  of  annually,  and  at  the  latter  place  instead  of  New  York. 
This  agent  forwarded  the  policy  to  the  home  office  at  Boston  before 
the  premium  became  due,  but  did  not  hear  from  it  until  about 
a  month  thereafter.  In  the  mean  time  the  assignee  had  called 
at  the  agent's  office  on  several  occasions  to  pay  the  premium. 
The  agent  stated  that  he  had  no  authority  to  receive  the  same, 
but  would  send  for  renewal  receipts,  and  that  the  delay  should 

53  Iowa,  404,  36  Am.  Rep.  230,  5  Bussell,  75  Ark.  25,  28,  86  S.  W.  814; 

N.  W.  543.  ■  Frost  v.  North  British  &  Mercantile 

1  Ferebee  v.  North  Carolina  Home  Ins.  Co.  77  Vt.  407,  416,  60  Atl.  803. 
Ins.  Co.  68  N.  C.  11.  ^  Continental  Ins.  Co.  v.  Willets,  24 

2  Iowa  Life  Ins.  Co.  v.  Lewis,  187  Mieh.  268;  Marland  v.  Roval  Ins.  Co. 
IT.  S.  335,  47  L.  ed.  204,  23  Sup.  Ct.  71  Pa.  393.  See  preceding  sections 
126.     Cited  in  Mutual  Life  Ins.  Co.  in  this  chapter. 

V.  Abbev,  76  Ark.  328,  331,  88  S.  W.        *  Wall  v.  Home  Ins.  Co.  8  Bosw. 
950;  Fidelity  Mutual  Life  Ins.  Co.  v.    (N.  Y.)  597,  aff'd  30  N.  Y.  157. 
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not  prejudice  lier  rights.  Before  the  reply  was  received  to  the 
agent's  letter,  the  assured  died.  The  premium  note  was  unpaid 
when  due,  and  of  this  fact  the  Philadelphia  agent  knew  nothing. 
It  was  decided  that  under  the  assignment  the  company  could  set 
up  the  forfeiture  as  well  against  the  assignee  as  the  assured;  that 
the  former  had  no  right  to  rely  upon  the  belief  that  the  first 
premium  had  been  paid  in  cash ;  that  no  waiver  arose  either  from 
the  retention  of  the  notes  by  the  company,  nor  its  delay  in  answer- 
ing its  agent's  letter,  nor  from  the  agent's  acts.^  So  in  another 
case,  after  the  local  agent  of  a  benevolent  society  had  returned 
the  receipt  for  nonpayment  of  assessments,  the  secretary  again 
forwarded  them  to  the  agent  for  collection,  mentioning  a  day 
certain  beyond  which  the  time  of  payment  would  not  be  extended. 
Payment  not  being  made  within  the  period  specified,  ten  days 
thereafter  the  agent  forwarded  the  money  to  the  company  which 
he  had  collected  by  contributions  from  friends  of  the  a.ssured. 
The  society  refused  to  receive  the  money,  and  it  was  returned  to 
the  donors.  Upon  an  action  against  the  company,  it  was  held  that 
the  forfeiture  was  not  waived.^ 

§  555a.  Same  subject. — It  is  held  that  though  an  agent  has  power 
to  make  the  contract  of  insurance  and  receive  the  premium,  he 
has  no  authority,  without  an  express  authorization,  to  bind  the 
company  by  receiving  it  after  it  becomes  due.'  It  is  also  declared 
that  a  collecting  agent  has  no  power  to  waive  a  forfeiture  or  bind 
the  company  by  the  receipt  of  overdue  premiums,  there  being  no 
evidence  that  the  agent  had  possessed  or  before  attempted  to  exer- 
cise such  authority,  and  the  policy  also  providing  that  no  agent 
can  waive  forfeiture  except  in  a  certain  manner,^  and  that  a  gen- 
eral agent  may  not  waive  such  a  condition  where  such  exercise  of 
authority  is  prohibited  by  the  policy.^  So  it  is  held  that  the  rep- 
resentations or  acts  of  an  insurer's  agent  in  respect  to  indulgence  as 
to  the  payment  of  premiums,  contrary  to  the  terms  of  the  policy, 
will  not  be  sufficient  to  create  an  estoppel  against  the  insurer, 
unless  sanctioned  by  the  company  itself. i°     So  where  the  policy 

5  How  V.  Union  Mutual  Life  Ins.  v.  Minnequa  Improvement  Co.  100 
Co.  SO  X.  y.  32.  Pa.   St.  137. 

6  Illinois  Alasons  Benefit  Soc.  v.  ^  ^Marvin  v.  I'niversal  Life  Ins.  Co. 
Baldwin,  8(5  111.  479.  8.')  N.  Y.  278,  311  Am.  Rep.  607.    See 

'  Bouton  V.  American  Mutual  Life  New  York  Life  Ins.  Co.  v.  Fletcher, 

Ins.  Co.  25  Conn.  542.  117  U.  S.  519,  29  L.  ed.  934,  G  Sup. 

8  Metropolitan  Life  Ins.  Co.  v.  Mc-  Ct.  837. 
Gratli,  52  N.  J.  L.  358.  19  Atl.  38().  1°  New  York  Life  Ins.  Co.  v.  Eer- 
See  Mesereau  v.  Phoenix  Mutual  Life  fjleston,  96  U.  S.  572.  24  L.  ed.  841. 
Ins.  Co.  66  N.  Y.  274.  As  to  brokers'  Cited  in:  Alabama.— ^[o]n\o_  Life- 
powers  to  waive  prejiayment  of  pre-  Ins.  Co.  v.  Pruett.  74  Ala.  487,  406. 
mium,  see  Pottsville  Mutual  Ins.  Co.  Pennsylvania.— Gander     v.      Lan- 
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provides  that  only  certain  officers  can  waive  a  general  agent  has 
no  authority  to  bind  the  company  by  acceptance  of  the  amount 
of  an  overdue  note  even  though  said  acceptance  was  of  itself  not 
a  waiver  because  it  was  dependent  upon  the  insured's  furnishing 
a  health  certificate  pending  reinstatement  at  the  instance  of  the 
insurer."  And  where  a  policy  of  life  insurance  provides  that  if 
the  premiums  are  not  paid  at  maturity  the  policy  becomes  void, 
that  the  acceptance  of  a  premium  after  maturity  is  not  a  waiver 
of  the  payment  of  future  premiums  at  maturity,  and  that  only 
the  president  and  secretary  together  have  power  to  alter  policies 
or  waive  forfeitures,  the  acceptance  of  overdue  premiums  by  the 
company,  and  the  promise  of  its  agent,  after  the  maturity  of  a 
subsequent  premium,  to  accept  it  if  paid  before  a  certain  time,  is 
not  a  waiver  by  the  company  of  the  forfeiture  caused  by  the  fail- 
ure to  pay  the  last  premium  at  maturity;  and  in  the  event  of  the 
death  of  the  insured  before  the  payment  of  such  overdue  pre- 
mium, the  policy  is  void.^^  Nor  can  the  agent  by  oral  contract 
with  the  assured,  waive  the  express  terms  of  the  policy,  and  extend 
the  time  for  a  premium,  where  the  policy  provides  that  none  of 
its  terms  can  be  varied  or  modified  or  any  forfeiture  waived,  or 
premiums  in  arrears  received,  except  by  agreement  in  writing, 
signed  by  the  pra«ident,  vice-president,  secretary,  or  assistant  sec 
retary,  whose  authority  for  that  purpose  cannot  be  delegated 
Again,  representations  by  a  general  agent  to  insured  that  he  would 
have  no  further  premiums  to  pay  are  so  inimical  to  the  insurer's 
interest  and  of  such  a  character  that  no  reasonably  prudent  man 
could  assume  that  the  agent  was  authorized  to  make  them,  and 
should  have  put  the  insured  on  inquiry  as  to  the  agent's  authority 
and  therefore  the  insurer  was  not  estopped  thereby  to  claim  a  for- 
feiture for  nonpayment  of  premiums.^*  The  question,  however, 
in  relation  to  premiums  must  rest  upon  the  apparent  authority 

caster  County  Mutual  Fire  Ins.  Co.  Life  Ins.  Co.  125  Ga.  552,  54  S.  E. 

18   Lane.   L.'Rev.   244;    Bowman   v.  043. 

Perklomen    Vallev    Mutual    Fire    &  ^^  j^a^tz  v.  Vermont  Life  Ins.  Co. 

Storm  Ins.  Co.  17  Montg.  Countv  L.  139  Pa.   St.  546,  10  L.R.A.  577,  23 

Rep.  194.  Am.  St.  Rep.  202,  21  Atl.  80. 

South    Carolina.— J)m\    v.    Valley  ^^  jyjcElroy    v.    Metropolitan    Life 

Mutual  Life  Assoc.  29   S.   Car.  560,  Ins.  Co.  84  Neb.  866,  23  L.R.A. (N.S.) 

583,  8  S.  E.  27.  968,  122  N.  W.  27. 

Tearas.— Piedmont  &  Arlington  Life  ^*  Security  Life  Ins.  Co.  v.  Fades, 

Ins.   Co.   V.   Fitzgerald.   1   Tex.    Civ.  152  Ky.  577,  153  S.  W.  989,  42  Ins. 

App.  Cas.  (White  &  W.)  sec.  1347.  L.  J.  013. 

^^  Bank  of  Commerce  v.  New  York 
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of  the  agent  and  the  question  whether  the  insured  had  ac-tually 
or  constructively  notice  of  any  limitations  on  the  agent's  powers." 
§  556.  Agent's  powers:  other  insurance:  waiver. — An  agent  may 
waive  a  condition  as  to  other  insurance  although  the  policy  requires 
that  the  consent  of  the  company  be  written  on  the  policy ; "  and 
although  there  are  such  provisions  in  the  policy,  the  company  is 
estopped  to  deny  consent  to  other  insurance  where  the  policy  was 
given  its  agent  for  the  puipose  of  having  such  consent  indorsed 
thereon,  and  the  other  insurance  was  requested  by'  the  agent. ^' 
So  under  a  Missouri  decision  even  though  consent  to  other  insur- 
ance is  required  to  be  indorsed  upon  the  policy  the  company  will 
be  esto|)ped  to  deny  its  consent  by  the  acts  and  knowledge  of 
its  agents  who  issued  and  delivered  the  policy. ^^  And  where  the 
{Policy  provides,  in  terms,  that  it  shall  be  void  if  the  insured  there- 
after procures  other  insurance  on  the  property,  unless  otherwise 
provided  by  agreement  indorsed  on  the  policy,  or  added  thereto, 
and  there  is  a  written  statement,  signed  by  the  company's  agent, 
bearing  even  date  with  the  policy,  and  attached  thereto,  as  a  part 
thereof,  to  the  effect  that  if,  at  the  time  of  a  fire,  the  whole  amount 
of  insurance  on  the  property  shall  be  less  than  eighty  per  cent  of 
the  actual  cash  value  thereof,  the  company  shall  be  liable  for  only 
such  proportion  of  the  loss  or  damage  as  the  amount  insured  by 
the  policy  shall  bear  to  said  eighty  per  cent  of  said  actual  cash 
value,  such  statement  gives  implied  authority  to  procure  additional 
insurance,  and.  if  procured  within  the  prescribed  limits,  it  does  not 
vitiate  the  policy,  especially  where  it  is  obtained  by  the  same  agent 
who  issued  the  fir.st  policy. ^^  So  in  another  case,  where  the  policy 
stipulated  that  consent  to  other  insurance  must  be  indorsed  there- 
on, it  was  held  that  such  provision  could  be  orally  waived  by  the 
company's  agent. 2°  So  where  the  general  agent  applies  to  an 
insured  to  renew  his  policy  and  is  informed  by  the  latter  that  he 
has  contracted  to  sell  the  insured  property,  has  put  the  purchaser 

^5  See  chapter  XXIII.,   §§  424  et  As  to  notice  to  and  knowlcdtre  of 

seq.  herein.  ajrent,  see  §§  515  et  seq.  herein. 

^^  Lvfominfr  Ins.  Co.  v.  Barringer,  ^'  Cobb  v.  Insurance  Co.  of  North 

73  111."  230;  Connecticut  Fire  Ins.  Co.  America,  11  Kan.  93. 

V.  I\roore,  154  Kv.  18,  15(5  S.  W.  867,  "  Polk  v.  Western  Assurance  Co. 

42  Ins.  L.  J.  11C5;  Northwestern  Na-  114  Mo.  App.  514.  00  S.  W.  397. 

tional  Ins.  Co.  v.  Avant,  132  Kv.  106,  ^^  Pool    v.    I\Iilwaukee    :\Iechanic.s' 

116   S.  W.  274.   38  Ins.  L.   J.   472;  Ins.  Co.  91  Wis.  530,  51  Am.  St.  Rep. 

Staats    v.    Pioneer    Ins.    Assoc.    5.5  919.  65  N.  W.  54. 

Wash.  51,  104  Pac.  185.     See  §  2487  20  Liverpool  &  London  &  Olobe  Ins. 

herein.  Co.  v.   Shcfify,  71  Miss.  919,  16   So. 

Aj?ent   may   waive  conditions  not-  307. 
withstanding?  inhibition  in  policv,  see 
§  439  herein. 

1350 


g  556  JOYCE  OX  INSURANCE 

in  possession,  and  received  part  of  the  purchase  price,  giving  a 
full  statement  as  to  the  condition  of  the  title  and  the  ownership, 
and  such  agent,  without  written  application,  writes  and  delivers 
a  new  policy  on  the  property,  which  he  states  is  sufficient  to  meet 
the  situation  disclosed,  and  receives  the  premium,  the  insurer  is 
estopped  to  set  up  a  forfeiture  of  the  policy  by  reason  of  condi- 
tions therein  rendering  it  void  if  the  interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership,  unless  otherwise 
•provided  by  agreement  indorsed  on  the  policy,  and  that  no  agent 
of  the  insurer  can  waive  any  condition  of  the  policy  except  by 
wTitten  agreement  indorsed  thereon  or  annexed  thereto.^  And 
the  company  is  estopped  to  deny  consent  to  other  insurance,  under 
a  policy  provision  prohibiting  it  w-ithout  its  written  consent,  where 
the  insurer's  agent  placed  part  of  the  applied  for  amount  in  insur- 
er's company  and  the  balance  in  other  companies  and  kept  all 
the  policies  for  a  few  days  before  delivery  and  payment  of  the 
premium.^  Again,  notice  of  additional  insurance  to  the  local  agent 
authorized  to  make  contracts,  collect  premiums,  countersign  and 
deliver  policies,  to  consent  to  additional  insurance  and  to  indorse 
the  insurer's  consent  thereto  on  the  policy,  and  to  grant  removal 
permits  and  to  make  indorsements  therefor  on  the  policy  is  notice 
to  the  insurer;  and  an  agent  with  such  powers  is  a  general  agent. 
And  although  the  additional  insurance  does  not  exist  at  the  time 
the  policy  is  written  and  the  agent  does  not  communicate  the  fact 
of  additional  insurance  to  the  company  there  is  a  waiver  by  said 
company  of  the  provisions  requiring  written  consent  for  other 
or  additional  insurance  of  which  the  agent  was  informed,  at  the 
time  an  additional  premium  was  paid  to  him  for  a  removal  per- 
mit, of  said  additional  insurance.^  So  a  condition  in  a  standard 
policy  requiring  the  fact  of  concurrent  insurance  to  be  indorsed 
thereon  is  waived  where  a  local  agent  authorized  to  issue  policies 
and  consummate  the  contract  is  informed,  at  the  time  the  policy 
is  issued,  that  other  insurance  is  to  be  carried  on  the  property, 
although  the  required  consent  is  not  indorsed  on  the  policy.*  So 
in  case  of  a  foreign  company  the  local  agent,  in  the  absence  of 
special  limitations  upon  his  powers,  may  waive  a  condition  in  the 
policy  against  other  insurance,  even  though  the  policy  provides 

1  Virpnia  Fire  &  Marine  Ins.  Co.    56  Fla.  246,  47  S.  E.  947,  38  Ins.  L. 
V.  Richmond,  102  Va.  429,  102  Am.   J.  320. 

St.  Rep.  946,  46  S.  E.  463.  *  Hulen  v.  National  Fire  Ins.  Co. 

2  Wensel  v.  Pro]ierty  Mutual  Ins.  of  Hfd.  80  Kan.  127,  102  Pac.  52. 
Assoc,   of  Waterloo,  129  Iowa,  295,  On   what  is  concurrent   insurance, 
105  N.  W.  522.  see  note  in  49  L.R.A.(N.S.)  374. 

3  Eagle  Fire  Ins.  Co.  v.  Lewallon. 
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for  indorsement  thereon  of  a  specific  agreement.*  And  when  the 
local  agent  of  fire  company,  who  has  the  power  to  accept  a  risk 
and  deliver  the  policy  of  insurance,  at  and  prior  to  the  time  of 
the  delivery  of  the  policy,  is  advised  and  has  full  knowledge  of  the 
fact  that  other  insurance  upon  the  property  is  in  force,  and  with 
that  knowledge  accepts  the  premium  and  delivers  the  policy  with- 
out any  indorsement  thereon,  such  policy  is  binding  upon  the 
company,  notwithstanding  the  fact  that  it  contains  a  provision 
prohibiting  the  existence  of  concurrent  insurance  without  written 
consent  thereto  indorsed  on  the  policy,  and  notwithstanding  it 
contains  a  provision  that  none  of  the  company's  officers  or  agents 
can  waive  any  of  its  provisions,  except  in  writing  indorsed  on  the 
policy.^  And  where  a  soliciting  agent's  information  that  there 
is  other  insurance  on  the  property,  is  obtained  prior  to  delivery 
of  the  policy  and  during  negotiations  therefor,  the  insurer  is  bound 
even  though  consent  of  the  company  for  other  insurance  is  required 
to  be  indorsed  upon  the  policy.'  So  if  a  policy  mentions  a  prior 
insurance,  this  is  sufficient  notice,  although  it  provides  that  consent 
to  such  insurances  must  be  given  by  the  directors,  and  indorsed 
on  the  policy  under  the  hand  of  the  president  and  secretary,  nor 
is  further  notice  necessary  for  its  renewal  in  such  case,*  and  the 
agent's  knowledge  in  this  respect  binds  the  company,  even  though 
consent  to  other  insurance  be  not  indorsed  upon  the  policy  as 
required  thereon.  In  such  cases  there  is  a  waiver  or  estoppel  as 
against  the  company.^  Again,  if  at  the  time  a  policy  of  fire  insur- 
ance is  issued,  other  insurance  exists  on  the  same  property,  and 
that  fact  is  known  to  the  insurance  company,  and  the  latter  accepts 
the  premium  without  denying  the  validity  of  the  policy  on  account 
of  such  other  insurance  until  after  the  loss,  such  conduct  on  the 
part  of  the  company  constitutes  a  waiver  of  a  provision  in  the  policy 
requiring  written  consent  for  other  insurance,  and  the  company  is 

5  Goldwater  v.  Liverpool  &  London  tional  Ins.  Co.  1  Dill.   (U.  S.  C    C  ) 

&   Globe   Ins.   Co.   39   Hun    (N.   Y.)  443.  Fed.  Cas.  No.  5298. 

176,  12  Cent.  Rep.  49,  aff'd  109  N.  C  aU  fo  mi  a. —Fishheck    v.    Phcenix 

Y.  618,  15  N.  E.  895.  Ins.  Co.  54  Cal.  422. 

®  Western     National     Ins.     Co.     v.  Georgia.— Carruix'i  v.  Atlantic  Fire 

Marsh,  34  Okla.  414,  42  L.R.A.(N.S.)  Ins.  Co.  40  Ga.  135,  2  Am.  Rep.  567. 

991,    125    Pac.    1094.     But    compare  Kentucki/.— Kenton     Ins.     Co.     v. 

Merchants'    &    Planters'    Ins.    Co.    v.  Shea,  6  r>ush  (Ky.)  174. 

Marsh.  34  Okla.  453,  42  L.R.A.(N.S.)  il/<rr///«//(/.— National    Ins.    Co.    v. 

996,  125  Pae.  1100.  Crane,  16  Md.  260,  77  Am.  Dec.  289. 

■^  Kelly    V.    Citizens    Mutual    Fire  New   H  am  pi^h  I  re. —Bndlev  v.   New 

Assoc,  m  Minn.  477,  105  N.  W.  675.  Hamj)shire   Fire  Ins.   Co.   55   N.   H. 

8  First  Baptist  Soc.  v.  Hillsborough  110;  Goodall  v.  New  England  Mutual 

Mutual  Fire  Co.  19  N.  H.  580.  Ins.  Co.  25  N.  H.  169. 

^  Unite^l  Slates. — Geib  v.  Intema- 

Joyce  Ins.  Vol.  II. — 86.  13G1 
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liable  for  the  loss  though  its  consent  for  such  other  insurance  was 
not  indorsed  on  the  policy.^"  And  if  a  general  agent  who  issues 
the  policy  knows  of  and  consents  to  additional  insurance,  but  fails 
to  indorse  it  thereon,  and  also  neglects  to  notify  the  insurer,  and 
its  adjuster  after  the  loss  and  with  knowledge  of  such  insurance, 
and  without  objection  thereto  seeks  to  adjust  the  loss,  the  insurer 
is  estopped  to  claim  a  forfeiture  on  the  ground  that  additional 
insurance  had  been  procured  without  its  consent  being  indorsed 
on  the  policy  as  required  thereunder.^^ 

§  556a.  Same  subject. — Notice  of  other  insurance  is  sufficient  if 
given  to  the  agent  who  effects  the  policy,^^  g^  ^^  agent  clothed 
with  authority  to  make  contracts  of  insurance,  to  issue  policies  and 
to  receive  premiums  therefor,  is  the  general  agent  of  the  insurer 
and  authorized  to  consent  to  additional  insurance  and  the  insurer 
is  bound  not  only  by  notice  to  such  agent,  but  his  knowledge  of 
matters  relating  to  the  contract  of  insurance  must  be  held  to  be 
the  knowledge  of  the  insurer.^^  And  the  insurer  is  charged  with 
the  knowledge  of  his  soliciting  agent  obtained  from  the  insured 
at  the  time  of  the  application  and  transmission  thereof  to  the 
company  although  both  the  agent  and  applicant  acted  under  the 
mistaken  belief  that  an  existing  policy  had  expired.  But  the  first 
policy  is  forfeited  by  procuring  the  second  policy  without  indorse- 
ment of  a  consent  as  required  by  its  terms.^*  And  the  declarations 
of  an  agent  that  a  second  insurance  had  been  indorsed  on  the  first 
policy  estops  the  company  from  objecting  to  the  want  of  an  indorse- 
ment.^^ So  the  company  is  bound  if  the  agent  has  notice  and 
neglects  to  indorse  it  on  the  policy. ^^  There  is  also  an  estoppel 
against  the  company  where  the  agent  receives  the  policy  to  do  what 
is  necessary  concerning  additional  insurance,  and  he  afterward 
returns  the  same,  saying  it  is  all  right,  although  such  insurance 
was  not  in  fact  indorsed  or  otherwise  acknowledged  in  writing  on 
the  policy  as  required  by  the  by-laws,  the  company  being  a  mutual 
one;  "  and  where  the  agent  had  acted  in  canceling  and  substituting 

1°  Hartford  Fire  Ins.   Co.  v.  Red-        "  Kahn  v.  Traders'  Ins.  Co.  4  Wyo. 

ding,  47  Fla.  228,  67  L.R.A.  518,  110  419,   62   Am.    St.   Rep.   47,   34   Pac. 

Am.  St.  Rep.  118,  37  So.  62.  1059. 

^^  Kahn  v.  Traders  Ins.  Co.  4  Wvo.        ^*  Wilson  v.  Anchor  Fire  Ins.  Co. 

419,  62  Am.  St.  Rep.  47,  34  Pac.  1059.  143  Iowa,  458,  122  N.  W.  157. 

^2  Havward  v.  National  Ins.  Co.  52        ^*  Mentz  v.  Lancaster  Fire  Ins.  Co. 

Mo.   18i,  14  Am.   Rep.  400.     See   §  79  Pa.  St.  475. 
2487  herein.  ^6  N-^tional   Ins.    Co.  v.   Crane,   16 

As  to  notice  to  and  knowledge  of  Md.  260,  77  Am.  Dec.  289 ;  New  Eng- 

agent,  see  §§  515  et  seq.  herein.  land  Fire  &  Marine  Ins.  Co.  v.  Schet- 

Agent   may  waive   conditions  not-  tier,  38  111.  166. 
withstanding     inhibition     in     policy.        ^''  Redsfrake    v.    Cumberland    Mu- 

See  §  439  herein.  tual  Fire  Ins.  Co.  44  N.  J    L.  294. 

1362 


AGENTS  OF  INSURER— THE  POLICY  §  556a 

policies  for  the  assured,  and  so  had  full  knowledge  of  the  existence 
of  other  insurance,  there  was  held  to  be  a  waiver  of  the  condition 
against  other  insurance,  and  that  the  company  was  estopped  to 
deny  the  sanie.^^  ►r^o  an  estoppel  to  deny  consent  to  such  insurance 
will  arise  where  after  the  loss  the  agent,  knowing  of  other  insurance, 
requires  proof  of  loss,  etc.,  at  a  great  expense  to  assured  ;^^  and 
where  the  agent  was  informed  of  other  insurance  on  the  property, 
and  did  not  object,  but  promised  to  indorse  it  thereon,  and  the 
fissured  relied  upon  his  agTeement,  and  just  before  loss,  the  agent 
arranged  to  renew  the  policy  and  made  a  memorandum  thereof, 
but  never  indorsed  the  same,  it  was  held  that  the  company  was 
bound,  even  though  the  policy  provided  that  there  could  be  no 
waiver,  by  any  agent  except  by  distinct  agreement  contained  in 
the  body  of  the  policy.^**  And  where  all  the  companies  are  repre- 
sented by  the  same  agent,  and  he  delivers  the  policies,  there  is  a 
sufficient  notice  of  other  insurance.^  So  a  false  statement  in  an 
application  that  there  is  no  other  insurance  on  the  property  will 
not  make  the  policy  void  where  the  other  insurance  was  placed 
upon  it  by  the  same  insurance  agents,  and  the  statement  of  the 
insured  to  the  agents  who  wrote  the  application  wa.s  that  there  was 
no  other  insurance  except  what  they  had  placed  on  the  property.^ 
So  a  general  agent  has  authority  to  indorse  permission  on  the 
policy  for  other  insurance  "without  notice,"  and  insurance  effected 
by  him  after  he  has  so  done  does  not  work  a  forfeiture ;  ^  and 
where  the  agent  informed  his  company  that  if  it  could  not  take  the 
whole  risk  he  would  place  a  portion  in  some  other  company,  which 
was  done,  and  thereafter  the  agent  indorsed  his  consent  to  other 
insurance  on  the  policy,  it  was  held,  after  the  loss,  to  be  a  sufficient 
notice  to  the  company,*  and  if  the  agent  knows  when  he  receives 
the  application  that  the  assured  desires  and  is  applying  for  con- 
current insurance  in  excess  of  that  permitted  by  the  policy,  this 
knowledge  is  imputed  to  the  insurer,  and  precludes  it  from  main- 
taining a  defense  upon  the  fact  that  additional  insurance  was 
finally  obtained.^     and  the  knowledge  of  the  agent  is  that  of  the 

^^  Hadlev  v.  New  Hampshire  Fire  ^  Steele    v.    German    Ins.    Co.    93 

Ins.   Co.  55  N.  H.  110.  Mich.  81,  18  L.R.A.  85,  53  N.  W.  514. 

^^  Webster  v.  Plicpnix   Ins.  Co.  30  ^  Warner  v.  Peoria  Marine  &  Fire 

Wis.  67,  17  Am.  St.  Rep.  479.  Ins.  Co.  14  Wis.  318. 

2°  Morrison    v.    Insurance    Co.    of  *  Farmers'  Mutual  Ins.  Co.  v.  Tav- 

Nortli  America,  69  Tex.  353,  5  Am.  lor,  73  Pa.  St.  342. 

St.  Rep.  63,  6  S.  W.  605.  »  Hagan  v.  Merchants'  &  Bankers' 

^  Insurance  Co.  of  North  America,  Ins.    Co.   81    Iowa,   321,   25   Am.    St. 

Merchant's  Ins.   Co.  &  Lumberman's  Kep.  403,  46  N.  W.  1114. 

Ins.  Co.  V.  McDowell,  50  111.  120,  99  Double    insurance   and    concurrent 

Am.  Dec.  497.  insurance  distingruislicd  in  Lawver  v. 
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company  where  he  procures  the  first  policy  and  afterward  effects 
other  insurance  in  another  company.^  So  wliere  the  agent  who 
issued  the  policy  had  issued  the  other  insurance,  and  had  requested 
the  insured  to  take  out  additional  insurance,  his  knowledge  binds 
the  company.'''  So  an  agent  authorized  to  make  and  revoke  con- 
tracts of  insurance  may  bind  the  company  by  receiving  notice,^ 
and  if  the  agent  at  the  time  of  issuing  the  policy  knew  of  other 
insurance  on  the  property,  and  did  not  object  on  that  account  to 
issuing  it  and  receiving  the  premium,  this  will  waive  the  condition 
against  other  insurance.^  So  the  company  is  bound  where  its  local 
agent  examines  other  policies  on  the  same  property.^"  So  notice 
of  another  insurance  given  to  the  agent,  and  his  consent  thereto, 
express  or  implied,  binds  the  principal.  This  is  so  in  case  notice 
is  given  to  a  local  agent  of  a  foreign  company,"  or  where  notice  of 
prior  insurance  is  given  to  an  agent  authorized  to  make  surveys 
and  receive  applications,  or  to  a  soliciting  agent  authorized  to 
negotiate  contracts  of  insurance.^^  And  the  same  is  true  of  an  oral 
notice.^^     And  the  rule  applies  to  a  local  agent,^*  and  an  agent 

Globe  Mutual  Ins.  Co.  25  S.  Dak.  549,  Illinois. — Insurance   Co.   of  North 

127  N.  W.  615,  39  Ins.  L.  J.  1588,  America  v.  McDowell,  50  111.  120,  99 

1596.  Am.  Dec.  497. 

"Other  insurance,"   "double  insur-  Kentucky. — Von  Bories  v.  United 

ance"    and    "overinsurance,"    see    §§  Life,  Fire  &  Marine  Ins.  Co.  8  Bush 

2455,  2456  herein.  (Ky-)  133;  Kenton  Ins.  Co.  v.  Shea, 

Concurrent   insurance   defined,   see  6  Bush  (Ky.)  174. 

§  2480  herein.  Missouri. — Hamilton  v.  Home  Ins. 

6  Von  Boires  v.  United  Life,  Fire  Co.  94  Mo.  353,  7  S.  W.  261;  Pelk- 
&  Marine  Ins.  Co.  8  Bush  (Ky.)  133.  in^ton  v.  National  Ins.  Co.  55  Mo. 
See  also  Brandup  v.  St.  Paul  Fire  &  172;  Havward  v.  National  Ins.  Co. 
Marine  Ins.  Co.  27  Minn.  393,  7  N.  52  Mo.  181,  14  Am.  Rep.  400. 

W.  735;  Russell  v.  State  Ins.  Co.  55  New   Jersey. — Schenck    v.    Mercer 

Mo.  585.     See  Dunie  v.   Kensington  County  Mutual  Fire  Ins.  Co.  24  N. 

Mutual  Fire  Ins.  Co.  24  Lancaster  L.  J.  L.   (4  Zab.)  447. 

Rev.  316,  318.  New   York.— Wood  v.  Poughkeep- 

7  Home  Ins.  Co.  v.  Wood,  47  Kan.  sie  Ins.  Co.  32  N.  Y.  619 ;  Shelden  v. 
521,  28  Pac.  167.  Atlantic  Ins.  Co.  26  N.  Y.  460,  84  Am. 

8  Planters'  Mutual  Ins.  Co.  v.  Ly-  Dec.  231;  Carroll  v.  Charter  Oak 
ons,  38  Tex.  253.  Ins.  Co.  40  Barb.   (N.  Y.)   292;  Mc- 

^  Lvcoming  Ins.  Co.  v.  Barringer,  Ewen    v.    Montgomerv    County    Mu- 

73  111.  230.  tual  Ins.  Co.  5  Hill  (N.  Y.)  101. 

^°  Pechner   v.    Phoenix    Ins.    Co.    6  M'i.sconsin. — American   Ins.    Co.   v. 

Lans.  (N.  Y.)  41L  Gallatin,  48  Wis.  36,  3  N.   W.  772, 

^^  Goldwater  v.  Liverpool  &  London  Ryan,  C.  J.,  dissenting. 

&   Globe  Ins.   Co.   39   Hun    (N.   Y.)  "^^  Wilson   v.   Genesee  Mutual   Ins. 

176,  12  Cent.  Rep.  49,  aff'd  109  N.  Co.  16  Barb.    (N.  Y.)   511;   Schenck 

Y.  618,  15  N.  E.  895.                           •  v.  Mercer  County  Mutual  Fire  Ins. 

12  United  States.— Geih  y.  Interna-  Co.  24  N.  J.  L.  (4  Zab.)  447;  Sexton 

tional  Ins.  Co.  1  Dill.   (U.  S.  C.  C.)  v.  Montgomery  Co.  Ins.  Co.  9  Barb. 

443,  Fed.  Cas.  No.  5298.  (N.  Y.)  191. 
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to  take  and  revoke  risks  may  consent  to  a  prior  or  subs;equent 
insurance  on  the  property;^*  and  the  knowledge  of  an  agent  of 
such  insurance  at  tlie  time  of  the  issue  of  renewal  policies  estops 
the  company."  Where  the  same  persons  are  directors  of  both 
insuring  companies,  and  examine  the  applications,  there  is  an 
esto{)pel  to  deny  notice  or  consent,  notwithstanding  the  policy 
provides  that  notice  be  given  the  secretary  and  the  directors'  con- 
sent obtained."  And  the  knowledge  of  the  secretary'  of  an  insur- 
ance company,  when  issuing  a  policy,  of  other  insurance,  which 
the  insured  agrees  to  let  nm  out,  prevents  the  forfeiture  of  the 
policy  for  a  false  answer  in  the  application  that  there  was  no  other 
insurance."  And  there  is  a  valid  consent  to  other  insurance  where 
the  secretary  of  the  company  acknowledges  by  letter  that  notice 
thereof  is  received,  for  in  such  case  the  assured  has  the  right  to 
assume  an  approval  by  the  company."  And  where  application  is 
made  to  the  agents  for  a  certain  amount  of  insurance,  of  which  they 
do  not  take  all.  but  the  assured  procures  the  balance  and  notifies 
the  agents  immediately,  the  company  is  bound  by  the  notice,  al- 
though the  policy  provides  for  a  written  indorsement  of  consent.^" 
So  notice  of  additional  insurance  may  before  receipt  of  the  policy 
be  given  to  an  agent  of  the  insurer  who  effected  the  insurance,  and 
to  whom  the  policy  was  given  for  delivery,  and  the  indorsement 
of  such  additional  in.surance  on  the  policy  by  the  agent  is  the,  act 
and  assent  of  the  company.^  And  in  case  of  a  mutual  company, 
where  it  appeared  that  a  member  informed  the  agent  that  he  had 
effected  other  insurance,  and  the  agent  replied  that  it  was  all  right, 
the  company  was  held  bound.  It  further  appeared  in  tliis  case 
that  one  of  the  additional  policies  was  afterward  canceled,  and 
another  written  for  the  same  amount  in  another  company,  and 
the  agent  told  the  assured  that  notice  of  such  substitution  was 
unnecessary  and  it  was  held  that  the  notice  to  the  agent  was  notice 
to  the  company.^  When  insurance  adjusters  report  the  total  amount 
of  insurance,  and  the  proportionate  share  of  the  loss  to  be  paid  by 
each  of  several  companies  interested,  this  alone  is  not  a  waiver  by 

"  Phfrnix    Ins.    Co.   v.    Spiers,    87        "  Dailev  v.  Preferred  Masonic  Mu- 

Ky.  285,  10  Ky.  L.  Rep.  254,  8   S.  tual   Aid  "Assoc.    102   Mioh.   289.   2(i 

W.  453.  L.R.A.  171,  57  N.  W.  184. 

"  Carrugi  v.  Atlantic  Fire  Ins.  Co.        "  Potter  v.   Ontario  &  Livin.Erston 

40  Ga.  135.  2  Am.  Rep.  567.  MnU\a\  Ins.  Co.  5  Hill  ( N.  Y.)  147. 

"Carroll  v.  Charter  Oak  Ins.  Co,        20  IJ^,r^vitz  v.  Equitable  Mutual  Ins. 

40  Barb.   (N.  Y.)   292,  38  Barb.   (N.  Co.  40  Mo.  557,  93  Am.  Dec.  321. 
Y.)    402;    Carruf?i   v.    Atlantic   Fire       ^  Davton    Ins.    Co.    v.    Kelly,    24 

Ins.  Co.  40  Ga.  135,  2  Am.  Rep.  567.  Ohio  Sr.  345,  15  Am.  Rep.  612. 

"  Goodall  V.  New  England  Mutual       ^  Combs     v.     Slire\vsl)ury     Mutual 

Fire  Ins.  Co.  25  N.  H.  169.  Fire  Ins.  Co.  34  N.  J.  Eq.  403. 
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the  company  not  represented  by  them,  of  a  condition  in  the  policy 
of  sucli  company  hmiting  the  amount  of  insurance;  but  if  such 
company  receives  such  report,  showing_  over-insurance,  and  that 
it  is  expected  to  pay  its  proportionate  share  of  the  adjusted  loss, 
and  retains  such  report  without  objection,  it  thereby  waives  the 
protection  of  the  condition  limiting  the  amount  of  insurance  to 
be  carried.^ 

Where  insured  relies  upon  waiver  by  an  agent  of  a  stipulation 
against  co-insurance  the  burden  of  proof  is  upon  him  to  show  that 
said  agent  was  advised  and  had  knowledge  of  such  insurance.'* 
And  where  an  insurer  pleads  as  a  defense  that  the  plaintiff,  in  mak- 
ing out  the  application,  for  insurance,  falsely  stated  that  there 
was  no  lien  and  no  other  insurance  on  the  property  insured,  the 
plaintiff  should  be  permitted  to  prove  that  a  clerk  of  a  general  agent 
of  the  insurer  solicited  the  insurance,  and  was  truly  informed 
respecting  the  lien  and  the  other  insurance,  and  that  it  was  by  his 
advice  that  the  applicant  did  not  disclose  these  facts.^  Again, 
when  it  is  claimed  in  an  action  on  a  policy  of  insurance  that  a 
notice  of  additional  insurance  was  given  to  a  clerk  of  an  agent 
of  the  insurer,  and  that  its  being  so  given  was  sufficient  to  comply 
with  the  policy,  evidence  is  admissible  which  tends  to  show  that 
the  agent  employed  clerks  who  were  in  the  habit  of  attending  to 
the  details  of  the  business  and  of  signing  consents  for  additional 
insurance.^  So  if  the  policy  be  seen  by  the  general  agent,  and 
thereafter  another  agent  in  another  place  consents  to  other  insur- 
ance, the  latter's  authority  to  so  consent  must  be  proved.'  But  it 
is  also  held  that  in  order  to  avoid  the  effect  of  a  condition  against 
prior  insurance,  proof  that  the  agent  who  took  it  was  put  upon 
inquiry  in  relation  to  it  is  insufficient';  it  must  be  shown  that  as 
a  matter  of  fact  the  agent  knew  of  the  outstanding  insurance.  He 
cannot  be  held  to  have  such  knowledge  where  by  mistake  he  sup- 
poses it  to  have  expired.^  And  it  is  held  inadmissible  to  show 
consent  to  other  insurance  by  evidence  other  than  that  of  indorse- 
ment on  the  policy,  signed  by  the  secretary,  where  the  company's 
charter  provides  for  such  manner  of  consent.^ 

3  Everett  v.  London  &  Lancashire  N.  Y.  57,  21  Am.   St.  Rep.  721,  10 

Ins.  Co.  142  Pa.  St.  332,  24  Am.  St.  L.R.A.  009,  25  N.  E.  1073. 

Rep.  499,  21  Atl.  819.  '  So   held  in   Security  Ins.   Co.   v. 

*  Western     National     Ins.     Co.    v.  Fay,  22  Mich.  467,  7  Am.  Rep;  670. 

Marsh,  34  Okla.  414,  42  L.R.A. (N.S.)  *  Landers  (Sanders)  v.  Cooper,  115 

991,  125  Pac.  1094.  N.  Y.  279,  .5  L.R.A.  6.38,  12  Am.  St. 

5  Goode  V.  Georjxia  Home  Ins.  Co.  Rep.  801,  22  N.  E.  212. 

92  Va.  392,  30  L.R.A.  842,  53  Am.  »  Couch   v.   City  Fire  Ins.   Co.   38 

St.  Rep.  817,  33  S.  E.  744.  Conn.  181,  9  A.m.  Rep.  375. 

BArff   V.    Star   Fire   Ins.    Co.    125 
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§  556b.  Statutory  policy:  provisions  as  to  agents  and  waiver  by 
failure  to  cancel:  other  insurance. — Under  a  statutory  form  of 
policy  which  provides  that  a  person  who  soHcits  insurance  or  issues 
policies  or  procures  applications  shall  be  held  to  be  the  general 
agent  of  the  insiu-er  issuing  the  policy  or  making  a  renewal  thereof 
except  as  to  proofs  of  loss  and  adjustment  thereof,  and  which  policy 
also  provides  that  it  shall  be  the  duty  of  the  insurer  in  order  to 
avail  himself  of  any  provision  in  the  policy  rendering  it  void  to 
promptly  cancel  the  policy  upon  having  notice  or  knowledge  of 
the  existence  of  any  facts  or  circumstances  which  would,  according 
to  the  terms  of  the  policy,  render  it  void,  otherwise  it  will  be  deemed 
to  have  waived  such  provision  or  provisions  voiding  the  policy,  the 
knowledge  of  such  agent  as  to  other  insurance  is  the  knowledge  of 
the  insurer,  and  it  thereupon  waives  its  right  to  declare  the  policy 
void  on  account  of  such  other  insurance  by  not  canceling  the  policy, 
or  by  issuing  it  with  knowledge  of  facts  rendering  it  void.^° 

§  557.  Broker:  other  insurance:  waiver. — It  is  declared  in  a  New 
York  case  ^^  that  if  an  agent  be  considered  a  mere  insurance  broker, 
a  forfeiture  is  not  saved  by  notice  to  him  of  other  insurance ;  ^^ 
but  the  agent,  however,  in  that  case  was  found  to  be  a  clerk  of 
the  company's  agent,  and  it  was  held,  therefore,  that  notice  to 
him  of  other  insurance  was  sufhcient  to  bind  the  company.  On 
the  same  line  mth  this  intimation  of  the  court  is  another  case  in 
the  same  state,  where  it  is  held  that  the  mere  employment  of  the 
same  broker  who  procured  the  first  policy  to  obtain  other  insurance 
in  another  company  does  not  operate  as  constructive  notice  to  the 
insurer  issuing  the  original  policy,  where  the  condition  therein 

1"  Lawyer  v.  Globe  Mutual  Ins.  Co.  South  Dakota. — Fosmark  v.  Equit- 

25  S.  Dak.  549,  127  N.  W.  615,  39  able  Fire  Assoc.  23  S.  Dak.  102,  120 

Ins.  L.  J.  1588.  N.    W.    777;    Vesey    v.    Commercial 

Citing     Iowa. — Gurnett     v.     Atlas  LTnion  Ins.   Co.  of  London,  Enj?.   18 

Mutual  Ins.  Co.  124  Iowa,  547,  100  N.  S.  Dak.  632,  101  N.  W.  1074;  Hard- 

W.  542;  Erb  v.  Fidelity  Ins.  Co.  99  ing  v.  Norwich  Union  Fire  Ins.  Co. 

Iowa,  727,  69  N.  W.  261.  10  S.  Dak.  64,  74  N.  W.  755. 

Michigan. — Power  v.  Monitor  Ins.  Texas. — Liverpool     &     London     tS: 

Co.  121  Mich.  364.  Globe  Ins.  Co.  v.  Ende,  65  Tex.  118. 

Minnesota.— Parsons,  Rich  &  Co.  v.  Wisconsin. — Welch  v.   Fire  Assoc. 

Lane  (Lane  v.  Parsons,  Rich  &  Co.:  of  Phila.  120  Wis.  456,  98  N.  W.  227. 

Millers'    &    ^Manufacturers'    Ins.    Co.  "  Arflf  v.  Starr  Fire  Ins.  Co.  125 

In  re)   97  Minn.  98,  4  L.R.A.(N.S.)  N.  Y.  57,  21  Am.   St.  Rep.  721.  10 

231.  106  X.  W.  485.  L.R.A.  609,  25  N.  E.  1073 ;  cited  in 

iVe6ra.sA-«.— Slobodisky    v.    Phoenix  More  v.  New  York  Bowery  Fire  Ins. 

Ins.  Co.  52  Neb.  395,  72N.  W.  483.  Co.  130  N.  Y.  537,  .548.  29  N.  E.  757. 

New    Yor^c.— Walsh    v.    Hartford  ^^  g^e  also  Devens  v.  IMeclianics'  & 

Fire  Ins.  Co.  73  N.  Y.  5.  Traders'  Ins.  Co.  83  N.  Y.  16S. 
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requires  that  notice  of  other  insurance  be  given  with  all  reasonable 
diligence  to  the  company.^^ 

§  558.  Agent's  powers:  other  insurance:  when  no  waiver:  in- 
stances.— It  is  held  that  where  the  policy  requires  that  prior  insur- 
ance must  be  mentioned  in  or  indorsed  thereon,  a  verbal  notice 
of  prior  insurance  is  insufficient  when  given  to  the  agent  of  the 
company  issuing  the  second  policy,  although  he  makes  a  mem- 
orandum thereof  in  a  book  of  his  own  wherein  are  other  entries 
concerning  insurance  matters.-^*  It  is  also  decided  that  if  a  policy 
provides  that  it  shall  be  void  if  the  insured  procures  other  insur- 
ance on  the  same  propert}^,  ''unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,"  and  another  clause  in  the 
contract  provides  that  no  agent  ''shall  have  power  to  waive  any 
provision  or  condition  of  this  policy,  except  as  by  the  terms  of  this 
policy  may  be  the  subject  of  agreement  indorsed  hereon  or  added 
hereto;  and  as  to  such  provisions  and  conditions  no  officer,  agent, 
or  representative  shall  have  such  power,  or  be  deemed  or  held  to 
have  waived  such  provision  or  conditions,  unless  such  waiver,  if  any, 
shall  be  written  upon,  or  attached  hereto,  nor  shall  any  privilege 
or  permission  affecting  the  insurance  under  the  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached,"  a  mere  oral 
permission  by  the  agent  to  the  insured  to  take  out  additional 
insurance  is  not  binding  on  the  company.^^  And  under  another 
decision  if  the  policy  provides  against  additional  insurance  without 
written  consent  of  the  insurer  and  also  that  no  notice  to  and  consent 
or  agreement  by  any  local  agent  shall  constitute  a  waiver  of  or 
affect  any  condition  in  the  policy  until  such  consent  or  agreement 
is  indoi^ed  thereon  in  writing,  the  local  agent  has  no  authority 
to  verbally  waive  any  of  the  conditions  in  the  policy  and  his  oral 
consent  to  additional  insurance  does  not  bind  the  insured  and  such 
insurance  voids  the  policy. ^^  In  another  case  it  is  ruled  thai 
knowledge  of  an  agent  of  subsequent  insurance,  or  of  a  change 
in  existing  insurance,  is  not  notice  to  the  company  where  the  policy 
provides  for  notice  in  writing,  acknowledged  by  the  secretary 


17 


^3  Mellen  v.  Hamilton  Fire  Ins.  Co,  As  to  notice  to  and  knowledge  of 

5  Duer   (N.  Y.)   101,  aff'd  17  N,  Y.  agent,  see  §§  515  et  seq.  herein. 

609.     See  sees.  413,  414,  i*  Lippman  v.  ^tna  Ins.  Co.  108 

1*  Pendar  v.  American  Mutual  Ins.  Ga.  391,  75  Am.  St.  Rep.  62,  33  S. 

Co,  12  Cush.  (66  Mass.)  469;  Cleaver  E.  897. 

V.  Traders'  Ins.  Co,  65  Mich.  527,  8  i^  German  Ins.   Co.  v.  Heiduk,  30 

Am.  St.  Rep,  908,  32  N,  W,  660.     See  Neb.  286,  27  Am.  St,  Rep.  402,  46 

§  2487  herein.  N.  W.  481. 

Agent  may  waive  conditions   not-  ^'  Commonwealtli  Mutual  Fire  Ins, 

withstanding  inhibition  in  policy,  see  Co,  v,  Huntzinger,  98  Pa.  St.  41.  See 

§  439  herein,                                  '  also  Warwick  v.  Monmouth   County 
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Aoain,  if  a  policy  assented  to  by  the  insured,  provides  that  additional 
insurance  shall  be  void,  without  the  written  consent  of  the  com- 
pany is  indorsed  on  the  poUcy,  and  that  no  agent  shall  have  power 
to  waive  any  provision  of  the  policy,  the  written  consent  of  the 
secretary  and  general  agent  of  the  company  to  additional  insurance 
is  not  the  consent  of  the  company,  and  such  additional  insurance, 
so  consented  to  by  the  secretary  is  void,  where  there  is  no  proof  of 
his  authority  to  give  such  consent,  or  to  waive  the  indorsement.^* 
And  where  a  policy  of  insurance  provided  that  it  should  be  void 
for  additional  insurance  not  consented  to  by  the  company  in 
writing  on  the  policy,  and  the  agent  of  the  company,  in  reply  to  a 
letter  of  the  insured,  wrote  him  stating  that  the  company  would 
allow  other  concurrent  insurance  and  would  place  it  for  him  at 
the  same  rate,  it  was  held  that  this  did  not  waive  the  condition 
of  the  policy,  as  it  was  not  a  consent  to  specific  additional  insur- 
ance and  was  a  mere  revocable  offer.^^  Again,  under  a  Federal 
supreme  court  decision  an  insurance  company  cannot  be  deemed 
to  have  waived  a  condition  in  a  policy  of  fire  insurance  rendering 
it  void  in  case  other  insurance  had  been  or  should  be  made  upon 
the  property  unless  by  agreement  indorsed  thereon  or  attached 
thereto,  because  its  agent  had  notice  or  knowledge  of  the  existence 
of  other  insurance  in  another  company  at  the  time  he  delivered 
the  policy  and  received  the  premium,  where  such  policy  also 
provided  that  ''no  officer,  agent,  or  other  representative  of  this 
company  shall  have  power  to  waive  any  provision  or  condition  of 
this  policy,  except  such  as  by  the  terms  of  the  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added  hereto;  and  as  'to 
such  provisions  or  conditions  no  officer,  agent,  or  representative 
shall  have  power  or  be  deemed  or  held  to  have  waived  such  pro- 
visions or  conditions,  unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto:  nor  shall  any  privilege  or  peiTnission 
affecting  the  insurance  under  this  policy  exist  or  be  claimed  by 
the  insured  unless  so  written  or  attached."  ^^    An  insurance  agent, 

Mutual  Fire  Ins.  Co.  44  N.  J.  L.  (15  Assoc.    203    U.    S.    lOG,    51    L.    ed. 

Vroom)  83,  43  Am.  Rep.  343.  Ill,  27  Sup.  Ct.  27;  Kentucky  Ver- 

^®  O'Leary  v.  Merchants'  &  Bank-  million  ]\rininp:  &  Concentrating  Co. 

ers'  Mutual  Ins.  Co.  100  Iowa,  173.  v.  Norwich  Union  Fire  Ins.  Co.  14(i 

62  Am.  St.  Rep.  555,  66  N.  W.  175,  Fed.  695,  701,  77  C.  C.  A.  127;  Wil- 

69  N.  W.  420.  Hams  v.   Neelv,   134  Fed.   1,   10,   67 

19  Alemannia  Fire  Ins.  Co.  v.  Hurd,  C.  C.  A.  180.  69  L.R.A.  240 ;  Pennsyl- 
37  Mich.  11,  26  Am.  Rep.  491.  vania  Casualty  Co.  v.  Bacon.  133  Fed. 

20  Northern  Assur.  Co.  v.  Grand  907,  909.  67  C.  C.  A.  499 ;  Carrollton 
View  Buildin?  Assoc.  183  U.  S.  308,  Furniture  :\ranufacturinp:  Co.  v. 
46  L.  ed.  213.  22  Sup.  Ct.  133.  American   Credit  Indemnity  Co.  124 

Cited  in :  United  States.— ^^orthem  Fed.  25,  26.  59  C.  C.  A.  546;  Supreme 
Assur.   Co.  V.   Grand  View  Buildimr   Council    Roval    Arcanum   v.    Taylor, 
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whose  powers  are  limited  to  make  contracts  of  insurance  and  de- 
livering policies,  has  no  authority,  after  he  has  issued  a  policy,  to 
waive  a  clause  therein  expressly  providing  that  additional  insurance 
shall  avoid  the  policy  unless  written  consent  thereto  should  be 
indorsed  thereon,  and  that  no  condition  therein  can  be  waived 
except  in  writing  signed  by  the  secretary.  Additional  insurance 
taken  upon  the  authority  of  such  attempted  waiver  by  such  agent 
avoids  the  policy.^  And  where  upon  the  evidence  it  appears  that 
the  persons  to  whom  the  notice  of  such  insurance  was  given  had 
no  authority  to  act  for  the  company  in  any  way,  and  the  policy 
provides  for  indorsement  of  prior  insurance  on  the  property,  and, 
in  case  of  subsequent  insurance,  that  notice  thereof  be  given  with 

121  Fed.   66,   68,  57  C.   C.  A.  408;  154;  German  Ins.  Co.  v.  Shader,  68 

Modern  Woodmen  v.  Tevis,  117  Fed.  Neb.  1,  4,  60  L.R.A.  920,  93  N.  W. 

369,  370,  54  C.  C.  A.  294;  .F]tnaFire  972;    German   Mutual   Fire   Ins.   Co. 

Ins.  Co.  v.  Frierson,  114  Fed.  56,  60,  v.  Palmer,  3  Neb.   (Unof.)   688,  689, 

51  C.  C.  A.  428.  92  N.  W.  624. 

District     of     Columhia. — Supreme  New  Jerseif. — Dimiek  v.  Metropoli- 

Commanderv    of    United    Order    of  tan  Life  Ins/ Co.  69  N.  J.  L.  384,  389, 

Golden    Cross   v.   Bernard,   26   App.  62  L.R.A.  774,  55  Atl.  291. 

D.  C.  169,  176.  New   Tor/,-.— Sternaman   v.  Metro- 

FZonda.— Hartford   Fire   Ins.    Co.  politan  Life  Ins.  Co.  170  N.  Y.  13,  .39, 

V.    Redding,    47    Fla.    228,    248,    67  57  L.R.A.  328,  88  Am.  St.  Rep.  625, 

L.R.A.   527,  110   Am.   St.   Rep.   118,  62  N.  E.  763;  Benjamin  v.  Palatine 

37  So.  62.  Ins.  Co.  80  N.  Y.  Supp.  256,  80  App. 

Illinois. — Orient    Ins.    Co.    v.    Me-  Div.  261. 

Knight,  197  111.  190,  192,  64  N.  E.  OklaJwyna.—Beimng       Investment 

339;  Phopnix  Ins.  Co.  v.  Grove,  116  Co.    v.    Shawnee    Fire    Ins.    Co.    16 

111.  App.  529,  532.  Okla.  1,  17,  4  L.R.A. (N.S.)   615,  83 

Indiana. — German-American      Ins.  Pac.   918. 

Co.  v.  Yeaglev,  163  Ind.  651,  666,  71  South       Carolina. — Pearlstine      v. 

N.  E.  897;   Supreme  Lodge  Knights  Phoenix  Ins.  Co.  74  S.  C.  246,  250,  54 

of  Honor  v.  Jones,  35  Ind.  App.  121,  S.  E.  372. 

127,  69  N.  E.  718.  Virginia. — Virginia  Fire  &  Marine 

loiva. — Dalton   v.    Milwaukee    Me-  Ins.   Co.  v.  Richmond  Mica  Co.  102 

chanies'  Ins.  Co.  126  Iowa,  377,  381,  Va.  429,  430,  102  Am.  St.  Rep.  846, 

102  N.  W.  120.  46  S.  E.  463. 

Massachusetts. — Harris     v.     North  West  Virginia. — Medlev  v.  German 

American    Ins.    Co.    190    Mass.    361,  Alliance  Ins.  Co.  55  W.  Va.  342,  351, 

368,  4  L.R.A. (N.S.)    1130,  77  N.  E.  47    S.    E.    101;    Maupin   v.    Scottish 

493.  Union  &  National  Ins.  Co.  53  W.  Va. 

Minnesota.— Parsons,    Rich    &    Co.  557,  571,  45  S.  E.  1003. 

v.  Lane    (Re  IMillers'  &  Manufactur-  Distinguished  in  Hagan  v.  Scottish 

ers'   Ins.   Co.)    97   Minn.   98,   105,  4  Union  &  National  Ins.'^Co.  186  U.  S. 

L.R.A. (N.S.)   235,  106  N.  W.  485.  426,  433,  46  L.  ed.  1234.  22  Sup.  Ct. 

Montana. — Collins  v.  IVtetropolitan  862;   Tliompson  v.  Traders'  Ins.  Co. 

Life  Ins.  Co.  32  Mont.  329,  343,  108  169  Mo.  12,  24,  68  S.  W.  889. 

Am.  St.  Rep.  578,  80  Pac.  609.  ^  Taylor  v.  State  Ins.  Co.  98  Iowa, 

Nebraska.— Uodorn     Woodmen     v.  521,  60  Am.  St.  Rep.  210,  67  N.  W. 

Colman,  68  Neb.  660,  666,  96  N.  W.  577. 
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reasonable  diligence,  and  be  also  indorsed  on  the  policy,  notice 
to  such  person  of  other  insurance  is  insuflicient.^  If  an  agent 
knows  of  a  prior  insurance  which  he  mistakenly  believes  to  have 
expired,  and  acting  under  such  belief  procures  a  second  policy  on 
the  same  property,  which  contains  a  condition  that  it  shall  be 
void  if  the  insured  ''shall  have  any  insurance  on  the  property 
hereby  insured,  not  indorsed,  known,  or  consented  to  by  this  com- 
pany, or  its  authorized  agent,  in  writing,  this  policy  shall  be  void," 
this  pre-existing  policy  is  a  breach  of  the  condition,  and  avoids 
the  second  policy.^  It  is  also  held  that  the  insured  must  be  deemed 
to  have  knowledge  of  the  conditions  of  his  contract  of  insurance, 
even  though  he  has  never  seen  the  policy,  where  no  adequate 
reason  is  shown  why  he  could  not  have  seen  it,  had  he  so  desired, 
and  that  a  forfeiture  by  taking  additional  insurance  contrary  to 
the  conditions  of  the  policy  is  not  saved  by  proof  that  the  agent 
had  authority,  in  a  certain  manner,  to  consent  to  additional  insur- 
ance, and  had  done  so  in  other  cases,  where  it  is  not  shown  that 
he  consented  in  assured's  case,  within  the  line  of  his  authority  or 
in  the  manner  prescribed  in  the  policy,  or  that  he  was  authorized 
to  waive  any  of  its  conditions.  But  a  forfeiture  of  a  policy,  by 
taking  additional  insurance  in  violation  of  its  conditions,  may  be 
waived  by  the  company  where,  with  knowledge  of  the  forfeiture, 
and  supposing  it  to  be  waived,  it  fails  to  notify  assured  of  its  inten- 
tion to  insist  on  the  forfeiture  until  after  its  adjuster  has  visited  the 
insured  and  obtained  from  him  all  the  information  asked  for  in 
relation  to  the  extent  and  value  of  his  loss.  Such  action  by  the 
company  will  warrant  the  jury  in  finding  a  waiver  of  forfeiture, 
and  that  question  should  be  submitted  to  it.*  A  clause  in  a  policy 
providing  that  taking  additional  insurance  makes  it  void,  unless 
written  consent  thereto  is  indorsed  upon  the  policy,  and  that  no 
condition  of  the  policy  can  be  waived  except  in  writing  signed 
by  the  secretary  of  the  company,  is,  in  the  absence  of  statutory 
regulations,  binding  upon  the  assured,  who  has  the  burden  of 
proof  to  show  facts  exempting  from  its  operation.* 

§  558a.  Same  subject. — Knowledge  of  prior  insurance  will  not 
be  imputed  to  an  insurer  because  his  agent  was  put  upon  inquiry, 
or  might  by  the  exercise  of  diligence  have  ascertained  the  truth. 
It  is  not  an  agent's  duty  to  ascertain  the  fact  as  to  prior  insurance, 

2  Gilbert  v.  Plurnix  Ins.  Co.  36  Mich.  414,  15  Am.  St.  Rep.  275.  39 
Barl).  (N.  Y.)  372.  N.  W.  571,  Id.  65  IMich.  527,  8  Am. 

3  Sanders     (Landers)     v.     Cooper,    St.  Rop.  908,  32  N.  W.  6G0. 

115  N.  Y.  279,  5  L.R.A.  638,  12  Am.  *  Tavlor  v.  State  Ins.  Co.  98  Iowa, 
St.  Rep.  801,  22  N.  E.  2112.  521,  60  Am.  St.  Rep.  210,  67  N.  W. 

*  Cleaver  v.   Traders'   Ins.   Co.   71    577. 
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and  his  assumption  that  such  insurance  did  not  exist  does  not 
bind  his  principal.^  It  is  also  decided  that  notice  of  such  insurance 
to  the  agent  at  the  time  the  pohcy  is  issued  does  not  estop  the 
company,  unless  the  agent  is  a  general  agent,  with  full  power  to 
make  contracts,  and  not  an  agent  to  receive  and  forward  applica- 
tions.' And  under  a  Federal  decision  waiver  of  a  clause  against 
other  insurance  is  not  effected  by  knowledge  of  insurer's  agent, 
when  the  policy  was  issued,  of  an  'intent  to  procure  it.^  So  where 
the  applicant  told  the  agent  that  he  intended  to  take  an  additional 
insurance,  and  the  agent  expressed  a  desire  to  write  the  policy, 
but  thereafter  he  took  out  such  insurance  without  the  agent's 
knowledge,  the  first  policy  was  held  invalidated.^ 

An  agent,  whose  powers  are  limited  to  making  contracts  and 
issuing  policies,  has  no  power,  after  issuing  a  policy,  to  violate  a 
condition  therein,  by  agreeing  verbally  with  the  insured,  without 
the  knowledge  of  the  insurer  to  additional  insurance  in  another 
company;  and  notice  to  such  agent  of  additional  insurance  is  not 
notice  to  his  principal,  and  it  is  not  bound  thereby  nor  by  such 
verbal  agreement  of  the  agent. ^^  So  a  local  agent  whose  only 
power  is  to  solicit  applications  and  forward  them  to  the  company 
for  approval,  when,  if  approved,  the  company  issuas  the  policy 
and  causes  it  to  be  delivered  to  the  insured,  has  no  power  to  waive 
any  of  the  provisions  of  the  policy  so  delivered,  and  notice  to  such 
agent  of  ''additional  insurance"  taken  out  by  the  insured  after 
the  delivery  of  the  policy  is  not  notice  to  the  company."  It  is 
also  held  that  a  mere  soliciting  agent  cannot  waive  a  condition 
relative  to  additional  insurance.^^  ^q^  is  an  insurer  chargeable 
with  knowledge  of  other  insurance  obtained  by  one  while  acting 
as  agent  for  the  insured,  merely  because  it  makes  him  its  agent 
to  deliver  a  policy  drawn  in  accordance  with  a  contract  made  upon 
his  representations  while  so  acting. ^^     It  is  also  decided  that  a 

^  Sanders     (Landers)     v.     Cooper,       ^  New  Orleans  Ins.  Assoc,  v.  Grif- 
115  N.  Y.  279,  5  L.R.A.  638,  12  Am.   fin,  66  Tex.  232,  18  S.  W.  505. 
St.  Rep.  801,  22  N.  E.  212.  ^°  Taylor  v.  State  Ins.  Co.  98  Iowa, 

As  to  notice  to  and  knowledge  of  521,  60  Am.  St.  Rep.  210,  67  N.  W. 
agent,  see  §§  515  et  seq.  herein.  577. 

.  '  Reed  v.  Equitable  Fire  &  Marine  "  Merchants'  &  Planters'  Ins.  Co. 
Ins.  Co.  17  R.  I.  785,  18  L.R.A.  496,  v.  Marsh,  34  Okla.  453,  42  L.R.A. 
24  Atl.  833 ;  Hamilton  V.  Aurora  Ins.  (N.S.)  996,  125  Pac.  1100.  But 
Co.  15  Mo.  App.  59.  But  see  Saxton  compare  Western  National  Ins.  Co. 
V.  Montgomery  Ins.  Co.  9  Barb.  (N.  v.  Marsh,  34  Okla.  414,  42  L.R.A. 
Y.)  191.  (N.S.)  991,  125  Pac.  1094. 

8  United     Firemens     Ins.     Co.     v.        ^^  phonnix  Ins.  Co.  v.  Copeland,  90 
Thomas,  82  Fed.  406,  27  C.  C.  A.  42,   Ala.  386,  8  So.  48. 
i53  U.  S.  App.  517,  92  Fed.  127,  34        ^^  United    Firemen's    Ins.     Co.    v. 
'  C.  C.  A.  240,  47  L.R.A.  450.  Thomas,  82  Fed.  406,  27  C.  C.  A.  42, 
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subagcnt  authorized  to  solicit  applications,  receive  premiums,  and 
deliver  policies  cannot  consent  to  additional  insurance  in  other 
companies,  and  that  notice  to  him  of  such  insurance  does  not  bind 
the  company.^*  Nor  is  the  company  bound  by  an  agreement  be- 
tween the  agent  and  subagent  that  additional  insurance,  when 
applied  for,  should  be  divided  between  defendant  and  two  other 
companies  for  which  the  general  agent  was  also  acting.^^  Nor 
can  an  insurance  agent,  who  has  power  to  waive  the  forfeiture  of 
a  policy  for  additional  insurance  effected  without  the  consent  of 
the  company,  delegate  such  authority  to  his  clerk,  employed  by 
him  to  discharge  clerical  work,  and  without  the  knowledge  or  con- 
sent of  the  company;  nor  will  a  waiver  of  such  forfeiture  by  the 
clerk  be  imputed  to  the  company. ^^ 

An  agent  whose  agency  has  ceased  is  not  engaged  in  the  trans- 
action of  the  company's  business  so  as  to  waive,  by  his  acts  in 
issuing  additional  insurance,  a  policy  provision  requiring  the  in- 
surer's consent  to  other  insurance." 

Again,  consent  by  a  director  or  secretary  is  not  sufficient  where 
the  charter  and  by-laws  provide  for  consent  to  other  insurance  by 
the  president  and  secretary;"  and  where  a  by-law  of  a  mutual 
company  provides  for  the  consent  of  the  directors  to  other  insur- 
ance, its  agent  cannot  obligate  the  company  by  consenting  to  a 
second  policy.^'  If  the  by-laws  provide  that  consent  of  the  directors 
to  other  insurance  be  set  forth  in  the  policy,  or  for  an  indorse- 
ment signed  by  the  secretary,  it  is  not  sufficient  if  the  consent  of 
one  director  be  indorsed  on  the  application. ^o  Under  a  Georgia 
decision  the  policies  of  insurance  upon  which  the  respective  actions 
were  brought,  insured  a  certain  stock  of  goods  in  stated  amounts, 
and  were  issued  subject  to  the  following,  among  other,  express  con- 
ditions and  stipulations,  viz. :  "One  thousand  dollars  other  insur- 
ance permitted."  "This  entire  policy  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto,  shall  be  void  if 
the  insured  now  has  or  shall  hereafter  make  or  procure,  any  con- 
tract of  insurance,  whether  valid  or  not,  on  property  covered  in 
whole  or  in  part  by  this  policy.    This  policy  is  made  and  accepted 

53  U.  S.  App.  517,  92  Fed.  127,  34  ^^  Traders'  Ins.  Co.  v.  Letcher,  143 
C.  C.  A.  240,  47  L.R.A.  450.  Ala.  400.  39  So.  271. 

^*  Heath  v.  Sprini^tield  Fire  Ins.  ^^  Stark  Countv  Mutual  Ins.  Co.  v. 
Co.  58  N.  H.  414.    ^  Hurd,  19  Ohio,  149. 

"  Blake  v.  Hamburg-Bremen   Fire  .     ^^  Beliler  v.    German    Mutual    Fire 
Ins.  Co.  (i7  Tex.  ItiO,  (30  Am.  Kep.  15,    Ins.  Co.  US  Ind.  347. 
2  S.  W.  368.  ''°  Forbes  v.  Agawani  Mutual  Fire 

lewaldman    v.    North    British    &    Ins.  Co.  9  Cush.  (03  Mass.)  470. 
Mercantik-  Ins.   Co.  91  Ala.  170,  24 
Am.  St.  Rep.  883,  8  So.  666. 
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subject  to  the  foregoing  stipulations  and  conditions:  .  .  .  No 
ofticer,  agent,  or  other  representative  of  this  company  shall  have 
the  power  to  waive  any  provision  or  condition  of  this  policy,  except 
as  by  the  terms  of  this  policy  may  be  the  subject  of  agreement  in- 
dorsed hereon  or  added  hereto,  and  as  to  such  provisions  and 
conditions  no  officer,  agent,  or  representative  shall  have  such  power 
or  be  deemed  or  held  to  have  waived  such  provisions  or  conditions 
unless  such  waiver,  if  any  shall  be  written  upon  or  attached  hereto, 
nor  shall  any  privilege  or  permission  affecting  the  insurance  under 
this  policy  exist  or  be  claimed  by  the  insured  unless  so  written 
or  attached."  It  was  held,  that  the  company  did  not  waive  its 
right  to  plead  as  a  defense  that  the  policies  had  been  rendered  void 
because  the  insured,  in  violation  of  their  terms  and  conditions, 
without  the  consent  of  the  company,  had  taken  out  additional 
insurance  on  the  stock  of  goods  in  a  sum  larger  than  that  authorized 
by  the  policies;  nor  was  the  company  estopped  from  setting  up 
such  defense,  by  reason  of  the  facts,  sought  to  be  proved,  that  the 
agent,  who  issued  the  policies,  knew  for  some  ten  days  prior  to  the 
fire  which  destroyed  the  goods  that  the  insured  had,  subsequently 
to  the  issuance  of  the  policies  sued  on,  procured  such  excessive 
additional  insurance,  and  failed  during  that  time  to  notify  the 
insured  that  the  policies  had  been  forfeited,  and  also  failed  to  return 
the  unearned  portion  of  the  premiums,  but  by  oral  statements  led 
the  insured  to  believe  that  the  policies  were  then  in  force,  and 
urged  the  insured  to  allow  him  to  write  other  insurance  on  the 
goods,  ^ 

§  559.  Agent's  powers:  change  of  risk:  waiver. — An  agent's  pow- 
er extends  to  a  waiver  of  forfeiture  for  change  of  risk  where  he  is 
authoi-ized  to  arrange  the  terms  upon  which  such  change  may 
be  ma.de.^  So  a  foreign  company  will  be  bound  by  a  notice  of  a 
misappropriation  of  the  premises  given  to  its  resident  agent,^  and 
if  an  agent  has  power  to  cancel  policies  for  increase  of  risk,  he  may 
waive  a  forfeiture  therefor.*  So  in  Colorado  an  insurer  whose 
general  agent,  with  power  to  waive  in  writing  a  provision  in  the 
policy  against  the  installation  on  the  premises  of  a  gas  generating 
plant,  a  few  weeks  after  issuing  policies  containing  such  clause  to 
the  owner  of  a  building,   waives  the  provisions  in  favor  of  his 

^  Beasley  v.  Phopnix  Ins.  Co.  140  ^  Keenan  v.  Missouri  State  Mutual 
Ga.  126,  78  S.  E.  722.  Ins.  Co.  12  Iowa,  126. 

2  North  Berwick  Co.  v.  New  Eng-       *  Viele    v.    Geruiania    Ins.    Co.    26 
land  Fire  &  Marine  Ins.  Co.  52  Me.    Iowa,  9,  96  Am.  Dec.  83. 
336. 

As  to  notice  to  and  knowledge  of 
agent,  see  §§  515  et  seq.  herein. 
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tenant,  who  installs  such  plant  without  the  knowledge  of  the  land- 
lord, will  be  held  t.o  have  waived  the  provision  in  favor  of  the 
landlord  also,  unless  it  notifies -him  of  the  installation  and  either 
requests  him  to  apply  for  a  waiver  or  cancel  his  policy;  and  it  is 
immaterial  that  the  policy  provides  that  no  agent  shall  have  power 
to  waive  any  of  the  restrictive  clauses  unless  waiver  is  expressly 
authorized,  and  that  any  waiver  must  be  written  upon  or  attached 
to  the  policy.*  And  notice  to  a  general  agent  of  the  erection  of 
a  new  building  renders  the  company  liable  for  the  destruction  of 
the  insured  jjroperty  by  a  fire,  communicated  thereto  from  the 
new  one,  where  the  agent,  upon  being  informed  thereof  stated  that 
such  erection  would  not  increase  the  risk  nor  affect  the  insurance.^ 
So  where  the  agent  stated  to  the  assured  after  the  risk  had  attached 
that  putting  in  rope  machinery  would  not  be  a  breach  of  condition 
against  an  increase  of  risk,  the  policy  is  not  invalidated ;  "^  and 
where  insured  notifies  the  insurer  of  a  change  of  location  of  an 
insured  stock  of  merchandise  and  is  referred  to  the  local  agent 
who  upon  being  seen  by  insured  orally  agreed  to  the  transfer  the 
insurer  is  bound ;  *  nor  does  a  change  of  residence  vitiate  the  policy 
where  the  local  agent,  upon  being  notified  thereof,  said  it  would 
not  avoid  the  policy  if  the  premiums  were  promptly  paid.^  And 
where  the  circumstances  under  which  the  insurance  w^as  obtained 
are  such  as  to  induce  the  belief  by  the  assured  that  one  is  the  agent 
of  the  company,  he  has  authority  to  waive  written  assent  to  material 
alterations  in  the  property,  as  where  such  party,  being  applied  to 
for  insurance,  wrote  the  application,  and  it  was  forwai'ded  to  the 
company  with  his  name  thereon  as  agent,  and  the  company  issued 
the  policy  and  wrote  his  name  on  the  back,  and  sent  it  to  him  to 
deliver,  and  the  premium  was  received  through  him.^° 

But  it  is  held  that  a  local  agent  only  authorized  to  receive  premi- 
ums and  issue  policies  cannot  waive  conditions  requiring  the  com- 
pany's assent  to  a  change  of  risk,"  and  that  an  agent's  knowledge 
of  the  making  of  a  lease  does  not  put  the  company  on  inquiry  as 

®  German    American    Ins.    Co.    v.  ^  Wing  v.  Harvev,  27  Eng.  L.  &  Eq. 

Hvman,    42    Colo.    156,    16    L.R.A.  140. 

(N.S.)  77,  94  Pae.  27.  lo  Packard    v.    Dorchester    Mutual 

Agent  may  waive   conditions  not-  Fire  Ins.   Co.  77  Me.  144.     See  also 

withstanding  inhibition  in  policy,  see  as  to  increase  of  risk  and  waiver  by 

§  43fl  herein.  agent,   Warner  v.   Peoria  Marine  & 

«  King  V.   Council  Bluffs  Ins.   Co.  Fire  Ins.  Co.  14  Wis.  318. 

72  Iowa,  310,  33  N.  W.  690.  ii  Kyte      v.      Commercial      Union 

'  Aurora  Fire  Ins.  Co.  v.  Eddv,  55  Assur.   Co.  144  Mass.  43,  10  N.   E. 

111.  213.                                            ■  518. 

^  Hulen  V,  National  Fire  Ins.   Co. 
of  Hfd.  80  Kan.  127,  102  Pac.  52. 
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to  any  other  riglits  in  property,  such  as  the  privilege  of  the  lessee 
to  buy  the  same.^^ 

If  an  insured  applies  for  leave  to  make  a  change  in  the  condition 
of  the  property  insured'  increasing  the  hazard,  and  is  granted  such 
leave  by  a  general  agent  on  paying  an  additional  sum  on  account 
of  the  increase,  a  new  contract  is  upon  such  payment  created  and 
precludes  the  insurer,  though  the  waiver  is  not  indorsed  on  the 
policy  as  stipulated  for  therein  and  it  provides  that  waivers  not  so 
indorsed  shall  be  void.^^ 

§  560.  Agent's  powers:  alienation:  assignment:  Waiver.— An 
agent  mav  waive  a  forfeiture  for  a  transfer  of  the  property  by  as- 
senting thereto  and  renewing  the  policy  after  the  conveyance  _  is 
made.^"*  So  the  company  is  bound  by  the  promise  of  its  agent  to  in- 
dorse consent  on  the  policy  to  a  conveyance  of  the  property  and  his 
agreement  that  the  contract  should  be  vaUd  until  the  policy  was 
brought  from  another  city,  and  the  proper  indorsement  made,  and 
the  property  was  purchased  by  one  who  relied  on  such  promise.^^ 
And  if  the  ownership  of  insured  property  is  changed  and  the  insurer 
agrees  to  consent  to  an  assignment  of  the  policy,  and  to  indorse  such 
consent  thereon  for  an  advanced  rate,  which  the  agent  secures  and 
transmits  to  the  company,  with  the  policy,  according  to  his  instruc- 
tions, the  company  is  estopped  from  taking  advantage  of  provisions 
in  the  policy  which  render  it  void  in  case  the  legal  title  to  the 
property  is  changed,  and  which  prohibit  an  agent  from  waiving 
any  of  the  conditions  of  the  policy.^^  And  the  company  will  be 
estopped  to  object  to  a  change  in  title  by  knowledge  of  the  agent 
who  was  present  when  it  was  made  and  by  his  acts  in  agreeing 
to  a  transfer  of  the  policy  to  the  purchaser  for  its  unexpired  term, 
even  though  a  written  consent  to  such  change  is  required  by  the 
policy  to  be  indorsed  thereon,^'  and  an  agent  with  apparent  author- 
ity may  generally  consent  to  an  alienation,  and  a  waiver  of  for- 

12  Fire   Assoc,    of   Philadelphia   v.    and    assignment:    waiver,    etc.,    see 
Floumy,    84   Tex.    632,   31   Am.    St.    §§  2246  et  seq.  herein. 

Rep.  89,  19  S.  W.  793.  As  to  notice  to  and  knowledge  of 

13  Mackintosh  v.  Agricultural  Fire  agent,  see  §§  515  et  seq.  herein. 
Ins.   Co.  150   Cal.  440,   119  Am.   St.  ^^  Illinois  Fire  Ins.  Co.  v.  Stanton, 
Rep.  234,  89  Pac.  102.  57  111.  351,  354.     See  also  Manchester 

1*  Shearman  v.   Niagara  Fire  Ins.  v.  Guardian  Assur.  Co.  151  N.  Y.  88, 

Co.  46  N.  Y.  526,  7  Am.  Rep.  380.  45  N.  E.  381.     But  see  Equitable  Ins. 

See  Buchanan  v.  Exchange  Fire  Ins.  Co.  v.  Cooper,  60  111.  509. 
Co    61   N.   Y.  26 ;   Fire  Ins.   Co.   v.        ^^  Medearis  v.  Anchor  Mutual  Fire 

Miller,   2   Tex.    Civ.    Cas.   333.     Ex-  Ins.   Co.   104  Iowa,  88,   65   Am.   St. 

amine    Walton    v.    Agricultural    Ins.  Rep.  428,  73  N.  W.  495. 
Co.  116  N.  Y.  317,  5  L.R.A.  677,  22        i'^  Springfield   Fire  &  Marine  Ins. 

N.  E.  443.  Co.  V.  Mattingly,  28  Ky.  Law  R.  795, 

As  to   conditions   as   to   alienation  90  S.  W.  577. 
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feitiire  will  exist."  So  an  agent  may  agree  that  the  policy  remain 
in  force,  notwithstanding  a  transfer  and  sale  of  the  property  in- 
sured, and  a  condition  that  consent  thereto  must  be  indorsed  on 
the  pohcy.^^  And  a  general  agent  authorized  to  make  contracts  may 
waive  a  condition  that  change  in  title  or  possession  will  avoid  the 
policy  unless  an  agreement  that  such  change  might  be  made  is 
endorsed  upon  the  policy.^"  And  where  an  agent,  who  is  intrusted 
with  bhuik,  signed  policies,  with  authority  to  solicit  insurance,  fill 
in  the  policy  blanks,  receive  premiums  and  issue  and  deliver  policies 
without  the  insurer's  advice,  has  knowledge  that  insured  had 
contracted  to  sell  and  convey  the  property  insured,  and  tells  her  the 
policies  are  ''all  right"  and  she  relies  thereon  and  rests  in  the  belief 
that  she  is  insured  until  the  destiiiction  of  the  property  by  fire, 
the  condition  as  to  sole  and  unconditional  ownership  is  thereby 
waived,  even  though  the  agent  drew  the  contract  of  sale,  as  there 
was  nothing  in  that  act  incompatible  with  his  agency.^ 

In  another  case  a  policy  of  insurance  issued  to  a  mortgagee  con- 
tained a  stipulation  that  if  any  change  took  place  in  the  title  or 
possession  the  policy  should  be  void.  Witliout  the  knowledge  of 
the  company  the  owner  sold  and  conveyed  the  property,  and  satis- 
fied the  mortgage,  and  it  was  decided  that  a  subsequent  assignment 
of  the  policy  by  the  mortgagee  to  the  purchaser,  and  a  verbal  agree- 
ment between  the  latter  and  an  agent  of  the  company  having 
power  to  make  contracts  and  issue  policies  that  such  assigned 
policy  should  have  the  force  and  eftect  of  a  new  policy  to  the  pur-  • 
chaser,  would  bind  the  company.^  And  when  a  soliciting  agent 
after  issuing  a  policy,  indorses  a  clause  thereon  making  it  payable, 
in  case  of  loss,  to  a  mortgagee,  which  act  was  approved  by  the  com- 
pany, and  subsequently  to  which  the  agent  assured  the  parties  that 
nothing  more  need  be  done  to  secure  the  mortgagee  in  case  of  sale 
of  the  property,  the  company  will  be  estopped,  in  the  event  of  loss 
after  such  sale,  to  deny  the  authority  of  the  agent  to  make  such 
assurance.'  And  an  agent  whose  powers  are  more  extensive  than 
that  of  a  soliciting  agent  and  who  is  vested  with  authority  to  exercise 

^^  Fire  Ins.  Co.  v.  Building  Assoc.  ^  Commereial  Fire  Ins.  Co.  v.  Belk, 

43  N.  J.  L.  (14  Vroom)   652.  88  Ark.  506,  115  S.  W.  172,  38  Ins. 

19  St.  Paul  Fire  &  Marine  Ins.  Co.  L.  J.  369. 

V.  Parsons,  47  Aftnn.  352,  356,  50  N.  ^  Amazon  Ins.  Co.  v.  Wall,  31  Ohio 

W.   240.  St.  628,  27  Am.  Rep.  533. 

Agent   may  waive  conditions  not-  '  Wacliter   v.    Phoenix    Assur.    Co. 

witlistanding  inhibition  in  policv,  see  132  Pa.  St.  428,  19  Am.  St.  Rep.  600, 

§  439  herein.                                  '  19  Atl.  289. 

^°  Continental  Ins.  Co.  v.  Brooks, 
131  Ala.  614,  30  So.  876,  31  Ins.  L. 
J.  348. 
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discretion  and  his  best  skill  and  judgment  in  the  insurer's  interests 
may  bind  him  by  transmitting  to  the  insured  and  his  mortgagee 
his  consent  to  a  mortgage  of  live  stock  and  the  insurer  is  thereby 
estopped  to  assert  a  forfeiture  on  the  ground  that  such  consent 
was  not  endorsed  on  the  policy.*     An  insurance  company  whose 
agent  indorses  upon  a  policy  issued  by  him  that  a  mortgage  upon 
the  property  is  in  process  of  foreclosure,  for  the  purpose  of  per- 
fecting the  title,  and  delivers  such  policy  to  other  insurance  agents 
with  a  statement  that  it  is  contrary  to  his  ordei^s  to  write  policies 
on  mortgaged  property,  but  that  he  will  submit  it  to  his  company, 
is  liable  on  the  policy  for  a  loss  occurring  two  days  later  if  the 
policy  is  delivered  to  the  insured  by  such  agent,  and  the  premium 
obtained  from  him  without  notice  of  the  nature  of  the  transaction 
or  of  any  limitation  on  the  power  of  the  agent  issuing  the  policy, 
although  it  contains  a  provision  that  in  matters  relating  to.  the 
procuring  of  insurance  no  person,  unless  duly  authorized  in  writ- 
ing, shall  be  deemed  the  agent  of  the  company,  and  although  the 
company  has  directed  the  insurance  to  be  canceled  upon  receiving 
notice  of  the  loss.^    So  the  company  is  bound  by  the  statement  of 
the  agent  that  a  sale  and  mortgage  of  the  property  would  be  all 
right,  notwithstanding  the  policv  provides  that  nothing  but  a  dis- 
tinct, specific  agreement  indorsed  on  the  policy  shall  be  valid,  and 
that  the  agent  shall  be  deemed  the  agent  of  the  assured.    In  the  case 
so  holding  the  policy  was  procured  through  the  duly  authorized 
agent  of  the  company,  who  countei'signed  it  as  such,  and  it  was 
three  times  renewed ;  each  receipt,  signed  by  the  president  and  sec- 
retary providing  that  it  was  not  valid  unless  countersigned  by  the 
defendant's  duly  authorized  agent,  was  also  signed  by  said  agent,  he 
receiving  the  premiums  and  transmitting  them  to  the  defendant; 
and  the  information  as  to  sale  and  mortgage  was  given  said  agent 
on  the  third  renewal,  and  the  agent's  declaration  that  it  was  all 
right  was  then  made ;  ^  and  where  the  transfer  is  made  and  the 
agent  consents  to  the  necessary-  assignment  of  the  policy,  and  the 
company  neglects  to  object  thereto,  there  is  a  waiver.'     Again, 
inasmuch  as  a  local  agent  of  an  insurance  company,  who  has  power 
to  make  contracts  of  insurance,  in  the  name  of  the  company,  to 
issue  policies,  to  receive  premiums  therefor,  and  who  is  clothed  with 
all  the  authority  of  his  principal  with  respect  to  such  matters,  has 
power  to  waive  a  condition  of  the  policy,  if  a  policy  upon  mort- 

*  National    Live    Stock    Assoc,    v.        ^  TVhited  v.  Germania  Fire  Ins.  Co. 
Jafkson.  160  Ky.  228,  169  S.  W.  695.    76  N.  Y.  415.  32  Ara.  Rep.  .3.30. 

5  Miller  v.    Scottish    Union   &   Na-       '  Benniimhoff  v.   Agricultural  Ins. 
tional  Ins.  Co.  101  Mich.  49,  45  Am.    Co.  93  N.  Y.  495. 
St.  Rep.  389,  59  N.  W.  439. 
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gaged  {»ioj)erty  provides  that  it  shall  become  absolutely  void  upon 
the  commencement  of  proceedings  for  the  foreclosure  of  the  mort- 
gage, without  the  written  consent  of  the  company,  and  the  property 
is  advertised  for  sale,  under  the  terms  of  the  mortgage,  because  of 
the  noni)ayment  of  taxes,  there  is  a  forfeiture  of  the  policy,  hut 
if  the  local  agent,  being  advised  of  the  advertisement  for  such 
sale,  takes  no  action  toward  a  cancelation  of  the  policy,  his  conduct 
amounts  to  a  waiver  of  the  forfeiture,  although  the  policy  declares 
that  the  company's  secretary  alone  can  waive  conditions  therein.^ 
.So  in  case  a  policy  of  fire  insurance  is  forfeited  by  a  change  in 
the  title  of  the  insured  property,  and  the  agent  of  the  insurers 
informs  the  person  for  whose  benefit  the  policy  was  issued  that  the 
policy  will  be  allowed  to  stand,  the  insurers  cannot  after  a  loss  by 
fire  elect  to  declare  the  policy  void.^    A  policy  is  not  avoided  by 
the  sale  of  the  land  upon  which  the  insured  buildings  are  located 
M-here  the  agent  knows  thereof  and  makes  indorsements  on  the  pol- 
icy with  reference  thereto.^"    So  where  the  local  agent  who  has  the 
power  to  accept  the  risk  and  deliver  the  policy  of  insurance,  at 
and  prior  to  the  time  of  its  delivery  in  renewal  of  another  policy, 
has  knowledge  of  the  fact  that,  intermediate  the  time  of  the  issuance 
of  the  original  and  the  renewal  policy,  the  title  to  the  property 
whereon  the  insured  building  was  located  had  changed,  assuming 
that  fact  to  be  material  to  the  risk,  and  that  the  insurer  failed  to 
mention  that  fact  at  the  time  of  the  delivery^  of  tlie  renewal  policy, 
it  was  held  that,  after  having  received  the  premium  and  delivered 
the  policy,  the  same  is  binding  upon  the  company  notwithstanding 
the  fact  that  it  contains  a  provision  that  none  of  the  company's 
officers  or  agents  can  waive  any  of  the  provisions,  except  in  writing 
indorsed  on  the  policy."     And  although  the  policy  requires  on 
its  face  a  written  approval  of  a  transfer,  the  company  is  estopped 
from  insisting  upon  such  requirement  where  the  agent  assures  the 

^  Sprinp:field  Steam  Laundn'  Co.  v.  tained  a  condition  that  a  change  in 

Traders'  Ins.  Co.  151  Mo.  90,  74  Am.  the  title  of  the  property,  without  de- 

8t.  Rep.  521,  52  S.  W.  238.  fendant's     written     consent,     Avould 

^  Pratt  V.  New  York  Central  Ins.  avoid  the  policy.     The  mortgajje  was 

Co.  55  N.  Y.  505,  14  Am.  Rep.  304.  subsequently  foreclosed  and  jilaintiti 

In  this  case  it  appeared  that  plaintitf,  became  the  purchaser.     Plaintiff  in- 

who  had  a  raortgajje  interest  in  prop-  formed  the  agent  of   the   ciiange  in 

erty,  applied  to  defendant's  agent  for  title   and    was   told    that    the    policy 

an  insurance  thereon.     The  form  of  might  stand. 

the  policy  was  left  to  the  judgment  ^°  Bonefant  v.  American  Fire  Ins. 

of  the  agent,  who  made  out  a  policy  Co.  7(5  Mich.  653.  43  N.  W.  682. 

to  the  mortgagors,  payable  to  plain-  "  Germania  Fire  Ins.  Co.  v.  Barr- 

tiff  in  case  of  loss.     The  policy  eon-  inger,  43  Okla.  229,  142  Pac.  1026. 
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insured  that  a  written  approval  is  unnecessary.^^  Where  the  agent, 
at  the  time  he  promised  to  reinsure  the  property  and  receive  the 
new  premium  therefor,  knew  of  the  purchase  and  sale  of  the 
property,  and  that  the  policy  had  not  been  assigned,  his  promise 
and  knowledge  is  that  of  the  company,  and  the  agent  will  be  pre- 
sumed to  have  authority  to  so  agree  in  the  absence  of  proof  to  the 
contrary.13  So  an  indorsement  by  an  agent  on  the  policy,  after 
knowledge  of  a  conveyance,  of  consent  that  a  certain  person  should 
be  payee  of  the  loss  may  be  proven  by  parol. ^*  Again,  if  the  policy 
requires  the  company's  written  consent  to  an  assignment,  an 
indorsement  on  the  policy  of  such  consent,  attested  by  the  agent, 
is  sufRcient.^^  And  where  the  policy  is  issued  to  partners,  and 
provides  that  if  the  property  is  "sold  or  conveyed  without  the 
consent  of  the  company  obtained  in  writing  on  the  policy,  it  shall 
be  void,"  a  sale  by  one  partner  to  the  other  avoids  the  policy ;  but 
if  after  such  sale  the  purchaser,  supposing  the  policy  to  be  still 
in  force,  and  desiring  to  assign  it  to  a  third  party,  applies  to  the 
company  through  its  agent  for  its  consent,  and  upon  communicating 
the  facts  attending  his  purchase  obtains  the  consent  of  the  company 
in  writing  to  the  assignment,  and  that  the  loss,  if  any,  should  be 
paid  to  the  assignee,  this  constitutes  a  waiver  of  the  forfeiture,  and 
continues  the  policy  in  force.  Such  consent  and  waiver  may  be 
made  by  the  agent  of  the  company  without  communication  with 
his  principal. ^^  If  the  president  indorses  consent  to  an  assignment 
on  a  separate  piece  of  paper,  and  it  is  attached  to  the  policy  by  a 
wafer,  such  indorsement  binds  the  company  where  the  policy 
requires  consent  to  an  assignment  to  be  indorsed  by  the  secretary 
or  other  officer.^''^  And  where  the  directors  knew  that  an  agent 
had  consented  to  an  assignment  of  the  policy,  and  duly  recorded 
the  same  upon  their  register,  the  company  is  obligated  thereby. ^^ 
So  again,  a  fire  policy  contained  a  provision  that  it  should  be  void, 
if  assigned  before  a  loss  and  without  permission  of  the  company 
therefor  indorsed  on  the  policy,  and  further  provided  that  "no  agent 
has  power  to  waive  any  condition  of  this  contract."     The  policy 

12  Stolle  V.  ^tna  Fire   &  Marine        ^^  ]^g^  Orleans  Co.  v.  Holberg,  64 
Ins.  Co.  10  W.  Va.  546,  27  Am.  Rep.    Miss.  51,  8  So.  175. 

593.  1^  Keeler  v.   Niagara  Ins.   Co.   16 

13  Pierce  v.  Nashua  Ins.  Co.  50  N.    Wis.  523,  84  Am.  Dec.  714. 

H.  297,  9  Am.  Rep.  235.     See  Sand-        i'  Pennsylvania  Ins.    Co.   v.   Bow- 
ers V.  Hillsborough  Ins.  Co.  44  N.  H.    man,  44  Pa.  St.  89. 
238,  244.  18  D^^rar  v.  Hudson  County  Ins.  Co. 

1^  Oakes  v.  Manufacturers'  Ins.  Co.   24  N.  J.  L.   (4  Zab.)  171. 
135    Mass.    248.     But    see    Bates   v. 
Equitable  Ins.   Co.  10  Wall.    (77  U. 
S.)  33,  19  L.  ed.  882. 
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was  assigned  before  a  loss,  without  tlie  assent  of  the  company,  by 
the  company's  agent,  having  power  to  ''renew  and  consent  to  the 
transfer  of  poheies,"  who  subsequently  approved  the  assignment, 
and  the  company  silently  acquiesced  m  the  act  of  the  agent.  It 
was  held  that  the  forfeiture  of  the  policy  was  thereby  waived,  and 
the  operative  force  of  the  policy  revived  in  the  hands  of  the  as- 
signee. ^^  And  the  president  has  authority  to  consent  to  a  transfer 
of  the  policy  where  the  articles  of  incorporation  provide  that  he 
or  the  secretary,  jointly  or  separately,  shall  sign  or  indorse  all 
commercial  paper  and  all  contracts  or  written  instruments.^"  If 
an  agent  uses  such  language  as  reasonably  leads  the  assured  to 
believe  that  the  agent  had  power  to  consent  to  an  alienation  of  the 
property,  and  the  policy  contains  no  restrictions  on  the  agent's 
authority,  and  the  assured  has  no  intimation  whatsoever  of  any 
limitation  thereon,  and  the  agent  is  a  general  agent,  the  company 
is  bound  by  his  representations.^  In  another  case,  the  title  of  the 
property  was  transferred  to  plaintiff  ISIarch  4th ;  a  renewal  was 
effected  March  21st  by  the  insured;  on  the  loth  of  April  the  policy 
\vas  assigned  to  plaintiff,  who,  on  the  same  day,  informed  the  com- 
pany's agent  that  the  property  and  policy  had  been  transferred  tc 
him  and  received  the  company's  written  consent,  signed  by  the 
agent.  It  was  held  that  the  renewal  after  the  transfer  was  valid, 
and  that  the  consent  of  defendants  to  the  transfer  waived  the  for- 
feiture and  revived  the  policy .^  So  although  an  agent  is  prohibited 
by  the  terms  of  the  policy  from  waiving  its  conditions,  yet  if  he 
has  authority  to  consent  to  an  assignment  he  may  waive  forfeiture 
of  a  transfer  by  thereafter  consenting  to  an  a.^sig-nment  to  the 
transferee  of  the  property,  where  the  company  has  immediate  notice 
thereof  and  neglects  to  make  objection  till  after  a  loss.^  So  the  acts 
and  declarations  of  the  agent  may  evidence  a  waiver  of  a  condition 
of  forfeiture  for  assignment  without  consent.* 

A  waiver  by  a  general  agent  of  a  condition  as  to  change  in  title 
or  possession  without  indorsing  the  same  on  the  policy  is  none  the 
less  effective  because  of  the  termination  of  his  agency  where  at  the 

^^  Imperial  Fire  Ins.  Co.  v.  Dun-  ^  Shearman   v.   Niaerara   Fire   Ins. 

ham,   117  Pa.   St.  460,  45  Leg.  Int.  Co.  4()  X.  Y.  526,  7  Am.  Rep.  380. 

65,  20  Wkly.  N.  C.  473,  35  P.  L.  J.  ^  Benninghott"  v.   Agricuhural   Ins. 

360,  2  Am.  St.  Rep.  686,  12  Atl.  668.  Co.  93  N.  Y.  495;  Imperial  Fire  Ins. 

20  Glover  v.   Lee,   140   111.  102,   20  Co.  v.  Dunham,   117  Pa.   St.  460,  2 

N.  E.  680;  Glover  v.  Wells,  40  111.  Am.   St.   Rep.  686,  12  Atl.  668,  10 

App.  350.  Cent.    Reji.    575    (agent   had    power 

^Millville  Mutual   Marine  &   Fire  to  renew  policies). 

Ins.   Co.  V.   Mechanics'   &  Working-  ■*  Pierce   v.   Nashua   Fire   Ins.   Co. 

men's  Building  &  Loan  Assoc.  43  N.  50  N.  H.  297,  9  Am.  Rep.  235. 
J.  L.  (14  Vroom)  652. 
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time  of  such  waiver  the  plaintiff  in  good  faith  beheved  he  was 
such  general  agent  and  relied  on  his  authority  as  such  and  had 
no  notice  or  knowledge  that  such  agency  had  terminated.^ 

§  561.  Alienation:  assignment:  when  company  not  bound  by- 
agent's  acts. — The  right  to  subsequently  transfer  the  property  can- 
not arise  from  a  consent  of  the  agent  to  a  former  alienation.^  So 
the  company  is  not  liable  where  the  property  is  sold  and  the  pur- 
chaser is  requested  to  bring  the  policy  for  the  necessary  indorse- 
ment, and  he  fails  to  do  so.'^  So  it  is  held  that  a  condition  against 
alienation  is  not  waived  by  the  fact  that  the  agent  wrote,  acknowl- 
edged, and  witnessed  the  deed  of  conveyance.^  So  where  A  and 
B,  partners,  assured  as  such,  and  C  afterward  joined  the  firm, 
and  before  loss  A  sold  out  to  B  and  C,  taking  a  chattel  mortgage, 
and  the  agent,  after  a  loss,  said  that  he  supposed  the  company 
would  pay  B's  share,  this  does  not  constitute  a  waiver.'  Again, 
notice  to  insurance  agents  when  trying  to  cancel  a"  policy  shortly 
before  a  loss,  and  months  after  a  change  in  ownership,  of  the 
property,  that  there  had  been  "some  changes,"  without  anything 
to  show  whether  in  ownership  or  physical  conditions,  is  not  suffi- 
cient to  charge  them  with  notice  of  or  assent  to  a  change  of 
ownership,  so  as  to  waive  a  forfeiture  on  that  account.^" 

If  the  change  in  title  or  interest  occurs  after  the  policy  is  issued 
and  no  duty  devolves  upon  the  agent  to  take  any  action  in  the 
matter  except  upon  assured's  request  said  agent's  knowledge  of  all 
the  facts  in  relation  to  an  administrator's  sale  and  its  confirmation, 
to  which  he  makes  no  objection  but  allows  the  policy  to  stand,  does 
not  estop  assurer  to  take  advantage  of  said  change  in  the  interest 
or  title."  So  mere  silence  and  failure  to  act  upon  his  knowledge 
of  a  breach  of  condition  does  not  waive  a  provision  voiding  the 
policy  for  forclosure  proceeding  unless  the  agreement  is  indoi"sed 
on  or  added  to  the  policy.^^  Again,  notice  to  brokers  of  a  change 
of  ownership  does  not  bind  assured. ^^     It  is  held  that  an  agent 

5  Continental  Ins.  Co.  v.  Brooks,  ^^  American  Steam  Laundry  Co.  v. 
131  Ala.  614,  30  So.  876',  31  Ins.  L.  Hamhurjj-Brenien  Fire  Ins.  Co.  121 
J.  348.  Tenn.   13,  21  L.R.A.(N.S.)   442,  113 

6  Moulthrop  V.  Farmers'  Mutual  S.  W.  394.  See  §§  515  et  seq.  lierein. 
Fire  Ins.  Co.  52  Vt.  123.  ^^  Moller  v.  Niagara  Fire  Ins.  Co. 

As   to   conditions   as  to   alienation  54  Wash.  439,  24  L.R.A.(N.S.)_  807, 

and     assignment,    waiver,     etc.,     see  103  Pac.  449,  38  Ins.  L.  J.  1073. 
§§  2246  et  seq    herein.  ^^  Woodard    v.     German-American 

'  '  7  E(iuitable  Ins.  Co.  v.  Cooper,  60  Ins.  Co.  128  Wis.  1,  106  N.  W.  681, 

111.   509.  35  Ins.  L.  J.  393. 

8  Laliiff  V.  Ashuelot  Ins.  Co.  60  N.  ^^  American  Steam  Laundry  Co.  v. 
H    75  Hamburg-Bremen  Fire  Ins.  Co.  121 

9  Card  V.  Phoenix  Ins.  Co.  4  Mo.  Tenn.  13,  21  L.R.A.(N.S.)  442,  113 
App.  424.  S.  W.  394. 
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has  no  antliority  to  waive  notice  of  an  assignment  where  he  is  only 
authorized  to  receive  applications,  transmit  policies,  and  receive 
premiums.^*  And  a  mere  soliciting  agent  cannot  consent  to  an 
assignment  of  the  policy, ^^  nor  has  an  agent  implied  authority  to 
consent  to  an  assignment  of  the  policy  where  he  has  only  power  to 
receive  applications  and  make  them  temporarily  binding,  and  to 
receive  premiums  on  renewals;  ^^  nor  is  authority  to  give  such  con- 
sent to  be  inferred  from  the  fact  that  such  agent  was  authorized  to 
purchase  the  necessary  books  for  the  record  of  his  business  on  behalf 
of  the  company,  in  which  books  his  record  of  such  assignment  was 
made,  although  the  person  applying  for  the  consent  to  the  assign- 
ment may  have  supposed  that  such  agent  had  authority  to  grant 
such  consent.^'  And  where  the  local  agent  was  informed  of  the 
transfer,  and  promised  to  indorse  it  on  the  policy,  and  thereafter  two 
premiums  were  paid  to  the  agent,  and  he  changed  the  policy  so  as  to 
transfer  the  insurance  in  part,  it  was  held  that  there  was  no  waiver, 
the  policy  prohibiting  waivers  by  agents.^*  Nor  is  the  company 
chargeable  with  all  the  consequences  of  the  knowledge  of  a  person, 
to  whom  policy  money  has  been  paid  to  be  turned  over  to  the 
assignee,  respecting  the  policy  and  its  assignment,  and  his  alleged 
fraudulent  conduct  in  connection  with  it,  whether  such  knowledge 
was  acquired  or  acts  done  by  him  as  agent  for  the  company,  acting 
within  the  scope  of  his  duties,  or  otherwise. ^^  And  an  agent  can- 
not bind  the  company  by  consenting  to  an  assignment  of  his  ow^n 
policy.^" 

§  561a.  Agent's  powers:  alienation:  change  of  interest:  "in  trust 
or  on  commission,  or  sold  but  not  removed:"  chattel  mortgage. — 
Where  a  policy  stipulates  that  the  violation  of  certain  conditions 
as  to  the  interest  of  insured  being  truly  stated ;  as  to  unconditional 
and  pole  ownership ;  and  as  to  change  in  the  interest  title  and 
possession,  shall  release  the  company  from  all  liability  thereon, 
and  the  agent  issuing  the  policy  is  advised  of  acts  of  assured  in 
executing  and  delivering  two  chattel  mortgages,  claimed  to  be  in 
violation  of  such  pro\dsions  and  it  further  appears  that  the  policy 
was  the  standard  form  and  that  there  was  attached  thereto  and 
made  a  part  thereof  a  slip  or  paster  in  which  the  interest  was  stated 
as  "his  own  or  held  bv  him  in  trust  or  on  commission,  or  sold 

^*  Tate  V.  Citizens  Mutual  Fire  Ins.  *^  Shunrcfart  v.  Lvcoming  Fire  Ins. 

Co.  13  Gray  (79  Mass.)   79.  Co.  55  Cal.  408. 

1^  Strickland     v.     Council     Bluffs  ^^  Northwestern   Mutual    Life   Ins. 

Ins.  Co.  ()fi  Iowa,  4fi6,  23  N.  W.  926.  Co.  v.  Roth,  118  Pa.  St.  329,  12  Atl. 

leStrinfrliam   v.    St.   Nicholas   Ins.  283. 

Co.  4  Abb.  Dee.  315,  42  N.  Y.  280.  20  Ex   parte  Hennessy,   1   Con.   & 

"Strinsrham   v.    St.   Nicholas   Ins.  L.  559. 
Co.  4  Abb.  Dec.  315,  42  N.  Y.  280. 

1383 


§  561a  JOYCE  ON  INSURANCE 

but  not  removed,  or  which  by  the  terms  of  any  contract  he  may 
agree  to  keep  insured,"  it  was  held  that  such  agent  had  the  power 
to  waive  such  conditions  by  attaching  to  the  pohcy  a  condition  in 
conflict  with  the  printed  one^s  and  that  there  was  a  written  waiver 
and  that  this  dispensed  with  the  contention  as  to  ownership  and 
the  giving  of  both  chattel  mortgages  for  if  the  insured  could  make 
an  absolute  sale  of  the  property  and  retain  the  insurance  thereon 
until  the  same  should  be  removed  from  the  warehouse  then  undoubt- 
edly they  could  make  a  conditional  sale,  for  in  the  former  case 
they  would  part  with  all  insurable  intere.^^t  in  the  property  while 
in  the  latter  they  would  still  retain  an  insurable  interest  subject 
only  to  the  lien  of  the  chattel  mortgage.'^ 

^  Fanners'  National  Bank  v.  Dela-  could  not ;  that  he  would  hold  the 
ware  Ins.  Co.  83  Ohio  St.  309,  94  N.  policy  until  he  could  communicate 
E.  834,  40  Ins.  L.  J.  1248,  s.  e.  56  with  "them.  In  this  respect  we  think 
Ohio  L.  Bull.  99.  The  court,  per  Hough  &  Reigel  were  acting  for  the 
Donahue,  J.,  said :  "But  there  is  a  company  and  within  the  scope  of 
further  reason  why  the  giving  of  the  their  employment,  and  the  return  of 
chattel  mortgage  to  the  Farmers'  Na-  these  policies  to  these  agents  was  the 
tional  Bank  cannot  be  interposed  as  return  of  the  policies  to  the  company 
a  defense  herein.  As  already'  said,  itself.  True,  what  Mr.  Hough  said 
these  agents  Hough  &  Reigel,  whether  at  that  time  with  reference  to  keep- 
they  be  denominated  general  agents  ing  these  policies  in  force  would  avail 
or  not,  had  full  authority  to  deal  with  nothing,  were  a  waiver  of  these  con- 
this  contract.  We  think  this  clearly  ditions  not  already  written  in  the 
appears  from,  the  evidence  in  the  policy  at  the  time  of  its  execution, 
record,  perhaps  not  from  any  one  Mr.  Hough  at  once  notified  the  com- 
part of  it,  but  from  the  evidence  as  i^any  of  the  giving  of  this  chattel 
a  whole,  and  especially  the  evidence  mortgage  to  the  bank,  but  it  does  not 
of  Mr.  Hough,  on  page  135,  where  he  appear  that  he  notified  the  company 
says :  'We  have  authority  so  to  do,  as  to  the  giving  of  the  chattel  mort- 
to  change  the  conditions  of  those  gage  to  the  Turner  women.  (4)  It 
policies,  as  I  stated  a  while  ago.  It  would  also  appear  that  he  did  not 
is  done  every  day.'  When  informa-  notify  the  company  that  the  policy 
tion  reached  Hough  &  Reigel  of  the  had  been  returned,  but  that  is  not 
giving  of  these  chattel  mortgages,  important.  He  had  authority  to 
they  notified  the  bank  that  the  giving  represent  the  company  in  accepting 
of  these .  mortgages  was  in  conflict  the  return  of  the  policy,  and  his 
with  the  provision  of  the  policy,  and  failure  to  notify  the  company  of  that 
thereupon  this  policy  was  returned  to  fact  is  in  no  wise  important.  His 
them.  Mr.  Sigafoos,  cashier  of  the  act  was  the  act  of  the  company,  in 
bank,  testifies,  on  page  85  of  the  so  far  as  the  return  of  this  policy 
record,  that  he  said  to  Mr.  Hough :  was  concerned,  and  the  subsequent 
'If  they  are  void,  we  want  you  to  conduct  of  the  company  must  be  con- 
cancel  them  and  we  will  get  other  in-  sidered  in  that  light.  The  company 
surance.'  To  the  same  effect  is  the  then  having  possession  of  the  policy 
testimony  of  Mr.  Turner.  Thereupon  of  insurance  and  possession  of  the 
Mr.  Hough  said  that  if  other  com-  unearned  premiums  were  required 
panies  could  carry  this  insurance  witliin  a  reasonable  time  to  return 
there  was  no  reason  why  his  company  either    the    premium    or    the    policy. 
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§  562.  Agent's  powers:  keeping  prohibited  articles:  waiver. — The 

kno\vle(lfi,e  of  the  a.uenl  that  tJie  a.-^.-^ured  is  kee))iiig  interdicted 
articles,  where  the  prohibition  in  the  policy  against  such  act  is 

The  company  now  having  actual  Reigel,  having  full  knowledge  of  all 
knowledge  of  the  mortgage  given  to  questions  touching  ownership  and 
the  bank,  and  being  charged  with  liens,  had  then  issued  on  the  part  of 
the  knowledge  that  the  policy  had  their  principal  a  new  policy  of  that 
been  returned  to  the  agent,  failed  date  containing  the  same  written  pro- 
to  return  the  unearned  premium  visions  in  conflict  with  these  printed 
and  neglected  to  advise  its  agent  provisions  with  reference  to  owner- 
within    a   reasonable   time,    one   way  ship  and  liens. 

or  another,  with  reference  there-  ''There  is  another  question  pre- 
to,  and  thereupon  the  agent  returned  sented  by  this  record,  the  correct  solu- 
the  policy  to  the  bank,  with  the  ver-  tion  of  Avhicli  is  important  in  the 
bal  assurance  that  it  was  all  right,  determination  of  the  rights  of  the 
in  full  force,  and  fully  jirotected  the  parties.  The  Farmers'  National  Bank 
bank  from  loss.  This  conduct  of  the  in  its  reply  pleaded  the  following 
company,  wovild  forever  estop  it  from  condition  and  stipulation  in  the  pol- 
setting  up  the  defense  of  the  chattel  icy :  'If,  with  the  consent  of  this  corn- 
mortgage  given  to  the  bank,  whether  pany,  an  interest  under  this  policy 
the  policy  contained  a  written  waiver  shall  exist  in  favor  of  a  mortgagee 
or  not,  but  as  already  stated  the  pol-  or  of  any  person  or  corporation  hav- 
icy  did  contain  written  ])rovisions  in  ing  an  interest  in  the  subject  of  in- 
eontlict  with  the  provisions  pleaded  surance  other  than  the  interest  of  the 
by  the  company  in  its  defense  to  this  insured  as  described  herein,  the  eon- 
action,  which  written  conditions  ditions  hereinbefore  contained  shall 
amount  to  a  waiver  in  writing  of  ap]>ly  in  the  manner  expressed  in 
these  provisions.  such  provisions  and  conditions  of  in- 

"(5)  These  agents  had  the  right  surance  relating  to  such  interest  as 
to  make  this  contract  originally,  shall  be  written  upon,  attached  or 
They  had  a  right  on  the  day  they  re-  appended  hereto.'  And  said  bank 
turned  this  policy  to  the  bank  to  further  averred  that  there  was  neith- 
make  a  new  contract  of  the  same  ten-  er  written  upon,  nor  attached,  nor\ 
or  and  effect.  If  there  were  any  pos-  appended  to  such  policy  of  insurance, 
sibilitj'  that  this  written  provision  in  any  way,  any  statement,  indorse- 
was  not  originally  intended  to  com-  ment,  provision,  or  condition  provid- 
prehend  and  include  a  waiver  as  to  ing  that  the  prior  conditions  con- 
these  chattel  mortgages,  there  could  tained  in  the  body  of  said  policy  of 
be  no  reasonable  contention  that  at  insurance  should  be  applicable  to  the 
the  time  Hough  &  Reigel  redelivered  bank.  This  provision  pleaded  by  the 
this  policy  to  the  bank  but  that  they  Farmers'  National  Bank  is  ambigu- 
were  intended  to  cover  and  include  ous  and  uncertain,  and  subject  to 
everything  then  prominent  in.  the  more  than  one  construction.  It  is 
minds  of  the  contracting  parties,  and  contended  by  the  insurance  comjiany 
tlien  a  matter  of  controversy  between  that  this  means  'that  such  conditions 
them.  This  delivery  of  this  contract  apply  to  the  interest  of  the  mort- 
at  this  time  and  under  these  circum-  gagee,  except  as  modified  or  abro- 
stances  must  be  held  to  amount  to  a  gated  by  a  writing  ]>laced  or  append- 
new  contract  between  the  parties,  ed  to  the  policy.'  If  this  contention 
binding  from  tlie  date  of  such  rede-  be  the  correct  one,  then  this  provision 
livery,  and  must  have  the  same  con-  in  the  policy  is  absolutely  a  useless 
struction   and  effect  as  if  Hough   &   :ind  unnecessary  oae. 
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printed  in  small  type  and  difficult  to  read,  and  the  agent  neglects 
to  notify  the  assured  of  the  stringent  character  of  such  conditions, 
but  consents  that  he  may  keep  the  articles,  operates  as  a  waiver  of 
the  forfeiture.2  So  if  the  agent  knew  when  the  insurance  was 
effected  of  the  use  of  paints  and  benzine  in  the  business  and  on 
the  insured  premises,  this  is  knowledge  of  the  company .^     So  the 

"Given  such  construction,  it  could  and  that  is  that  where  an  individual 
have  no  meaning  or  application  what-  or  corporation  is  engaged  in  a  par- 
ever,  nor  could  it  modify  the  remain-  ticular  line  of  business  with  the  pub- 
ing  covenants  of  the  contract  in  the  lie,  and  prepares  or  uses  printed 
slightest  degree.  Without  it,  the  terms  forms  of  contract  for  the  purpose  of 
and  conditions  printed  in  the  body  of  efiPecting  and  carrying  on  that  busi- 
the  policy  would  apply  to  the  mort-  ness,  that  if  such  individual,  corpora- 
gagee,  'except  as  they  might  be  mod-  tion,  or  company  places  in  such  print- 
itied  or  abrogated  by  a  writing  placed  ed  form  of  contract  a  printed  con- 
upon  or  appended  to  the  policv-'  If  dition  of  doubtful  meaning  and 
it  were  left  out,  the  contract  would  susceptible  of  two  constructions,  one 
then  be  construed  exactly  the  same  as  favorable  to  the  party  preparing  or 
if  it  were  written  therein.  The  con-  using  the  printed  form  of  contract, 
struction  contended  for  bv  the  bank  the  other  construction  favorable  to 
is  that  the  prior  conditions  named  in  the  individual  dealing  with  him,  a 
the  policy  and  applicable  to  the.  own-  court  coming  to  construe  such  con- 
er  making  the  contract  of  insurance  tract  should  construe  it  most  favor- 
shall  not  be  applicable  to  the  mort-  ably  to  the  one  who  had  nothing  to 
gagee  when  the  insurance  company  do  with  the  preparation  of  the  print- 
consents  to  the  mortgage,  unless  it  ed  form  of  contyact,  and  most  sti-ong- 
shall  be  specificallv  provided  by  a  ly  against  that  party  to  the  contract 
writing  upon  or  attached  or  append-  who  prepared  the  same,  or  used  the 
ed  to  such  policy  that  such  prior  con-  same  in  the  regular  course  of  his 
ditions  contained  in  the  bodv  of  the   business. 

policy  shall  apply  to  the  mortgagee.  "The  proper  construction  of  this 
This  'construction  would  give  effect  to  contract  under  the  rules  above  stated 
this  provision  and  recognize  that  it  would  entitle  the  Farmers'  National 
was  written  into  the  policy  for  some  Bank  to  a  judgment  against  the  in- 
purpose,  and  would  materially  affect  surance  company." 
the  rights  of  the  parties  to  the  con-  ^  Reaper  City  Ins.  Co.  v.  Jones,  62 
tract.  Ill-  458. 

"(6)   The  plain   rule  of  construe-       As  to  keeping  prohibited  articles, 
tion  requires  that  every  provision  of   see  §§  2198  et  seq.  herein, 
a  contract  shall  be  given  effect  if  pos-        Agent   may  waive  conditions  not- 
sible.     The  claim  of  defendant  in  er-    withstanding  inhibition  in  policy,  see 
ror  liere  with  reference  to  the  proper   §  439  herein. 

construction  of  this  provision  simply        As  to  notice  to  and  knowledge  of 
eliminates  it  from   the  contract  and   agent,  see  §§  515  et  seq.  herein, 
makes    it    purposeless    and    unneces-       On  effect  of  notice  to  agent  of  pre- 
sary,    while    the    other    construction  sence  of  prohibited  articles,  see  note 
gives  it  purpose,  place,  and  meaning,   in  3  B.  R.  C.  43. 

"(7)  There  is  anotlior  rule  of  con-  ^  ^^.^arland  v.  Peabody  Ins.  Co. 
struction  equally  applicable  here  and  C  W.  Va.  425,  437;  Same  v.  .^tn^a 
that  with  equal  force  determines  the  Fire  &  Marine  Ins.  Co.  6  W.  Va.  437. 
proper  construction  of  this  provision, 
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forfeiture  is  waived  where  the  agent  tells  the  assured  that  the  small 
amount  of  petroleum  kept  by  him  will  make  no  difference,  and 
the  company  accepts  the  premium.*  So  where  the  agent  is  aware 
when  a  policy  is  issued,  that  gasoline  is  being,  and  will  be,  used 
on  the  premises,  the  insurance  company  is  bound  by  his  knowledge.^ 
And  the  insured  is  bound  by  the  knowledge  of  a  solicitor,  sent  by 
it  to  inspect  the  risk,  that  gasoline  is  being  used  and  a  condition 
prohibiting  its  use  is  thereby  waived  by  issuing  a  policy,  ^  and 
an  agent  authorized  to  take  risks  and  issue  policies  may  waive  by 
parol  a  condition  against  the  use  of  gasoline  by  consenting  to  its 
use  until  a  change  is  effected  in  the  manner  of  lighting  the  insured 
premises.'  But  it  is  held  that  notice  to  the  soliciting  agent  after 
the  policy  is  issued  does  not  bind  the  company  or  operate  as  a 
waiver  of  the  insurer's  right  to  avoid  the  policy  for  keeping  such 
prohibited  article.^  So  the  knowledge  of  the  agent  that  the  assured 
kept  gunpowder  in  stock  and  intended  to  continue  to  keep  it  estops 
the  company.^  and  where  the  use  of  a  steam  boiler  was  known  to 
the  agent  when  the  application  was  inade.  the  company  is  thereby 
estopped  to  avail  itself  of  a  prohibition  against  insuring  premises  in 
which  steam  boilers  are  used.''°  So  where  the  agent  who  procured 
the  policy  and  the  general  agent  both  knew  at  the  time  the  policy 
was  issued,  and  subsequent  agents  also  knew,  of  the  use  of  a  gasoline 
stove,  which  use  was  prohibited,  and  took  no  steps  toward  cancel- 
ation of  the  policy,  such  use  is  waived ;  ^^  and  wdiere  the  agent,  with 
the  knowledge  of  the  keeping  of  gunpowder,  renews  the  policy 
and  accepts  the  premium,  there  is  a  waiver. ^^  But  if  the  agent 
only  has  authority  to  solicit  insurances,  deliver  policies,  and  receive 
premiums,  his  consent  that  the  building  might  be  used  as  a  restau- 
rant, which  included'  the  use  of  a  gasoline  stove,  does  not  waive  n 
forfeiture  for  such  use  of  gasoline,^^  and  such  agent  has  no  power 

*  Kruger  v.  Western  Fire  &  Marine  tional  Ins.  Co.  135  Ala.  256,  33  So. 

Ins.  Co.  72  Cal.  01,  1  Rail.  &  Corp.  163. 

L.  J.  242,  1  Am.  St.  Rep.  42,  13  Pac.  ^  Peoria  Fire  &  Marine  Ins.  Co.  v. 

156.  Hall,  12  ^rich.  202. 

^  Hartley  V.  Pennsylvania  Fire  Ins.  ^^  Canijihell  y.  Merchants  &  Farm- 
Co.  ni  Minn.  382,  103  Am.  St.  Rep.  ers'  Mutual  Fire  Ins.  Co.  37  X.  H. 
512,  98  N.  W.  198.  35,  72  Am.  Dec  324. 

^  Cue  V.  Connect  ieut  Fire  Ins.  Co.  ^^  Farmers'  &  IMerehants'  Ins.  Co. 

89  Kan.   90.  44   L.R.A.(X.S.)    1218,  v.  Nixon,  2  Colo.  App.  265,  30  Pac. 

130  Pac.  664.  42. 

"^  Winans  v.  Alemannia  Ins.  Co.  38  ^^  Rea]ier  City  Ins.   Co.  v.  Jones. 

Wis.  342.  62  111.  458. 

On  etfect  of  bond  for  title  to  defeat  ^^  Gan-etson  v.  Merchants  &  Bank- 

unconditional    and    sole    ownership,  ers'  Ins.  Co.  81  Iowa,  727,  45  N.  W. 

see  note  in  2  L.R.A.(N.S.)  512.  1047. 

'  Cassimus  v.  Scottish  Union  &  Na- 
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to  waive  a  provision  against  keeping  gunpowder. i*  It  is  also  held 
that  an  agent's  knowledge  acquired  while  attending  to  his  personal 
matters,  that  fireworks  are  kept  in  an  insured  stock  of  goods,  must 
have  been  present  in  his  mind  when  the  policy  was  issued,  or 
some  act  must  have  been  done  in  the  course  of  his  duties  as  agent 
amounting  to  a  recognition  of  Uie  continued  validity  of  the  policy 
in  order  to  constitute  a  waiver  of  a  condition  prohibiting  keeping 
such  articles.  The  fact,  therefore,  that  fireworks  were  on  exhibition 
in  a  store  when  a  policy  of  insurance  was  issued  on  the  stock,  or 
that  one  of  the  firm  of  agents  which  issued  a  policy  soon  after 
purchased  fireworks  at  the  store,  is  insufficient  to  show  knowledge 
of  the  agent  when  issuing  the  policy  that  fireworks  were  kept  in 

stock.  15 

§  562a.  Agent's  authority:  title  and  interest:  waiver.— There 
is  a  waiver  or  the  company  is  estopped  from. denying  the  sole  and 
unconditional  oAvnership  required  by  the  policy  by  knowledge 
of  the  agent  that  the  insured  had  made  a  contract  for  the  sale  of 
the  property ;  i«  that  he  had  only  a  bond  for  a  title;  i'^  where  the 
agent  knew  all  about  the  nature  and  extent  of  the  title  of  insured 
and  that  she  was  unable  to  read  or  write  the  English  language ;  ^^ 
where  the  agent  also  had  knowledge  of  the  insured's  title  or  interest 
and  that  he  was  not  the  absolute  owner ;  ^^  Avhere  the  agent  with 
knowledge  obtained  from  assured  as  to  his  interest  advises  him  to 
insure  the  property  in  his  own  name  and  he  acts  upon  such  advice ;  ^^^ 
where  a  life  tenant  states  that  his  life  interest  is  "a  life  lease"  and 
the  agent  issues  the  policy  for  the  full  value  of  the  fee ;  ^  where 
the  agent  knew  when  the  policy  was  issued  insured  was  not  the 
sole  and  unconditional  owner;  ^  where  the  actual  facts  as  to  title 
and  interest  are  stated  to  the  agent  issuing  the  policy  and  he 

1*  Bartholomew  v.  Merchants'  Fire  ^^  Hartford  Fire  Ins.  Co.  v.  Haas, 

Ins.  Co.  25  Iowa,  507,  96  Am.  Dec.  87  Ky.  531,  2  L.R.A.  64,  9  S.  W.  720. 

(55  19  Wisotsky   v.   Niagara   Fire   Ins. 

is  Phoenix  Ins.  Co.  v.  Fleming,  65  Co.  98  N.  Y.  Supp.  760,  112  App. 

Ark.  54,  39  L.R.A.  789,  67  Am.  St.  Div.  596,  aff'd  189  N.  Y.  532,  82  N. 

Rep.  900,  44  S.  W.  464.  E.  1134. 

16  Hamilton  v.  Dwelling  House  Ins.  ^o  Burson  v.  Fire  Assoc,  of  Phila. 

Co.  98  Mich.  535,  57  N.  W.  735,  22  136  Pa.  St.  267,  20  Am.  St.  Rep.  919, 

L.R.A.  527..  20  All.  401. 

On  outstanding  contract  for  sale  of  ^  Welsh  v.  London  Assur.  Corp.- 151 

property  as   defeating  sole  and   un-  Pa.  St.  607,  31  Am.  St.  Rep.  786,  25 

conditional  ownership  by  vendor,  see  Atl.  141. 

note  in  52  L.R.A.  (N.S.j  670.  2  Hartford  Fire  Ins.  Co.  v.  Enoch, 

Notice  to  and  knowledge  of  agent,  72  Ark.  47,  96  S.  W.  393;  Hartford 

see  §§  515  et  seq.  herein.  Fire  Ins.  Co.  v.  Keating,  86  Md.  130, 

"  Germania  Ins.  Co.  v.  Ashbv,  112  63  Am.  St.  Rep.  499,  38  Atl.  29. 
'Ky.   303,  23  Ky.  L.  Rep.  1564,  99 
Am.  St.  Rep.  295,  65  S.  W.  611. 
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neglects  to  state  them  therein ;  '  where  true  and  full  statements  were 
made  to  the  agent  concerning  insured's  interest  and  he  knowingly 
and  intentionally  wrote  down  false  answers.'*  So  a  false  rei>rasenta- 
tion  of  sole  and  unconditional  ownership  by  the  insured  of  the 
goods  covered  by  the  policy  does  not  avoid  it,  when  such  representa- 
tion is  superinduced  by  the  agent  of  the  insurer,  who,  knowing 
its  falsity  at  the  time,  wrote  such  falsehood  into  the  application 
for  insurance.^  So  the  knowledge  of  the  local  and  general  agents 
of  the  state  of  insured's  title  at  the  time  of  the  issuance  of  the  policy 
is  the  insured's  knowledge  and  constitutes  a  waiver  of  the  condition 
as  to  sole  and  unconditional  ownership.^  So  knowledge  of  the 
agent  who  issued  the  policy  as  to  the  title  of  the  property  and 
that  the  insurance  was  for  the  real  owner  instead  of  the  person  in 
whose  name  it  was  issued  binds  the  insurer.'^  And  if  a  general 
agent  of  an  insurance  corporation,  to  whom  application  is  made  for 
insurance,  is  informed  that  the  property  belongs  to  the  son  of  the 
applicant,  and  that  the  latter  is  to  have  it  as  a  home  during  his 
lifetime,  for  which  he  is  to  have  it  insured,  keep  it  in  repair,  and 
pay  taxes,  and  the  corporation  thereafter  issues  a  policy  of  insurance 
in  the  name  of  the  applicant,  this  waives  the  condition  in  the  policy 
declaring  that  it  shall  be  void  if,  ''without  notice  to  this  company 
and  permission  thereof  in  writing  expressed  thereon,  the  interest 
of  the  assured  be  other  than  the  entire,  unconditional,  and  sole 
ownership,  or  if  the  property  insured  be  a  building  standing  on 
ground  not  owned  by  the  assured  in  fee  simple,"  though  the  policy 
further  provides  that  no  agent  has  any  power  to  waive  any  con- 
dition therein,  and  that  no  notice  to,  and  no  consent  of  or  agree- 
ment by,  any  agent  of  the  company  shall  be  binding  on  it  until 
such  notice,  consent  or  agreement  is  clearly  expressed  and  indorsed 
in  writing  thereon,  and  signed  by  such  agent.^  So  where  a  policy 
is  issued  with  their  knowledge  and  advice,  by  general  agents  to  a 
trustee  of  the  insured  property  the  policy  is  not  thereby  avoided 

'  Carey  v.  Home  Ins.  Co.  97  Iowa,  On  bad  faith  of  assured  as  aft'ect- 

619,  66  N.  W.  920.  ing  estopjiel  of  insurer  to  set  up  fal- 

*  Creed  v.  Sun  Fire  Office,  101  Ala.  sitv  of  answers  in  application  because 

522,  46  Am.  St.  Rep.  134,  23  L.R.A.  of 'agent's  knowledge  of  such  falsity, 

177,  14  So.  323.  see  note  in  14  L.R.A. (X.S.)  279. 

On  effect  of  agent's  insertion  in  the  ®  National  Union  Ins.  Co.  v.  Rurk- 

application  of  false  answers  to  ques-  holder,  116  Va.  942,  83  S.  E.  404.  45 

lions   correctly   answered   by   the   in-  Ins.  L.  J.  60. 

sured,  see  notes   in   4  L.R.A. (N.S.)  '  Pearlstine  v.  Phoenix  Ins.  Co.  74 

607,  and  L.R.A.ini:)A,  273.  S.  Car.  246,  54  S.  E.  372. 

5  Security     Mutual     Ins.     Co.     v.  ®  Berry   y.   American    Central   Ins. 

Woodson,  79  Ark.  266,  116  Am.  St.  Co.  132 'N.  Y.  49,  28  Am.  St.  Rep. 

Rep.  75,  95  S.  W.  481.  548,  30  N.  E.  254. 
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even  though  the  poHcy  requires  unconditional  and  sole  ownership 
and  provides  that  waivers  must  be  written  upon  or  attached  thereto.* 
Again,  although  a  policy  of  insurance  specifies  that  it  shall  be 
void  if  the  property  insured  is  situate  on  leased  ground,  "unless 
specially  agreed  to  in  writing  in  or  upon  the  policy,"  the  company 
cannot  avoid  the  policy  for  a  breach  of  that  condition  if  its  agent 
was  aware  that  the  property  was  on  leased  ground,  and  made  out 
the  application  himself. ^°  And  where  an  agent  who  is  not  a  general 
agent  and  who  has  no  power  to  issue  policies  but  only  to  solicit 
insurance  and  collect  premiums  is  intrusted  by  a.'^sured  with  the 
entire  matter  and  the  former  makes  out  the  application  after 
examining  the  property  and  the  deeds  thereto  and  informs  the 
applicant  that  it  is  all  right  and  he  thereupon  signs  the  application, 
the  company  is  estopped  to  rely  upon  any  breach  of  warranty  as 
to  title  and  location  of  the  insured  property  even  though  the  policy 
stipulated  against  waiver  by  any  officer  or  agent  or  representative 
except  by  indorsement  upon  or  addition  to  the  policy.^^  And 
there  is  a  waiver  of  a  warrant}^  that  the  title  is  in  insured  where  the 
authorized  agent  of  insurer,  before  delivery  of  the  policy  and  pay- 
ment of  the  premium  is  informed  that  the  title  is  in  the  wife  of 
insured  and  states  that  it  makes  no  difference.^^  And  the  insurer 
is  liable  where  the  agent  knew  the  true  state  of  the  title  before  the 
application  was  signed  and  that  it  was  only  a  life  estate  although 
it  is  written  in  the  application  as  a  fee  simple.^^  So  an  insurer 
whose  agent  was  expressly  informed,  at  the  time  of  an  execution  of 
a  fire  policy,  of  the  true  interest  of  the  insured  in  the  property, 
and  who  carelessly  and  negligently,  without  the  connivance  of  the 
a«sured,  stated  in  the  policy  that  the  insured  was  the  owner  in  fee 
simple,  which  was  not  true,  and  collected  and  retained  the  premi- 
um, is  estopped  to  deny  liabilitv  in  an  action  on  the  polic3^  although 
it  provided  that  the  entire  policy  should  be  void  if  the  interest  of 
the  insured  was  not  truly  stated  therein,  or  if  his  interest  was 
other  than  sole  and  unconditional  ownership,  unless  other^'ise 
provided  by  agreement  indorsed  on  the  policy,  and  also  that  no 
officer  or  agent  should  have  power  to  waive  any  of  the  provisions 
or  conditions  of  the  policy,  and  that  no  oflficer  or  agent  should  be 

*  Rhode    Island   Underwriters    As-  *^  Peoples  Fire  Ins.  Co.  v.  Goyne, 

soe.  V.  Monarch,  98  Kv.  305,  17  Ky.  79  Ark.  315,  16  L.R.A.(N.S.)    1180,. 

L.  Rep.  876,  32  S.  W.  959.  96  S.  W.  365. 

^°  Germania  Fire  Ins.  Co.  v.  Hick,  ^^  State   Mutual    Ins.    Co.    v.   Lat- 

125  111.  361,  8  Am.  St.  Rep.  384,  17  ourette,   71   Ark.   242,   100   Am.    St. 

N.  E.  792.  Rep.  63,  74  S.  W.  300. 

On  waiver  of  condition  as  to  loea-  ^^  Home  Ins.  Co.  v.  Hancock,  106 

tion    of    property,    see    note    in    26  Tonn.  513,  52  li.R.A.  665,  62  S.  W. 

L.R.A.  242.  145. 
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deemed  to  have  Avaived  any  such  provisions  or  conditions  unless 
such  waiver  was  written  upon  or  atlaclied  to  tlie  policy.^* 

Wliere  the  ])()li('y  is  issued  without  a  written  application  and  the 
agent  authorized  to  write  the  policy  knows  that  one  of  its  conditions 
is  inconsistent  with  the  facts  and  there  is  no  fraud  or  misreprasen- 
tation  on  the  part  of  insured  the  company  is  estopped  to  rely  upon 
a  breach  of  said  condition  and  this  applies  to  a  covenant  as  to 
unconditional  and  sole  ownership. ^^ 

But  it  is  held  that  the  fact  that  an  application  w^as  written  out  by 
th^  agent  will  not  relieve  the  insured  from  liability  for  misrepre- 
sentations and  concealment  as  to  the  title  of  the  insured  property, 
where  the  policy  provides  that  it  shall  be  void  in  case  of  conceal- 
ment or  misrepresentation  and  the  application  is  exprassly  made  a 
part  of  the  contract  of  insurance,  and  the  insurance  agent  w^hose 
powers  were  strictly  defined  by  the  insurance  contract  had  no 
authority  to  Avaive  such  provisions.''^ 

§  563.  Agent's  authority:  encumbrances:  waiver:  instances. — 
Where  a  general  agent,  after  receiving  notice  of  the  existence  of 
encumbrances,  writes  a  letter  to  the  husband  of  the  assured,  recog- 
nizing therein  the  policy  as  subsisting,  and  invites  proofs  of  loss, 
which  are  furnished,  such  act  and  statements  of  the  agent  estop 
the  company  to  insist  upon  the  invalidity  of  the  policy  by  reason 
of  the  encumbrances."  And  where  a  husband  acting  for  his  wife 
in  obtaining  fire  insurance  lays  before  the  agent  all  papers  showing 
the  nature  and  extent  of  encumbrances  on  the  property,  and  the 
agent  makes  the  application  accordingly  and  procures  a  policy,  the 
company  is  thereafter  estopped  from  setting  up  false  representations 
as  to  such  encumbrances.^^  So  notice  tliat  the  property  is  en- 
cumbered given  to  an  agent  when  the  application  is  made  for 
insurance  operates  as  notice  to  the  insurer  and  as  a  waiver  of  a  war- 
ranty against  encumbrances."  And  where  the  facts  as  to  title  and 
encumbrances  are  correctly  stated  to  the  agent  and  the  application 

**  Leisen  V.  St.  Paul  Fire  &  Marine  "Reiner    v.    Dwellincf-House    Ins. 

Ins.  Co.  20  N.  Dak.  310.  30  L.R.A.  Co.  74  Wis.  89,  42  N.  W.  208. 

(N.S.)  530,  127  N.  W.  837.  As  to  notice  to  and  knowledge  of 

^5  Clymer  Opera  Co.  v.  Flood  City  agent,  see  §§  515  et  seq.  herein. 

Mutual  Fire  Ins.  Co.  238  Pa.  137,  85  On   furnisliing  blanks   for    proofs 

Atl.  1111,  42  Ins.  L.  J.  736.     Com-  of  loss  or  claim  as  a  waiver  of  breaeh- 

pare   Parsons,   Rich   &   Co.   v.   Lane  es    of   condition    or    forfeitures,    see 

(Lane  v.  Parsons,  Rich  &  Co.;  Mill-  note  in  L.R.A.1917A,  1065. 

ers'   &   Manufacturers'   Ins.    Co.,    In  ^^  Phoenix    Ins.    Co.   v.    Copeland, 

re)  97  Minn.  98,  4  L.R.A. (N.S.)  231,  86  Ala.  551,  4  L.R.A.  848.  6  So.  143. 

106  N.  W.  285.  19  Queen   of  Arkansas   Ins.    Co.   v. 

16  Deming  Investment  Co.  v.  Shaw-  Lastcr,  108  Ark.  261,  156  S.  W.  848. 
nee  Fire  Ins.  Co.  16  Okla.  1,  4  L.R.A. 
(N.S.)    607n,  83  Pac.  918. 
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is  not  made  out  in  accordance  therewith  the  policy  cannot  be 
defeated  by  such  misrei^resentations.^"  So  the  poUcy  is  taken  out 
of  the  operation  of  a  condition  as  to  title  and  encumbrances  where 
an  agent  authorized  to  solicit  insurance,  collect  premiums  and 
deliver  policies,  knows  of  the  existence  of  a  bill  of  sale  and  fills  up 
the  policy  at  his  discretion.^  Nor  is  the  policy  forfeited  because 
of  an  encumbrance  which  is  not  stated  in  the  application,  where 
the  agent  who  fills  it  out  knows  of  the  same,  assures  the  applicant 
that  it  is  all  right  and  that  it  is  fully  protected,  and  she  signs  said 
application  without  reading  it.^  So  where  a  policy  of  insurance 
contains  a  condition  of  forfeiture  for  false  representations  as  to 
encumbrance,  and  makes  the  statements  of  the  insured,  as  they 
appear  in  the  policy,  a  warranty  of  their  truth,  and  the  applicant 
gives  correct  answ^ers  respecting  encumbrances  to  the  general  agent 
of  the  company,  who  fails  to  mention  them  in  the  policy,  and 
procures  the  signature  of  the  assured,  accepts  the  premium 
and  issues  the  policy,  the  insurance  company  will  be  deemed  to 
have  waived  the  condition  and  held  liable  on  the  policy  in  case 
of  loss.^  So  knowledge  of  the  agent  at  the  issuance  of  the  policy 
that  the  property  was  encumbered,  and  the  premium  was  accepted, 
obligates  the  insurer  even  though  no  written  consent  is  endorsed 
upon  the  policy  as  provided  therein,*  and  the  company  is  likewise 
estopped  to  insist  upon  the  forfeiture  clause  in  case  of  encumbrances 
where  its  agent,  with  power  to  make  and  deliver  policies,  has  notice 
of  existing  encumbrances  and  of  an  intent  to  further  encumber 
the  property,  and  agrees  to  note  the  fact  on  the  application,  although 
no  indorsement  thereof  is  made  upon  the  ]X)licy.^  Again  w^here 
an  agent  having  authority  to  make  and  deliver  policies  of  insur- 
ance, without  referring  the  application  to  the  company  prior  to 
the  making  and  delivery  of  the  policy,  agrees  with  an  applicant 
that  she  may  encumber  the  property  insured  in  a  given  amount, 
and  that  he  will  indorse  the  agreement  upon  the  application,  the 
company  is  estopped  from  claiming  a  forfeiture  by  reason  of  the 
insured  having  encumbered  the  property  in  the  amount  named, 
there  being  nothing  in  the  policy  limiting  the  power  of  the  agent 

^°  Taylor  v.   Anchor   Mutual    Fire       ^  German  Ins.  Co.  v.  Gray,  43  Kan. 
Ins.    Co.    116   Iowa,   625,   57   L.R.A.    497,  8  L.R.A.  70,  19  Am."^  St.  Rep. 
328,  93  Am.  St.  Rep.  261,  88  N.  W.    150,  23  Pae.  637. 
807.  *  Clay  v.  Phoenix  Ins.  Co.  97  Ga. 

1  Forward  v.  Continental  Ins.  Co.  44,  25  S.  E.  417 ;  Dowlinj?  v.  Lan- 
142  N.  Y.  382,  25  L.R.A.  637,  37  N.  cashire  Ins.  Co.  92  Wis.  63,  31  L.R.A. 
E.  615.  112,  65  N.  W.  738. 

^  Beebe  v.  Ohio  Farmers'  Ins.  Co.  ^  Copeland  v.  Dwelling-House  Ins. 
93  Mich.  514,  18  L.R.A.  481,  32  Am.  Co.  77  Mich.  554,  18  Am.  St.  Rep. 
St.  Rep.  519,  53  N.  W.  818.  414,  43  N.  W.  991. 
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to  make  such  an  agreement.^  And  the  execution  of  the  contract 
by  an  agent  i.s  an  exerci.se  of  the  power  of  tlie  company  and  con- 
stitu(c-6  a  waiver  by  it  of  a  condition  precedent  as  to  sole  and  uncon- 
ditional ownership  of  the  property  insured  and  estops  the  com- 
pany from  claiming  a  forfeiture  for  breach  of  said  condition  espe- 
cially so  where  the  agent  had  knowledge  of  insured's  title  when  he 
issued  the  policy  and  subsequently  negotiated  a  loan  on  the  property 
and  indorsed  on  the  policy,  permission  for  an  encumbrance.''  So 
the  failure  of  an  insurance  agent  to  write  upon  a  policy  the  per- 
mission which  he  has,  in  the  exercise  of  his  authority,  granted  to 
place  encumbrances  on  the  property,  will  not  defeat  the  permission, 
— especially  where  he  took  an  active  part  in  procuring  the  money 
for  the  insured,  and  gave  assurances  that  the  rights  of  the  latter 
were  fully  protected.^  And  a  condition  of  the  policy  requiring 
notice  to  be  given  the  company  of  encumbrances  on  property  in- 
sured is  sufficiently  complied  with  where  it  is  shown  that  its  agents 
had  notice  thereof,'  and  indorsed  on  the  policy  that  the  loss,  if 
any.  would  be  paid  to  the  persons  holding  the  encumbrances.' 

Again,  an  agent,  furnished  by  his  principal  with  blank  applica- 
tions and  with  policies,  duly  signed  by  the  company's  officers,  and 
who  has  been  authorized  to  take  risks,  to  issue  policies  by  simply 
signing  his  name,  to 'collect  premiums,  and  to  cancel  policies,  with- 
out consulting  his  principal,  is  empowered  to  waive  conditions  of 
forfeiture  in  such  policies  for  encumbrances  placed  upon  the  insured 
property.  He  may  waive  such  forfeiture  by  parol,  notwithstand- 
ing the  limitations  upon  his  power  contained  in  the  policy.^"  Where 
a  widow  insures  property  belonging  to  the  minor  heirs  of  her 
decea.'jed  husband,  making  the  application  in  their  behalf,  they 
having  no  guardian,  wherein  she  states  that  they  own  the  property 
in  fee  simple  and  that  it  is  unencumbered,  the  only  claim  against 
the  property  being  her  dower  interest,  and  the  company's  agent 
having,  at  the  time  he  accepts  the  premium  and  issues  the  policy, 
full  knowledge  of  such  dower  interest,  his  knowledge  is  the  knowl- 
edge of  the  company  and  binding  upon  it,  and  it  cannot  repudiate 
the  contract  after  a  loss  occurs.^^ 

Notice  to  an  agent  as  to  an  encumbrance  upon  the  property  is 

6  Copeland  v.  Dwelling-House  Ins.    v.  McDowell,  50  111.  120,  99  Am.  Dec. 
Co.  77  Midi.  5.54,  18  Am.   St.  Rep.    497. 

414,  43  N.  W.  991.  i"  German-American     Ins.     Co.    v. 

7  Funk  V.  Anchor  Fire  Ins.  Co.  171  Humphrey,  62  Ark.  348,  54  Am.  St. 
Iowa,  331,  153  N.  W.  1048.  Rep.  297,  35  S.  W.  428.     See  §  540 

8  Beobe  v.  Ohio  Farmers'  Ins.  Co.  herein. 

93  Mich.  514,  18  L.R.A.  481,  32  Am.  "  Haire  v.  Ohio  Farmers'  Ins.  Co. 
St.  Rep.  519,  53  N.  W.  818.  93  Mich.  481,  32  Am.  St.  Rep.  516, 

'  Insurance  Co.  of  North  America   53  N.  W,  623. 
Joyce  Ins.  Vol.  11.-88.         1393 


§  563a  JOYCE  ON  INSURANCE 

none  the  less  operative  as  notice  to  the  company  because  of  said 
agent's  friendly  feelings  and  relations  with  insured  and  his  daughter 
who  worked  with  him  in  the  same  bank,  where  such  agent  had  no 
interest  in  the  insured  property,  and  even  though  by  reason  of 
such  relations  and  interest  the  agent  paid  the  premiums,  no  fraud 
or  collusion  is  thereby  shown. ^^ 

§  563a.  Same  subject. — If  the  agent  consents  in  writing  that  the 
policy  shall  continue  in  force,  notwithstanding  a  mortgage  on  the 
property,  the  company  is  bound, ^^  and  where  the  contention  is 
made  by  an  insurance  company  that  the  policy  sued  on  is  void, 
because  the  insured  was  not  the  owner  in  fee  simple  of  the  lots  on 
which  the  insured  building  was  situated  and  it  appeared  that  the 
agent  who  issued  the  policy  had  authority  to  issue  the  same,  and 
the  pohcy  contained  the  provision  that  it  should  be  void,  unless 
countersigned  by  such  agent,  and  it  also  appeared  that  such  agent 
had  notice,  prior  to  and  at  the  time  of  issuing  the  policy,  that  the 
insured  did  not  own  the  lots,  it  was  held,  that"  notice  to  the  agent 
was  notice  to  the  company,  and  that  by  issuing  the  policy  and 
accepting  the  premium  with  this  knowledge  the  company  is  held 
to  have  waived  the  provision  that  the  insured  should  be"  the  owner 
of  the  lots."  So  where  the  vendor  and  vendee  of  property  insured 
went  to  the  local  agent  and  notified  him  of  the  sale  and  a  mortgage 

12  Queen  of  Arkansas  Ins.  Co.  v.  that  the  notice,  claimed  to  have  been 
Laster,  108  Ark.  261,  156  S.  W.  848.  given,  was  given  to  the  agent  of  the 

13  Mattocks  v.  Des  Moines  Ins.  Co.  company ;  that  is,  plaintift'  testified 
74  Iowa,  233,  37  N.  W.  174.  that  previous  to  and  at  the  time  of 

1*  Rochester    German    Ins.    Co.    v.  making  the  contract  she  informed  Mr. 

Rodenhouse,  36  Okla.  378,  128  Pac.  Hunter,    the    company's    agent,    that 

508   42  Ins.  L.  J.  262.  she  had  no  title  to  the  lots.    Now,  the 

The  court  per  Harrison,  C,  said:  question  whether  notice  to  Hunter 
"The  contention  that  the  policy  was  was  notice  to  the  company  depends 
void,  because  the  property  was  in-  upon  two  propositions :  First,  wheth- 
cumbered  by  a  mortgage,  is  disposed  er  lie  was  a  mere  local  agent  author- 
of  by  the  fact  that  the  policy  express-  ized  only  to  take  applications  for  in- 
ly provided  for  the  protection  of  the  surance,  or  whether  he  was  an  agent 
mortgagee  to  the  amount  of  the  mort-  who  had  authority  to  issue  policies 
gage,  $650,  and  the  company  is  held  himself.  That  is,  whether  he  was 
to  have  expressly  waived  that  pro-  such  an  agent  as  that  it  required  his 
vision.  But  the  fact  of  plaintiff's  countersignature  to  make  the  policy 
having  no  title  to  the  lots  presents  a  valid.  Second,  if  he  was  such  an 
more  serious  question — one  which  in  agent  as  had  authority  to  issue  poli- 
the  absence  of  notice  of  such  fact  to  cies,  then  the  question  is  whether 
the  company,  would  render  the  policy  such  notice  was  given  him  before  or 
void.  There  was  some  conflict  in  the  after  the  issuance  of  the  policy, 
testimony  as  to  whether  the  company  "The  plaintiff  testified  that  prior 
has  such  notice,  but  this  fact  was  de-  to  the  making  of  the  contract  she  in- 
termined  in  the  affirmative  by  the  formed  the  agent,  Mr.  Hunter,  that 
iurv  However,  the  record  discloses  slie  had  no  title  to  the  land,  and  testi- 
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[)a('k  for  a  part  of  the  purchase  price,  and  an  assignment  was  filled 
out,  vvliich  was  forwarded  to  the  company,  but  the  latter  had  no 
knowledge  repirdino;  the  mortuaoie  other  than  that  possessed  by 
said  agent,  the  giving  of  such  mortgage  does  not  avoid  the  policy.^^ 


fied  further  tliat  Ilnnter  replied  that  pie  title  to  the  land  on   which  said 

this  nijide  no  ditference.     This  testi-  buildings  were  situated,  and  that  by 

mony    was    not    denied.      Hence    the  reason  of  such  facts  the  policy,  under 

jury  was  justified  in  finding  that  no-  the  provision   thereof  quoted  supra, 

tice  was  given  before  the  policy  was  was   void.      There   was  no   misi-epre- 

issued.      The    question    whether    the  sentation  b}'  plaintiff  in  his  applica- 

agent,  Hunter,  had  authority  to  issue  tion  as  to  who  owned  the  legal  title 

policies,   and   whetlier  notice  to   him  to  the  land  on  which  the  propertj'  was 

was  notice  to  the  company,  is  settled  situated.      His   answer   to   the   ques- 

by  the  policy  itself,  which  provides :  tions  in  the  application  discloses  that 

'Not    valid    unless    countersigned    by  the  same  was  held  in  the  name  of  R. 

the  duly  authorized  agent  at  Waure-  L.  Folsom.     This  fact  was  known  to 

ka,  Okla.'  the  insurance  company  by  the  writ- 

"The  company  conceded  that  Mr.  ten  ap])lication  of  plaintiff,  contain- 

Hunter  who  countersigned  the  policy,  ing    such    answer,    being    before   the 

was  the  duly  authorized  agent  of  the  company   at    the   time   it   issued   the 

company.     Under  this  state  of  facts  policy    sued    on  :    and   the   company, 

the  question  of  notice  is  disposed  of  having  with  full  knowledge  issued  the 

by  the  rule  announced  by  this  court  policy  to  plaintiff,  cannot  now  insist 

in    Western    National    Ins.     Co.    v.  upon  the  clause  in  the  policy  requir- 

Marsh,  34  Okla.  414,  42  L.R.A.(N.S.)  ing  the  insured   to   be  the   uncondi- 

991,  125  Pac.   1095,   wherein   Judge  tional   and   sole  owner  of   the   legal 

Ames,  after  an   exhaustive  collation  title,  but  will  be  held  to  have  waived 

of  authorities  from  forty-two  differ-  such  condition.    The  law  will  not  per- 

ent  states,  says:    'We  feel  that  this  mit   it,   with   full  knowledge  of  the 

rule,    established    by    such    an    over-  condition    of   the    legal    title   to    the 

whelming  weight  of  authority,  should  land  on  which  the  insured's  property 

be  followed  by  us,  and  we  are  the  was  located,  to  accept  the  application 

more  ready  to  do  so  because  it  ac-  and  the  premium  note  given  by  the 

cords  with  our  sense  of  justice.     In-  insured  in  payment  of  the  ]>remium 

deed,  this  result  is  foreshadowed  by  on  the  policy,  and  to  insert  in  the 

the  decision  of  this  court  in  Arkan-  policy    a    provision    contrary    to    the 

sas  Ins.  Co.  v.  Cox,  21  Okla.  873,  20  conditions  to  the  title  as  represented 

L.R.A.(N.S.)  775,  129  Am.  St.  Rep.  by  the  application,  by  which  it  may 

808,  98  Pac.  552,  and  in  Port  Huron  defeat  the  right  of  recovery  in  case 

Engine   &   Thresher   Co.  v.    Ball,   30  of  loss.'  "     This  opinion  was  followed 

Okla.  11,  118  Pac.  393.    In  Arkansas  In  Insurance  Co.  of  North  America 

Ins.  Co.  V.  Cox,  21  Okla.  page  880,  v.  Little,  34  Okla.  449,  125  Pac.  1098. 

98   Pac.   page  555,   20  L.R.A.(N.S.)  Opinion   by   Brewer,   C,   Mav   14th, 

775,  129  Am.  St.  Rep.  808,  it  is  said:  1912. 

"Defendant  insists  that   the  answers  "In  view  of  the  above  decisions  and 

of  ]ilaintiif  in   his  application  as  to  the  splendid  list  of  authorities  there- 

his  interest  in  the  dwelling  house  and  in  cited,  and  in  view  of  the  facts  in 

barn  insured  and  tlie  land  on  which  tlie  case  at  1)ar,  we  adhere  to  the  rule 

the  same  was  situated  were  false,  and  therein  stated." 

that  he  did  not  have  the  uncondition-  ^*  German    Ins.    Co.    v.    York,    48 

al  and  sole  ownership,  l)oth  legal  and  Kan.  488,  30  Am.   St.   Rep.  313,  29 

equitable,  of  the  property  and  that  Pac.  586. 
he  was  not  the  owner  of  the  fee  sim- 
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Again,  if  negotiations  for  insurance  upon  a  steamboat,  encumbered 
by  a  chattel  mortgage,  are  made  between  a  representative  of  the 
owner  and  the  agent  of  the  insurance  company,  and  the  owner's 
representative,  upon  being  asked  if  there  are  any  claims  against 
the  boat,  answers  that  he  knows  of  none,  but  that  if  there  are  any, 
the  insurance  agent  can  find  out  by  inquiry  of  the  owner,  which 
inquiry  the  agent  promises  to  make,  but  fails  to  do  so,  and  the 
policy  is  subsequently  issued  without  any  reference  to  the  chattel 
mortgage,  which  is  not  indorsed  thereon  or  added  thereto  as  re- 
quired by  one  of  its  conditions,  it  is  no  defense  to  an  action  upon 
the  policy  for  a  loss  that  the  chattel  mortgage  was  not  indorsed 
thereon  or  added  thereto,  for  the  defendant  should  not  be  allowed 
to  plead  ignorance  of  a  fact  as  to  which  it  agreed  to  obtain  knowl- 
edge. The  lack  of  inquiry  of  the  owner  as  to  encumbrances  made 
that  question  immaterial,  and  having  issued  the  policy  without  it, 
it  was  a  waiver  of  the  condition  requiring  such  indorsement.^^  So 
evidence  is  admissible,  without  a  plea  of  waiver,  to  show  that  the 
assured  told  the  agent  of  the  existence  of  a  mortgage  where  the 
company's  answer  sets  up  that  the  assured  concealed  from  it  all 
knowledge  thereof."  If  insurance  is  taken  on  mortgaged  property 
with  knowledge  that  the  mortgage  is  overdue,  and  through  an 
accidental  omission  on  the  part  of  the  agent  the  insurance  is  not 
made  payable  to  the  mortgagee,  the  insured  being  ignorant  of  the 
English  language,  and  relying  upon  the  agent,  the  mere  com- 
mencement of  foreclosure  proceedings  will  not  avoid  the  policy, 
notwithstanding  it  provides  that  it  shall  become  void  if  any  pro- 
ceedings are  taken  to  foreclose  a  lien  upon  the  property. ^^ 

If  the  company's  soliciting  agent  asks  no  questions  relative  to 
assured's  title  at  the  time  of  the  application,  and  no  references 
as  to  title  are  made  by  assured,  the  company  is  estopped  to  deny 
the  assured's  ownership  in  the  property,  even  though  the  policy 
stipulates  that  it  shall  be  void  if  the  assured's  interest  be  other 
than  the  unconditional  sole  ownership. ^^  And  if  there  is  no  appli- 
cation or  representation  concerning  title  or  interest  the  insurer 
cannot  after  a  loss  avoid  the  policy  on  the  ground  of  nondisclosure 
of  an  encumbrance;^"  and  this  applies  where  the  agent  believes 

^^  Skinner  v.  Norman,  165  N.  Y.  ^^  Hart  v.  Niagara  Fire  Ins.  Co. 
565,  80  Am.  St.  Rep.  77G,  59  N.  E.  9  Wash.  620,  24  Ins.  L.  J.  87,  27 
309.  L.R.A.  86,  38  Pae.  213. 

"  Crittenden  v.  Springfield  Fire  &  ^o  Morotock  Ins.  Co.  v.  Rodefer,  92 
Marine  Ins.  Co.  85  Iowa,  652,  39  Va.  47,  53  Am.  St.  Rep.  246,  24  S. 
Am.  St.  Rep.  .321,  52  N.  W.  548.  E.  393. 

^*  Butz  V.  Ohio  Farmers'  Ins.  Co. 
76  Mich.  263,  15  Am.  St.  Rep.  316, 
42  N.  W.  1119. 
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he  knows  about  the  true  condition  of  the  pro})erty,  and  assured 
does  not  read  the  policy  or  know  of  the  condition  against  encum- 
brances until  after  loss.^ 

§  564,  Agent's  authority:  encumbrances:  when  no  waiver. — Tt 
is  held  that  one  who  is  not  a  general  agent  cannot  waive  a  condition 
against  encumbering  the  insured  property,^  and  that  in  case  an 
agent  with  power  to  consent  to  an  assignment  authorizes  the  assured 
to  assign  his  interest,  which  he  does,  taking  a  mortgage  for  a  part 
of  the  purchase  money,  the  policy  is  thereby  rendered  void.' 
Knowledge  of  an  agent  as  to  future  intentions  of  the  insured  to 
mortgage  the  property  does  not  bind  the  insurer,*  and  although  the 
agent  is  informed  that  the  interest  of  the  assured  is  that  of  a  mort- 
gagee at  the  time  of  making  the  application,  the  policy  is  voided 
by  the  creation  of  a  new  mortgage  after  the  policy  is  issued,  where 
it  provides  that  notice  of  encumbrances  shall  be  given  the  directors 
in  writing.^  And  where  an  existing  mortgage  is  paid  off  and  a 
new  one  substituted,  the  local  agent  orally  agreeing  to  waive  the 
condition  against  encumbrances,  and  the  policy  providing  for  the 
written  consent  of  the  secretary,  there  is  no  waiver.^  Again,  the 
fact  that  an  agent  of  insurer,  some  months  after  the  insurance 
w^as  effected,  negotiated  a  loan  secured  by  a  mortgage  on  the  prop- 
erty insured,  and  witnessed  the  mortgage,  and  as  notary  public 
took  the  acknowledgment  of  it,  does  not  constitute  a  waiver  of 
the  condition  in  the  policy  providing  that  it  should  become  void 
if  there  should  be  any  mortgage  on  the  property  insured  without 
the  insurer  giving  notice  to  the  company  and  obtaining  consent 
therefor,  w^hen  the  policy  also  declares  that  no  agent  at  the  place 
of  issue  is  authorized  to  alter  its  conditions,  and  it  appears  that 
the  agent,  at  the  time  he  negotiated  the  loan,  and  witnessed  the 
mortgage,  did  not  have  in  his  mind  the  fact  that  the  property 
had  been  insured,  and  there  is  nothing  to  indicate  that  the  com- 
pany ever  had  notice  of  the  mortgage  until  after  the  loss  of  the 
property  by  fire  had  occurred.'    And  the  statements  of  the  agent, 

1  Georgia  Home  Ins.  Co.  v.  Holmes,  ^  '  ^^^H"  ^;/,^o™oo"^  ?f  "^oo^  ^'""^ 
75  Miss.  390,  65  Am.  St.  Rep.  611,   I"f-  ^o.  63  Vt.  53   22  All    533 

23  So    183  ^  Hankins  v.  Rockiord  Ins.  Co.  lO 

„,,'.'_,             ,   T-        ^         o  Wis.  1,  35  N.  W.  34. 

2  Marhn  v.  Farmers'  Ins  Co.  of  ^^  ^^^^^  ^f  condition  against  en- 
Cedar  Rapids,  84  Iowa,  516,  51  N.  ..^^^.^rances  upon  renewal.  sul)stitu- 
^  •       •  tion    or    alteration    of    enounibrance 

3  German  &  American  Bank  v.  Ag-  upon  insured  property,  see  note  in 
rieultural  Ins.  Co.  8  Mo.  App.  401.  20  L.R.A.  400. 

*  House  V.  Securitv  Fire  Ins.  Co.  '  Stevens  v.  Queen  Ins.  Co.  81  Wis. 
145  Iowa,  462,  121  N.  W.  509,  38  335,  29  Am.  St.  Rep.  905,  51  N.  W. 
Ins.  L.  J.  875.  555. 
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after  a  second  mortgage  was  placed  upon  the  property,  that  it  would 
be  all  right,  does  not  operate  as  a  waiver  of  the  forfeiture  therefor 
where  waiver  by  an  agent  is  required  to  be  written  upon  or  attached 
to  the  policy.8  So  it  is  held  that  the  policy  is  voided  by  an  encum- 
brance, notwithstanding  notice  to  the  agent  who  received  the  appli- 
cation, where  the  charter  of  a  mutual  company  gave  it  a  lien  on 
the  insured  property  and  provided  that  a  statement  of  the  encum- 
brance should  appear  in  the  application.^  Again,  where  the  policy 
■contains  the  provision  that  no  ofhcer,  agent,  or  other  representative 
of  the  company  shall  have  power  to  waive,  except  such  provisions 
as  by  the  terms  of  the  policy  may  be  endorsed  thereon  or  added 
thereto,  an  insurance  company  issuing  the  same  cannot  be  deemed 
to  have  waived  a  condition  in  said  policy  rendering  it  void  in 
case  the  subject  of  insurance  be  personal  property  and  be  or  become 
encumbered  by  mortgage,  because  the  a^ent  who  countersigned 
and  delivered  said  policy,  with  notice  of  the  existence  of  a  mort-' 
gage  upon  a  portion  of  said  property,  collected  a  portion  of  the 
premium  thereon  after  the  property  covered  by  said  policy  had 
been  destroyed  by  fire,  or  because  an  adjuster  of  said  company, 
with  knowledge  of  the  existence  of  such  mortgage,  stated  to  the 
insured  that  the  claim  would  be  adjusted.^"  And  if  a  policy  has 
become  void  by  reason  of  the  commencement  of  a  suit  in  fore- 
closure, the  statement  of  the  secretary  of  the  insurer  two  weeks 
afterward  that  the  company  will  not  rely  on  this  condition  is  not 
a  waiver  of  the  right  to  claim  forfeiture,  nor  does  it  estop  the 
insured  from  relying  thereon. ^^ 

§  565.  Agent's  authority:  vacant:  unoccupied:  waiver. — A  gen- 
eral agent  may  consent  in  the  policy  to  a  vacancy  for  a  certain 
period,  as  such  agent  will  be  presumed  to  have  competent  author- 
ity to  so  stipulate.^^  So  a  general  local  agent  with  power  to  counter- 
sign policies  and  who  also  acted  as  assured's  renting  agent  and 
who  knew  that  the  building  was  unoccupied  but  issued  a  policy 

8  Bosworth  V.  Cleary,  80  Wis.  393,  suance  of  policy  and  before  loss  un- 
49  N.  W.  750.  '  der    policies    of   insurance    requiring' 

Agent   may  waive  conditions   not-  consent  or  waiver  to  be  in  writing, 

withstanding  inhibition  in  policy,  see  see  note  in  10  L.R.A.(N.S.)   10(34. 

§  439  herein.  ^^  Findlay   v.    Union    Mutual    Fire 

9  Smith  V.  Farmers'  Mutual  Fire  Ins.  Co.  74*  Vt.  211,  93  Am.  St.  Rep. 
Ins.  Co.  10  Ohio  St.  287.  885,  52  Atl.  429. 

10  Sullivan  v.  Mercantile  Town  Mu-  ^^  Continental  Ins.  Co.  v.  Ruck- 
tual  Ins.  Co.  20  Okla.  460,  129  Am.  man,  127  111.  364,  11  Am.  St.  Rep. 
St.  Rep.  761,  94  Pac.  076.  121,  20  N.  E.  77. 

On  power  of  agents  to  bind  insur-  On  when  insured  property  is  va- 
er  by  oral  waiver  or  estoppel  in  pais  cant  or  unoccupied,  see  note  in  2 
as  to  forfeitures  occurring  after  is-  L.R.A.(N.S.)  517. 
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thereon,  remitted  the  premium  to  the  company  and  charged  the 
premium  to  rents  collected  thereby  precludes  the  company  by 
estoppel  from  claiming  a  forfeiture.^^  And  if  the  general  agent, 
after  a  change  in  the  occupancy  of  an  insured  building,  involving 
an  increase  of  the  risk,  consents  to  the  continuance  of  the  policy 
on  condition  that  an  iron  door  shall  be  put  into  the  building, 
but  without  designating  any  particular  time  within  which  this 
shall  be  done,  the  assured  is  entitled  to  a  reasonable  time  to  put 
it  in,  and  if,  after  the  exercise  of  reasonable  diligence  to  get  the 
door  put  in,  the  building  is  destroyed  by  fire,  the  company  can- 
not resist  payment  of  the  loss  on  the  ground  that  the  door  was 
not  in.^*  So  where  a  foreign  insurance  company,  through  its  local 
agent,  insures  a  dwelling-house  and  the  personal  property  therein, 
under  a  policy  providing  that  the  house  shall  ''be  occupied  by  the 
assured  or  tenant,"  and  that  it  shall  become  void  if  the  house 
becomes  ''vacant  or  unoccupied,"  the  company  is  bound  l)y  a  state- 
ment made  by  the  agent  to  the  assured,  at  the  time  that  the  tenant 
ceased  to  occupy  the  insured  premises,  that  the  insurance  would 
hold  good  for  thirty  days  thereafter,  and  that  the  house  would  be 
considered  as  occupied  while  the  personal  property  remained  there- 
in, and  this,  notwithstanding  the  policy  provides  that  the  agent 
has  no  authority  to  change  any  of  its  conditions  or  restrictions 
by  parol."  So  the  knowledge  of  an  agent  at  the  time  the  insur- 
ance is  effected  that  the  house  is  vacant  estops  the  company  where 
the  agent  is  vested  with  authority  to  solicit,  fill  out  apj^lications, 
receive  premiums,  make  sun^eys.  and  describe  the  property :  ^^  and 
an  agent's  knowledge,  from  actually  seeing  the  building,  that  it 
was  vacant  and  unoccupied  will  be  imputed  to  the  insurer. ^^  And 
there  is  a  waiver  of  such  conditions  where  the  agent,  upon  being 

"Now    York    Mutual    Savings    &  Rochester   Loan    &   Bankin-^r    Co.    v. 

Loan  Assoc,  v.  Westchester  Fire  Ins.  Liberty  Ins.  Co.  44  Neb.  537,  45  Am. 

Co.  97  N.  Y.   Supp.  436,  110   App.  St.  Rep.  745,"  62  N.  W.  877;  Sentell 

Div.  760,  aff'd  (mem.)  189  N.  Y.  525,  v.  Oswego  County  Fire  Ins.   Co.  16 

82  N.  E.  1129.  Hun  (N.  Y.)  518.   But  examine  Eng- 

14  viele   V.   Germania    Ins.   Co.   26  bind  v.  Westchester  Fire  Ins.  Co.  81 
Iowa.  9,  m  Am.  Dec.  8.3.  Wis.  583,  27  Am.   St.  Re]>.   917.  51 

15  Hot chkiss  V.  Phoenix  Ins.  Co.  76  N.   W.   954;   Dodge   County   Mutual 
Wis.  209,  20  Am.  St.  Rep.  69,  44  N.  Ins.  Co.  v.  Rogers,  12  Wis.  337. 

W.  1106.  As  to  notice  to  and  knowIe<lge  of 

i^  Alexander  v.  Germania  Fire  Ins.  agent,  see  §§  515  et  seq.  lierein. 

Co.  5  Thorap.  &  C.   (N.  Y.)    208.  2  "  Walrod  v.  Des  Moines  Fire  Ins. 

Hun  (N.  Y.)  665,  5  N.  Y.  S.  C.  208,  Co.  159  Iowa.  121.  140  N.  W.  218.  42 

reversed.  66  N.  Y.  464,  23  Am.  Rep.  Ins.  L.  J.  732. 

76,  13  Alb.  L.  J.  247.     See  also  Ger-  On  provisions  of  insurance  policy 

mania  Fire  Ins.   Co.   v.   Klewer.   27  in  respect  to  vacancy,  as  affected  by 

Bradw.    (111.)    590;   Jordan  v.   State  agent's  representations  or  knowledge, 

Ins.  Co.  64  Iowa,  216,  19  N.  W.  917;  see  note  in  4  L.R.A.(N.S.)  758. 
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informed  of  the  vacancy,  says  it  is  all  right.^^  And  the  company 
is  bound  where  the  premises  at  the  time  of  loss  are  in  the  same 
condition  as  when  insured,  although  there  may  have  been  an 
intervening  occupancy,  if  such  original  condition  was  known  at 
the  time  to  the  agent. ^^ 

§  565a.  Same  subject. — A  general  agent  may  orally  waive  such 
a  condition,  notwithstanding  the  policy  requires  an  indorsement 
thereon  of  consent  thereto.^"  So  a  condition  in  a  policy  that  "it 
is  further  understood  and  made  a  part  of  this  contract  that  the 
agent  of  this  company  has  no  authority  to  waive,  modify,  or  strike 
out  of  this  policy  any  of  its  printed  conditions,"  does  not  have  the 
effect  of  limiting  the  power  of  an  agent  of  a  company  to  make  an 
agreement  before  the  issuing  of  the  policy,  that  it  shall  contain 
a  condition  permitting  the  building  insured  to  remain  vacant  a 
specified  length  of  time,  without  constituting  a  breach  of  the  pol- 
icy. Such  condition  is  merely  a  limitation  upon  the  powers  of 
the  agent  to  waive  or  modify  the  terms  of  a  policy  after  it  has 
been  issued.^  And  although  an  insurance  policy  provides  that  it 
shall  become  void  for  failure  to  occupy  the  dwelling  insured  for 
the  period  of  ten  days,  and  contains  a  stipulation  that  no  officer, 
agent  or  other  representative  shall  have  the  power  to  waive  such 
condition,  unless  such  waiver  shall  be  indorsed  in  writing  on  the 
policy,  or  in  some  paper  adhering  thereto,  yet  a  general  agent 
of  the  company  may  waive  such  condition  by  parol,  and  his  oral 
statement  to  the  insured  that  the  policy  would  not  be  canceled 
for  vacancy  without  notice  to  him.  constitutes  such  waiver.^  And 
M^here  rental  property  is  insured  and  is  known  to  the  agent  to  be 
such,  a  condition  as  to  vacancy  or  occupation  by  a  tenant  being 
consented  to  by  indorsement  on  the  policy  does  not  apply  and 
must  be  deemed  to  have  been  waived  by  issuing  the  policy  on  such 
property.^     And  where  a  policy  contains  a  clause  making  it  void 

18  Palmer  v.  St.  Paul  Fire  &  Ma-  On  effect  of  nonwaiver  agreement 
rine  Ins.  Co.  44  Wis.  201.  on  conditions  existing-  at  inception  of 

On  vacancy  permit  as  a  waiver  of  insurance    policy,    see    note    in    13 

previous    vacancy,    see    note    in    47  L.R.A.  (N.S.)  826. 

L.R.A.(N.8.)  619.  2  Wilson  y    Commercial  Union  As- 

19  Vanderhoff  v.  Agricultural  Ins.  sur.  Co.  51  S.  C.  540,  64  Am.  St.  Rep. 
Co.  46  Hun  (N.  Y.)  328.  700,  29  S.  E.  245. 

20  Walsh  V.  Hartford  Fire  Ins.  Co.  On  power  of  agents  to  bind  msur- 
9  Hun   (N.  Y.)  421.  er  by  oral  waiver  or  estoppel  in  pais 

Agent  may  waive  conditions   not-  as  to  forfeitures  occurring  after  is- 

witlistanding  inhibitions  in  the  pol-  suance  of  policy  and  before  loss,  un- 

icy,  see  §  439  herein.  der    policies    of   insurance   retiuiring 

1  Continental  Ins.  Co.  v.  Ruckman,  consent  or  waiver  to  be  in  writing, 

127  HI.  364,  11  Am.  St.  Rep.  121,  20  see  note  in  10  L.R.A. (N.S.)   1064. 
N.  E.  77.  ^  Ohio  Farmers  Ins.  Co.  v.  Vogel, 
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if  the  building  be  or  become  vacant  or  unoccupied,  unless  other- 
wise provided  by  a.[iroenient  indorsed  thereon  and  it  is  issued  by 
an  agent  having  authority  to  issue  poHcies  with  knowledge  that 
the  building  is  vacant  and  unoccupied,  and  he  agrees  to  indorse 
a  vacancy  permit  on  it,  but  fails  to  do  so,  the  insurance  company 
must  be  deemed  to  have  waived  the  condition,  and  is  liable  for 
a  loss  occurring  while  the  building  remained  vacant  and  unoccu- 
pied.* Again,  where  a  policy  contains  a  condition  that  it  shall 
be  void  if  the  building  becomes  vacant  or  unoccupied,  and  also 
prohibits  a  change  in  its  conditions  by  an  agent  unless  consent 
be  given  in  writing,  the  company  will  nevertheless  be  bound  by 
the  declarations  of  its  agent,  who  issued  the  policy,  that  it  would 
be  good  for  thirty  days,  such  declaration  being  made  when  informed 
that  the  premises  had  become  vacant.  It  was  held,  however,  that 
there  was  not  a  waiver,  but  merelv  a  construction  of  the  meaning 
of  the  conditions  as  to  vacancy'  by  the  agent.^ 

§  566.  Agent's  authority:  vacant:  unoccupied:  when  no  waiver. — 
Though  notice  to  the  agent  that  the  prem.ises  were  unoccupied  and 
his  consent  thereto  might  operate  as  a  waiver,  yet  it  is  held  that 
such  a  waiver  does  not  extend  beyond  the  time  of  renewal,  and  in 
view  of  the  fact  that  the  premises  then  continued  unoccupied  the 
company  was  held  not  liable  for  a  loss.^  Nor  is  the  company 
bound  by  the  knowledge  of  its  agent  that  the  house  was  occupied 
only  a.s  a  summer  residence,  where  it  aften\-ard  became  vacant.'' 
And  mere  knowledge  of  the  agent  that  the  property  has  been 
vacant  over  the  time  permitted  under  the  policy  constitutes  a 
waiver.^  It  is  also  held  that  there  can  be  no  recover}^  upon  a 
policy  which  provides  that  it  shall  be  void  if  the  building,  "whether 
intended  for  occupancy  by  owner  or  tenant,  be  or  become  vacant 
or  unoccupied  and  so  remain  for  ten  days."  though  it  appears  that, 
at  the  time  the  insurance  was  placed,  the  building,  a  new  dwelling- 
house  built  to  be  sold,   and  never  before  tenanted,   was,   to  the 

16G  Ind.  239,  3  L.R.A.(KS.)  966,  117  Ins.  Co.  v.  Walsh,  54  111.  164,  5  Am. 

Am.  St.  Rep.  382.  76  N.  E.  977.  Rep.  115. 

On  vacancy  during  change  of  ten-  As  to  vacancy  and  nonoccupation, 

ants  as  violation  of  vacancy  clause  in  see  §§  2223  et  seq.  herein, 

fire  policies  covering  rented  premises,  Agent    may  waive   conditions   not- 

see  note  in  L.R.A.1915B,  844.  withstanding  inhibition  in  policy,  see 

*  Queen  Ins.  Co.  v.  Straughan,  70  §  439  herein. 

Kan.  86,  109  Am.   St.  Rep.  421,  78  'Herrmann   v.   Adriatic  Fire  Ins. 

Pac.  44/.  Co.  85  N.  Y.  163,  39  Am.  Rei>.  644. 

^Hotchkiss  V.  Phoenix  Ins.  Co.  76  As  to  notice  to  and  knowledge  of 

Wis.  269,  20  Am.  St.  Rep.  69,  44  N.  agent,  see  §§  515  et  seq.  heroin. 

W.  1106.  8  Home   Fire  Ins.    Co.    v.    Wilson, 

«  Hotchkiss  V.  Home  Ins.   Co.  58  109  Ark.  324,  159  S.  W.  1113. 
Wis.  297,  17  N.  W.  138;   Hartford 
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knowledge  of  the  insurer's  agents,  and  therefore  to  its  knowledge, 
unoccupied ;  that  no  question  of  its  occupancy,  present  or  future, 
was  raised  between  the  parties  as  affecting  the  contract;  and  that 
the  plaintiff  took  the  policy,  as  prepared  by  the  defendant's  agents, 
without  reading  it  and  believing  it  to  accord  wdth  his  agreement 
with  them  and  where  it  further  appears  that  the  building  re- 
mained unoccupied  for  more  than  ten  days  thereafter,  and  that, 
after  being  occupied  for  some  months,  it  became  again  vacant  and 
so  remained  for  more  than  ten  days  until  destroyed  by  fire.^  Nor 
can  a  recovery  be  had  by  the  assured  where  the  building  remains 
vacant  against  the  prohibition  of  the  policy,  although  the  agent, 
with  a  knowledge  of  the  vacancy,  consented  to  a  transfer  of  the 
policy.^"  So  the  policy  will  become  void  for  vacancy  for  the  build- 
ing notwithstanding  a  notice  to  the  agent,  where  lie  only  has  au- 
thority to  receive  and  forward  applications,  collect  premiums,  and 
bind  the  company  on  special  hazards  for  a  limited  period.  In  the 
case  so  holding  the  condition  as  to  vacancy  provided  that  the  policy 
should  become  void  ''where  the  occupant  pei'sonally  vacates  the 
premises,  unless  immediate  notice  be  given  to  this  company  and  ad- 
ditional premium  paid."  No  notice  other  than  that  above  stated  was 
given,  nor  was  any  additional  premium  paid.  It  was  also  declared 
that  it  was  immaterial  that  the  insured  did  not  know  the  limited  ex- 
tent of  the  agent's  authority ;  ^^  and  although  the  vacancy  is  caused 
by  a  change  of  tenants,  the  company  is  not  bound  by  its  agent's 
knowledge  that  the  building  is  occupied  by  tenants,^^  And  if  an 
agent  has  authority  only  to  solicit  insurance  and  consummate  the 
same,  or  to  issue  the  policy,  with  no  authority  to  subsequently 
change  or  waive  any  of  its  terms  or  conditions,  any  attempted 
change  or  waiver  by  him,  after  the  policy  has  issued,  is  generally 
void;  and  in  the  absence  of  any  showing  to  the  contrary,  it  will 
ordinarily  be  presumed  that  the  assured,  or  any  person  claiming 
under  him,  had  knowledge  of  the  terms  and  conditions  of  the 
policy.  So  that,  if  the  policy  providas  that  it  shall  become  void 
if  the  property  insured  shall  become  vacant,  unoccupied,  or  unin- 
habited, without  the  consent  of  the  secretary  of  the  company 
indorsed  on  the  policy,  a  waiver  of  this  condition  by  the  local 
agent,  after  the  insurance  is  effected,  is  unauthorized,  and  renders 
the  policy  void,^^  and  the  policy  is  not  avoided  w'here,  upon  the 

3  Moore  v,  Niagara  Fire  Ins.  Co.    Allen   (91  Mass.)   231,  85  Am.  Dec. 
199  Pa.  St.  49,  85  Am.  St.  Rep.  771,    751. 
48  Atl.  8C9.  12  Ridge    v.     Scottish    Commercial 

1°  Nortli  American  Ins.  Co.  v.  Gar-    Ins.  Co.  9  Lea  (77  Tenn.)  507. 
land,  108  111.  220,  Craig,  J.,  dissent-        "  Burlington  Ins.  Co.  v.  Gibbons, 
ing.  43  Kan.  15,  19  Am.  St.  Rep.  118,  22 

"  Harrison  v.  Citv  Fire  Ins.  Co.  9  Pac.  1010. 
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building  becoming  vacant,  the  assured  informed  the  secretary, 
and  he  ^^aid  the  company  waived  the  forfeiture.^^ 

A\'here  the  premises  were  vacant  at  the  time  the  poUcy  wa5 
effected,  it  was  held  no  defense  to  a  recovery  that  the  assured 
then  agreed  orally  with  the  agent  that  they  should  be  occupied ;  ^* 
but  contra  where  the  building  was  a  new  dwelling-house  to  be  occu- 
pied when  completed. ^^  Under  a  Massachusetts  decision  a  build- 
ing in  the  course  of  construction  is  not  an  unoccupied  building 
and  a  condition  against  waiver  can  only  apply  to  a  future  condi- 
tion of  such  a  building  and  to  its  then  use  for  the  purposes  con- 
templated. But  a  person  dealing  with  a  local  agent,  authorized 
to  issue  policies  and  collect  premiums  is  required  to  take  notice 
that  his  authority  does  not  include  the  power  to  orally  change 
the  policy  clause  as  to  vacancy  as  any  such  alteration  can  only  be 
made  with  the  written  or  printed  consent  of  the  insurer  as  pro- 
vided in  the  policy,  nor  does  the  doctrine  of  implied  waiver  arise 
in  such  case.  And  it  is  further  held  that  an  insurance  agent 
having  no  power  expressly  to  waive  the  provisions  of  a  policy  ren- 
dering it  void,  in  case  the  premises  become  vacant  cannot  sur- 
render the  contractual  right  of  his  employer  by  issuing  a  policy 
on  vacant  property.^"' 

§  567,  Agent's  authority:  cancelation. — An  insurance  policy  can- 
not be  canceled  except  by  virtue  of  a  power  reserved  to  the  com- 
pany, by  a  stipulation  in  the  policy  or  by  an  extraneous  agree- 
ment ;  ^^  and.  in  ca.se  there  is  a  beneficiary,  then  his  consent  is 
necessary.^^  So  that  the  company's  general  agents  have  no  author- 
ity to  cancel  policies  and  substitute  for  them  policies  in  other 
companies  without  the  consent  of  the  insured,  and.  where  the  in- 
sured has  no  knowledge  thereof  until  after  loss,  such  substituted 
policies  are  void;^°  and  such  acts  are  invalid,  even  though  the 

^*  Adams  v.  Greenwich  Ins.  Co.  9  ^^  Rothseliild  v.  American  Central 
Hun  (N.  Y.)  45.  Ins.  Co.  74  Mo.  41,  41  Am.  Rep.  303. 

^^  Kimball  v.  ^^tna  Ins.  Co.  9  Allen  See  chapter  on  cancelation,  §^  1(334 
(91  Mass.)  540.  85  Am.  Dec.  786.         et  seq.  herein. 

On    effect    of    temporary    vacancy       As  to  risfht  of  accent  to  rescind  or 
cea.sins:  before  loss  under  provisions   cancel :  notice  of  cancelation  to  ag-ent 
against    vacancv,    see    notes    in    10    or  broker,  see  §  1655  herein. 
L.R.A.(N.S.)     740,    and    28    L.R.A.        ^^  Knai>p   v.   Homn^pathic   Mutual 
(N.S.)   .in:?.  Life  Ins.  Co.  117  U.  S.  411;  Chase  v. 

16  Lubelskv  v.  Roval  Ins.  Co.  86  Phoenix  Mutual  Life  Ins.  Co.  67  Me. 
Ala.  5.30.  '  S5. 

1'^  Harris  v.  North  American  Ins.  ^^  London  Life  &  Fire  Ins.  Co.  v. 
Co.  190  Mass.  361,  4  L.R.A.  (N.R.)  Turnbull,  86  Kv.  230,  5  S.  W.  542, 
1137,  77  N.  E.  493.  35  Ins.  L.  J.  444.    9  Ky.  L.  Rep.  544. 

On  buildinsi'  in  process  of  erection 
as  vacant,  see  note  in  4  L.R.A.  (N.S.) 
1137. 
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company  has  become  insolvent  and  they  were  done  to  forestall 
action  bv  the  receivers.^  So  there  is  no  cancelation  where  the 
agent,  although  directed  to  cancel  the  policy,  agrees  with  the 
assured  that  the  pohcy  shall  be  valid  until  another  policy  is  pro- 
cured ;  2  nor  is  a  cancelation  effected  by  a  notice  given  the  agent 
by  the  company  to  cancel  and  return  the  policy  where  such  instruc- 
tions are  unknown  to  the  assured,^  although  it  is  held  that  a  notice 
of  cancelation  given  the  agent  will  bind  the  assured  from  the 
time  he  learns  thereof.*  A  request  by  the  insured  to  cancel,  made 
under  the  provisions  of  the  policy  or  a  statute,  may  be  made  to  any 
agent  with  the  requisite  authority  to  ac;t,  in  the  matter,  and  it  may 
be  sent  by  mail  or  otherwise,  provided,  however,  it  reaches  such 
agent.^  In  another  case  the  local  agent,  being  instructed  by  the 
general  agent  to  cancel  the  policy,  sent  the  assured  a  canceling 
card,  and  stated  in  a  letter  inclosing  the  same  that  he  had  the 
unearned  premium,  subject  to  the  assured's  order.  Before  the 
letter  was  received  the  local  agent  told  the  assured  not  to  mind 
the  card,  but  he  would  carry  the  risk  until  he  heard  from  him 
again.  Thereafter,  the  local  agent  was  requested  by  the  assured  to 
transfer  the  policy  to  another  company;  a  loss,  however,  occurred 
before  it  was  done.  It  was  decided  that  there  was  no  cancelation.^ 
Again,  it  was  held  that  the  company  was  liable  where  the  plaintiff, 
upon  the  representations  of  defendant's  agent  that  the  policy  had 
been  canceled  and  onejn  another  company  substituted,  assented 
to  the  substitution  and  gave  a  receipt  for  the  unearned  premium. 
But  he  never  received  the  latter,  nor  was  another  policy  substi- 
tuted.' The  directors  of  a  company  have  the  right  to  cancel  a 
policy  where  a  by-law  gives  the  company  such  right,  or  where,  by 
virtue  of  the  articles  of  incorporation  and  by-laws,  they  have  the 
right  to  recover  overdue  assessments  or  to  annul  the  policy.^ 

§  568.  Agent's  authority:  location  of  property:  removal  of  prop- 
erty.— The  company  is  bound  by  the  knowledge  of  the  agent  as 
to  a  removal  or  change  of  location  of  the  goods,^  and  this  applies 

1  United  States  Fire  &  Marine  Ins.  Ins.  Co..  127  N.  Y.  608,  14  L.R.A. 
Co.  V.  Tardv   (1873)   —  Ala.  — ,  2   147,  28  N.  E.  653. 

Ins.  L.  J.  673.  ^  ^Etna  Ins.  Co.  v.  Ma^ire,  51  HI. 

2  Goit  V.  National  Protection  Ins.    342. 

Co.  25  Barb.  (N.  Y.)  189.  '^  Holden  v.  Putnam  Fire  Ins.  Co. 

3  Watertown  Fire  Ins.  Co.  v.  Rust,    46  N.  Y.  1,  7  Am.  Rep.  287. 

141  111.  85,  30  N.  E.  772.  ^  Coles  v.  Iowa  State  Mutual  Ins. 

*  Sprinfjfield   Fire   &   Marine   Ins.  Co.  18  Iowa,  425 ;  Emmott  v.  Slater 

Co.  V.  MrKinnon,  59  Tex.  507.  Mutual  Fire  Ins.  Co.  7  R.  I.  562. 

On  sufficiency  of  notice  to  insured  ^  Ludwig  v.  Jersey  City  Ins.  Co.  48 

of  cancelation  of  fire  policy,  see  note  N.  Y.  379,  8  Am.  Rep.  556. 

in  50  L.R.A. (N.S.)   35.  As  to  notice  to  and  knowledge  of 

^  Crown  Point  Iron   Co.  v.  ^^tna  ngent  see  §§  515  et  seq.  herein. 

1404 


AGENTS  OF  INSURER— THE  POLICY"  §  568 

where  notice  is  given  the  secretary  of  a  county  mutual  fire  insur- 
ance company  of  the  removal  of  property  out  of  the  county  and 
he  consents  tliereto."  The  consent  of  an  agent  that  property  may 
be  removed  to  another  building  in  which  "hazardous"  articles  are 
stored,  and  his  agreement  to  make  the  proper  indorsement  on  the 
policy  which  he  takes  for  that  puqwse,  and  to  continue  it  in  force 
notwithstanding  such  storage,  constitutes  a  waiver  by  the  company 
of  a  condition  voiding  the  policy  if  "hazardous"  articles  should  be 
stored  in  the  building  without  the  company's  consent  indorsed  on 
the  policy."  So  where  the  agent  consents  in  writing  to  the  removal 
of  the  building  and  receives  an  additional  premium  therefor,  which 
the  company  retains,  it  is  estopped  to  deny  the  agent's  authority 
to  so  consent. ^2  And  where  the  secretary  of  the  company  indorsed 
on  the  policy  and  signed  a  memorandum  transferring  it  to  cover 
similar  property  in  another  store,  the  insured  intending  to  remove 
the  goods  insured  in  such  store,  the  company  is  liable,  even  though 
the  goods  are  destroyed  by  fire  before  removal."  And  a  policy 
is  not  avoided  by  a  change  of  location  of  the  insured  property  where 
an  agent  authorized  to  consent  to  such  changes  and  to  a  transfer 
of  the  policy  orally  agrees  to  said  removal  even  though  the  transfer 
was  not  made  nor  the  increa.sed  rate  paid  by  reason  of  the 
failure  of  said  agent  to  attend  to  his  duty  in  relation  thereto  al- 
though he  had  promised  to  do  so.^*  But  it  is  decided  that  the 
insurer's  liability  is  not  affected  by  its  agent's  representation  to 
the  insured,  while  writing  a  policy  upon  a  bam  and  "contents 
therein,"  that  his  horses  will  be  within  the  protection  of  the  pohcy, 
whether  in  the  barn  or  out.^^  ^  ig  also  held  that  a  special  agent 
whose  authority  is  limited  to  receiving  and  forwarding  applica- 
tions, delivering  policies,  and  receiving  premiums  cannot  consent 
to  the  removal  of  a  part  of  the  property  without  written  notice  as 
required  by  the  policy,  and  that  the  fact  that  a  calendar  was  fur- 
nished the  agent  with  his  name  thereon  as  "agent,"  and  which 
contained  an  account  of  the  company's  financial  standing  did  not 
confer  any  additional  authority  upon  him  to  waive  such  condition. ^^ 

10  Kesler  v.  Farmers'  ISIutual  Fire       ^^  Cooper  v.  German  American  Ins. 
&   Lijjhtning   Ins.   Assoc.   160   Iowa,   Co.  96  Minn.  81,  104  X.  W.  687. 
374,  141  N.  W.  954.  ^^  Farmers'    Mat.    Fire    Assn.    v. 

"  Rathbone  v.  City  Fire  Ins.   Co.    Krvder,  5  Ind.  App.  430,  51  Am.  St. 
31  Conn.  193.  Rep.  284,  31  N.  E.  851. 

12  New    England    Fire    &    Marine       ^^  Putnam  Tool   Co.   v.   Fitchburg, 
Ins.  Co.  V.  Scliettler.  38  111.  166.  145  Mass.  265,  13  N.  E.  902. 

1^  Kunzze  v.  American  Exchange 
Fire  Ins.  Co.  2  Robt.  443,  aff'd  41  N. 
Y.  412. 
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§  575.  Agent's  authority:  notice  of  loss. — Xotice  of  loss  to  the 
proper  iigent  i<  iidUce  to  the  insurer.^'''  So  verbal  notice  to  the  a.ueiit 
is  held  sutticient/^  and  where  a  policy  of  fire  insurance  requires 
that  the  insured  shall  give  immediate  notice  in  case  of  loss,  and 
the  loss  is  made  payable  to  a  mortgagee,  notice  by  the  mortgagee 
and  assignee  of  all  the  interest  of  the  insured  to  the  local  agent  is 
valid,  if  knoAvledge  of  it  comes  to  the  general  agent."  So  sendee 
of  notice  and  proof  of  loss  on  a  general  agent  of  a  fire  insurance 
company  is  service  on  the  company.^o  And  general  local  insur- 
ance agents,  prima  facie,  have  authority  to  receive  proof  of  loss 
required  by  the  policy  as  a  condition  precedent  to  recovery  thereon.^ 
And  where  a  resident  agent  of  a  foreign  company  who  issued  and 
countersigned  the  policy  was  the  only  officer  or  agent  of  the  com- 
pany in  the  state,  a  tender  of  proofs  of  loss  to  such  agent,  coupled 
with  his  unexplained  refusal  to  accept  such  proofs,  constitutes  a 
sufficient  notice  to  the  company,  and  this  is  so  although  the  policy 
provides  that  the  agent  procuring  the  insurance  is  the  agent  of 
the  assured,  where  the  validity  of  the  policy  depends  upon  the 
countersignature  of  the  agent.^  If  the  local  agent  writes  that 
the  assured  has  requested  him  to  notify  the  company,  and  it  does 
not  object,  there  is  notice  to  it.^  And  the  delivery  of  proof  to  a 
local  agent  constitutes  a  delivery  to  the  company,  if  the  commission 
of  such  agent  gives  him  ''full  power  to  receive  proposals  for  insur- 
ance against  loss  or  damage  by  fire,  to  receive  moneys  and  counter- 
signs, issue,  renew,  and  consent  to  the  transfer  of  policies,  subject 
to  the  rules  and  regulations  of  the  company,  and  to  such  other 
instructions  ^s  may,  from  time  to  time,  be  given 'by  its  officers." 
Especially  is  this  true  if  the  agent  had  apparent  authority  by  custom 
to  receive  such  proofs.'*  So  it  is  sufficient  if  the  company's  agent, 
having  knowledge  of  the  loss,  gives  the  notice,  unless  other\vi>e 
provided  in  the  policy.^  And  there  is  evidence  of  a  waiver  where 
it  appears  that  the  beneficiars'  left  word  with  the  local  agent's  clerk 

"  Bennett  v.  Marvland  Ins.  Co.  14  Fire  Ins.  Co.  141  Ala.  566,  lOn  Am. 

B'atclif.  (U.  S.  C.  C.)  4'22.  Fed.  Cas.  St.  Rep.  58,  37  So.  701. 

No.  1321.     See  People's  Ins.  Co.  v.  ^  North   British  &  Mercantile  Ins. 

Snencer,  53  Pa.  St.  353,  91  Am.  Dec.  Co.  v.  Crutchfield,  108  Ind.  518,  9  N. 

217.     Sec  §  3357  herein.  E.  458. 

^^  Killips  V.  Putnam  Fire  Ins.  Co.  ^  Works   v.   Farmers'   Ins.    Co.   57 

28  Wis.  472,  9  Am.  Rep.  506.  Me.  281. 

"  Watertown     Fire     Ins.     Co.     v.  *  Harnden   v.   IMilwaukee   jNfechan- 

Grover  &  Baker  Sewino;  Machine  Co.  ics'  Ins.  Co.  164  Mass.  382,  49  Am. 

41  Mich.  131,  32  Am.  Rep.  146;  Fish-  St.  Rep.  467,  41  N.  E.  658. 

er  V.  Crescent  Ins.  Co.  33  Fed.  544.  ^  West  Branch  Ins.  Co.  v.  Helfen- 

20  North  America   Ins.   Co.  v.  Mc-  stein,  40   Pa.   St.   289,  80  Am.   Dec. 

Limans.  28  Neb.  653,  44  N.  W.  991.  573. 

^  Schloss    &    Kalin    v. -Westchester 
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at  the  agent's  ofRce,  and  that  the  latter  notified  the  company  that 
it  had  the  case  investigated.^  If  the  local  agent  is  requested  to 
notify  the  company  of  the  loss,  and  he  says  he  has  done  so,  and 
the  notice  is  received  by  the  company  in  due  course  of  mail,  it 
is  sufficient,  although  such  notice  did  not  purport  to  be  given  on 
behalf  of  the  insureds  And  the  same  decision  was  given  where 
the  agent  notified  the  company  by  letter,  although  the  latter  did 
not  show  that  it  was  written  at  the  request  of  the  assured.^  And 
where  an  oral  notice  of  death  is  given  the  agent  who  procures  the 
necessary  affidavits,  which  are  filled  up  and  received  by  the  com- 
panjT^,  this  is  a  sufficient  notice.^  And  notice  to  the  local  agent 
who  issued  the  policy  is  sufficient  compliance  with  a  condition 
requiring  notice  to  be  given  the  manager  or  some  known  agent 
of  the  company,  although  the  insured  had  notice  that  this  branch 
of  the  business  had  been  transferred  to  another  company,  where 
the  agent  notified  the  latter  company,i°  g^^d  notice  need  not  be  given 
where  the  adjuster  at  the  place  of  loss,  and  the  day  following  its 
occurrence,  tells  insured  he  need  not  send  notice  or  proofs  of  loss." 
So  if  a  policy  is  issued  by  two  companies,  who  are  severally  liable 
thereunder,  it  is  sufficient  notice  to  both  to  deliver  notice  of  loss 
to  their  agent  who  countersigned  the  policy.^^  And  where  the 
policy  requires  notice  of  loss  to  be  given  forthwith  to  the  secretary, 
such  condition  is  complied  with  where  the  local  agent  at  once, 
after  the  fire,  examines  the  assured  and  transmits  the  result  thereof 
in  writing  to  the  secretary-."  And  the  same  rule  is  held  to  obtain 
where  some  officer  or  officers,  or  other  authorized  agents  of  the 
company  go  to  the  place  of  the  fire  and  examine  the  matter.^* 
especially  when  coupled  with  evidence  of  other  acts  of  waiver" 
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8  American    Accident    Ins.    Co.    v.  ^^  gepnero  v.  South  Britisli  &  Na- 

Norment,  91  Tenn.  1,  18  S.  W.  395.  tional  Ins.   Co.   65   Cal.   386,  4  Pae. 

'  Loeb  V.  American  Central  Ins.  Co.  382. 

99  Mo.  50,  12  S.  W.  374.     See  also  ^^  Beatty  v.  Lycoming  County  Mu- 

Caston    V.    Monmouth    Mutual    Fire  tual  Ins.  Co.  66  Pa.  St.  9,  5  Am.  Rep. 

Ins.  C^.  54  Me.  170.  318. 

8  Stimpson    v.    Monmouth    Mutual  ^*  Insurance  Co.  of  North  America 

Fire  Ins.  Co.  47  Me.  379;  Sexton  v.  v.  McDowell,  50  111.  120,  99  Am.  Dec. 

Montgomerv   Ins.    Co.    9    Barb.    (N.  497;  Commonwealth  Ins.  Co.  v.  Sen- 

Y.)  191.      "  nett,    41    Pa.    St.    161;    Roumage   v. 

3  Travelers'   Ins.    Co.   v.   Edwards,  Mechanics'  Fire  Ins.  Co.  1  Green  (N. 

122  U.  S.  457,  30  L.  ed.  1178,  7  Sup.  J.)  110;  Clark  v.  New  England  Mu- 

Ct.  1249.  tual  Fire  Ins.  Co.  6  Cush.  (60  Mass.) 

10  Marsdon  v.   City  &  County  As-  342,  53  Am.  Dec.  44. 

sur   Co   1  L.  R.  Com.  P.  232.  ^^  franklin  Fire  Ins.  Co.  v.  Upde- 

11  Phenix  Ins.    Co.  v.   Picket,   119  graff,  43  Pa.  St.  350,  360. 
Ind.  155,  12  Am.  St.  Rep.  393,  21  N. 

E.  546. 
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And  if  the  resident  agent  who  delivered  the  policy  is  notified 
forthwith,  and  he  examines  into  the  loss,  and  thereafter  preUrn- 
inai-y  proofs  are  served  on  the  company,  this  is  notice ;  ^^  and  if 
such  examination  is  coupled  with  a  refusal  to  pay  for  other 
reasons  than  a  compliance  with  the  condition  as  to  notice,  there 
is  a  waiver."  An  adjusting  agent  may  waive  notice  of  loss,  not- 
withstanding the  j)olicy  provides  that  no  agent  has  authority  to 
waive  its  conditions  by  any  act  or  declaration."  So  the  adjust- 
ment of  a  loss  by  the  company's  agent  estops  the  company,  in  the 
absence  of  fraud,  from  denying  that  proper  notice  was  given. ^^ 
§  576.  Agent's  authority:  what  is  not  sufficient  notice  of  loss. — 
Knowledge  of  the  hre  by  an  agent  of  a  mutual  insurance  com- 
pany does  not  relieve  the  assured  from  the  obligation  of  giving 
notice  and  making  proof  of  loss,  pursuant  to  the  by-laws  of  the 
company.^"  So  no  waiver  of  compliance  with  a  condition  as  to 
notice  of  loss  arises  from  the  act  of  the  secretary  in  writing  tliat 
the  notice  had  been  laid  before  the  directors  and  action  thereon 
postponed  indefinitely;^  and  no  waiver  arises  from  the  act  alone 
of  an  agent  in"  stating  by  letter  to  the  assured  that  the  comjiany 
would  be  notified  and  an  adjuster  sent.^  Again,  notice  by  parol 
to  an  agent  of  an  insurance  company  is  of  no  eff^ect  where  the 
charter  contains  a  condition  requiring  notice  of  the  loss  to  be  given 
in  writing  to  the  secretary,  or  one  of  the  directors.'  Nor,  under 
a  similar  condition,  is  there  a  sufficient  compliance  therewith  by 
giving  oral  notice  to  the  local  agent  two  days  after  the  fire,  and 
a  written  notice  to  the  secretary  a  month  thereafter ;  ^  nor  does 
any  presumption  arise  that  the  soliciting  agent  or  adjuster  has 
power  to  waive  notice.  It  must  be  proven.^  And  no  estoppel  arises 
against  the  company  from  the  denial  of  liability  by  the  general 
manager  when  served  with  notice,  and  upon  being  asked  how 
much  wa.s  due.^  So  where  the  policy  required  that  notice  of  loss 
should  be  given  within  a  certain  time  at  a  certain  place,  and  the 
assured,  the  day  following  the  fire,  gave  notice  at  another  place 

^^  Kendall     v.     Holland    Purchase  ^  Patrick  v.   Farmers'  Ins.   Co.  43 

Ins.  Co.  2  Tliomp.  &  C.  (N.  Y.)  375.  N.  H.  621,  80  Am.  Dec.  197. 

"  Sclienck  v.   fiercer   County  Mu-  ^  Forest    Citv    Ins.    Co.    v.    School 

tual  Fire  Ins.  Co.  24  N.  J.  447.  Directors,  4  IlL  App.  145. 

"  Stevens  v.  Citizens'  Ins.  Co.  69  '  Patrick  v.  Farmers'   Ins.   Co.  43 

Iowa.  658,  29  N.  W.  769.  N.  H.  621,  80  Am.  Dee.  197. 

^^  Home    Ins.    &    Banking    Co.    v.  *  Cornell  v.  Milwaukee  Mutual  Fire 

Myer,  93  111.  271.  Ins.  Co.  18  Wis.  387. 

2°  Smith  v.  Haverhill  Mutual  Fire  ^  Barre  v.  Council  Bluffs,  7(i  Iowa. 

Ins.  Co.  1  Allen  (83  Mass.)   297,  79  609,  41  N.  W.  373. 

Am.  Dec.  733.  ^  Devens  v.  IMechanics  &  Traders' 

Waiver    and    estoppel :    proofs    of  Ins.  Co.  83  N.  Y.  168. 
loss,  see  §§  3354  et  seq.  herein. 
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to  the  company's  agents,  who  said  it  was  all  right,  and  that  they 
would  give  notice  to  the  company,  and  that  the  adjuster  would 
pay,  and  subsequently  stated  that  the  adjuster  would  come  around 
and  pay  the  loss,  but  thereafter  refused  to  pay  anything  on  another 
ground,  it  was  held  that  there  was  no  waiver.'^  And  it  is  held 
that  local  agents  have  no  implied  authority  to  accept  or  waive 
notice  of  loss  insured  against,  although  they  have  authority  to 
accept  applications,  fix  rates,  fill  up,  countersign,  and  issue  poli- 
cies, and  collect  premiums.^ 

§  577.  Misstatements  by  agent  in  proofs  of  loss:  estoppel. — The 
company  is  estopped  to  take  advantage  of  its  agent's  misstate- 
ments made  in  the  proofs  of  loss,  and  it  is  not  error  in  such  case 
for  the  court  to  refuse  an  instruction  that  the  company  was  never 
furnished  by  the  insured  with  the  claim  for  indemnity  contem- 
plated under  the  policy.^ 

§  578.  Where  agent  aids  in  preparing  proofs  of  loss:  waiver. — 
Where  the  preliminary  proofs  are  prepared  under  the  advice, 
aid,  or  instructions  of  the  company's  authorized  agent,  such  acts 
will  operate  as  a"  waiver  of  defects  therein,  for  if  a  party  complies 
with  the  agent's  instructions  more  cannot  be  required.^"  And 
where  the  assured  acts  in  good  faith,  and  the  agent,  with  his  assist- 
ance, prepares  the  proofs,  they  do  not  conclude  the  assured." 
So  where  the  local  agent  aids  the  assured  in  preparing  such  proofs, 
and  the  company  retains  them  without  objection  for  four  months, 
and  until  suit  is  brought  upon  the  policy,  the  company  cannot 
object. ^^  And  if  proofs  are  made  by  the  company's  adjusting  agent 
within  the  proper  time,  and  all  material  facts  are  furnished,  they 
are  sufficient.^^  So  where  the  local  agent  receives  notice  of  the 
fire  and  writes  the  proofs,  it  is  evidence  that  they  were  received 
by  the  principal,  and  that  all  objections  were  waived  by  a  failure 

'  Enjxebretson  v.   Helda   Fire   Ins.        i°  Sims  v.   State  Ins.    Co.   47  Mo. 

Co.  58  Wis.  301,  17  N.  W.  5.  54,  4  Am.  Rep.  311 ;  Security  Ins.  Co. 

8  Ermentrout  v.  Girard  Fire  &  Ma-  v.   Fay,   22  Mich.   467,  7   Am.   Rep. 

rine  Ins.  Co.  63  Minn.  305,  30  L.R.A.  670;  Pratt  v.  New  York  Central  Ins. 

346,  56  Am.  St.  Rep.  481,  65  N.  W.  Co.  55  N.  Y.  505,  14  Am.  Rep.  304. 
635.  Waiver   and    estoppel :    proofs    of 

^  Younpr  V.   Travelers'  Ins.   Co.  80  loss,  see  §§  3354  et  seq.  herein. 
Me.  244,  250,  13  Atl.  896,  6  New  Eng.        "  Crittendon  v.  Springfield  Fire  & 

Rep.  432.     The  request  was  that  the  Marine  Ins.  Co.  85  Iowa,  ()52,  39  Am. 

court    instruct    the    jury    "that    the  St.  Rep.  321,  52  N.  W.  548. 
plaintiff  has  never  furnished   to  the       ^^  palmer  v.  St.  Paul  Fire  &  Marine 

defendant  company  a  claim   for  in-  Ins.  Co.  44  Wis.  201. 
demnity  such  as  is  contemplated  by        ^^  Jamison    v.    State    Ins.    Co.    85 

the  policy."  Iowa,  229,  52  N.  W.  185. 

Waiver    and    estoppel :    proofs    of 
loss,  see  §§  3354  et  seq.  herein, 
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to  make  them.^*  P)iit  where  the  proof:*  of  death  are  filled  out  under 
the  agent's  instructions,  t»;nd  he  promises  to  lay  the  matter  before 
the  board  upon  the  president's  return,  and  states  that  it  will  prob- 
al)ly  be  paid,  no  waiver  arises  frf)iii  those  acts.^^ 

§  579.  Agent:  waiver  of  proofs  of  loss:  condition  conflicting  with 
settled  rule  of  law. — It  is  held  that  a  condition  in  the  policy  which 
conflicts  directly  with  a  settled  rule  of  law  will  not  be  allowed 
to  bind  the  assured,  although  he  accepts  the  policy,  unless  it  appears 
that  his  attention  Avas  s]»ecially  called  tliereto.^^ 

§  580.  Where  formal  proofs  are  waived:  agent. — Conditions  in  a 
fire  policy  as  to  i)roofs  of  loss  are  for  the  insurer's  benefit,  and  can 
be  waived  by  the  company  or  its  authorized  agent,^''^  for  it  is  a 
general  rule  that  stipulations  which  relate  to  procedure  as  in  case 
of  proofs  of  loss  are  to  be  reasonably,  and  not  rigidly  construed. ^^ 
Such  waiver  or  an  estoppel  against  the  company  may  arise  from 
the  acts,  re]:»resentations,  or  omissions  of  it  or  such  agent  upon 
which  the  assured  may  fairly  rely,  and  by  which  he  is  reasonably 
induced  to  believe  that  a  strict  compliance  with  this  condition  has 
been  excused  or  dispensed  with  in  such  case,  and  in  consequence 
of  which,  acting  in  good  faith,  he  fails  or  neglects  to  strictly  comply 
with  such  requirement  as  to  proofs  of  loss.^^  So  where  insured 
has  been  misled  into  thinking  that  nothing  further  would  be 
required  of  him,  and  on  that  account  has  failed  to  take  further  steps 
which  he  might  have  taken  to  furnish  proofs  of  loss,  the  company 
cannot  take  advantage  of  such  failure,  induced  by  it  or  its  author- 

^*  Warner  v.  Peoria  Marine  &  Fire  No.  13^1 ;  Peninsular  Land  Transfer 

Ins.  Co.  14  Wis.  318.    See  also  Atlan-  &  Mf^.  Co.  v.  Franklin  Ins.   Co.  .35 

tie  Ins.   Co.  v.  Writ^ht,  22  III.  462;  W.  Va.  606,  14  S.  E.  237;  Newman 

Frost  V.  Saratoga  Ins.  Co.  5  Denio  v.  Springfield  Fire  &  Marine  Ins.  Co. 

(N.  Y.)  154,  49  Am.  Dee.  234.  17  Minn.  123;  Travelers'  Ins.  Co.  v. 

15  Ronald  v.  Mutual  Reserve  Fund  Harvev,  82  Va.  949,  5  S.  E.  553.   See 

Life  Assoc.  132  N.  Y.  378.  30  N.  E.  §§  437,  533  herein. 

739,  44  N.  Y.  St.  Rep.  409,  23  Abb.  Waiver   and    estoppel :    proofs    of 

N.  C.  (N.  Y.)  271.  loss,  see  §§  3354  et  se(i.  herein. 

1^  Pitney  v.  Glenn  Falls  Ins.  Co.  61  An  insurance  comi)any  may  waive 

Barb.  (N.  Y.)  335.    This  rule  was  ap-  its  right  to  notice  and  proof  of  loss, 

plied  to  a  stipulation  tliat  no  waiver  and  such  waiver  may  be  made  by  its 

of  any  condition  concerning  prelim-  agent.     Queen  Ins.  Co.  v.  Straughan, 

inary  proofs  of  loss  could  arise  from  70  Kan.  86,  109  Am.  St.  Rep.  421,  78 

any  act  or  omission  of  the  company,  Pac.  447. 

its  oflficers,  or  agents,  except  the  same  ^^  I'altrovitch   v.   Plicrnix   Ins.   Co. 

should  be  in  writing,  signed  i)y  cer-  143  N.  Y.  73,  25  L.R.A.  198,  37  N.  E. 

tain  officers  of  the  C()iiii)any.  639,  60  N.  Y.  St.  Rep.  462. 

Waiver    and    estop])el :    proofs    of  ^^  Peninsular     Land     Transfer     & 

loss,  see  §§  3.354  et  se(j.  herein.  IMfg.  Co.  v.  F'rnnklin  Ins.  Co.  35  W. 

I''  Bennett  v.  Marvlnnd  Ins.  Co.  14  Va.  606,  14  S.  E.  237. 
Blatchf.  (U.  S.  C.  C.)  422,  Fed.  Cas. 
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ized  agent  acting  for  it,  for  the  purpose  of  defeating  liability  under 
the  policy.  The  required  proofs  may  also  be  waived  by  an  evasive 
course  of  conduct  leading  a  reasonably  prudent  man  to  believe 
that  such  proofs  are  not  required.'^  And  failure  to  furnish  proof 
of  loss  within  the  time  required  is  waived  where  the  insured,  after 
attempting  to  do  everything  necessary,  is  lulled  into  security  by 
the  acts  of  the  company  or  its  agent,  and  is  led  to  believe  they  ai'e 
preparing  to  adjust  his  loss.^  The  acts  of  an  agent,  within  the 
scope  of  his  authority,  in  negotiating  a  settlement  and  inducing 
a  belief,  on  the  part  of  assured,  that  a  settlement  may  be  had 
without  suit,  and  that  the  time  limitation  will  not  be  set  up  in 
defense,  will  estop  the  company  from  urging  such  limitation.^ 
And  there  is  distinct  evidence  of  a  waiver  requiring  proofs  to  be 
made  within  a  certain  time  where,  upon  receiving  notice  of  the 
loss  from  a  person  who  had  an  interest  therein,  the  general  agent 
and  adjuster,  ten  days  after  the  time  limit  had  expired,  went  with 
a  director  to  the  place  to  settle  the  loss.  The  agent  came  again  for 
the  same  purpose,  but  the  insured  was  not  present,  and  the  agent,, 
on  being  so  informed  and  told  that  proofs  of  loss  had  not  been 
furnished,  said  it  would  make  no  difference,  and  that  the  assured 
could  make  them  on  his  return,  which  was  done,  and  the  same 
were  retained  several  days  by  the  company  when  they  were  re- 
turned.* So  proofs  may  be  waived  by  parol,  notwithstanding  the 
policy  provides  that  no  condition  shall  be  waived  except  by  written 
indorsement.*  And  the  question  of  waiver  is  properly  submitted 
to  the  jury  where  the  assured  submits  evidence  that  the  company's 
general  agent  told  him  that  proofs  need  not  be  furnished  and  the 
general  agent  denies  the  same.^  And  the  sufficiency  of  prelimi- 
nary proofs  is  admitted  by  the  acts  of  the  agent  where,  upon  such 
proof  being  submitted,  he  ascertains  the  amount  due  and  brings 
it  into  court.'  In  another  case  the  assured,  before  the  time  expired 
within  which,  under  the  terms  of  the  policy,  proofs  must  be  made, 

^  frriffith   v.  Anchor  Fire  Ins.   Co.  *  Owens   v.    Farmers'   Joint    Stock 

143  Iowa,  88,  120  N.  W.  90,  38  Ins.  Ins.  Co.  10  Abb.  Pr.  N.  S.   (N.  Y.) 

L.    .7.    608,    cited   witli    ap]iroval    in  166n,  57  Barb.  (N.  Y.)  518. 

Teasdale  v.   Citv  of  New  York  Ins.  *  Lowrv  v.  Lancashire  Ins.  Co.  32 

Co.  163  Iowa,  596,  145  N.  W.  284,  43  Hun    (N!  Y.)    329,  aff'd  105  N.  Y. 

Ins.  L.  J.  482.  646,  13  N.  E.  925. 

2  Kenton  Ins.  Co.  v.  Wi^ginton,  89  ^  Bishop  v.  Agricultural  Ins.  Co. 
Ky.  330,  7  L.R.A.  81,  12  S.  W.  668;  30  N.  Y.  St.  Rep.  600,  9  N.  Y.  Supp. 
Crrimth  v.  Anchor  Fire  Ins.  Co.  143  350,  aff'd  130  N.  Y.  488,  42  N.  Y.  St. 
Iowa,  88,  120  N.  W.  90,  38  Ins.  L.  J.  Rep.  3()9,  29  N.  E.  844. 

608.  "^  John.ston   v.   Columbian  Ins.   Co. 

3  Fireman's  Fund  Ins.  Co.  v.  West-    7  Johns.  (N.  Y.)  315. 
ern   Refrigerating   Co.   55   111.   App. 

329,  334. 
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inquired  of  the  agent  who  effected  the  inpurance  as  to  what  should 
be  done,  and  the  agent  stated  that  he  would  write  to  the  general 
agent,  who  would  come,  and  that  they  would  straighten  up  matters 
with  him.  They  called  upon  the  assured  about  a  month  after 
the  loss.  An  affidavit  containing  an  account  of  the  loss  was  pre- 
pared and  verified,  and  the  agent  promised  to  arrange  the  matter, 
and  took  away  the  affidavit.  They  called  again  the  same  day  and 
talked  over  the  loss.  Thereafter,  the  assured  sent  proofs  to  the 
secretary,  which  were  rejected  because  not  sent  in  ten  days  as 
required  by  the  terms  of  the  policy.  It  was  held  that  this  was 
evidence  for  the  jury  of  a  waiver.^  Where  the  company's  oflicer 
goes  upon  the  ground  and  agrees  as  to  the  valuation,  this  waives 
formal  proof.^ 

§  581.  Delivery  of  proofs  of  loss  to  agent. — There  is  a  sufficient 
delivery  of  proofs  when  made  to  an  authorized  agent  of  the  com- 
pany or  to  one  having  apparent  authority  to  act  in  the  matter,^" 
and  in  the  absence  of  any  provision  to  the  contrary,  the  delivery  of 
proofs  of  loss  to  the  local  agent  will  be  a  sufficient  delivery  to 
the  company."  So  proofs  may  be  made  to  a  resident  agent  of  a 
foreign  company,^^  or  to  the  company's  officers,"  or  to  a  general 
agent  of  a  foreign  company  authorized  to  transact  business  in  the 
state, ^*  or  to  the  general  agent  through  whom  the  policy  was  issued. ^^ 
or  to  an  adjuster  authorized  to  settle  the  los?.^^  If,  however,  the 
policy  provides  that  notice  be  given  to  a  particular  officer,  as  to 
the  secretary,  president,  or  specified  agent,  it  must  be  done.^' 

§  582.  Proofs  of  loss:  place  of  delivery:  waiver  by  agent. — There 
is  a  waiver  of  compliance  with  a  condition  requiring  delivery  of 

8  Underwood     v.     Farmers'     Joint  "  Thierolf  v.  Universal  Fire   Ins. 

Stock  Co.  48  How  Pr.   (N.  Y.)   367,  Co.    110    Pa.    St.    37,    20    Atl.    412; 

57  N.  Y.  500.  Edjjerly  v.  Farmers'  Ins.  Co.  48  Iowa, 

^  Coventry    Mut.    Live    Stock    Ins.  644. 

Assoc.  V.  Evans,  102  Pa.  St.  281.  ^^  Phoenix  Ins.  Co.  v.  Bowdre,  67 

1"  North  Britisli  &  Mercantile  Ins.  Miss.  620,  19  Am.  St.  Rep.  326,  7  So. 

Co.   v.    Crutclifield,   108   Ind.   518,   9  596. 

N.  E.  4r)8;   Dohn  v.  Farmers'  Joint  ^^  Penninjrton    v.     Pacific    ]\hitual 

Stock  Tns.  Co.  5  Lans.   (N.  Y.)   275,  Life  Ins.  Co.  85  Iowa,  468,  39  Am. 

279.  St.  Rep.  306,  52  N.  W.  482. 

Waiver    and    e.'^topix'l :    proofs    of  ^^  ]\|erc.Iiants' &  Mechanics' Ins.  Co. 

loss,  see  §§  3354  et  seq.  herein.  v.  Vining,  67  Ga.  661. 

"Insurance  Co.  ot^  North  Ameri-  ^'^  Rokes   v.    Amazon    Ins.    Co.    51 

ca  V.  Hope,  58  111.  75,  11  Am.  Rep.  Md.  512,  34  Am.  Rep.  323.     See  also 

48.     See  also  Commercial  Union  As-  German  Ins.  Co.  v.  Ward,  90  III.  550; 

Bur.  Co.  V.  State,  113  Ind.  331,  15  N.  Excelsior  Mutual  Aid  Assoc,  v.  Rid- 

E.  518,  13  West  Rep.  47.  die,  91  Ind.  S4;  Patrick  v.  Farmers' 

12  Ph(rnix  Ins.   Co.  v.  Bowdre,  67  Ins.  Co.  43  N.  H.  621.  80  Am.  Dee. 

Miss.  620,  19  Am.  St.  Rep.  326,  7  So.  197:    Inland    Tns.   &   Deposit    Co.   v. 

596.  Staufter,  33  Pa.  St.  397;  Sparrow  v. 
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proofs  to  the  secretary  at  the  home  office  where  the  agent  upon 
whom  they  were  served  at  another  place  refused  to  receive  the 
proofs  solely  on  the  ground  that  the  policy  was  canceled.^^  So 
if  the  local  agent  is  notified  and  furnished  with  the  particulars  of 
the  accident,  and  thereafter  another  agent  at  another  place  writes 
the  assured  that  the  company  had  decided  to  pay  him  a  certain 
sum,  but  that  he  had  not  established  his  claim  by  the  proofs  for- 
warded, there  is  a  waiver  of  strict  compliance  with  a  condition 
requiring  immediate  notice  in  writing  to  the  home  office ;  ^^  and 
it  is  sufficient  if  the  delivery  is  made  at  the  place  of  loss  to  the 
agent  of  the  company  and  at  his  request.^"  So  a  condition  in 
the  policy  that  it  is  payable  at  the  company's  office  at  a  designated 
city,  or  at  the  general  agency  issuing  it,  is  not  a  requirement  that 
proofs  be  made  at  the  company's  office.^  A  delivery,  however,  of 
the  required  proofs  to  any  officer  at  the  company's  office  satisfies 
a  requirement  of  delivery  to  the  company.^ 

§  583.  What  agent  may  waive  proofs  of  loss,  or  death. — An 
agent  duly  authorized  may  bind  the  company  by  an  express  waiver 
of  proofs,^  So  a  general  agent  has  power  to  waive  statement  of 
loss,  notwithstanding  such  statement  is  by  the  terms  of  the  policy 
a  condition  precedent  to  recovery,  unless  his  power  is  restricted, 
and  the  restriction  was  known  to  the  insured.*  So  a  general  agent 
authorized  to  transact  business  in  the  state  may  waive  such  proofs.^ 
So  a  general  agent  appointed  under  a  statute  of  Massachusetts  ^ 
may  waive  proofs  of  loss  where  the  company  is  a  foreign  stock 
company,  and  letters  to  such  agent,  not  made  known  to  the  assured, 
are  inadmissible  to  sho\^  a  limitation  of  the  agent's  authority ."^ 
So  a  general  agent  may  waive  proofs  by  going  to  adjust  the  loss, 
aad  saying  it  makes  no  diff'erence  when  they  are  prepared,  and 
vian  be  prepared  by  the  plaintiff,  he  being  then  absent,  on  his 

Universal    Fire    Ins.    Co.    17    Pliila.       '  Perrv  v.  Meelianics'  Mutual  Ins. 
(Pa.)   329.  Co.  11  Fed.  478.     See  §  587  herein. 

^^  Maher  v.   Hibernia  Ins.   Co.  67        Waiver  &  estoppel :  proofs  of  loss, 
N.  Y.  283.  see  §§  3354  et  seq.  herein. 

Waiver    and   estoppel :    proofs    of       *  Smith  v.  Niagara  Fire  Ins.  Co.  60 
loss,  see  §§  3354  et  seq.  herein.  Vt.  682,  1  L.R.A.  224,  6  Am.  St.  Rep. 

i^Untliank   v.   Travelers'    Ins.   Co.    144,  15  Atl.  353. 
4  Biss.   (U.  S.  C.  C.)   357,  Fed.  Cas.        ^  phenix    Ins.    Co.    v.    Bowdre,   67 
No.  16795,  citing  several  ca.ses.  Miss.   620,   19   Am.   St.   Rep.   326,   7 

20Bad<?er   v.   Phnnnix   Ins.    Co.   49    So.  596. 
Wis.  396,  5  N.  W.  848.  6  Massachusetts    Gen.    Stat.   c.    58, 

^  Penninp^ton  v.  Pacific  Mutual  Life   sees.  66-78. 
Ins.   Co.   85   Iowa,  468,   39   Am.   St.        '^Eastern   Railroad  v.   Relief  Fire 
Rep.  306,  52  N.  W.  482.  Ins.  Co.  105  Mass.  570. 

2  Edgerly  v.  Farmers'  Ins.  Co.  48 
Iowa,  644. 
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return.'  And  an  agent  intrusted  with  policies  signed  in  blank, 
and  authorized  to  fill  out  and  deliver  them,  may  waive  proofs  of 
loss,^  and  where  informal  oral  proofs  are  received  by  the  ofiicers, 
who  recognize  the  company's  liability,  there  is  evidence  of  waiver 
of  the  time  limit  for  furnishing  such  proofs.^"  So  a  local  agent 
who  effects  the  insurance  may  waive  proofs,"  and  a  local  agent, 
intrusted  with  the  policies  in  blank,  and  authorized  to  issue  them 
upon  application  of  parties  seeking  insurance,  is  thereby  clothed 
with  apparent  authority  to  bind  the  company  in  refei-ence  to  any 
condition  of  the  contract,  whether  precedent  or  subsequent,  and 
may  waive  notice  of  proofs  of  loss,  and  may  bind  the  company  by 
his  admissions  in  respect  thereto.^''  So  a  policy  provision  that  no 
officer  or  agent  of  the  insurer  shall  have  power  to  waive  any  con- 
dition therein  unless  such  waiver  is  attached  to  the  policy  and 
approved  by  the  secretary  of  the  insurer,  does  not  prohibit  such 
secretary  from  otherwise  waiving  the  furnishing  of  proof  of  loss 
by  the  insured.^^ 

The  act  of  an  agent  without  authority  in  preparing  proofs  of 
loss  may  be  so  far  acquiesced  in  by  the  insurer  as  to  estop  it  from 
denying  his  authority.^*  So  an  agent  of  a  foreign  company,  even 
though  he  may  have  no  actual  authority  to  waive  proofs  of  loss, 
may  bind  the  company  thereby,  it  appearing  that  he  was  supplied 
with  blank  forms  with  the  officers'  lithographic  signatures  appended, 
and  had  power  to  solicit  policies  and  collect  premiums."  Again, 
if  the  company,  knowing  that  a  certain  person  assumes  to  act  as 

8  Owen  V.  Farmers'  Joint  Stock  "Ida  v.  Phnnnix  Ins.  Co.  2  Biss. 
Ins.  Co.  .57'Barb.  (N.  Y.)  518.  (U.    S.    C.    C. )    333,   Fed.    Cas.^  No. 

9  Franklin  Fire  Ins.  Co,  v.  Coates,  7001.  But  see  next  section  and  §  476 
14  ]\Id.  285.  herein.     See  also  Bank  of  Branson  v. 

See  also  the  following  cases :  Aetna  Ins.  Co.  of  Hf d.  203  Fed.  810, 

United  States.— Ide  v.  Phfpnix  Ins.  122  C.  C.  A.  128. 

Co.  2  Biss.   (U.  S.  C.  C.)   333,  Fed.  ^^  Snvder   v.   Dwellinpr-House   Ins. 

Cas.  No.  7001.  Co.  59  N.  J.  L.  544,  9  Am.  St.  Rep. 

Connecticut.   —   Norwich    &    New  625.  37  Atl.  1022.     See  §  587  herein. 

York  Transportation  Co.  v.  Western  "  AVashburn-Hallijran    Coffee    Co. 

Massachusetts  Ins.  Co.  34  Conn.  561.  v.  :\rorchnnts'   Brick   Mut.   Fire  Ins. 

Michigan.  —  Hibernia  Ins.  Co.  v.  Co.  110  Iowa,  423,  80  Am.  St.  Rep. 

O'Connor,  29  Mich.  241.  311.  81  N.  W.  707.     See  Powers  v. 

M/.s-.so«/n'.— Nickell    v.    Phenix    Ins.  New   Ensjland   Fire  Ins.   Co.   68   Vt. 

Co.  144  Mo.  420,  46  S.  W.  434,  27  390,  35  Atl.  331. 

Ins.  L.  J.  880.  ^*  Aaclien  &  Munich  Fire  Ins.  Co. 

Penm^i/Jrania. — Imperial  Fire  Ins.  v.  Aral)ian  Toilet  Goods  Co.  10  Ala. 

Co.  V.  Mun-av,  73  Pa.  St.  13.  App.  395.  64  So.  635. 

TT'/.«con.sm.— McBride    v.    Republic  "  Syndi<-ate  Ins.  Co.  v.  Catchings, 

Fire  Ins.  Co.  30  Wis.  562.  104  Ala.  176,  16  So.  46. 

^°  Thiorolf   v.   Universal   Fire   Ins. 
Co.  110  Pa.  St.  37,  20  Atl.  412. 
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its  agent,  has  represented  and  undertaken  that  certain  statements 
will  be  accepted  as  proofs  of  loss,  and  that  assured  has  relied  thereon 
and  does  not  notify  him  to  the  contrary,  but  permits  and  encour- 
ages such  belief,  it  is  estopped  to  assert  that  such  statements  are 
not  proofs  of  loss.^^ 

So  the  company's  general  agent  may  waive  notice  of  death." 
And  an  agent  whose  duty  it  is  to  keep  a  register  of  deaths,  give 
notice  thereof  to  the  company,  and  furnish  blanks  for  such  proofs, 
may  by  his  acts  waive  furnishing  proofs  in  time,  even  when  such 
acts  are  done  after  the  prescribed  time,  nor  in  such  case  is  a  new 
consideration  necessary. ^^ 

§  584.  Waiver  by  acts  of  adjuster:  proofs  of  loss  or  death. — An 
adjuster  of  the  company  may  waive  proofs  of  loss,^^  and  this 
applies  to  one  vested  with  apparent  authority,  to  adjust  the  loss,^° 
as  where  he  is  sent  to  effect  a  settlement,  and  after  examination 
into  the  matter,  states  that  the  company  neither  admits  nor  denies 
liability  and  refuses  to  further  consider  the  facts.^  And  where 
the  proofs  of  loss  are  prepared  under  the  adjuster's  supervision, 
and  after  the  adjustment  such  agent  tells  the  assured  that  the  com- 
pany will  not  pay  the  loss,  there  is  a  waiver.^  And  where  a  special 
agent  and  adjuster,  during  negotiations  subsequently  to  a  loss, 
secures  an  attorney  to  assist  him  in  investigating  it,  interviews  the 
insured  and  his  attorney  in  relation  to  proofs  thereof,  seeks  to 
cancel  the  claim  of  the  assured  against  the  company  upon  reim- 
bursement of  premiums  paid,  and,  without  disclosing  his  want  of 
authority,  positively  refuses  to  pay  the  loss,  the  company  is  estopped 
from  setting  up  and  relying  upon  such  want  of  authority  on  the 
part  of  the  agent  as  a  defense.^  There  is  also  a  waiver  where 
the  adjuster  tells  the  assured's  attorney  that  the  company  would 

i«  Enos  V.  St.  Paul  Fire  &  Marine  Mass.  263,  25  N.  E.  290.     See  §  3357 

Ins.  Co.  4  S.  Dak.  639,  46  Am.   St.  lierein. 

Rep.  796,  57  N.  W.  919.  ^o  Burbank  v.  Pioner  Mutual  Ins. 

^'  Prentice  v.   Knickerbocker   Life  Assoc.     60    Wash.    253,    Ann.     Cas. 

Ins.  Co.  43  N.  Y.  Sup.  Ct.  352,  aff'd  1912B,  762,  110  Pac.  1005.     See  Side- 

77  N.  Y.  483,  33  Am.  Rep.  651,  656,  botham  v.  Merchants  Fire  Assoc.  41 

11  Jones  &  S.  (N.  Y.)  352.  Wash.  436,  83  Pac.  1028. 

^^  Meyer    v.     Knickerbocker    Life  ^  Deitz  v.  Providence,  Washington 

Ins.  Co".  73  N.  Y.  516,  29  Am.  Rep.  Ins.  Co.  33  W.  Va.  526,  25  Am.  St. 

200.  Ren.  908,  11  S.  E.  50. 

19  Barre  v.  Council  Bluffs  Ins.  Co.  ^  j^^^st     Texas     Fire    Ins.     Co.     v. 

76  Iowa,  609,  41  N.  W.  373;  Slater  Brown,  82  Tex.  631,  18  S.  W.  713. 

V.  Capitol  City  Ins.  Co.  89  Iowa,  628,  See  §  590  herein. 

23  L.R.A.  18i,  57  N.  W.  422;  Kahn  3  California  Ins.  Co.  v.  Gracev,  15 

V,  Traders'  Ins.  Co.  4  Wyo.  419,  62  Colo.   70,  22  Am.   St.  Rep.  370,  24 

Am.  St.  Rep.  47,  34  Pac.  1059.     See  Pac.  577. 
Searle  v.  Dwelling-IIouse  Ins.  Co.  152 

1416 


AGENTS  OF  INSUKER— THE  LOSS  §  584 

not  pay,  because  of  suspicious  circumstances  attending  the  fire.* 
So  the  refusal  by  such  agent  to  pay,  based  upon  other  grounds  than 
defects  in  the  i)ro()fs,  also  constitutes  a  waiver.^ 

Again,  formal  proofs  of  loss  are  waived  by  acts  of  the  adjuster 
in  inspecting  the  burned  property  and  agreeing  unconditionally 
to  settle  for  a  sum  stated.^     So  where,  immediately  after  the  loss 
of  property  insured,  the  insurance  company  is  notified  of  the  loss, 
and,  within  thirty  days -from  the  date  of  the  loss,  sends  its  adjuster 
to  investigate  the  loss,  who  takes  a  sworn  statement  from  the  insured 
as  to  how  the  fire  originated,  and  as  to  the  amount  and  value  of 
the  property  destroyed,  and  declares  his  satisfaction  with  the  proofs 
thus  made,  the  power  given  to  the  adjuster  to  investigate  the  loss 
includes  the  power  to  take  proofs  of  the  loss,  and,  although  such 
proofs  may  be  less  complete  than  the  policy  called  for  the  adjuster 
may  be  deemed  to  have  had  authority  to  have  waived  any  further 
proofs.'     If  an  adjuster  is  empowered  to  adjust  and  settle  a  loss 
and  to  receive  proofs  thereof,  and  goes  to  the  assured's  house,  and 
finding  that  he  is  away,  makes  inquiries  of  his  wife  as  to  the  cause 
of  the  fire  and  the  ownership  of  the  land,  and  leaves  a  request  for 
the  assured  to  call  upon  him  next  morning  and  bring  his  policy, 
and  promises  to   pay   the  loss,    this   constitutes   a  waiver   of  the 
requirements  that  proofs  be  made  in  a  specified  time  where  the 
assured  relies  upon  the  statements  of  such  agent  and  acts  accord- 
ingly.^     So  where  the  adjuster  was  sent  to  the  insured's  dwelling 
and  with  the  aid  of  an  inventory,  which  had  been  furnished  as 
proofs  of  loss  to  the  insurer,  investigated  the  loss  and  negotiated 
with  a.«sured  for  a  settlement  and  offered  a  certain  sum  in  settle- 
ment which  insured  refused,  it  was  held  that  a  finding  of  waiver 
of  strict  compliance  with  the  terms  of  the  policy  as  to  proofs  of 
loss  was  not  unsupported  by  any  evidence,  and  that  such  require- 
ments should  be  liberally  construed  in  favor  of  the  insured.^    Again, 

*  Mr-Pike  v.  Western  Assur.  Co.  61  Iowa.  238,  52  N.  W.  128;  distinguish- 

Miss.  37.  hig  Barre  v.  Council  Bluffs  Ins.  Co. 

s.^tnalns.  Co.  V.  Schryer,  85  Ind.  7(5   Iowa,  609,  41  X.   W.   373.     See 

362.      See    also    Ohio    Farmers'    Ins.  Mitchell   v.  Oriental  Ins.  Co.  40  111. 

Co.  V.  Voo:el,  166  Ind.  239,  3  L.K.A.  App.  Ill;  .F.tna  Ins.  Co.  v.  Schrver, 

(N.S.)    966,  76  N.  E.  977;  Halin  v.  85  Ind.  362;  Home  Ins.  Co.  v.  Sors- 

Guardian    Ins.    Co.    23    Or.    576,    37  bv,   60    Miss.   302.     See    East    Texas 

Am.  St.  Rep.  709,  32  Pac.  683.  Fire  Ins.  Co.  v.  Brown,  82  Tex.  631, 

6  Western    I'ndcrwriters    Assoc,   v.  18   S.   W.  713.    See  Iowa   Stat.   Mc- 

Hankins,  221  III.  304,  77  N.  E.  447,  Laiii's  Annot.  Code,  sec.  1734,  as  to 

35  Ins.  L.  J.  378.  Avritton  notice  of  loss. 

'Graves  v.  Merchants'  &  Traders'        ^  Glazer  v.  Home  Ins.  Co.   190  N. 

Ins.   Co.   82  Iowa,   637,  31   Am.   St.  Y.  (i,  82  X.  E.  727,  revV  98  X.  Y. 

Rep.  507,  49  N.  W.  65.  Supp.  979,  113  App.  Div.  235. 

^  Harris    v.    Pha?nix    Ins.    Co.    85 
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a  waiver  of  proofs  of  loss  under  a  policy  upon  a  building,  made 
by  an  adjuster  sent  by  the  same  company  to  adjust  a  loss  upon  the 
contents  of  such  building,  under  a  policy  held  by  a  firm  of  which 
the  holder  of  the  former  policy  was  a  member,  is  binding  upon 
the  company,  in  the  absence  of  a  notice  to  the  insured  of  any 
limitations  upon  the  authority  of  such  adjuster." 

Notice  of  death  is  waived  where  an  adjuster  before  the  expira- 
tion of  the  time  limitation  therefor  personally  investigates  the 
claim. ^^ 

§  584a.  Same  subject.— An  adjusting  agent  may  waive  proofs 
by  telling  the  assured  that  nothing  further  is  required.^^  Proofs 
of  loss  were  also  held  to  be  waived  where  the  adjuster  called  upon 
the  insured,  who  presented  him  with  a  schedule  of  the  property 
destroyed  and  damaged  by  the  fire,  and  the  adjuster  told  him 
that  he  did  not  care  for  the  proofs,  and  that  they  were  not  neces- 
sary." And  where  the  adjuster,  the  day  after  the  fire  and  at  the 
place  where  it  occurred,  tells  the  insured  he  need  not  send  notice 
or  proofs  of  loss,  he  is  excused.^*  In  another  case  the  adjuster  and 
general  agent  told  the  assured  that  he  need  not  furnish  proofs  of 
loss,  and  that  the  adjuster  would  soon  be  there  and  settle,  and  it 
was  held  that  there  was  a  waiver  of  proofs.i^  So  wliere  such  agent 
adjusts  and  compromises  the  loss  and  agrees  to  pay  in  a  few  days, 
the  company  is  estopped.^^  And  when  an  insured  sends  notice 
of  loss  the  insurer  and  the  company  sends  its  adjuster  to  view 
the  burned  premises  after  which,  with  the  company's  local  agent, 
an  agreement  is  made  with  the  insured  to  leave  the  amount  of  the 
loss  to  another,  on  the  basis  of  whose  figures  the  company  would 
settle,  such  agreement  to  settle  constitutes  a  waiver  of  the  proofs 
of  loss  required  by  the  policy,  since  the  adjuster  was  acting  within 
the  apparent  scope  of  his  authority.^'^  So  an  adjuster  sent  to 
adjust  the  loss  may  waive  requirements  as  to  proofs,  though  not 
a  general  adjuster." 

Where  the  adjuster,  with  knowledge  that  the  agent  who  issued 

10  Slater    v.    Capital    Ins.    Co.    89  30  N.  Y.  St.  Rep.  600,  9  N.  Y.  Supp. 

Iowa,  628,  23  L.R.A.  181,  57  N.  W.  350,  affd  130  N.  Y.  488,  29  N.  E.  844, 

422.  42  St.  R.  369. 

"iCrowderv.  Continental  Casualtv  "Wagner  v.  Dwell ing-House  Ins. 

Co  115  Mo.  App.  535,  91  S.  W.  1016.  Co.  143  Pa.  St.  338,  22  Atl.  885. 

"Indiana    Ins.    Co.    v.    Capehart,  i' Wholley  v.  Western  Assur.   Co. 

108  Ind.  270,  8  N.  E.  285.  174  Mass.  263,  75  Am.  St.  Rep.  314, 

13  Young  V.  Ohio  Farmers'  Ins.  Co.  54  N.  E.  548. 

92  Mich    68,  52  N.  W.  454.  ^®  Liverpool  &  London  &  Globe  Ins. 

14  Phenix  'ins.  Co.  v.  Picket,  3  Ind.    Co.  v.  Tillis,  110  Ala.  201,  17  So.  672. 
App   33''   ''ONE   432  See  Mix  v.  Roval  Ins.  Co.  of  Liver- 

i5Bisirjp"'v.  Agricultural  Ins.  Co.   pool,  169  Pa.  St.  639,  32  Atl.  460. 
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the  policy  was  financially  interested  in  the  property  insured,  pro- 
ceeds as  though  the  insurance  was  valid,  and  puts  the  insured  to 
the  trouble  and  expense  of  making  proofs  of  loss,  the  insurer  is 
estopped  to  urge  the  invalidity  of  the  policy  arising  from  the  agent's 
dual  relation  to  the  parties.^^  And  formal  proofs  are  waived  where 
such  agent  spends  several  days  with  the  assured's  son  in  making  a 
list  of  the  property  destroyed,  and  both  employ  a  builder  to  make 
estimates  as  to  the  value  of  certain  buildings,  and  refer  such  value 
to  the  determination  of  arbitrators.^"  So  where,  with  knowledge  of 
facts  constitating  an  alleged  waiver,  the  insurer,  through  his 
adjuster,  requires  the  insured  to  furnish  an  invoice  of  goods  de- 
stroyed, proofs  of  loss,  or  plans  and  specifications  of  the  building 
burned,  or  to  appear  for  examination,  such  acts  of  the  adjuster 
will  constitute  a  waiver  of  forfeiture  for  failure  to  secure  written 
indorsements  of  additional  insurance,  as  provided  in  the  policy.^ 
And  when  an  adjuster  of  an  insurance  company  persistently  de- 
mands further  proofs  of  loss  in  addition  to  those  already  furnished 
with  full  notice  that  they  cannot  be  obtained  until  long  after  the 
time  within  which  suit  is  required  to  be  brought  under  a  con- 
dition in  the  policy,  such  condition  will  be  deemed  to  have  been 
waived  by  the  insurer,  and  he  will  be  estopped  from  insisting  on 
its  enforcement.^  If  an  agent  is  specially  authorized  to  settle  a  loss, 
he  may  extend  the  time  within  which  statement  of  loss  may  be 
made.^  And  there  is  also  evidence  of  a  waiver  of  strict  proofs  of 
loss  where  the  adjuster  inspects  the  premises,  offers  to  compromise, 
and  Uiereafter  the  company  furnishes  blank  proofs,  which  are 
filled  out  in  the  presence  of  the  company's  officers.*  So,  for  the 
purpose  of  showing  a  waiver  of  defects  in  proofs,  evidence  is  admis- 
sible of  interviews  between  the  assured's  attorney  and  the  com- 
pany's adjusting  agent,  wherein  he  endeavored  to  see  the  proofs 
;yhich  were  claimed  to  be  defective,  and  a  letter  written  after  such 
interview  is  also  admissible.^ 

§  585.  Where  no  waiver  by  adjuster  of  proofs  of  loss. — It  is  held 
that  no  waiver  of  the  required  proofs  of  loss  arises  from  the  fact 
that  the  adjuster  went  to  the  place  of  fire,  made  an  examination  of 

19  Arispe  Mercantile  Co.  v.  Queen  Co.  110  N.  Car.  193,  8  Am.  St.  Rep. 
Ins.  Co.  141  Iowa,  607,  133  Am.  St.   678,  14  S.  E.  783. 

Rep.  180,  120  N.  W.  122.  ^  Lycomins?    Countv    :Mutu:il     Ins. 

20  Gristoek  v.  Royal  Ins.  Co.  87  Co.  v.  Scliolienberger;  44  Pa.  St.  250. 
Mich.  428,  49  N.  W.  634.  *  Ar>,-all   v.   Old   North    State   Ins. 

1  Grubl)s  V.  North  Carolina  Home    Co.  84  N.  C.  355. 

Ins.  Co.  108  N.  Car.  472,  23  Am.  St.  ^  Birmingham  Fire  Ins.  Co.  v.  Pul- 
Rep.  62,  13  S.  E.  236.  ver,  126  111.  329,  9  Am.  St.  Rep.  598, 

2  Dibbrell    v.    Georgia    Home    Ins.    18  N.  E.  804. 
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the  assured,  and  offered  to  settle  the  loss,  said  offer  being  rejected.^ 
And  that  where  the  company  continuously  insists  upon  strict 
proofs  of  loss  and  an  appraisement,  no  waiver  exists  because  the 
adjuster  goes  upon  the  premises  after  the  loss  and  commences  an 
examination  into  the  matter.'  Nor  can  a  waiver  be  based  upon  the 
fact  that  the  general  agent  and  adjuster  offers  to  advise  the  com- 
pany to  pay  if  the  assured  will  settle  on  a  certain  basis.^  Nor  is 
there  any  waiver  of  the  required  proofs  where,  at  his  request,  a 
statement  of  the  property  lost  and  its  value  is  made  to  the  adjuster.' 
Where  a  policy  provided  that  there  could  be  no  waiver  of  any  of 
the  conditions  therein,  .except  by  the  secretary,  and  by  him  only 
in  writing  indorsed  on  the  policy,  it  was  held  that  an  adjuster 
of  the  company  could  not  orally  waive  proof  of  loss.^° 

§  586.  Acts  of  agent  in  adjusting  loss:  how  far  binding  on  com- 
pany.— The  insurer  may  show  that  an  adjustment  made  by  its 
agent  is  erroneous.^^  If  the  adjuster,  with  full  knowledge  of  the 
facts  constituting  a  forfeiture,  recognizes  the  validity  of  the  policy, 
and  negotiates  with  the  assured  for  a  settlement,  the  forfeiture 
is  waived.^2  So  a  breach  of  all  conditions  of  the  policy  is  waived 
by  the  acts  and  statements  of  the  adjuster  in  adjusting  and 
compromising  a  loss  and  agreeing  to  pay  the  same  in  a  few 
days;"  although  it  is  held  that  no  presumption  arises  that  the 
adjusting  agent,  as  such,  has  authority  to  waive  forfeitures.^*  It 
is  also  held  that  no  w^aiver  of  a  forfeiture"  can  be  inferred  by  the 
mere  reference  of  the  matter  after  a  fire  to  the  adjuster  for  investi- 
gation and  appraisal,  where  the  policy  provides  that  no  officer  of 
the  company  can  waive  the  provisions  of  the  policy  except  by 
proper  indorsement.^^  In  another  case  the  defendant's  agent  joined 
with  other  companies  in  adjusting  the  loss,  and  promised  to  pay 

^  Liverpool,  London  &   Globe  Ins.  ^°  Kirkman    v.    Farmers'    Ins.    Co. 

Co.  V.  Sorsby,  60  Miss.  302.     See  §  90  Iowa,  457,  48  Am.  St.  Rep.  454, 

3357  herein.  57  N.  W.  952. 

'  Scottish  Union  National  Ins.  Co.  ^^  Bordes  v.  Hallett,  1  Caines   (N. 

V.  Clancey,  83  Tex.  113,  18  S.  W.  439.  Y.)  444.     See  §  3357  herein. 

^  Knudson  v.  Hekla  Fire  Ins.  Co.  ^^  Oshkosh  Gasligrht  Co.  v.  Germa- 

75  Wis.  198,  43  N.  W.  954,  cited  in  nia  Fire  Ins.  Co.  71  Wis.  454,  5  Am. 

German  Ins.  Co.  v.  Heiduk,  30  Neb.  St.  Rep.  233,  37  N.  W.  819. 

288,  27  Am.  St.  Rep.  402,  46  N.  W.  "  Wag:ner  v.  Dwelling-House  Ins. 

483;  Bosworth  v.  Merchants  Fire  Ins.  Co.  143  Pa.  St.  338,  22  Atl.  885. 

Co.  80  Wis.  393,  49  N.  W.  750,  751.  i*  HoUis  v.  State  Ins.  Co.  65  Iowa, 

9  Knudson  v.  Hekla  Fire  Ins.   Co.  454,  21  N.  W.  774. 

75  Wis.  198,  43  N.  W.  954,  cited  in  ^^  Hill  v.  London  Assur.  Corp.  16 

German  Ins.  Co.  v.  Heiduk,  30  Neb.  Daly  (N.  Y.)  120,  s.  e.  30  N.  Y.  St. 

288,  27  Am.  St.  Rep.  402,  46  N.  W.  Rep.  539,  9  N.  Y.  Supp.  500,  cited 

483;  Bosworth  v.  Merchants  Fire  Ins.  in  26  Abb.  N.  C.  203,  34  N.  Y.  St. 

Co.  80  Wis.  393,  49  N.  W.  751.  Kep.  65. 
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his  company's  proportion.  The  assured  settled  with  the  otlier 
insurers  on  the  basis  of  the  adjustment.  Subsequently  the  agent 
paid  back  part  of  the  unearned  premium,  retaining  a  part  thereof. 
It  was  held  that  tlie  company  was  estopped  by  the  acts  of  the 
agent  from  denying  its  liability. ^^  So  where  the  agent  examined 
the  premises  after  the  fire,  and  with  full  knowledge  of  all  the  facts, 
voluntarily  paid,  or  caused  the  company  to  pay,  the  amount  of 
loss,  the  principal  cannot  recover  back  the  money  so  paid  on  the 
ground  that  the  policy  did  not  cover  the  loss."  But  a  forfeiture  for 
additional  insurance  is  waived  by  the  adjuster,  with  knowledge 
thereof,  putting  the  assured  to  the  expense  of  making  and  correct- 
ing proofs  of  loss  from  time  to  time,  and  representing  that,  the 
company  will  not  claim  the  forfeiture.^^ 

§  586a.  Same  subject. — An  agent  of  fire  insurance  company  may 
waive  forfeiture  where  claim  for  loss  has  been  placed  in  his  hands 
for  adjustment.  It  will  be  presumed  that  he  was  authorized  to  do 
whatever  was  required  to  be  done  in  adjusting  the  loss."  And  if, 
after  notice  of  a  total  loss  under  a  policy,  and  that  it  has  been  for- 
feited for  noncompliance  with  an  iron-safe  clause  contained  therein, 
the  insurance  company,  through  its  general  agent,  proceeds  to 
adjust  the  loss,  and  upon  such  adjustment,  finding  that  the  loss 
far  exceeds  the  amount  of  the  policy,  promises  and  agrees  to  pay 
the  amount  thereof,  it  thereby  waives  such  forfeiture,  and  is  bound 
by  such  waiver,  and  estopped  to  set  it  up  to  defeat  collection  to 
the  amount  agreed  to  be  paid.^"  So  failure  of  the  agent  and 
adjuster  to  make  objection  when  notified  at  the  time  of  adjusting 
a  small  loss,  of  the  presence,  at  the  time  of  the  loss,  of  a  small 
quantity  of  gasolene  on  the  property,  which  was  prohibited  by  the 
policy,  and  the  adjustment  of  the  loss,  and  retention  of  the  un- 
earned premium,  will  waive  the  forfeiture,  notwithstanding  a  stipu- 
lation in  the  policy,  that  no  representative  of  the  company  shall 
have  power  to  waive,  or  be  deemed  to  have  waived,  conditions  of 
the  policy,  unless  such  waiver  shall  be  written  or  attached  thereto.^ 

"  Fishbeck  v.  Phoenix  Ins.  Co.  54  tual  Life  Ins.  Co.  v.  .Johnson,  200  111. 

Cal.  422.  350,  65  X.  E.  634,  32  Ins.  L.  J.  222. 

17  Nebraska  &  Iowa  Ins.  Co.  v.  Se-  ^^  Brown  v.  State  Ins.  Co.  74  Iowa, 
gard,  29  Neb.  354,  45  N.  W.  681.  428,  7  Am.  St.  Rep.  495,  38  N.  W. 

18  Pennsylvania    Fire    Ins.    Co.    v.  135. 

Kittle,  39  IMioh.  51.     See  further  as  ^o  Willis  v.  Liverpool  &  London  & 

to    powers   of    adjuster,    Fishbeek   v.  Globe  Ins.  Co.  46  Fla.  268,  110  Am. 

Pho^nix  Ins.  Co.  54  Cal.  422;  Little  St.  Rep.  89,  35  So.  171. 

V    Ph(i>nix  Ins.  Co.  123  ]\rass.  380,  25  ^  Arnold  v.  American  Ins.  Co.  148 

Am.  Rep.  96;  HoUis  v.  State  Ins.  Co.  Cal.  660,  25  L.R.A.(N.S.)  6,  84  Pac. 

62  Iowa,  454,  21  N.  W.   774;    New  182. 

Orleans    Ins.    Co.    v.    ^Matthews,    65  On  whether  failure  of  the  insurer 

Miss.  301,  4  So.  62.    See  Traders  Mu-  to  speak  or  act  after  notice  of  breach 
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The  insurer  is  also  bound  by  the  acts  and  statements  of  an  agent 
to  whom  is  intrusted  the  dehvery  of  drafts  in  settlement  of  a  claim, 
which  are  part  of  the  negotiations  leading  to  its  settlement.^  And 
when  the  representative  of  an  insurance  company  settles  a  claim 
by  paying  a  part  of  the  loss,  he  thereby  waives  a  prior  forfeiture.^ 
So  when  an  agent  has  been  authorized  to  deliver  drafts  in  settle- 
ment of  a  claim,  his  acts  and  declarations  in  effecting  a  settlement 
bind  his  principal,  regardless  of ,  restrictions  on  his  authority  con- 
tained in  the  policy.'*  But  an  offer  to  compromise  a  loss  for  half 
the  amount  due  on  a  policy  of  insurance,  made  by  a  general  adjuster 
without  authority  to  waive  or  alter  any  of  the  terms  of  policies, 
and'  without  any  admission  of  liability  on  the  part  of  the  company, 
does  not  constitute  a  waiver  of  the  right  to  forfeit  the  policy  under 
a  clause  providing  for  forfeiture  in  case  the  premises  shall  become 
vacant  and  unoccupied.^  And  if  an  adjuster  after  the  loss  tells 
assured  that  his  policy  is  forfeited  for  a  breach  of  conditions  therein, 
and  replies  in  response  to  a  question  that  the  company  will  insist 
upon  strict  proof  of  loss  there  is  no  waiver  of  forfeiture.^ 

§  587.  What  agent  may  not  waive  proofs  of  loss. — There  are 
numerous  cases  which  hold  that  a  local  agent,  having  authority 
only  to  receive  proposals  for  insurance,  fix  rates  of  premium, 
countersign  and  issue  policies,  has  no  power,  after  issuing  the 
policy,  to  waive  compliance  with  conditions  of  a  policy,  concerning 
proofs  of  loss.'^     So  it  is  held  in  Minnesota  that  a  local  agent  has 

of  policy  constitutes  a  waiver  there-  Illinois. — Forest    City   Ins.    Co.   v. 

of,  see  notes  in  25  L.R.A.(N.S.)    1,  School  Directors,  4  111.  App.  145. 

and  51  L.R.A.(N.S.)    261.  Massachusetts. — Sohnes    v.    Insur- 

2  New  York  Life  Ins.  Co.  v.  Chit-  ance  Co.  of  North  America,  121 
tenden,    134    Iowa,    613,    11    L.R.A.  Mass.  439. 

(N.S.)   233,  112  N.  W.  96.  Minnesota.— Bov:\m  v.  Hekla  Fire 

3  Industrial  Mutual  Indemnity  Co.  Ins.  Co.  36  Minn.  433,  31  N.  W.  859. 
V.  Thompson,  83  Ark.  575,  10  L.R.A.  New  York. — Van  Allen  v.  Farmers' 
(N.S.)  1064,  119  Am.  St.  Rep.  149,  Joint  Stock  Ins.  Co.  64  N.  Y.  469; 
104  S.  W.  200.  Rush  V.  Westchester  Fire  Ins.  Co.  63 

4  New  York  Life  Ins.  Co.  v.  Chit-  N.  Y.  531,  rev'g  2  Thomp.  &  C.  629. 

tenden  &  Eastman,  134  Iowa,  613,  11  Pennsijlvama.—Beaiiy    v.    Lycom- 

L.R.A.(N.S.)  233n,  120  Am.  St.  Rep.  ^^g  County  Mutual  Ins.  Co.  66   Pa. 

444,  112  N.  W.  96.               ,  9,  5  Am.  Rep.  318. 

5T3-1       T  n     i^-        (.IT        n  Vermont. — Smith  v.  Niagara  Falls 

"Richards  v.  Continental  Ins.   Co.   r       n     m  ^7-i.    ^oo    ^   a        t>        -iaa 

83  Mich.  508,  21  Am.  St.  Rep.  611,  47   ?"J-  ^\  ^V^-^PlS  i"^'  ^3'o  ^^^' 
N.  W.  350.    '  ^         '        1  KR.A.  216,  15  Atl.  Rep.  353 

Wisconsin.   —    Knudson   v.    Hekla 

6  Phoenix  Ins.  Co.  v.  Flemming,  65  pire  Ins.  Co.  75  Wis.  198,  43  N.  W. 
Ark.  54,  67  Am.  St.  Rep.  900,  39  954;  Bonneville  v.  Western  AsSur. 
L.R.A.  789,  44  S.  W.  464.  Co.  68  Wis.  298,  32  N.  W.  34. 

'  United  States. — Harrison  v.  Hart-        See   Revnolds   v.    Continental   Ins. 
ford  Fire  Ins.   Co.  59  Fed.  732,  23    Co.  36  IMich.  131. 
Ins.  L.  .J.  161.  That  local  agent  with  authority  to 
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no  aiifliority  to  bind  the  company  by  his  statements  as  to  tlie  neces- 
sity of  furnishing  proofs  of  loss,  as  the  procecdinf^s  to  establish 
and  enforce  such  claim  are  outside  the  implied  authority  of  a 
local  agent.^  It  is  also  decided  in  that  state  that  authority  to  make 
a  contract  of  insurance  carries  with  it  no  implied  authority  to  act 
in  the  matter  of  a  loss,  under  the  policy,  after  it  has  occurred. 
Hence,  if  the  expressed  authority  of  agents  is  simply  to  accept 
apj)lications  for  insurance,  and  to  receive  the  premiums  thereon, 
to  fix  the  i)i'einium  or  rate  of  insurance,  and  to  fill  up,  countersign, 
and  issue  ixilicics  thereon,  which  they  receive  from  the  company, 
signed  l)y  its  president  and  secretary,  they  have  no  authority, 
express  or  im]ilied,  to  accept  or  waive  notice  of  loss,^  Nor  does 
the  power  of  such  agent  extend  to  adjusting  losses,  and  the  fact 
that  he  assumes  to  act  in  the  particular  case  does  not  establish  his 
authority  so  to  do.^°  So  it  is  held  that  the  president  cannot  waive 
preliminary  proofs  where  the  company's  charter  provides  that  all 
business  shall  be  transacted  by  the  president  and  one-third  of  the 
directors.^^  And  under  a  policy  of  fire  insurance  stipulating  that 
none  of  its  conditions  can  be  waived  except  in  writing  by  the 
secretary  of  the  company  an  adjuster  cannot  orally  waive  proofs 
of  loss.^''  There  can  be  no  waiver  of  proofs  of  loss  by  a  special 
agent  of  the  company  where  it  appears  that  the  insured  had  notice 
that  such  agent  had  no  power  to  waive  any  of  the  conditions  of  the 
policy.^^  So  special  authority  to  an  agent  to  adjust  a  particular 
loss  or  damage  does  not  confer  authority  to  bind  the  company  by 
a  promise  to  pay  the  same.^^ 

§  588.  Proofs  of  loss:  what  is  not  a  waiver:  agent. — No  sufficient 
evidence  of  waiver  arises  from  the  fact  that  the  company's  travel- 
ing agent,  upon  being  told  of  the  loss,  replied  that  it  M-ould  be  all 
right  with  the  company, ^^  and  where  the  by-laws  of  a  mutual 
company  require  proofs  of  loss  to  be  made  within  a  specified  time, 

sign  and  issue  policies  may  not  waive  Co.  63  N.  Y.  531,  rev'g  2  Tliomp.  & 

requirements  as  to  proofs  of  loss,  see  C.  629,  per  Rapallo,  J. 

Burlinj::toii  Ins.  Co.  v.  Kennerlv,  60  ^^  Dawes  v.  North  River  Ins.  Co.  7 

Ark.  532,  31  S.  W.  155.               ^  Cow.  (N.  Y.)  462. 

What  agent  may  waive  proofs  of  ^^  Kirkman  v.  Farmers'  Ins.  Co.  00 

loss,  see  §  583  herein,  see  also  §  335  Iowa,  457,  48  Am.  St.  Rej).  454,  57 

herein.  N.  W.  592. 

'  So   hold   in   Shapire  v.    St.   Paul  ^^  Dwelling-House      Ins.      Co.      v. 

Fire  &  Marine  Ins.  Co.  61  Minn.  135,  Jones,  47  111.  Ajip.  261. 

63  N.  W.  ()14.  14  QuecM  Ins.  Co.  v.  Young,  86  Ala. 

8  Ermentrout  v.  Girard  Fire  &  Ma-  424,  11  Am.  St.  Rep.  51,  5  So.  116. 

rine  Ins.  Co.  63  IMinn.  305,  30  L.R.A.  ^^  Rovle  v.  North  Carolina  Ins.  Co. 

346,  56  Am.  St.  Rep.  481,  65  N.  W.  7  Jones  L.  (52  N.  C.)  373. 

635.  Waiver    and    estoppel :    proofs    of 

1°  Bush    V.    Westchester   Fire   Ins.  loss,  see  §§  3354  et  seq.  herein. 
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no  waiver  arises  from  a  subsequent  direction  of  the  board  of  direc- 
tors that  the  assured  should  send  them  a  statement  of  the  loss,  and 
they  would  take  the  subject  into  consideration,  or  by  a  subsequent 
vote  of  directors  that  the  assured  be  required  to  make  a  statement 
under  oath  in  regard  to  the  loss ;  ^^  nor  is  there  any  waiver  of  the 
required  proofs  from  the  fact  that  the  agent  stated  that  he  was 
not  prepared  to  pay  the  loss ;  "  nor  does  a  waiver  of  service  of 
proofs  of  loss  arise  from  the  acts  of  the  secretary  in  acknowledging 
the  receipt  of  notice  of  loss,  and  stating  therein,  in  response  to  a 
request  for  proof  blanks,  that  there  were  none  on  hand,  and  that 
the  adjuster  would  not  probably  reach  the  case  in  two  weeks ;  ^^ 
and  where  the  company  sends  an  agent  to  inspect  the  premises 
and  investigate  the  loss,  this  is  not  sufficient  evidence  of  waiver 
where  it  appears  that  the  agent  requested  the  assured  to  send  proofs 
to  the  company.^^  So  it  is  held  that  if  an  agent's  power  is  restricted 
in  the  policy,  he  cannot  orally  waive  proofs  of  loss.^° 

§  589.  Retention  of  proofs  of  loss  by  agent:  failure  to  object. — 
If  the  proofs  of  loss  are  insufficient,  and  the  assured,  acting  in 
good  faith,  intends  to  comply  with  the  requirements  of  the  policy 
when  he  prepares  them,  it  is  the  duty  of  the  authorized  agent 
who  receives  them  to  object  at  once.  Good  faith  requires  this,  so 
that  the  assured  may  ascertain  and  obviate  such  defects  as  exist. 
And  the  silence  of  the  company  or  its  authorized  agents  in  such 
case  may  so  mislead  the  assured  to  his  disadvantage  as  to  estop  the 
company.  So  the  refusal  of  the  agent  to  receive  the  preliminary 
proofs,  on  the  ground  that  the  company  is  not  liable  for  the  loss, 
prevents  the  latter  from  raising  objections  to  the  sufficiency  of  the 
proofs.^  So  where  the  agent  receives  and  retains  notice  and  affi- 
le Smith  V.  Haverhill  Mutual  Fire  405,  33  Am.  St.  Rep.  838,  23  Atl. 
Ins.  Co.  1  Allen  (83  Mass.)  297,  79  1131;  Western  Assur.  Co.  v.  McCar- 
Am.  Dec.  733.  tv,  18  Ind.  App.  449,  48  N.  E.  265, 

"  McCann  v.  iEtna  Ins.  Co.  3  Neb.    268. 
198.  Waiver   and    estoppel :    proofs    of 

18  Birmino:ham    v.    Farmers'    Joint   loss,  see  §§  3354  et  seq.  herein. 
Stock  Ins.  Co.  67  Barb.  (N.  Y.)  595.        See  also  the  following  cases: 

i^Busch  V.  Insurance  Co.  6  Phila.  United  States.  —  Manhattan  Life 
(Pa.)  252,  24  L.  I.  261.  Ins.  Co.  v.  Francisco,  84  U.  S.  672, 

20  Gould  V.  Dwelling-House  Ins.  Co.  21  L.  ed.  698  (proofs  of  death;  ans- 
90  Mich.  302,  308,  51  N.  W.  455,  52  wers  written  out  in  presence  of 
N.  W.  754.  We  have  considered  this  insurer's  agent :  received  and  kept 
question  fully,  however,  under  sec-  without  suggestion  that  insufficient; 
tions  in  a  prior  chapter  on  ^gency,  as  question  for  jury). 
to  the  effect  of  limitations  in  a  policy  Alabama.  —  Continental  Casualty 
on  agent's  authority.  Ins.  Co.  v.  Ogburn,  175  Ala.  257,  57 

1  Lycoming  Fire  Ins.  Co.  v.  Dun-  So.  852  (failure  to  object  on  specific 
more,  75  111.  14.  See  Whitmore  v.  ground)  ;  Taber  v.  Royal  Ins.  Co. 
Dwelling-House  Ins.  Co.  148  Pa.  St.    124  Ala.   681,   26    So.   252    (case   of 
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da\its  of  loss  without  objecting  thereto,  the  company  is  thereby 
estopped  to  aver  that  they  are  defective  or  not  properly  made  or 


failure  to  object  except  by  defense 
to  claim  in  equity  to  marshall  assets). 

Georgia. — Alston  v.  Phenix  Ins. 
Co.  100  Ga.  287,  27  S.  E.  981  (re- 
tention without  objection  beyond  rea- 
sonable time  until  notice  to  produce 
in  court) ;  American  Co-operative 
Fire  Assoc,  v.  Jenkins,  11  Ga.  App. 
784,  76  S.  E.  159   (proofs  retained). 

Illinois.  —  Grand  Lodge  Brother- 
hood of  Locomotive  J^iremen  v.  Or- 
rell,  206  111.  208,  69  N.  E.  68,  aff'g 
97  111.  App.  246;  National  Masonic 
Accident  Assoc,  v.  Seed,  95  111.  App. 
43  (defects  in  notice  of  death  should 
be  objected  to)  ;  Globe  Mutual  Life 
Ins.  Assoc.  V.  Wagner,  90  111.  App. 
444,  aff'd  188  111.  133,  52  L.R.A.  649, 
80  Am.  St.  Rep.  169,  58  N.  E.  970 
(proofs  of  death:  no  further  proofs 
demanded). 

Indiana. — North  British  Mercantile 
Ins.  Co.  V.  Crutchfield,  108  Ind.  518, 
9  N.  E.  458  (delivery  of  proofs  to 
agent  sufficient :  case  also  of  no  ob- 
jection to  plans,  etc.);  Ft.  Wayne 
Ins.  Co.  V.  Irwin,  23  Ind.  App.  53 
(objection  should  not  be  delayed  un- 
til time  limit  for  furnishing  proofs 
expires). 

Iowa. — Mcllrath  v.  Farmers'  Mu- 
tual Hail  Ins.  Assoc.  114  Iowa,  244, 
86  N.  W.  316  (hail  insurance). 

Kentucky.  —  Railway  Officials'  & 
Employees'  Assoc,  v.  Bedlow,  112 
Ky.  184,  65  S.  W.  362,  23  Ky.  L. 
Rep.  1438  (credit  guaranty  insur- 
ance). 

Maine. — Alezunas  v.  Granite  State 
Fire  Ins.  Co.  Ill  Me.  171,  88  Atl.  413 
(additional  information  not  request- 
ed). 

Martfland. — McElrov  v.  John  Han- 
cock Mutual  Life  Ins.  Co.  88  Md. 
137,  71  Am.  St.  Rep.  400,  41  Atl.  112 
(proofs  of  death). 

Massachusetts. — Faulkner  v.  Man- 
chester Assur.  Co.  171  Mass.  349,  44 
L.R.A.  860n,  50  N.  E.  529  (mistake 
in  proofs  received  without  objection). 
V  Minnesota. — Firs*^  Niitiona!  Bank 
Joyce  Ins.  Vol.  II.— 90.         14; 


V.  American  Century  Ins.  Co.  58 
Minn.  492,  60  N.  W."  345  (appeared 
by  answer  that  proof  defective:  de- 
fect waived  by  retaining  same). 

Mississippi.  —  American  Life  Ins. 
Co.  V.  Maiione,  56  Miss.  180  (good 
faith  requires  prompt  notice  of  de- 
fects and  wliat  must  be  supplied  in 
proofs  of  death)  ;  Swan  v.  Liverpool 
&  London  &  Globe  Ins.  Co.  52  Miss. 
704  (proof  made  by  agent  of  in- 
sured; document  had  been  in  posses- 
sion many  months;  precluded  from 
objecting  for  first  time  on  trial  to 
formal  defects). 

Missouri. — McCullough  v.  Phoenix 
Ins.  Co.  113  Mo.  606,  21  S.  W.  207 
(proofs  delivered  to  local  agent  who 
made  no  objections  whatever)  ;  Loeb 
V.  American  Central  Ins.  Co.  99  Mo. 
50,  12  S.  W.  374  (proofs  retained 
without  objection);  but  compare 
Chandler  v.  John  Hancock  Mutual 
Life  Ins.  Co.  180  Mo.  App.  294,  167 
S.  W.  1162. 

Nebraska. — Home  Fire  Ins.  Co.  v. 
Hammang,  44  Neb.  566,  62  N.  W. 
883  (proofs  retained  w'thout  objec- 
tion and  no  request  made  to  furnish 
other  or  different  proofs,  but  adjust- 
er was  sent  to  investigate). 

Neiv  Hampshire. — Taylor  v.  Roger 
Williams  Ins.  Co.  51  N.  H.  50 
(proof's  sent  to  agent,  no  objection 
to  sufficiency;  payment  objected  to 
on  other  grounds). 

New  Jersey.  —  Hibernia  Mutual 
Fire  Ins.  Co.^  v.  Meyer,  39  N.  J.  L. 
482  (delay  in  objecting  to  defects  not 
made  until  too  late  to  complete  proofs 
and  retain  riglit  of  action). 

New  York. — De  Witt  v.  Agricul- 
tural Ins.  Co.  157  N.  Y.  353,  51  N. 
E.  977  (proofs  accepted  and  retained 
until  after  trial  had  begun)  ;  Martin 
V.  Manufacturers'  Accident  Indem- 
nity Co.  151  N.  Y,  94  (notice  of  acci- 
dent;  failure  to  ask  further  jiarticu- 
lars);  Summer  TjUinlier  Co.  v.  Asso- 
ciated Manufacturers'  Mutual  Fire 
Ins.  Co.  73  N.  Y.  Supp.  688,  67  App. 


§  589 


JOYCE  ON  INSURANCE 


presented.^  And  this  rule  applies  where  additional  proofs  made 
to  remedy  defects  in  the  first  proofs  are  received  by  the  agent  and 
he  fails  to  object,^  So  where  the  adjuster  visits  the  premises  after 
the  fire,  and  makes  and  submits  an  estimate  of  the.  cost  of  rebuild- 
ing, and  fails  to  object  to  the  proofs  of  loss  either  as  to  their 
sufficiency  or  nonservice  in  time,  these  defects  are  waived.^  And 
there  is  a  waiver  of  a  strict  compliance  with  the  requirements  as  to 
proofs  where  the  agent  who  receives  them  retains  them,  and  fails 
to  specify  the  details  wherein  they  are  deficient,  although  he  tells 
the  assured  in  a  general  way  that  they  are  insufficient.^  So  there 
is  no  error  in  instructing  the  jury  that  if  proofs  are  served  on  the 
agent,  who  keeps  and  never  returns  them,  and  fails  to  object  to 
delay  in  furnishing  them,  such  delay  is  waived,  although  it  is 
bad  practice  to  instruct  the  jury  to  infer  a  fact  from  other  facts; 
and  it  was  also  held  in  this  case  that  a  provision  that  nothing 


Div.  151,  aff'd  173  N.  Y.  633,  66  N.  agent    sufficient;    proofs    never    re- 

E.    1106    (retaining    proofs    without  turned  or  tendered  and  no  objection 

objection)  ;    Peacock    v.    New    York  made)  :    Angier    v.    Western    Assur. 

Life  Ins.  Co.  14  N.  Y.  Super.  Ct.  338  Co.  10  S.  Dak.  82,  66  Am.  St.  Rep. 

(if  proofs  defective,  common  fairness  685,  71  N.  W.  761  (retained  until  too 

requires  suggestion  thereof  and  that  hue    to    furnish    proofs    under    time 

Comp.   L.    S.   Dak.   see. 


limitation. 
4178). 

Texas. — London  &  Lancashire  Fire 
Ins.    Co.    v.    Schwult,   —    Tex.    Civ. 


it  be  not  held  in  reserve  to  obtain  de- 
lay or  defeat  suit). 

Oklahoma. — Liverpool    &    London 
&  Globe  Ins.  Co.  v.  Cargill,  44  Okla. 
735,  145  Pae.  1134  (failure  to  object   App.  — ,  46  S.  W.  89. 
until  too  late  to  furnish  proofs  with-        Virginia. — Morotock    Ins.    Co.    v. 
in  time  limitation).  Cheek,  93  A^a.  8,  57  Am.  St.  Rep.  782, 

Pennsylvania.  —  Bingell  v.  Roval  24  S.  E.  464  (silence  of  agent  coupled 
Ins.  Co.  240  Pa.  412,  87  Atl.  965  with  information  as  to  parties  con- 
(proofs  retained);  Braymer  v.  Com-   cei-ned  in  loss). 

mercial  Mutual  Accident  Co.  199  Pa.  West  Virginia. — Rheims  v.  Stand- 
259,  48  Atl.  972,  Cent.  Dig.  vol.  28,  ard  Fire  Ins.  Co.  39  W.  A^a.  672,  20 
col.  2285,  sec.  1393  (cannot  retain  S.  E.  670  (proofs  retained  without 
proof  of  death  after  expiration  of  calling  attention  to  defects), 
time  limit  for  furnishing  proofs  or  Wisconsin. — Vergeront  v.  German 
until  time) ;  Cummins  v.  German  Ins.  Co.  86  Wis.  425,  56  N.  W.  1096 
American  Ins.  Co.  197  Pa.  St.  61,  46  (proofs  kept  and  never  objected  to; 
Atl.  902  (good  faith  requires  prompt  insured  was  sworn  and  fully  exam- 
notice  of  objections;  mere  silence  may  ined  by  agent), 
of   itself    be    sutfieient    evidence   of       ^  Hartford  Fire  Ins.  Co.  v,  Walsh, 


waiver  by  estoppel). 

South     Carolina.  —  McBrs'de 


54  111.  164,  5  Am.  Rep.  115. 

3  Home    Ins.    Co.    v.    Cohen,    20 


South   Carolina  Mutual   Ins.   Co.  55   Gratt.    (Va.)   312. 


S.   Car.   589,  74  Am.   St.   Rep.   769, 
33  S.  E.  729. 

South  Dakota. — Vesey  v.  Commer- 
cial Union  Assur.  Co.  Ltd.  18  S.  Dak.    1  S.  Car.  24, 
632,   101   N.    W.   1074    (delivery   to 
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95  Ala.  77,  10  So.  355. 

5  Madsden  v.  Phoenix  Fire  Ins.  Co. 


AGENTS  OF  INSURER— THE  LOSS  §§  590,  591 

less  than  a  distinct  agreement  indorsed  on  the  pohcy  should  con- 
stitute a  waiver  of  conditions  therein,  referred  to  other  provisions 
than  those  relating  to  proofs  of  loss.®  So  silence  of  the  agents  and 
managers  of  an  insurance  company  after  receiving  proofs  of  loss 
waives  further  proofs.'  But  it  is  held  that  there  is  no  waiver  where 
the  agent  receives  the  proofs  of  loss  without  objecting  to  the  failure 
to  furnish  the  magistrate's  certificate  of  loss,  as  required  by  the 
policy.^ 

§  590.  Proofs  of  loss:  examination  by  agent:  waiver. — If  the 
company's  authorized  agent  examines  the  premises  and  investigates 
the  loss,  and  refuses  to  pay,  all  questions  are  waived  as  to  the 
sufficiency  of  proofs  of  loss,^  So  where  the  company  sends  a  man 
to  examine  into  the  facts  connected  with  the  loss,  and  he  takes 
the  assured's  affidavit  and  prosecutes  inquiries,  the  company  thereby 
waives  its  right  to  insist  upon  proofs  of  loss.^°  And  if,  after  a  loss, 
the  insurer's  agent  examines  into  the  circumstances  of  the  loss 
and  the  value  of  the  property,  and  states  that  he  will  send  a  check 
for  the  amount  of  the  policy,  and  the  assured  therefrom  under- 
stands that  he  will  not  be  required  to  furnish  proofs  of  loss,  as 
stipulated  for  in  the  policy,  the  payment  of  the  loss  cannot  be 
resisted  because  of  the  failure  to  furnish  such  proofs. ^^  So  an 
agent  of  the  insurer  sent  to  view  the  premises  and  investigate  the 
loss  has  n]iparent  authoritv  to  waive  the  furnishing  of  proofs  of 
loss.^^  But  if  the  companv  continuously  insists  upon  proofs  of 
loss,  no  waiver  arises  from  the  fact  that  its  adjuster  and  agent  went 
to  the  scene  of  the  fire  and  commenced  an  examination  into  the 
matter  of  loss.^^ 

§  591.  Proofs  of  loss:  waiver:  agent's  denial  of  company's  lia- 
bility: other  grounds. — The  company  will  be  estopi>ed  from  making 
any  formal  objections  to  proofs  of  loss,  or  from  defending  on  the 
ground  of  defects  in  form,  Avhere  the  agent,  upon  tender  of  the 
proofs,  refuses  them  on  the  ground  that  the  company  is  not  liable 

6  Wlipaton  V.  North  British  &  Mer-  i°  Baile  v.  St.  Joseph  Fire  &  Ma- 

eantile  Ins.   Co.  76  Cal.  415,  9  Am.  rine  Ins.  Co.  73  Mo.  371;  Cumberland 

St.  Rep.  216,  18  Pac.  758.  Vallev     Mutual     Protection     Co.     v. 

'  Morotoek   Ins.   Co.   v.   Cheek.  93  Seboll,  29  Pa.  St.  31. 

Va.   8,  57  Am.   St.  Rep.   782.  24   S.  ^  Hart  lord  Fire  Ins.  Co.  v.  Keat- 

E.  464.  in£r,   86   Md.    130,   63   Am.    St.   Rep. 

8  Daniels  v.  Equitable  Fire  Ins.  Co.  49f». 

50  Conn.  551.  ^2  Hartford  Fire  Ins.  Co.  v.  Keat- 

9  Fisher  v.  Cresent  City  Ins.  Co.  33  intr,  86  Md.  130,  63  Am.  St.  Rep. 
Fed.  544;  MeBride  v.  Republic  Fire    499.  38   Atl.  29. 

Ins.  Co.  30  Wis.  562.  See  §§  o84,  ^3  s^^ottish  Union  &  National  Ins. 
584a,  591  herein.  Co.  v.  Clancy,  83  Tex.  113,  18  S.  W. 

Waiver    and    estoppel :    proofs    of    439. 
loss,  see  §§  3354  et  seq.  herein. 
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for  the  loss,^^  for  where  one  specific  ground  of  forfeiture  is  urged 
against  a  policy  of  insurance  and  the  vahdity  thereof  denied  on 
that  ground  alone,  all  other  grounds  are  waived.^^  And  evidence 
is  admissible  of  a  letter  written  by  an  authorized  officer  of  the 
company  to  the  assured  acknowledging  receipt  of  the  proofs  and 
denying  liability  of  the  company  for  the  loss,  and  that  the  proofs 
were  held  subject  to  his  order. ^^  So  a  requirement  for  written  notice 
on  proofs  of  loss  is  waived  by  the  agent's  denial  of  Hability  on  the 
ground  that  the  policy  had  been  canceled.^'  So  where  the  secretary 
of  the  company,  upon  inquiry  as  to  whether  further  proofs  are 
required,  tells  the  assured  he  may  make  other  proofs  if  he  pleases, 
and  fails  to  point  out  the  defects,  and  rests  the  defense  on  other 
grounds,  this  constitutes  a  waiver.^^  So  if  the  agent  represents 
that  the  assured  had  been  released  by  reason  of  an  alienation  of 
the  property,  and  that  proofs  would  be  of  no  avail,  and  the  assured, 
in  consequence  thereof,  does  not  make  proofs,  the  company  is 
estopped.^^  And  all  objections  are  waived  where  the  agent,  when 
proofs  are  delivered  to  him,  asserts  that  the  policy  has  been  can- 
celed, and  the  company  is  not  liable.^"  And  the  same  rule  obtains 
if  the  agent,  on  application  therefor,  refuses  the  necessary  blanks 
for  proofs,  on  the  ground  that  the  company  does  not  recognize 
the  claim.i  The  rule  also  applies  where  the  agent,  on  being  notified 
of  the  death,  declares  that  the  policy  is  forfeited  for  nonpayment 
of  premium,^  where  he  states  that  it  is  useless  to  make  proofs,  as 

1*  ZZZmozs.— Lumberman's      Mutual  Mutual    Ins.    Assoc.    60    Wash.    253, 

Ins.  Co.  V.  Sell,  166  111.  400,  57  Am.  Ann.  Cas.  1912B,  762,  110  Pae.  1005. 

St.  Rep.  140,  45  N.  E.  130;  Lyeomino-  Waiver    and    estoppel:    proofs    of 

Fire  Ins.  Co.  v.  Dunmore,  75  111.  14;  loss,  see  §§  3354  et  seq.  herein. 

Williamsburg  City  Fire  Ins.   Co.  v.  ^^  Georgia  Home  Ins.  Co.  v.  Allen, 

Cary,  83  111.  453.  '  128  Ala.  451,  30  So.  537,  31  Ins.  L. 

Indiana. — Ohio   Farmers'  Ins.   Co.  J.   60. 

V.    Vogel,    166    Ind.    239,    3    L.R.A.  ^^  c^pitol   Ins.   Co.   v.  Pleasanton, 

(N.S.)  966,  76  N.  E.  977;  Continent-  50  Kan.  449,  31  Pae.  1069. 

al   Ins.    Co.   V.   Chew,  11  Ind.   App.  ^^  Continental   Ins.   Co.  v.  Parkes, 

330,  54  Am.  St.  Rep.  506,  38  N.  E.  142  Ala.  650,  39  So.  204. 

417;   ^tna   Ins.    Co.   v.    Shrver,   85  ^^  Peoria   Fire  &  Marine  Ins.   Co. 

Ind.  362.                                      '  V.  Whitehall,  25  111.  466. 

Iowa.— Teaseda]e  v.   City  of  New  ^^  Manhattan  Ins.   Co.  v.   Stein,   5 

York  Ins.  Co.  163  Iowa,  596,  145  N.  Bush  (Ky.)  652. 

W.  284,  43  Ins.  L.  J.  483.  ^^  Commercial  Union  Assur.  Co.  v. 

Kentnekv. — German-American  Ins.  State,  113  Ind.  331,  15  N.  E.  518,  13 

Co.  V.  Norris,  100  Ky.  29,  66  Am.  St.  West.  Rep.  47;  La  Societe  v.  Morris, 

Rep.    324;    Manhattan    Ins.    Co.    v.  24  La.  Ann.  347. 

Stein,  5  Bush  (Ky.)  652.  i  Dean   v.   yEtna   Life   Ins.    Co.    2 

Oregon.— ll:\\m    v.    Guardian    Ins.  Hun  (N.  Y.)  358,  4  N.  Y.  S.  C.  497, 

Co.  23  Oreg.  576,  37  Am.   St.  Rep.  62  N.  Y.  642. 

709,  32  Pae.  683.  ^  Marston    v.    Massachusetts    Life 

Washington. — Burbank  v.  Pioneer  Ins.  Co.  59  N.  H.  92. 
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the  policy  is  void,'  or  in  case  he  declares  that  the  company  will 
not  ])ay,  because  the  sales  were  greater  than  the  purchases,  and 
denies  all  liability.*  And  in  case  the  agent  terminates  negotiations 
for  settlement  by  refusing  to  pay,  by  reason  of  a  defect  in  title, 
this  waives  conditions  as  to  notice  and  proofs  of  loss.^  So  where 
the  adjusting  agent  refuses  to  pay  on  other  grounds,  there  is  a 
waiver.^  And  a  letter  from  the  secretary,  in  response  to  a  notice 
of  loss  made  after  the  time  limited,  promising  to  'lay  the  matter 
before  the  executive  committee,  and  a  subsequent  letter  denying 
liability  and  refusing  to  pay  on  the  ground  of  failure  to  pay  assess- 
ments, is  a  waiver  of  proof.'  So  where  the  local  agent  makes  out 
the  proofs  of  loss  wrongly,  and  sends  them  to  the  company,  and 
it  does  not  object  thereto  on  that  ground,  but  on  others,  there  is  a 
waiver.^  And  the  refusal  to  pay  on  the  ground  that  the  property 
did  not  belong  to  the  insured  constitutes  a  waiver  of  preliminary 
proofs.'  Again,  where  the  general  agent,  after  investigating  the 
accident,  stated  to  the  assured  that  he  had  no  case,  and  took  from 
the  attendant  physician  the  blank  notice  and  proof  of  death,  this 
constitutes  a  waiver  of  notice  and  proof. ^°  So  if  the  president  re- 
fuses payment  of  the  loss  on  grounds  other  than  the  want  of  the 
required  preliminary  proofs,  there  is  evidence  of  waiver.^^  But 
where  proofs  are  delayed,  there  is  no  waiver  by  the  acknowledgment 
by  the  agent  of  receipt  thereof,  although  the  agent  specifies  certain 
other  conditions  as  having  been  broken  hj  the  assured.^^  And 
the  denial  by  a  local  insurance  agent  that  any  contract  of  insurance 
had  been  made,  w^hen  in  fact  there  was  an  oral  agreement  to  insure 
which  was  binding,  will  not  waive  the  condition  as  to  proofs  of  loss 
which  is  by  law^  made  a  part  of  the  contract  because  contained  in 
the  standard  policy  of  insurance,  since  that  policy  also  provides 
that  no  such  agent  shall  have  power  to  w^aive  any  condition  therein, 
except  in  writing,  and  a  denial  in  an  answer  by  an  insurance  com- 
pany of  all  allegations  in  the  complaint  will  not  have  the  effect  of 
ratifying  an  unauthorized  denial  by  a  local  agent  of  the  existence 
of  any  contract  of  insurance,  so  as  to  waive  a  condition  as  to  proofs 

'Kantrener   v.   Pennsvlvania   Mu-  Bankinfr  Co.  3  Hughes  fU.  S.  C.  C.) 

tual  Life  Ins.  Co.  5  Mo.App.  581.  421,  Fed.  Cas.  No.  17.(i0;}. 

*  McBride    v.    Republic    Fire    Ins.       ^  Franklin  Fire  Ins.  Co.  v.  Coates, 

Co.  30  Wis.  562.  14  Md.  285. 

5  2Etna  Ins.  Co.  v.  Sparkes,  62  Ga.        i°  Travelers'  Ins.  Co.  v.  Harvev,  82 

187.  Va.  !)49,  5  S.  E.  553. 

^  JFAna,  Ins.  Co.  v.  Shrver,  85  Ind.        ^^  Stetson     v.     Insurance     Co.     4 

362.  '  Phila.  (Pa.)  8. 

"^  Noves  V.  Washington  Ins.  Co.  30        ^^  Brown  v.   London  Assur.   Corp. 

Yt.  (i.5!).  40  Hun  (N.  Y.)  lOL 

'  Whittle  V.  Fannville  Insurance  & 
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of  loss,  when  the  agent's  denial  was,  by  the  terms  of  the  policy, 
ineffectual  to  constitute  such  waiver,  because  not  in  writing.^^ 

§  592.  Proofs  of  loss:  delay  caused  by  agent. — Where  the  con- 
ditions of  the  policy  specify  a  time  limit  within  which  proofs  of 
loss  shall  be  furnished,  a  waiver  of  such  provision,  or  an  estoppel 
against  the  company  to  insist  on  a  compliance  therewith,  may 
arise  from  the  acts  or  declarations  of  its  agents,  done  or  made  with 
knowledge  of  'the  loss,  in  consequence  of  which  the  assured  has 
delayed  furnishing  such  proofs  within  the  required  time.^*    Thus, 
where  a  policy  provides  that  no  action  shall  be  brought  on  it  unless 
begun  within  twelve  months  from  the  loss,  the  condition  is  waived 
by  such  designed  conduct  on  the  part  of  the  general  agents  of 
the  company  as  encourages  and  authorizes  the  insured  to  believe 
that  his  claim  will  be  adjusted  and  paid  after  the  limited  time  has 
elapsed.i^  So  the  company  is  estopped  where  the  delay  in  furnishing 
proofs  is  occasioned  by  the  act  of  the  company's  secretary.^^    In  a 
Massachusetts  case  the  agent  was  authorized  to  fill  out  and  deliver 
blank  policies,  duly  signed.     He  was  told  by  the  secretary  of  the 
insured,  a  railroad  company,  that  they  were  carefully  examining 
into  claims  made  for  fires  along  the  road,  which  were  numerous. 
The  agent  replied  that  this  was  satisfactory,  and  that  a  schedule 
of  the  claims  paid  should  be  given  the  insurer  when  they  had  been 
settled,  and  they  would  be  attended  to.     This  was  held  a  waiver 
of  preliminary  proofs,  the  secretary  of  the  insured,  about  eight 
months  after  all  the  claims  had  been  settled,  and  long  after  the 
time  for  making  proofs  had  expired,  having  forwarded  a  sworn 
statcnsent  thereof  to  the  company.^'     So  there  is  a  waiver  where 
the  assured  is  unable  to  make  the  proofs  in  time  because  the  com- 
pany or  its  agent  has  possession  of  the  books,  and  it  also  appears 
that^  when  the  agent  took  possession  thereof  he  agreed  to  waive  any 
defense  for  failure  to  serve  proofs  in  time.^^    And  where  the  local 
agent,   upon   being  notified  of  the  loss,   induced  the   a.ssured   to 
neglect  making  formal  proofs  of  loss  by  representations  that  it 
would  be  useless,  by  reason  of  the  bankruptcy  of  the  company, 
it  was  held  that  the  other  creditors  could  not,  in  an  action  against 
the  receiver,  profit  by  such  neglect  of  the  assured.^^    But  it  is  held 

"  TTic'ks  V.  British-American  Assiir.        ^^  State  Ins.   Co.  v.   Todd,  83  Pa. 

Co.   102  N.  Y.  283,  284,  48  L.R.A.  St.  272. 
424.  56  N.  E.  743.  ^''^  Eastern  R.  R.  Co.  v.  Relief  Fire 

14  Georgia  Home  Ins.  Co.  v.  Kin-  Ins.  Co.  105  Mass.  570. 

nier,   28   Gratt.    (Va.)    88;    Dolin   v.  ^^  Mack   v.   Lancashire  Ins.   Co.   4 

Farmers'  .Joint  Stock  Ins.  Co.  5  Lans.  Fed.  59,  62. 

(N.  Y.)  275,  279.  "  Pennell  v.  Chandler  (111.)  7  Chi. 

15  Utile   V.    Phfipnix   Ins.    Co.    123  Leg.    News,    227.     In    this    case    the 
Mass.  380,  25  Am.  Rep.  96.  assured  inquired,  after  his  loss  had 
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that  delay  in  furnishing  the  required  proofs  is  not  justified  by  the 
declarations  of  the  company's  agent  that  the  claim  was  all  right, 
and  that  the  adjuster  would  be  around  and  settle  in  a  few  days;  ^^ 
nor  is  there  suflicient  evidence  of  waiver  from  the  fact  that  a  person 
who  represented  himself  as  president,  told  a  witness  at  the  com- 
pany's ofhce  that  he  did  not  believe  the  premises  would  hold  the 
amount  of  stock  claimed,  and  that  he  was  so  informed  by  an  agent 
who  had  been  sent  to  the  place  of  the  fire,  and  the  witness  denied 
the  correctness  of  the  information,  and  inquired  what  further 
proofs  were  required,  and  stated  that  he  would  supply  them,  to 
which  the  president  replied  by  referring  witness  to  the  policy. 
There  was  no  evidence  on  the  trial  as  to  the  contents  of  the  claimed 
proofs,  nor  were  they  produced,  although  demanded  of  the  com- 
pany.^ 

§  593.  Custom  of  other  agents:  proofs  of  loss:  waiver. — Evidence 
is  inadmissible  that  it  was  the  custom  of  other  agents  not  to  require 
proofs  of  loss  where  such  evidence  is  offered  to  bind  the  particular 
company  by  such  custom.  If,  however,  it  is  attempted  to  show 
the  extent  of  authority  of  the  agent  acting  in  the  matter,  evidence 
may  be  admissible  of  the  custom  and  usages  of  the  company  charged 
with  the  liability,  and  upon  which  the  assured  relied,  or  was 
justified  in  relying.^ 

§  594.  Fraud  of  agent  in  inducing  settlement:  waiver:  proofs 
of  loss. — The  doctrine  that  fraud  vitiates  a  contract  applies  to  a 
compromise  of  a  claim  for  loss  under  a  policy  when  the  same  is 
induced  by  the  fraud  of  the  insured  or  its  authorized  agents. 
But  if  the  assured  repudiates  such  compromise  as  to  the  amount, 
he  does  not  lose  the  benefit  of  a  waiver  arising  therefrom  of  proofs 
of  loss.^    And  an  assured,  induced  by  the  false  representations  of 

been  sustained,  for  the  offices  of  the  cision  of  district  court  upon  appeal, 
company  in  Chicago,  but  tliey  had  re-  Green,  J.,  said:  '*In  this  case  there 
cently  ceased  to  do  business  there,  al-  was  a  written  contract  expressing 
tboufrli  it  had  formerly  been  their  what  was  to  be  done  by  the  jiarties, 
home  office.  He  notified  the  local  and  we  do  not  think  this  ap^reement 
agents  of  the  town  wlierein  the  loss  could  be  modified  by  the  custom  of 
occurred,  and  being  informed  by  other  insurance  companies  or  their 
them  that  the  eom])any  was  then  agents  in  regard  to  dispensing  with 
wholly  bankrupt,  was  led  to  believe  proofs  of  loss.  We  are  clearly  of  the 
that  recovery  was  impossible  and  opinion  that  this  evidence  was  in- 
proof  of  loss  useless :  per  Walker.  J.  competent     and     prejudicial     to    the 

2°  Encebretson  v.  Hekla   Fire  Ins.  rights  of  the  defendant  company." 
Co.  58  Wis.  301,  17  N.  W.  5.  ^VMt  v.  Continental  Life  Ins.  Co. 

1  Spring  Garden  Mutual  Ins.  Co.  62  Vt.  166.  19  Atl.  637.  Upon  ap- 
V.  Evans,  9  Md.  1,  66  Am.  Dec.  30.  peal  the  court  said:    "If  the  compro- 

2  Plienix  Ins.  Co.  of  Brooklyn  v.  mise  was  fraudulent,  it  ilid  not  bind 
.Munger,  49  Kan.  178,  33  Am.  St.  the  plaintiff,  and  the  evidence  offered 
Rep.  360,  30  Pac.  120,  reversing  de-  tending  to  show  it  should  have  been 
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the  insurer,  through  his  agent,  as  to  the  law  governing  the  case, 
to  surrender  a  policy  of  insurance  upon  payment  of  a  sum  much 
less  than  that  recoverable  thereon,  is  entitled  to  relief.  This  is  so 
held  where  &n  agent  of  an  insurance  corporation  represented  to  an 
assured  that  his  policy  was  void  because  he  was  not  the  sole  and 
unconditional  owner  of  the  property  at  the  time  the  insurance  there- 
on was  affected.  The  corporation  must  be  presumed  to  have  known 
that  it  was  liable  for  the  whole  loss,  and  to  have  induced  the 
assured  to  rely  upon  its  supposed  superior  knowledge  of  the  sub- 
ject, and  this  remains  true  though  the  agent  who  made  such 
representation  believed  it  to  be  a  correct  statement  of  the  law  ap- 
plicable under  the  circumstances.^ 

§  595.  Adjustment  of  loss :  agent. — It  is  declared  in  a  New  York 
case^  that  an  agent  merely  authorized  to  receive  proposals  for 
insurance  and  countersign  and  deliver  policies  has  no  power  to 
adjust  losses;  that  some  authority  therefor,  or  a  ratification  of  the 
agent's  acts,  or  usage  warranting  the  exercise  of  such  authority, 
must  be  shown.  It  is  held,  however,  in  an  English  case  ^  that 
an  agent  who  has  implied  authority  to  subscribe  a  policy  for  the 
underwriter  is  empowered  to  adjust  a  loss  and  to  use  the  necessary 
means  therefor.  This  latter  case,  however,  under  the  usual  course 
of  business  of  insurance  companies  in  the  United  States,  can  hardly 
be  said  to  govern.  A  broker  has  no  authority  as  such  to  adjust 
and  pay  a  loss  for  the  undei-^anter,  and  in  case  he  does  so,  he  can- 
not recover  back  the  sum  paid.'  Whether  an  agent  to  subscribe 
has  authority  to  pay  or  adjust  a  loss  must  depend  greatly  upon  the 
actual  relations  existing  between  the  principal  and  his  agent  as 
well  as  upon  the  custom  of  doing  business  pursued  by  the  agent 
and  acquiesced  in  by  the  principal.  Usage  of  the  place  or  trade  is 
also  important;  likewise  what  authority  the  agent  is  held  out  to 
possess.  No  general  rule  can  be  established  without  reference  to 
these  facts,  since  it  could  hardly  be  assumed  that  a  mere  limited 
authority  to  sign  could  be  extended  by  implication,  so  as  to  war- 
received,  and  the  plaintiff  permitted  *  Berry  v.  American  Central  Ins. 
to  recover  the  actual  loss  under  the  Co.  132  N.  Y.  49,  28  Am.  St.  Rep. 
policy.  Any  question  of  waiver  of  548,  30  N.  E.  254. 
proof  was  immaterial.  We  think  the  ^  Bush  v.  Westchester  Fire  Ins. 
offer  to  show  the  compromise  fraud-  Co.  63  N.  Y.  531. 
ulent  was  distinct.  We  do  not  decide  ^  Richardson  v.  Anderson,  1  Camp, 
that    a    compromise    made    in    good   43n. 

faith  would  hind  the  assured,  but  the  '^  Bell  v.  Auldjo,  4  Doug.  48;  Wil- 
court  erred  in  not  submitting  the  son  v.  Creighton,  3  Doug.  132;  Baker 
question  as  to  fraud  or  not  to  the  v.  Langhorn,  4  Camp.  396;  Moody 
jury;  for  if  fraudulent  the  plaintiff  v.  Webster,  3  Pick.  (20  Mass.)  424. 
is  not  bound  by  it."  As   to    mode    of    settlement    between 
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rant  an  adjustment  and  payment  of  a  loss,  unless  some  other  fact 
or  authorization  exists  which  would  justify  the  exercise  of  a  more 
extended  power.*  An  agent  who  is  specially  authorized  to  adjust 
a  particular  loss  has  no  authority  by  virtue  of  such  employment 
to  adjust  a  different  loss.  An  agent  can  only  act  within  the  scope 
of  his  actual  or  apparent  authority.^  Although  an  average  bond 
is  signed  by  the  insurer's  agent  without  authority  therefor  and 
by  stipulation  whatever  sum  is  found  due  for  general  average  must 
be  paid  by  the  insurers,  the  vessel's  valuation  must  be  taken  as 
provided  in  the  average  bond.^°  Again,  there  is  an  adjustment 
if  a  person  employed  by  an  insurance  company  has  gone  to  the 
premises,  made  calculations,  and  stated  the  amount  to  be  paid.^^ 
Where  a  policy  is  void  because  the  insured  kept  prohibited  articles 
in  the  house,  a  promise  on  the  part  of  the  insurer's  agent  to  pay 
a  loss  will  not  bind  them,  although  the  agent  havmg  authority  to 
adjust  and  pay  losses  has  knowledge  that  the  prohibited  articles 
were  kept  in  the  house  at  the  time  of  the  fire.^^  And  if  the  assignee 
of  the  policy  is  not  permitted  to  participate  in  an  adjustment  by 
the  company's  agent,  such  adjustment  is  not  binding  upon  him.'^ 
§  596,  Particular  account:  loss:  waiver  by  agent. — The  time  for 
rendering  the  [)articular  account  required  is  extended  by  the  acts 
of  the  adjusting  agent  in  examining  the  premises  and  books  of 
the  assured ;  ^*  and  an  agent  may  waive  particulars  of  the  loss 
where  he  has  authority  to  make  contracts  and  is  furnished  with 
properly  signed  and  attested  blanks  to  countersign  and  deliver.^* 
So  where  an  examination  is  made  by  agreement  with  the  insured, 
of  his  books,  and  the  president  of  the  company  acknowledges  receipt 
of  a  statement  of  the  claim,  but  rejects  it  for  general  reasons,  there 
is  a  waiver  of  delivery  of  a  particular  account.^®  And  furnishing 
such  account  is  waived  where  the  general  agent  uses  such  language 
as  is  calculated  to  induce  the  assured  to  delay  preparing  the  same, 
especially  where  the  company  afterward  rejects  the  proofs  of  loss 

the  assured,  the  broker,  and  the  un-  ^^  pi^dp^jx  Ins.  Co.  v.  Lawrence,  4 

derwriter  in  Enorland.  see  1  Arnonld  Met.    (Ky.)    9,   81   Am.   Dec.   521. 

on  i\Iarine  Ins.  (Perkins'  ed.)  p.  14.  ^^  London  Fire  Assoc,  v.  Leon,  63 

8  See  2  Phillips  on  Ins.    (3d  ed.)  Tex.  282. 

541,  sees.  1873,  1874;  Bush  v.  West-  i*  Jones    v.    Mechanics'    Fire    Ins. 

Chester  Fire  Ins.  Co.  63  N.  Y.  531.  Co.  36  N.  J.  Law  29,  13  Am.  Rep. 

8  Hartford  Fire  Ins.  Co.  v.  Smith,  405.      See   Ligon   v.    Equitable    Fire 

3  Col.  422.  Insurance   Co.    87    Tenn.   341,   10    S. 

10  Wheaton   v.   China   Mutual   Ins.  W.  7()8. 

Co.  39  Fed.  879.  ^^  Imperial  Fire  Ins.   Co.  v.  Mur- 

"  Fame  Ins.  Co.  v.  Norris,  18  111.  ray.  73  Pa.  St.  13. 

App.  570.     See  Millers'  National  Ins.  ^^  Franklin  Fire  Ins.  Co.  v.  Upde- 

Co.   V.   Kinneard,    136    111.    190,   26  graft',  43  Pa.  St.  350. 
N.  E.  368. 
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on  other  grounds  than  delay  in  furnishing  them."  So  the  resident 
agent  of  the  company  to  which  it  refers  the  assured,  and  who  is 
instructed  to  obtain  a  statement  of  the  loss,  is  thereby  invested  with 
authority  to  extend  the  time  for  making  a  particular  account  of 
loss.^^  But  a  waiver  by  an  agent  of  notice  of  the  loss  does  not 
include  a  waiver  of  the  particular  account  or  proofs  required  to 
be  furnished. ^^ 

§  597.  Marine  protest:  waiver:  agent. — If  the  policy  requires  a 
protest  to  be  made  by  the  master  and  crew  before  the  nearest  con- 
venient notary  as  soon  as  practicable  after  the  disaster,  such  protest 
to  set  forth  substantially  the  cause  of  disaster  and  the  extent' of 
the  damage,  such  condition  must  be  performed,  nor  is  the  right 
of  the  underwriter  to  a  legal  protest  waived  by  a  direction  of  the 
company's  agent  to  one  of  the  crew  to  make  a  protast  before  an 
officer,  nor  by  such  agent's  remark  made  before  the  issuance  of  the 
policy  that  he  would  send  the  master  word,  which  he  did  not  do, 
nor  by  the  fact  that  the  master  and  crew  had  no  knowledge  that 
the  vessel  was  insured.^"  But  where  the  agent  upon  notification  of 
the  loss  demands  the  master's  protest,  and  having  received  the 
same  denies  liability,  there  is  a  waiver  of  preliminary  proofs.^ 

§  598.  Agent's  powers  after  loss:  generally. — If  an  agent  has 
authority  to  fill  up  a  blank  policy  with  which  he  is  intrusted,  and 
which  is  duly  signed  and  attested  by  the  proper  officers  of  the  com- 
pany, he  may  after  a  loss  has  occurred  fill  up  the  policy  in  con- 
formity with^  a  parol  preliminary  agreement.  The  assured  in 
such  case  is  entitled  to  the  policy  as  his  property,  and  may  enforce 
his  right  to  its  possession  by  a  proper  action  therefor;  or  he  may 
sue  for  the  loss  in  case  of  refusal  of  the  company  to  deliver  it  up.** 
So  an  agent  authorized  to  make  contracts  of  insurance  may,  at  any 
time  during  the  continuance  of  his  agency,  though  subsequent 
to  a  loss,  correct  a  policy  issued  by  him,  by  inserting  therein  prop- 
erty included  in  the  original  contract,  but  omitted  from  the  policy 
by  mistake.^  Again,  until  the  written  policy  is  made  to  conform 
to  the  contract  for  insurance,  it  is  not  a  completely  executed  con- 
tract, and  the  agent  retains  authority,  the  policy  still  being  in 
his  possession,  to  correct  it  so  as  to  conform  to  such  contract.  So 
that,  if  by  the  mistake  of  an  agent  in  issuing  a  policy,  words  are 

"  Dohn    V.    Farmers'    Joint-Stock  ^  Mary-land  Ins.  Co.  v.  Bathurst,  5 

Ins.  Co.  5  Lans.  (N.  Y.)  275.  Gill  &  J.   (Md.)  159. 

18  Lvcoiiiint,-    County    Miitual    Ins.  2  p'ranklin   Fire   Ins.    Co.   v.    Colt, 

Co.  v.'SoliolIcnberser;44  Pa.  St.  259.  20  Wall.    (87  U.  S.)    560,  22  L.  ed. 

"  Desilver  v.  State  Mutual  Ins.  Co.  423,  4  Ins.  L.  J.  367,  note. 

38  Pa   St.  130.  ^  Taylor  v.  State  Ins.  Co.  98  Iowa, 

20  i>eoria   Fire  &  Marine  Ins.   Co.  521,  60  Am.  St.  Rep.  210,  67  N.  W. 

V.  Walser,  22  Ind.  73.  577. 
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omitted  necessary  to  make  it  embody  the  contract  of  insurance, 
such  words  may  be  sub.sequently  inserted  by  him  even  after  a 
loss  occurs.  Hence,  if  by  mistake,  ho  fails  to  attach  a  slip  cover- 
ing loss  by  lightning,  he  may  attach  it  after  such  loss,  if  the  policy 
remains  in  his  possession.^  And  an  agent  of  an  insurance  com- 
pany who  is  given  full  power  to  receive  proposals  of  insurance 
against  loss  and  damage  by  fire,  to  fix  rates  of  premium,  receive 
moneys,  and  countersign,  issue,  and  renew  policies  within  a  certain 
district  within  a  state,  is  a  general  agent  and  may,  after  loss,  bind 
the  company  by  a  parol  waiver  of  conditions  relating  to  proofs  of 
loss,  although  the  policy  provides  that  a  waiver  shall  be  void 
unless  in  writing,  signed  by  the  agent,  and  indorsed  thereon.^  But 
if  no  binding  contract  is  made  at  the  time  the  loss  occurs  the  agent 
has  no  authority  to  ratify  an  attempted  contract  and  issue  a  cer- 
tificate after  loss;^  nor  has  a  general  agent,  although  authorized 
to  issue  policies,  any  authority  to  issue  a  policy  on  property  already 
destroyed,  and  while  the  application  for  the  policy  is  on  its  way 
from  the  applicant  to  the  agent;'''  nor  does  the  authority  of  an 
insurance  agent  to  countersign  policies  on  his  own  property  extend 
to  such  policies  antedated  before  a  loss,  but  signed  thereafter.'  And 
where  an  agent,  being  directed  by  insurer  to  cancel  a  policy, 
exchanges  such  a  policy  after  a  loss  for  one  in  another  company 
of  which  he  is  also  agent,  no  recovery  can  be  had  against  the  latter 
company,  it  appearing  that  it  had  refused  the  agent  leave  to  issue 
a  policy  to  the  assured.^  An  agent  who  issues  the  policy  may 
after  the  loss  accept  an  order  of  the  assured  to  pay  the  loss  to  an- 
other person,  such  agent  having  authority  to  assent  to  assignments 
and  transfers ;  circulars  issued  by  him  also  stating  that  losses  would 
be  paid  through  him  and  in  bankal)le  funds. ^°  And  an  exchange  of 
policies  to  which  an  insured  person  reluctantly  agrees  after  a  loss 
on  an  insurance  that  it  will  be  all  right  and  that  he  will  be  pro- 
tected, when  he  still  insists  that  the  original  insurer  is  liable,  does 
not  ratify  the  unauthorized  act  of  an  insurance  agent  in  attempting 
to  transfer  the  risk  without  notice  to  the  insured,  when  he  had  not 
written  the  new  policy  until  after  the  loss.^^     But  an  agent  for 

*  McLancrliHn     v.     American     Fire  '  Bentlev  v.  Columbia  Ins.  Co.  17 

Ins.  Co.  12')  Iowa,  149,  100  Am.  St.  N.  Y.  421. 

Ren.  344,  101  N.  W.  7G5.  «  Glens  Falls  Ins.  Co.  v.  Hopkins, 

5  Phenix    Ins.    Co.    v.    Munsrer,    49  IG  111.  App.  220. 

Kan.  178,  33  Am.   St.  Rep.  360,  30  MVilson   v.   New  Hampshire   Fire 

Paf.  120.  Ins.  Co.  140  Mass.  210.  ,'S  N.  E.  818. 

^  Blake   v.   Harnhnrj^-Bremen   Fire  ^^  "SWUer   v.    Pha?nix    Ins.    Co.    27 

Ins.   Co.  07  Tox.  160,  60  Am.  Rep.  Iowa.  203. 

15,  2  S.  W.  .308.  11  Clark  v.  Insurance  Co.  of  North 
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soliciting  insurance  cannot  estop  the  company  by  admissions  after 
loss. ^2  And  where  the  agent  through  whom  the  policy  had  been 
obtained,  upon  being  consulted  by  an  intending  purchaser  of  the 
policy  aft^r  a  loss  by  tire,  stated  that  the  claim  was  all  right  and 
would  be  paid,  it  was  held  that  a  replication  setting  up  such  facts 
was  good  on  demurrer,  the  defense  being  misrepresentations  by 
the  assured  as  to  encumbrances,  etc.^^ 

§  599.  Fraud  of  agent:  settlement:  award:  assignment. — If  an 
agent  authorized  to  act  in  relation  to  the  loss  or  its  adjustment, 
or  the  settlement  thereof,  misleads  or  induces  the  assured  by  false 
and  fraudulent  representations  to  settle  for  less  than  the  amount, 
such  settlement  does  not  bind  the  assured.  Thus,  in  the  case  of  a 
life  risk  it  appeared  that  the  agent  fraudulently  represented  to 
the  executor  of  the  assured,  whose  mental  faculties  Avere  impaired, 
that  the  company  would  contest  and  defeat  the  policy ;  that  it  had 
sufficient  evidence  to  prove  it  void;  and  the  executor  was  thereby 
induced  to  settle  for  a  grossly  inadequate  sum,  and  it  was  held 
that  the  assured  might  have  the  settlement  set  aside  and  recover 
the  balance.^*  The  same  rule  applies  where  the  adjuster  fraudu- 
lently represents  the  policy  to  be  void  for  breach  of  conditions, 
and  induces  a  settlements^  And  where  a  settlement  is  induced 
through  an  agent's  fraud  the  amount  received  thereon  may  be 
treated  as  a  partial  payment  only.^^  And  where  the  beneficiary  is 
so  induced  to  compromise,  he  may  retain  the  money  received  and 
sue  for  the  damages  consequent  upon  the  deceit, ^^  So  in  case  an 
award  is  signed  when  incomplete,  by  reason  of  the  false  statements 
of  one  of  the  adjusters,  the  adjusters  of  other  interested  companies 
being  present  and  acting  in  concert  with  him,  the  insurers  cannot 
claim  the  benefit  of  the  falsehood.^®  In  another  case,  where  the 
company's  agent  was  authorized  to  obtain  the  surrender  of  a  certain 
paid-up  policy  for  the  sum  of  three  thousand  dollars,  and  by  fraud- 
ulent acts  obtained  the  assignment  for  two  thousand  dollars  and 
retained  the  balance,  it  was  held  that  the  company  was  liable  for 
such  balance.s^    But  it  is  held  that  a  settlement  induced  by  such 

America,  89  Me.  26,  35  L.R.A.  276,  548,  30  N.  E.  254,  43  N.  T.  St.  Rep. 

I  35  Atl.  1008.  400.  affV  8  N.  Y.  Supp.  762,  45  Alb. 

12  Pha'niv  Ins.  Co.  v.  Copeland,  86  L.  J.  402. 
Ala.  551,  4  L.R.A.  848,  6  So.  143.  ^^  Berjreron    v.    Modern    Brother- 
is  Phfrnix  Ins.  Co.  v.  Copeland,  86  hood  of  America,  83  Neb.  419,   119 
Ala.  551,  4  L.R.A.  848,  6  So.  143.  N.  W.  681. 

1*  McLean  v.  Equitable  Life  Assnr.  i'  Micliis:an   Mntnal    Life  Ins.    Co. 

Soc.  100  Ind.  127,  50  Am.  Rep.  779.  v.  Naii!?le,  130  Ind.  79,  29  N.  E.  393. 

As   to   arbitration  and   award,   see  ^^  Herndon    v.    Imperial    Fire   Ins. 

§§  3231  et  seq.  herein.  Co.  110  N.  C.  279,  14  S.  E.  742. 

'      1^  Rerrv  v.  American  Central  Ins.  ^^  Atkins  v.  Ennitable  Life  Assur. 

Co.  132  N.  Y.  49,  28  Am.   St.  Rep.  Soc.  132  Mass.  395. 
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fraudulent  representations  of  the  agent  does  not  authorize  the 
assured  to  ignore  the  compromise  while  retaining  its  benefits  and 
to  sue  on  the  policy,^"  and  that  the  assured  has  no  cause  of  action 
against  the  company  for  such  representation.^  It  is  also  decided, 
where  an  offer  of  settlement  is  made  by  an  adjusting  agent,  his 
statement  that  the  assured  would  not  be  likely  to  recover  more  in 
an  action  for  the  loss  is  only  an  expression  of  opinion,  and  not  an 
assertion  upon  which  the  assured  could  rely,  and  that  the  settle- 
ment having  been  made,  no  further  recover}-  could  be  had  upon 
the  ground  of  misrepresentation.^ 

§  600.  Agent's  authority:  arbitration:  appraisement. — An  agent 
who  subscribes  the  policy  as  such,  or  who  is  authorized  to  settle 
losses,  may  after  the  loss  agree  to  submit  a  claim  to  arbitrators.' 
Where  the  company's  adjuster  represents  that  the  appraiser  named 
by  him  was  disinterested,  but,  on  the  contrary-,  he  was  an  employee 
of  the  company  employed  in  estimating  losses  in  its  interest,  the 
award  will  he  set  aside ;  *  and  if  through  tlie  fault  of  the  company's 
adjusters  the  award  is  limited  to  the  damage  to  certain  goods 
only,  and  not  of  the  entire  amount,  the  award  is  not  conclusive.^ 
So  in  case  the  adjuster  of  the  company  denies  the  company's  lia- 
bility after  the  insured  refuses  to  sign  a  proper  submission  to  an 
appraisal,  there  is  no  waiver  under  a  policy  requiring  a  submission 
to  arbitrators.^  And  where  the  policy  expressly  provides  for  arbi- 
tration, and  that  the  same  shall  not  operate  as  a  waiver  of  any  of 
the  conditions  in  the  policy,  no  waiver  of  forfeiture  arises  in  such 
case  by  reason  of  the  fact  that  the  company's  agent  goes  to  the 
place  of  the  fire,  makes  inquiries,  and  requests  an  arbitration,'^ 
nor  is  a  condition  as  to  appraisement  waived  by  the  agent  and 
adjuster  of  the  company  appearing  on  the  scene  of  the  fire  and 
commencing  an  examination  into  the  matter  of  damage.^    A  dis- 

2°  Home   Ins.    Co.   v.   McRichards,  On  qualifieations  of  appraisers  ap- 

121  Ind.  121,  22  N.  E.  875.  pointed  pursuant  to  statute,  or  provi- 

^  Thompson  v.  Plioenix  Ins.  Co.  75  sion  of  fire  insurance  policy  to  aseer- 

Me.  55,  46  Am.  Rep.  357.  tain  amount  of  loss,  see  note  iu  52 

2  American   Ins.   Co.  v.   Crawford,  L.R.A.(N.S.)   497. 

7  111.  App.  29.  5  Hong    Sling    v.    Scottish    Union 

'  Goodson  V.  Brooke,  4  Camp.  163.  National  Life  Ins.  Co.  7  Utah,  441, 

As  to  arbitration   and  award,  see  27  Pac.  170. 

§§  3231  et  seq.  herein.  ^  Pioneer     IMfg.     Co.     v.     Phoenix 

On  arbitration  as  condition  prece-  Assur.  Co.  110  N.  C.  176,  28  Am.  St. 

dent  to  action  on  policy,  see  notes  in  Rep.  673,  14  S.  E.  731. 

15  L.R.A.(N.S.)  1055,  and  28  L.R.A.  '  Briggs    v.    Firemen's    Fund    Ins. 

(N.S.)  104.  Co.  65  Mich.  52.  31  N.  W.  616. 

*  Bradsh aw  V.  Agricultural  Ins.  Co.  *  Scottish    Union   &    National    Ins. 

(N.  Y.  1891)  42  N.  Y.  St.  Rep.  79,  Co.  v.   Claney,  83   Tex.   113,  18   S. 

aff'd  137  N.  Y.  137,  32  N.  E.  1055.  W.  439. 

1437 


§  eOl  JOYCE  ON  INSURANCE 

tinction  has  been  made  in  many  of  the  cases  between  an  arbilration, 
in  the  proper  sense  of  that  term,  and  an  appraisement  or  valuation,^ 
and  it  is  held  that  a  forfeiture  arising  from  a  breach  of  other 
conditions  is  not  waived  by  insisting  upon  a  condition  for  arbitra- 
tion.^" In  so  far,  however,  as  the  condition  or  stipulation  regarding 
arbitration  may  be  valid,  there  would  seem  to  be  no  reason  why  it 
cannot,  as  well  as  other  conditions,  be  waived  by  the  company, 
or  its  authorized  agent  with  adequate  authority  to  act  in  the 
premises. 

§  601.  Agent's  authority:  subrogation. — An  insurance  policy  pro- 
vided that  on  the  payment  of  a  loss  the  company  should  be  sub- 
rogated to  any  right  of  action  arising  to  the  insured  against  the 
person  whose  act  or  omission  occasioned  the  loss.  It  appeared  that 
the  building  in  which  the  insured  property  was  stored  stood  on 
land  leased  fpom  a  railroad  company,  and  a  contract  existed,  of 
which  the  local  agent  had  knowledge,  by  virtue  of  which  the  lessor 
was  exempted  from  liability  in  case  of  loss  by  fire  communicated 
from  its  locomotives,  as  well  as  of  the  fact  of  the  lease.  It  was 
held  tliat  the  court  properly  refused  to  charge  that  such  agent 
could  not,  w^ithout  express  authority,  waive  the  condition  as  to 
subrogation,  or  that  his  knowledge  of  the  contract  operated  as  a 
waiver.^^  An  insurance  adjuster's  presence  at  a  trial,  in  an  action 
by  the  insured  against  the  party  causing  the  loss,  and  his  state- 
ment as  to  an  agreement  between  the  parties  in  that  case,  that  he 
had  no  doubt  that  a  certain  stipulation  would  meet  with  the  ap- 
proval of  the  insurance  company,  is  ineffectual  to  bind  the  com- 
pany to  an  approval  thereof,  so  as  to  affect  its  right  of  subrogation 
under  its  contract,  where  the  adjuster  is  not  shown  to  have  any 

®  See   Collins  v.   Collins,  26  Beav.  plicable  to  the  ease,  affords  no  ground 

306;  Kelly  v.  Crawford,  5  Wall.  (72  for  a  new  trial.     What  was  the  scope 

U.  S.)  785,  18  L.  ed.  562.  of  the  agency  in  these  cases  does  not 

^°  Briggs  V.  Firemen's  Fund  Ins.  appear,  and  we  do  not  think  the 
Co.  65  Mich.  52,  31  N.  W.  616.  See  question  sought  to  be  raised  is  prop- 
Zimmerman  V.  Home  Ins.  Co.  77  erlv  before  us.  In  New  York  Life 
Iowa,  685,  42  N.  W.  462;  Russell  v.  Ins.  Co.  v.  Fletcher,  117  U.  S.  510, 
Cedar  Rapids  Ins.  Co.  78  Iowa,  216,  531,  29  L.  ed.  934,  6  Sup.  Ct.  37,  it 
4  L.R.A.  538,  42  N.  W.  654.  appeared  not  only  that  the  authority 

^^  Pelzer  Mfg.  Co.  v.  Sun  Fire  Of-  of   the   agent  was   limited,   but   that 

fiee,  36  S.  C.  270,  15  S.  E.  562   (10  such   limitation  was  made  known  to 

cases).     In  this  case  the  court  said:  the  insured  by  being  embodied  in  the 

"We   must   keep    in   mind   the   well-  application    which    the    assured   had 

settled  rule  that  the  refusal  of  a  re-  signed." 

quest  to  charge  an  abstract  principle       As  to  subrogation,  see  §§  3537  et 

of  law,  even  though  it  be  correct,  un-  seq.  herein. 
less  it  appears  by  the  testimony'  ap- 
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anthorily  to  waive  the  rights  of  the  company  with  respect  to  the 
subrogation.^^ 

§  602.  Agent's  authority:  time  limit  for  suing:  waiver. — \V]iere 
a  general  agent,  with  authority  to  act  in  relation  to  proofs  of  loss, 
misleads  the  assured  so  that  he  delays  to  bring  action  within  the 
time  limited  in  the  policy  therefor,  the  company  is  estopped  from 
availing  itself  of  such  delay. ^^  So  where  the  time  limit  for  suing 
as  provided  in  the  policy  was  "within  one  year  after  the  loss,"  and 
by  the  acts  and  omissions  of  the  insurer's  general  agent  the  insured 
delayed  five  months  in  making  the  preliminary  proofs  of  loss, 
it  was  held  that  that  time  must  be  excluded  in  determining  the 
time  within  which  action  must  be  brought.^*  And  where  the  period 
limited  in  the  policy  for  suing  has  expired,  and  the  company's 
agent  thereafter  recognizes  its  liability,  there  is  waiver  of  the 
limitation. ^^  So  there  is  a  waiver  of  the  limitation  clause  where 
the  company's  agent  calls  on  the  assured  to  adjust  the  loss,  and 
this  is,  by  reason  of  the  requirements  of  the  agent  that  the  assured 
procure  duplicate  bills  of  invoice,  delayed  beyond  the  time  limited 
for  suing,  even  though  the  policy  provides  that  no  agent  can  waive 
conditions  except  by  indorsement  on  the  policy  in  writing. ^^  And 
if  the  insured  is  led  to  believe  by  the  company's  agent  that  his 
claim  will  be  settled  without  suit,  such  condition  is  not  enforceable." 
So  the  president  of  the  company  may  waive  such  limitation,  al- 
though the  policy  provides  that  no  agent  can  waive  conditions 
without  special  authority,  the  president  being  held  not  within  the 
meaning  of  the  word  "agent"  in  such  inhibitory  clause.^®  And 
in  case  of  a  foreign  company,  failure  to  bring  the  action  within 
the  limited  time  is  excused  where  no  agent  can  be  found  upon 
whom  to  serve  process.^^  So  suit  may  be  brought  before  the  time 
specified  where  the  authorized  agent  of  the  company  states  that 

^^  Peckham    v.    German    Fire   Ins.  On  what  will  prevent  or  delav  the 

Co.  91  Md.  515,  50  L.R.A.   828,  80  runnins:  of  the  limitation,  see  notes 

Am.  St.  Rep.  4(il,  46  Atl.  1066.  in    47    L.R.A.    709,    and    48    L.R.A. 

13  Little   V.    Phcrnix    Ins.    Co.    123  (N.S.)  912. 

Mass.  380,  25  Am.  Rep.  96;  Bish  v.  ^^  Horst   v.   Citv   of  London    Fire 

HaAvkeye  Ins.   Co.  69  Iowa.  184,  28  Ins.  Co.  73  Tex.  67,  11  S.  W.  148. 

N.  W.  553 ;  Bradv  v.  Western  Assur.  ^^  Dibbrell   v.   Georgia   Home   Ins. 

Co.  17  U.  C.  C.  P.  597.  Co.  110  N.  C.  193,  28  Am.  St.  Rep. 

On   estoppel   to   i)lcad    defense   of  678.  14  S.  E.  783. 

limitation  to  action  on  insurance  pol-  ^^  Mickev  v.  Rurlinirton  In.s.  Co.  35 

icy,  .see  note  in  63  L.R.A.  204.  Iowa,  174,"  14  Am.  Rep.  494. 

As   to   limitation   clauses    affecting  ^^  Universal  Fire  Ins.  Co.  v.  Stew- 
actions,  see  §§  3181  et  sec).  herein.  art.  3  Penny.  (Pa.)  536. 

1*  Killips  V.  Putnam  Fire  Ins.  Co.  ^^  Peoria   Afarine  &  Fire  Ins.   Co. 

28  Wis.  472,  9  Am.  Rep.  506.  v.  Hall,  12  Mich.  202. 
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it  will  not  pay .2°     So  the  insured  is  justified  in  delaying  action 

until  after  the  period  limited  expires,  where  the  secretary  of  the 

company  states  in  a  letter  to  him  that  the  loss  will  be  paid  at  a 

certain  elate. ^     And  such  a  condition  is  waived  where  one  of  the 

firm  of  insurance  agents,  representing  the  company,  and  through 

which  the  policy  was  effected,  agreed  with  the  assured  that  since 

his  partner  was  absent,  the  claim  would  be  paid  if  he  would  await 

the  absent  member's  return,  which  was  done.^     If  an  insurance 

adjuster  has  a  right  under  the  policy  sued  on  to  insist  upon  the 

production  of  further  proofs  of  loss  in  addition  to  those  furnished, 

such  power  necessarily  involves  authority  to  waive  a  requirement 

of  the  policy  that  action  must  be  brought  within  a  certain  time 

after  loss,  if  the  additional  proofs  required  cannot  be  obtained 

within  that  time.^    But  it  is  held,  however,  that  the  fact  that  the 

insured,  in  consequence  of  parol  declarations  of  the  general  agent 

that  it  was  unnecessary  to  sue,  and  that  the  company  would  make 

assessments  and  pay  without  suit,  is  induced  to  delay  bringmg 

suit,  that  the  company  is  not  estopped  to  avail  itself  of  a  breach 

of  such   condition,   especially   where   the   policy   provides   that   a 

waiver  must  be  a  writing  signed  by  certain  officers  of  the  company.* 

§  603.  Abandonment  to  insurer's  agent.— As  a  general  rule,  an 

abandonment  to  the  agent  of  assurers  is  an  abandonment  to  the 

insurers,^   although  the  known   limited  character  of  the  agency 

may  preclude  the  existence  of  an  authority  of  this  kind.^ 

20  Georjjia  Home  Ins.  Co.  v.  Jacobs,  ^  Fosdiok    v.    Norwich    Ins.    Co.    3 

56  Tex.   36G.  Day  (Conn.)  108. 

1  Ames  V.  New  York  Union  Ins.  ^  Thus,  where  an  agent  at  a  foreign 
Co.  14  N.  Y.  253.  See  Mayor  of  port  is  merely  authorized  to  corn- 
New  York  V.  Hamilton  Fire  Ins.  Co.  municate  information  and  give  ad- 
39  N.  Y.  45,  100  Am.  Dee.  400.  vices  affecting  insurer's  interests,  no- 

2  Brady  v.  AVestern  Assur.  Co.  17  tice  of  abandonment  to  such  agent  is 
U    C.  C.*P.  597.  ^ot  binding,  although  even  here  there 

3  Dibbrell  v.  Georgia  Home  Ins.  seems  to  be  some  question.  See 
Co.  110  Ga.  193,  28  Am.  St.  Rep.  Drake  v.  Marryatt,  1  B.  &  Cr.  473, 
783  per   Lord   Tenterden;   Read   v.   Bon- 

4  Waynesboro  Mutual  Fire  Ins.  ham,  3  Brod.  &  Bing.  147,  155,  per 
Co.  v.  "Conover,  98  Pa.  St.  384,  42  Burroughs,  J.  Examine  the  preceding 
Am.     Rep.     (518.     See     Iliggins     v.  sections  of  this  chapter. 

Windsor    County    Mutual    Fire    Ins. 
Co.  54  Vt.  270. 
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CHAPTER  XXVII. 

AGENT  OF  INSURED. 

§  G08.  Agent  of  insured :  authority,  how  conferred. 

§  608a.  Power  of  attorney :  power  to  hypothecate  policy. 

§  009.  Right  of  general  or  special  agent  to  insure. 

§  610.  Agency  arising  from  situation  with  reference  to  the  property. 

§  611.  Agency  may  be  created  by  possession  of  the  policy. 

§  612.  Agenc}':  possession  of  written  application. 

§  613.  Agent  with  general  power  to  insure:  mutual  company. 

§  614.  Authority  of  partner. 

§  615.  Authority  of  part  owner. 

§  616.  Authority  of  joint  owner. 

§  617.  Authority  of  tenant  in  common. 

§  618.  Authority  of  ship's  husband. 

§  619.  Agent  effecting  insurance  "for  whom  it  may  concern." 

§  620.  Right  of  agent  to  insure  in  case  of  emergency. 

§  621.  Agency  arising  from  custom  or  course  of  dealing. 

§  622.  Del  credere  agents. 

§  623.  Insurance  by  factors. 

§  624.  Supercargo :  power  to  insure. 

§  625.  Authority  of  commission  merchants:  consignees. 

§  626.  Bailee  may  effect  insurance :  warehouseman. 

§  626a.  Authority  of  bailee  or  agent  in  possession. 

§  627.  Authority  of  trustees. 

§  628.  Treasurer  of  local  lodge  may  be  trustee. 

§  629.  Authority  of  prize  agents  to  insure. 

§  630.  Agent :  insurance  by  carrier. 

§  631.  Where  husband  acts  as  agent  of  wife. 

§  632.  Insured's  agent :  adjustment  of  loss. 

§  633.  Authority  of  insured's  agent  as  to  proofs  of  loss  or  death. 

§  634.  Authority  of  agent  to  make  abandonment:  master. 

§  635.  Broker  not  agent  of  insurer  to  receive  notice  of  transfer  of  policy. 

§  636.  Agent  or  broker  procuring  insurance  cannot  cancel. 

§  637.  Notice  of  cancelation  to  agent  or  broker  procuring  insurance  in- 
sufficient. 

^  637a.  Same  subject. 
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§  638.  Cancelation :  condition  that  notice  be  given  party  procuring  insur- 
ance:  provision  that  agent,  etc.,  is  insured's  agent. 

§  639.     Cancelation :  when  notice  to  insured's  agent  or  broker  is  sufficient. 

§  639a.  Same  subject:  where  agency  is  general  as  to  insured's  business. 

§  639b.  Notice  of  cancelation  by  or  to  agent  or  broker  of  insured:  whether 
question  for  jury. 

§  640.     Cancelation:   agent  of  both  parties. 

§641.     Agents  of  insured:  cancelation:  custom. 

§  642.     Ratification  by  insured  of  agent's  acts:  waiver. 

§  643.     Concealment  by  assured:  general  rule. 

§  644.     Concealment  by  principal  from  agent  to  effect  insurance. 

§  645.     Concealment  by  principal  from  general  agent. 

§  646.     Concealment  by  agent  or  broker  to  effect  insurance. 

§  647.     Concealment  by  agent  other  than  one  to  effect  a  policy. 

§  648.     Concealment  where  agency  has  ceased. 

§  649.     Concealment  by  agent:  false  advices:  loss  by  another  peril, 

§  650.     Degree  of  diligence  required  to  communicate  information:  agent. 

§  608.  Agent  of  insured :  authority,  how  conferred. — An  authority 
to  act  for  another  in  procuring  insurance,  or  in  matters  relating 
thereto,  after  the  policy  is  effected  may  be  express  or  implied.  It 
may  arise  from  express  directions  to  insure  in  behalf  of  another, 
or  the  principal  may  directly  empower  another  to  act  in  all  matters 
relating  to  insurances  on  his  property,  and  both  before  and  after 
the  policy  is  effected.  An  authority  may  be  implied  from  the 
relation  of  the  parties.  It  may  be  a  duty  arising  from  the  nature 
of  the  correspondence  with  the  principal.  It  may  arise  from  a 
person's  situation  with  reference  to  the  property  or  from  its  peculiar 
condition.  It  may  exist  in  cases  of  special  emergency  or  under 
peculiar  circumstances  necessitating  immediate  action,  or  by  reason 
of  a  course  of  dealing,  or  by  an  adoption  or  ratification,  or  from 
possession  of  the  policy ; '  and  a  party  may  so  employ  an  agent 
of  the  company  as  to  make  him  his  agent.^  So  an  agency  created 
by  prior  authorization  or  subsequent  ratification  may  be  binding 

'Randolph  v.  Ware,  3  Cranch   (7  Authority  of  agents  to  insure,  when 

U.  S.)  503,  2  L.  ed.  512;  Brisban  v.  implied,  17  Earl  of  Halsbury's  Laws 

Boyd,  4  Paige  (N.  Y.)  17;  French  v.  of  England,  p.  354. 

Reid,  6  Bin.    (Pa.)   308;  Wallace  v.  As  to  source  of  power  of  president 

Telfair,  2  Tenn  Rep.  188n;  Smith  v.  of  private  corporation,  see  Marqusee 

Lascelles,  2  Term  Rep.  187,  13  Eng.  v.   Ins.    Co.   of  North   America,   211 

Rul.  Cas.  401,  per  Butler,  J.;  Story  Fed.  003,  128  C.  C.  A.  281. 

on  Agency,  sec.  190 ;  1  Marshall  on  ^  See  Smith  v.  Empire  Ins.  Co.  25 

Ins.    (ed.'l810)    297.     See    sections  Barb.   (N.  Y.)    497;  Miltenberger  v. 

next  following  herein.  Beacon,  9  Pa.   St.   198. 
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upon  the  insurer  a?  to  the  agent's  knowledge  of  the  terms  of  the 
.confi-act  made  liy  .-uch  a.iicnt  for  liim.^ 

§  608a.  Power  of  attorney:  power  to  hypothecate  policy. — A 
power  of  attorney  given  by  the  beneficiary  to  her  son  to  transact 
certain  business  in  her  behalf,  but  which  confers  no  specific  author- 
ity to  hypothecate  the  policy  for  a  loan,  and  such  power  is  not 
necessary  to  the  execution  of  the  express  powers  granted,  cannot  be 
enlarged  by  implication  to  confer  such  an  authority  on  said  agent, 
and  where  he  obtains  a  loan  on  the  policy  from  the  insurers  by 
means  of  forged  signatures  of  the  beneficiary  and  insured  to  the 
loan  papers  and  keeps  the  proceeds,  and  said  insurer  had  no  knowl- 
edge of  the  existence  of  the  power  of  attorney  or  that  the  son  was 
attempting  to  act  in  the  transaction  as  agent,  such  power  of  attor- 
ney constitutes  no  defense  to  the  insurer's  right  to  set  off  the 
amount  loaned  against  the  sum  due  on  the  policy.^" 

§  609.  Right  of  general  or  special  agent  to  insure. — In  the  ab- 
sence of  usage  to  the  contrary,  it  is  not  incumbent  upon  nor  has 
a  special  or  general  agent  having  charge  of  the  principal's  busi- 
ness authority  as  such  to  insure."  So  ^larshall  says :  ''No  general 
authority  which  he  may  have  in  relation  to  a  ship  or  goods  will 
make  him  an  agent  for  the  purpose  of  insuring  on  behalf  of  the 
parties  interested."  ^^  But  there  is  authority  for  the  proposition 
that  a  general  agent  may  insure,  without  orders  therefor,  where  it 
is  for  the  interest  of  his  correspondent  that  he  should  do  so."  An 
agent  to  procure  consignments  has  no  authority  to  insure  for 
either  consignor  or  consignee.  .  This  rule,  however,  is  subject  to 
exceptions ;  1*  but  if  the  agent  has  been  in  the  habit  of  effecting 
insurances  for  his  principal,  or  if  a  prior  course  of  dealing  war- 
rants it,  or  if  the  universal  practice  gives  such  implied  authority, 
the  agent  would  have  the  right  to  insure.  Again,  the  control  of 
his  princiyial's  funds  and  the  general  superintendence  and  manage- 
ment of  his  affairs  would  give  the  right  to  procure  the  necessary 
insurances.     An  absolute  discretion  vested  in  the  agent  as  to  the 

^.Tolinson    v.    Maryland    Casnaltv  ^^  ]\f.„.pi,j,ii      ^^^      Insurance      (ed 

Co.  73  N.  H.  259.  11  Am.  St.  Rep.  1810)   side  p.  297. 

609,  60  Atl.  1009,  34  Ins.  L.  J.  792.  ^3  ^v^ltf  v.  Homcastle,  1  Bos.  &  P. 

As  to  notice  to  and  knowledj^re  of  316.  13  Enij.  Rul.  Cas.  265.     See  re- 
agent, see  §§  51.5  et  seq.  herein.  marks  upon  this  ease,  2  Duer  on  In- 

^°  Lesem   v.   Mutual   Life  Ins.   Co.  surance   (ed.  1846)  p.  Ill,  sec    10 
149  N.  Y.  Supp.  559,  164  App.  Div.  i*  Randolph  v.  Ware.  3  Cranch   (7 
507,  45  Ins.  L.  J.  5.     See  New  York  U.  S.)  503,  2  L.  ed.  512,  per  Patter- 
Life  Ins.  Co.  V.  Daly,  25  Cal.  App.  son,  J. 
376,  143  Pac.  1033. 

"  ShirtleflF  V.  Whitfield,  2  Brev.  (S. 
C.)  71,  3  Am.  Dec.  70L 
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disposal  of  goods  consigned,  and  as  to  the  mode  and  time  of  invest- 
ing and  returning  the  proceeds,  raises  an  inference  of  implied 
authority  to  insure  return  cargoes.  Thus,  a  general  agent  em- 
ployed by  a  foreign  merchant  to  procure  consignments  and  make 
shipments  or  advances  on  the  latter's  behalf,  having  absolute  dis- 
cretion as  to  the  selection  of  persons,  time,  goods,  and  vessels,  may 
insure,  and  if  by  the  terms  of  the  agreement  it  is  made  his  duty  to 
insure,  he  should  do  so.^^  An  agent  may  procure  substitute  insur- 
ance upon  property  after  cancelation  of  a  policy,  and  this  without 
previous  notice  to  principal. ^^ 

§  610.  Agency  arising  from  situation  with  reference  to  the  prop- 
erty.— A  person's  situation  with  reference  to  the  property  of  an- 
other may  operate  to  establish  an  agency  in  connection  therewith. 
Thus,  a  consignee  whose  open  policy  covers  property  of  his  con- 
signor is  the  latter's  agent  in  reference  to  the  insurance,  and  may 
thereby  be  authorized  to  receive  payment  of  the  amount  due  his 
principal.^' 

§  611.  Agency  may  be  created  by  possession  of  the  policy. — An 
agency  may  be  created  in  behalf  of  the  insured  by  a  delivery  to  or 
retention  of  the  policy  by  the  agent.  Mere  possession,  however,  of 
the  policy  does  not  necessarily,  in  itself  alone,  warrant  an  implied 
authority  to  act  in  the  interests  of  the  insured  in  all  matters  con- 
nected therewith.  Particular  circumstances  may  exist,  or  it  may 
have  been  given  the  agent  for  a  special  purpose,  or  it  may  have 
come  into  his  hands  through  another  party.  These  and  other 
facts,  such  as  past  and  subsisting  relations  of  the  parties,  general 
usage  or  the  course  of  dealings  between  them,  and  the  character  of 
the  agent's  business,  are  important  circumstances  bearing  upon 
the  agent's  authority  to  act  in  relation  to  the  principal's  interest 
thereunder.^8  In  England,  if  the  policy  is  left  in  the  broker's 
hands,  he  is  intrusted  with  the  adjustment  of  the  loss.^^ 

^5  Substantially  the  same   illustra-  L.  ed.  220;  Cassedy  v.  Louisiana  Ins. 

tions  as  are  ^iven  in  2  Dnor  on  In-  Co.  6  Mart.   (La.  N.  S.)  421;  Lig-lit- 

surance    (ed.    1845)    112,    113.      See  body  v.  North  American  Ins.  Co.  23 

Sehimmelponnick   v.    Bayard,   1  Pet.  Wend.   (N.  Y.)   18;  Gray  v.  Murray, 

(26  U.  S.)  275,  7  L.  ed.' 138.  3  Johns.   Ch.    (N.  Y.)   167;  Bethune 

16  Buick  V.  Mechanics'  Ins.  Co.  103  v.  Neilson,  2  Caines  (N.  Y.)  139; 
Mich.  75,  61  N.  W.  337,  24  Ins.  L.  Power  v.  Butcher,  10  Barn.  &  C.  328, 
J.  375.  5  Man.  &  R.  327,  13  Knp;.  Rul.  Cas. 

17  Ballard  v.  Merchants'  Ins.  Co.  407;  Shee  v.  Clarkson,  12  East.  507; 
9  La.  258,  29  Am.  Dec.  444.  Borisfield  v.  Cresswell,  2  Camp.  545. 

1^  Borisfield  v.  Crosswell,  2  Camp.  See  2  Phillips  on  Ins.   (3d  ed.)  543, 

545.  sec.  1881. 

See  also  the  following:  cases :  Dutilli  ^^  1  Arnould  on  Marine  Ins.   (Per- 

V.   Gathff.  4  Dall.    (4  U.   S.)   413,  1  kins'   ed.)    1850,    126,    sec.    65.     Ex- 

1j.  cd.   903;   Chesapeake  Ins.   Co.   v.  amine  1  Id.   (Madachlan's  ed.  1887) 

^tark,  6   Cranch    (10  U.   S.)    268,  3  211,  224.     See  §§  517,  523  herein. 
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§  612.  Agency:  possession  of  written  application. — The  posses- 
sion of  a  wriUeii  applicaliuii  fur  in:^urance  rai.<es  an  implication  of 
authority  to  act  for  the  appHcant  in  negotiating  a  policy,  and,  in 
the  absence  of  evidence  to  the  contrary,  renders  the  party  the  agent 
of  the  insured  so  far  as  notice  of  facts  material  to  the  risk  is  con- 
cerned.^" So  where  a  party  remains  in  possession  of  the  policy 
after  its  execution,  he  alone  is  entitled  to  recover  therein  in  case  of 
loss,  and  the  insurer  issuing  the  policy  and  dealing  with  such  party 
only  has  the  right  to  assume  that  the  latter  has  authority  to  con- 
sent to  changes  in  the  policy  for  the  benefit  of  the  assured.^ 

§  613.  Agent  with  general  power  to  insure:  mutual  company. — 
It  is  held  that  an  agent  with  general  power  to  obtain  insurance 
cannot  effect  a  policy  in  a  mutual  company.  The  theory  upon 
which  this  decision  rests  is  that  of  the  relations  which  parties  insur- 
ing in  mutual  companies  sustain  to  each  other,  whereby  every 
member  becomes  insurer  to  every  other  member.^ 

§  614.  Authority  of  partner.^ — One  partner  may  insure  in  his 
own  name  his  undivided  interest  in  the  partnership,*  and  a  policy 
in  the  name  of  a  single  partner  without  general  words  limits  the 
contract  to  his  undivided  share,  and  no  action  lies  on  the  policy 
in  the  firm's  name.^  A  partner  has  authority  to  insure  the  firm 
property  in  the  name  or,  by  general  words,  on  account  of  the  firm, 
or  he  may  direct  such  insurance  to  be  effected,^  for  he  has  an 
insurable  interest  in  the  entire  partnership  stock,  and,  in  case  of 
a  loss,  he  must  account  to  the  firm  for  such  sums  as  he  receives 
under  the  policy.'  But  a  partner  has  no  authority  to  effect  insur- 
es Fame  Ins.  Co.  v.  Mann,  4  III.  5  Taunt.  101 ;  Bell  v.  Ansley,  16  East. 
App.  485.  141 ;  Hibbert  v.  Martin,  1  Camp.  538. 

^  ]\Iartin  v.  Tradesman's  Ins.  Co.  ^  Pbcenix  Ins.  Co.  v.  Hamilton.  14 
101  N.  Y.  498,  502,  5  N.  E.  338.  Wall.  (81  U.  S.)  504,  20  L.  ed.  729; 

2  White  V.  Madison,  26  N.  Y.  117,  Graves  v.  Boston  Marine  Ins.  Co.  2 
26  How.  Pr.  481.  Cranch   (6  U.  S.)  419,  2  L.  ed.  324; 

3  See  §§  944,  945  herein.  Foster  v.  United  States  Ins.  Co.  11 
*3  Kent's  Commentaries    (.jth  ed.    Pick.    (28     Mass.)     85;     Hillock    v. 

258);  Graves  v.  Boston  Marine  Ins.  Traders'   Ins.   Co.  54  Mich.   531.   20 

Co.  2  Cranch   (6  U.  S.)   419,  440,  2  N.  W.  571;  Osgood  v.  Glover.  7  Daly 

L.  ed.  324.  (N.  Y.)    367;  Lawrence  v.   Sebor,  2 

As  to  implied  power  of  partner  to  Caines     (N.    Y.)    203;    Lawrence    v. 

insure,  see  Earl  of  Ilalsbury's  Laws  Van  Home,  1  Caines   (N.  Y.)    276; 

of  England,  p.  354.  Hooper  v.  Lusby,  4  Camp.  66;  Par- 

^  Graves  v.  Boston  Marine  Ins.  Co.  sons  on  Partnerships   (4th   ed.)    sec. 

2  Cranch  (6  U.  S.)  419.  2  L.  ed.  324.  119;   1  Lindley  on   Partnerslnp    (ed. 

See  Pierson  V.  Lord.  GMass.  81;  Tur-  1891)     139;    Story    on    Partnership, 

ner  v.   Burrows,   5   Wend.    (N.   Y.)  sees.  101.  102. 

541;  Lawrence  V.  Sebor,  2  Caines  (N.       'IManhattan   Ins.   Co.   v.   Webster, 

Y.)    203;   Carruthers  v.   Sheddon,   6  59  Pa.  St.  227,  98  Am.  Dec.  332. 
Taunt.   14.     See   Cohen  v.   Hannam, 
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ance  for  account  of  other  part  owners,  unless  the  business  be  a 
partnership  and  the  insurance  is  made  in  the  partnership  name.^ 
And  an  insurance  effected  by  a  member  of  a  partnership  "on  liis 
new  hotel"  only  covers  his  legal  interest  therein,  it  being  partner- 
ship property,  where  it  does  not  appear  that  he  intended  to  insure 
any  equitable  interest  he  might  have  therein  against  his  partner 
on  adjustment  of  the  firm's  affairs;^  although  it  is  held  that  a 
partner  may  insure  on  his  own  account,  in  his  own  name,  the 
whole  stock  "'to  its  full  value.^^  If  a  partner  assures  "on  account  of 
whom  it  may  concern"  a  cargo  belonging  to  the  firm,  and  makes 
any  loss  which  may  occur  payable  to  himself,  he  may  sue  on  the 
policy  in  his  own  name."  Where  the  partnership  is  a  special  one, 
limited  to  a  special  purpose,  and  the  whole  control  of  a  voyage  or 
adventure  is  given  to  a  particular  partner,  he  has,  by  virtue  of  his 
general  authority,  the  right  to  insure  for  the  benefit  of  all.^^  Sq 
a  partner  who  has  a  lien  on  the  goods  by  reason  of  advances  may 
insure  a  cargo  in  his  own  name  to  the  full  value.^^  In  an  English 
case  it  is  held  that  if  a  partner  effects  a  policy  on  the  firm's  account 
through  a  broker,  the  members  are  all  liable  to  the  latter  for  premi- 
ums and  commissions.!*  The  course  of  dealing  there  between  the 
insured,  the  broker,  and  the  underwriter  differs  from  that  in  the 

United  States. 

§  615.  Authority  of  part  owner.!5_A  part  owner  in  a  vessel  has 
no  authority  as  such  to  insure  for  his  co-owners,  so  as  to  bind  them 
or  charge  the  joint  proceeds  therewith,  unless  they  consent  or  the 
ship  be  partnership  property;  ^^  but  he  may  insure  his  actual  inter- 
est in  the  ship,"  even  though  he  do  not  state  to  the  underwriter  its 
nature  and  extent."    If,  however,  he  insures  as  owner,  or  a  policy 

8  Hooper  v.  Lnsbv,  4  Camp.  66.         haven  Ins.  Co.  5  Met.  (46  Mass.)  192, 

9  Bailey  v.  Hope  Ins.  Co.  56  Me.  38  Am.  Dec.  397 ;  Foster  v.  United 
474.  States  Ins.  Co.  11  Pick.   (28  Mass.) 

lOMillaudon  v.  Atlantic  Ins.  Co.  8  85;  Reid  v.  Pacific  Ins.  Co.  1  Met. 

La.  557.  (42  Mass.)   166;  Turner  v.  Burrows, 

"Voison    V.    Commercial    Mutual  5    Wend.    (N.    Y.)    541;    Holmes   v.' 

Ins.  Co.  62  Hun  (N.  Y.)  4,  16  N.  Y.  United  States  Ins.  Co.  2  Johns.  Cas. 

Supp.  410,  41  N.  Y.  St.  R.  884.  (N.  Y.)    329;   French  v.  Backhouse, 

12  Lawrence  v.  Sebor,  2  Caines  (N.  5  Burr,  2727;  Hooper  v.  Lu.sby,  4 
Y.)   203.  Camp.    66;    Bell    v.    Humphries,    2 

13  Miliaudon  v.  Atlantic  Ins.  Co.  Stark.  345 ;  Lindsley  v.  Gibbs,  28  L. 
8  La.  557.  J.  Ch.  692. 

1*  Hooper  v.  Lusby,  4  Camp.- 66.        As   to    implied   authority,  of   part 

15  ^Q^  §§  944-46  herein.  owners  to  insure,  see  17  Earl  of  Hals- 

16  Graves    v.    Boston    Marine    Ins.  burv's  Laws  of  Ens^land,  p.  355. 
Co.  2  Cranch  (6  U.  S.)  419,  2  L.  ed.        i^  pinney    v.    Bedford    Ins.    Co.    8 
324;  Blanehard  v.  Waite,  38  Me.  51,  Met.    (49   Mass.)    348,   41   Am.   Dec. 
48   Am.   Dec.  474;    Sawyer  v.  Free-  515. 

man,   35   Me.   542 ;   Finney  v.   Fair-        i^  Finney  v.  Warren  Ins.  Co.  1  Met. 
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be  taken  upon  the  whole  vessel  in  his  own  name  without  previous 
aullioiity  or  subsequent  ratification  by  the  other  owners,  it  is 
invalid,  except  as  to  the  interest  of  the  part  owner  obtaining  it," 
and  ho  cannot  recover  anything  for  the  shares  or  interests  of  his 
co-o\vners.^°  i\.nd  even  if  the  policy  be  intended  by  the  insurer 
to  cover  the  whole  vessel  for  the  benefit  of  all  concerned,  but  is 
invalid  except  as  to  the  interest  of  the  part  owner  procuring  it, 
the  insurer  is  only  liable  to  such  part  owner  for  such  a  portion  of 
the  sum  insured  as  his  interest  bears  to  the  whole. ^  But  one  part 
owner  may  insure  the  ship  for  the  interest  of  all,  where  they  are 
partners  and  an  order  is  given  by  one  to  insure ;  ^  and  a  part  owner 
of  a  vessel  who  has  chartered  the  remaining  portion,  with  a  cove- 
nant to  pay  the  value  in  case  of  a  loss,  may  insure  the  whole  vessel 
•  as  his  property.^  So  if  he  does  not  own  the  whole  vessel  insured 
he  may  recover  for  an  undivided  interest  held  in  his  own  right, 
and  also  for  another  undivided  interest  held  by  him  as  adminis- 
trator of  a  deceased  co-owner.*  Where  A  purchased  the  whole  of 
a  cargo,  in  which  B  was  to  be  interested  one-third,  and  which  was 
charged  to  him  by  A,  and  the  invoices  and  bills  of  lading  were 
made  out  in  their  joint  names,  and  some  time  after  B  directed  his 
correspondent  to  place  the  proceeds  of  the  cargo  to  the  credit  of  A, 
it  was  held  that  A  had  not  such  a  lieu  on  the  one-third  belonging 
to  B  as  amounted  to  an  insurable  interest,  nor  could  K,  who  had 
insured  the  whole  and  had  averred  an  interest  in  the  whole  cargo, 
recover  for  more  than  two-thirds.^  Insurance  of  a  vessel  by  one 
part  owner  for  all  may  be  ratified  by  the  othere,  even  after  a  loss 
by  suing  on  the  policy;  ^  and  if  an  express  authority  to  make  the 
insurance  or  a  subsequent  ratification  be  shown,  a  recovery  may 
be  had.''^  In  a  Massachusetts  case  one  of  three  part  owners  and 
also  master  of  a  brig  directed  a  broker  to  insure  property  on  board 
for  a  certain  voyage,  and  by  the  order  it  was  intended  to  insure 

(42  Mass.)  16,  35  Am.  Dec.  343.  See  2  jjooper  v.  Lusby,  4  Camp.  66. 

also     Lawrenee    v.    Van    Home,     1  ^  Oliver  v.  Greene,  3  Mass.  133,  3 

Caines   (N.  Y.)   276;  Tappan  v.  At-  Am.  Dec  96. 

kiiison,  2  ]\[ass.  365;  Murray  v.  Colo-  *  Finney    v.    Warren    Ins.    Co.    1 

rado  Ins.  Co.  11  Johns.  (N!  Y.)  302.  Met.    (42   Mass.)    16,   35   Am.    Dec. 

^^  Kiiitrht    V.   Eureka    Marine   Ins.  343. 

Co.   26  Ohio   St.   664,   20  Am.   Rep.  *  Murray  v.  Columbian  Ins.  Co.  11 

778.  Johns.  (N.  Y.)  302. 

2°  Finnev    v,    "Warren    Ins.    Co.    1  ^  Finney    v.     Fairliaven    Ins.     Co. 

Met.    (42  "Mass.)    16,   35    Am.    Rep.  5  Met.   (46  Mass.)   1!)2,  38  Am.  Dec. 

343;  Dumas  y.  Jones,  4  Mass.  647;  3i)7. 

Pearson  v.  Lord,  6  Mass.  81.  '  Rlanchard   y.   Waite,  38  Me.   51^ 

^  Kniirht    V.    Eureka    IMarine    Ins.  48  Am.  Dee.  474. 
Co.   26   Ohio   St.   664,  20   Am.   Rep. 
778. 
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the  interests  of  all  the  owners.  It  did  not  appear  that  the  other 
part  owners  had  authorized  such  insurance,  either  originally  or  by 
ratification,  and  neither  was  there  any  evidence  of  their  disaffirm- 
ance of  the  broker's  acts.  It  was  decided  that  the  insurance  covered 
only  the  interest  of  the  part  owner  directing  the  insurance,  and 
not  the  interests  of  the  others.^  If  one  part  owner  insures  for  the 
others,  a  ratification  of  his  act  is  shown  by  the  others  signing  a 
note  for  the  premium  and  commencing  an  action  for  the  loss.^  In 
an  English  case  the  part  owners  and  managing  owners  directed 
insurance;  the  broker  who  executed  the  order  sued  the  other  part 
owners  for  the  premium,  and  it  was  held,  in  the  absence  of  proof 
of  distinct  authority  by  the  part  owners  sued  to  effect  the  insurance, 
that  they  were  not  liable,  although  it  was  claimed  that  they  had 
received  the  benefit  of  the  insurance,  and  that  the  managing  owners 
could  not  authorize  insurance  for  other  part  owners.^"  If  a  part 
owner,  without  authority,  insures  in  his  own  name  the  whole 
interest,  and  recovers  only  for  his  separate  interest,  the  other  part 
owners  have  no  claim  against  him  for  any  portion  of  the  money 
received  for  the  loss." 

§  616.  Authority  of  joint  owner.^^ — j^-^j^t  owners  have  not  the 
authority  of  partners,  and  where  the  ownership  is  that  of  vessels, 
they  are  not  partners  in  matters  concerning  their  management." 
And  it  is  held  in  New  York  ^^  that  ship  owners  are  tenants  in  com- 
mon of  the  vessel,  and  not  joint  tenants  or  partners.  So  one  of 
two  joint  shippers  has  no  authority  as  such  to  insure  for  both,i=* 
although  they  may  form  a  special  partnership.^^  And  it  is  held 
that  part  owners  by  employment  of  a  ship  become  partners  m 
respect  of  the  adventure.^"^    But  if  the  entire  direction  and  manage- 

8  Foster  v.  United  States  Ins.  Co.  Missouri.— Ward  v.  Bodeman,  1 
11  Pick.   (28  Mass.)  85.  Mo.  App.  272. 

^Blanehard  v.  Waite,  28  Me.   51,       England.— Green  v.  Bnggs,  6  Hare, 

48  Am.  Dee.  474.  395  ,^      n     .    .   t  i         pi 

10  Bell  V.  Humphries,  2  Stark.  385,  ^*  Nieoll  v.  Munford,  4  Johns.  Cb. 
per  Lord  Ellenborough.  (N.  Y.)    522.     Case  rev'd  20  Johns. 

11  Garrel  v.  Hanna,  5  Har.  &  J.  611  o  v,  o  p  •  ^xt 
(Md  )  41''                                                        15  Lawrence  v.  Sebor,  2  Caines  (JN. 

See  §  f)44  herein     '  Y.)  203.     See  Foster  v.  United  States 

12  See  '§§  912,  944  herein.  Ins.  Co.  11  Pick.  (28  Mass.)  85,  and 

13  Adams  V.  Carroll,  85  Pa.  209.         section  last  preceding. 

See  also  the  following  cases :  ^^  Hardy  v.  Sproule    29  Me    2o8 ; 

Kentucky.— Vatier^on  v.  Chalmers,  Munford  v.  Nicoll,  20  Johns.  (N    Y.) 

7  B    Mon     (Ky  )   595  611;  Holdemess  v.  Shackels,  8  Barn. 

Mame.— Knowlton  v.  Reed,  38  Me.  &  C.  612,  618,  24  Eng.  Rul.  Cas.  216; 

246.  Hinton  v.  Law,  10  Mo.  701. 

Massachusetts.— French    v.    Price,        i^  Bovil  v.  Hammond,  6  Barn.  &  C. 

24  Pick.   (41  Mass.)  13,  18.  149. 
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ment  of  the  ve.<:?el,  or  of  the  cargo  or  joint  adventure,  devolves 
by  consent  upon  one  of  the  parties  so  justly  interastcd,  it  would 
seem  that  he  has  the  right  to  effect  insurance  for  all,  for  it  is  held 
that  such  parties  have  all  the  rights  of  general  partners. ^^  The 
interest  of  other  joint  owners  is  not  covered  by  a  policy  in  the 
name  of  one  joint  owner,  ''as  property  may  appear,"  without  the 
clause  stating  that  the  insurance  is  for  the  benefit  of  all  concerned." 
"Where  one  of  two  persons  who  owned  goods  jointly  sought  to 
effect  an  insurance  thereon,  and  the  insurance  agent  informed  the 
owner  that  to  insure  the  interest  of  both  there  was  no  necessity 
for  placing  both  names  in  the  policy,  and  the  policy  was  issued 
in  the  name  of  one,  it  was  held  that  upon  a  total  loss  the  whole 
interest  might  be  recovered  by  the  party  to  whom  the  policy  had 
been  issued.'^" 

§  617.  Authority  of  tenant  in  common.^ — One  tenant  in  common 
of  a  vessel  cannot,  without  authority,  procure  insurance  on  prop- 
erty on  board  for  his  cotenants.^  He  can  insure  onlv  for  his 
individual  share,  or  for  the  benefit  of  those  by  whose  order  or 
direction  it  is  effected.^ 

§  618.  Authority  of  ship's  husband. — The  ship's  husband  cannot 
borrow  money,  give  a  lien  on  the  freight,  make  insurance,  or  buy 
a  cargo,  without  special  authority ;  *  nor  has  he  any  authority  to 
insure  either  the  whole  or  any  part  of  the  vessel  without  the  express 
direction  of  the  owner  thereof,  or  a  general  direction  from  all,^ 
and  if  he  does  insure,  no  recovery  can  be  had  for  advances  in 
effecting  the  contract,  unless  it  be  proven  that  the  several  owners 
authorized  his  acts.^  In  an  English  case  a  ship's  husband  was 
appointed  to  that  office  by  a  deed  executed  by  all  the  joint  owners, 
empowering  him  to  do  acts  as  such  husband  in  the  customary 
manner.  He  effected  insurance  on  the  ship  and  brought  an  action 
against  a  part  owner  for  the  premium.  It  was  held  that  the  hus- 
band's authority  to  insure  for  any  part  owner  must  arise  from  a 

18  See  Cumpston  v.  McNair,  1  Holmes  v.  United  Ins.  Co.  2  Johns. 
Wend.  (N.  Y.)  457,  per  the  Court.  Cas.  (N.  Y.)  320. 

19  Peoria  Ins.  Co.  v.  Hall,  12  Mir^h.  «  The  Ole  Olson,  20  Fed.  384. 
202.     See   Graves  v.   Boston  IMarine  ^  Finnev    v.    Warren    Ins.    Co.    1 
Ins.  Co.  2  Cranch    (6  U.  S.)   419,  2  Met.  (42  Mass.)  16,  35  Am.  Dec.  343. 
L.  ed.  324.  Turner  v.  Burrows,  8  Wend.  (N.  Y.) 

20  Manhattan  Ins.  Co.  v.  Wehster,  144,  aff'g  5  Wend.  (N.  Y.)  541;  Mc- 
59  Pa.  St.  227,  98  Am.  Dec.  322.  Creadv  v.   Woodhull.   34   Barh.    (N. 

iSee  §   968  herein.  Y.)  80;  Bell  v.  Humphries,  2  Stark. 

2  Foster  v.  United  States  Ins.  Co.  34rv,   French  v.   Backhouse,  5   Burr. 

11  Pick.   (28  Mass.)   86.  2727. 

'  French    v.    Backhouse,    5    Burr.  ^  :NrcCready  v.  Woodhull,  34  Barb. 

2727;  Roberts  v.  Ogilby,  9  Price.  269;  (X.  Y.)  80. 
Bell    V.    Humphries,    2    Stark.    345: 
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particular  direction ;  or,  if  an  authority  to  insure  for  all  the  owners 
was  claimed,  then  a  general  direction  to  insure,  or  something 
equivalent  thereto,  must  be  given,  and  that  a  direction  by  a  part 
owner  to  insure  did  not  bind  the  rest;  but  information  given, 
of  the  insurance  being  effected,  to  all  the  owners,  and  their  failure 
to  object,  was  decided  to  have  bound  them.' 

§  619.  Agent  effecting  insurance  "for  whom  it  may  concern." — 
An  insurer  is  entitled  to  know  whom  he  insures,  or  that  he  insures 
unknown  persons,  so .  as  to  know  what  terms  to  make ;  ^  but  the 
insurer  need  not  know  the  persons  entitled  to  claim  under  a  policy 
"for  whom  it  may  concern."  ^  A  policy  "for  whom  it  may  con- 
cern" supposes  an  agency,  and  he  for  whose  benetit  the  insurance 
is  procured  is  the  principal,  the  person  contemplated  in  the  con- 

tract.^°     A  policy  "on  account  of  "  is  equivalent  to  a 

policy  "for  whom  it  may  concern."  The  real  party  in  interest 
may  be  shown  by  proof  aliunde,  and  one  interested  has  an  action 
to  recover  his  proportion  of  a  loss  paid  to  others."  So  wdiere  the 
party  effecting  insurance  signs  himself  as  agent,  parol  evidence  is 
admissible  to  show. for  whom  the  insurance  was  really  effected. ^^ 
But  it  is  held  that  where  forwarders  of  wheat  insure  it  in  their 
own  names,  parol  evidence  is  inadmissible  to  show  that  the  insur- 
ance was  for  the  benefit  of  "whom  it  may  concern."  ^^  The  rule 
in  these  cases  is  undoubtedly  this,  that  if  a  policy  is  issued  "for 
account  of  whom  it  may  concern,"  it  is  not  only  to  be  limited  to 
those  who  have  an  insurable  interest  in  the  property,  which  may 
be  lawfully  insured,  but  must  also  be  restricted  to  the  party  or 
parties  for  whom  the  insurance  was  intended,  and  by  whom  it  was 
previously  authorized  or  subsequently  adopted,  and  not  any  and 
every  person  who  may  chance  to  have  an  interest  in  the  property. 

''French    v.    Backhouse,    5    Burr.  Europe,  with  the  possible  exception 

2727.  of  England,  the  person  named  as  the 

*  Dumas  v.  Jones,  4  Mass.  647.  assured  in  the  poUcy  may  recover  a 

^  The  Sidney,  23  Fed.  88.  loss  upon  proof  of  his  insurable  in- 

^°  Newson   v.   Douglass,   7   Har.   &  terest.     It  is  presumed  that  the  in- 

J.   (Md.)   417,  16  Am.  Dec.  317,  per  terest  proved  was  the  interest  meant 

Buchanan,   J.     "He   who    effects    in-  to  be  insured:"  2  Duer  on  Ins.   (ed. 

surance  or  causes  himself  to  be  in-  1846)  sec.  28,  pp.  42,  43. 
sured  by  name  for  the  account  of  an-        ^^  Burrows    v.    Turner,    24    Wend, 

other  is  not  bound  in  his  own  name;  (N.  Y.)  276,  35  Am.  Dec.  622. 
nevertheless  the  ordinary  practice  is        ^^  Davis  v.  Boardman,  12  Mass.  80 ; 

opposed  to  this,  and  we  know  that  in  Hibbert  v.  Martin,  1  Camp.  538.  ^ee 

commerce  custom  is  easily  victorious  Lawrence  v.  Sebbr,  2  Caines  (N.  Y.) 

over    legal    theory:"    Emerigon    on  203;   Stephenson  v.  Piscataqua  Fire 

Ins.  (Meredith's  ed.)  1850,  c.  v.,  sec.  &  Marine  Ins.  Co.  54  Me.  55, 
3,    p.    110.     "In    everv    country    in       "  q.^^  Sidney,  23  Fed.  88. 
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This  rule,  has,  however,  been  qualified  in  some  decisions.^*  Re- 
ferring to  the  point  as  concerning  may  claim  under  this  clause,  it  is 
said:  ''They  must  be  persons  who  at  some  time  or  other  during 
the  risk  have  an  insurable  interest  in  the  property,  the  original 
parties  and  their  assignees.  Beyond  this  it  must  be  shown  that 
the  person  giving  the  order  to  effect  the  insurance  either  intended 
it  for  their  benefit,  or  at  all  events  did  not  intend  it  exclusively  for 
the  benefit  of  others  having  a  conflicting  or  inconsistent  interest, 
but  that  it  was  meant  to  apply  generally,  so  as  to  cover  the  interest 
of  those  who  should  ultimately  appear  concerned;  if  this  be  shown, 
a  subsequent  adoption  of  the  policy  by  the  parties  so  intended  to 
be  insured,  or  so  appearing  ultimately  to  be  concerned  in  interest 
will  be  held  equivalent  to  a  previous  order,  and  entitle  them,  under 
the  words  of  the  general  clause,  to  avail  themselves  of  the  benefit 
of  the  insurance.  The  intention  at  the  time  of  the  party  who  directs 
the  insurance  to  be  effected  is  the  great  point  to  be  ascertained  in 
determining  whose  interests  the  policy  can  be  applied  to  protect. 
.  .  .  Where  the  intention  of  the  party  directing  the  insurance  is 
to  embrace  the  interests  of  any  person  whatever  who  may  ultimately 
ap])ear  to  be  concerned,  there  can  be  no  doubt  that  any  person 
coming  within  that  category  who  subsequently  chooses  to  adopt 
the  policy  may  obtain  the  benefit  of  it.  .  .  .  The  true  rule, 
then,  would  appear  to  be,  that  any  party  to  whom  an  interest  in 
the  property  insured  'doth,  may,  or  shall  appertain'  at  any  time 

"  See  Frierson  v.  Brenham,  5  La.  clause    used    in    the    United    States, 

Ann.  542,  52  Am.  Dec.  603;  Irving  "himself  or  uhom  it   may  concern," 

V.  Richardson,  2  Barn.  &  Adol.  193;  is   equivalent   to   the  English   clause, 

Forgay  v.  Atlantic  Mutual  Ins.   Co.  "as  well  in  his  own  name  as  in  the 

2  Rob.'  (N.  Y.)  79;  Baudrey  v.  Union  name  and  names  of  all  persons  what- 

Ins.  Co.  2  "Wash.    (C.  C.)   391.  Fed.  soever  to  whom  the  same  may  in  any 

Cas.  No.  1112;  Newson  v.  Douglass,  way  appertain:"   (clause  under  ma- 

7   Har.   &   J.    (Md.)    417;   Routh   v.  rine  ins.  act   1906    [6   Edw.   VII.   c. 

Thompson,   11    East,  428;    13    East,  41]    Sched.   I.:   Butterworth's   Twen- 

274;  Lawrence  V.  Sebor,  2  Caines  (N.  tieth  Cent.  Stat.  [1900-1909]  p.  424; 

Y.)  203;  Grant  V.Hill,  4  Taunt.  380;  15  _Chitty's    Stat.    England     [19a2- 

Duncan  v.  China  Mutual  Ins.  Co.  41  190/]   p.  906.  reads:    "As  well  in 

N.  Y.  St.  Rep.  368,  129  N.  Y.  237,  own  name  as  for  and  in  the  name  and 

29  N.  E.  76;  Buck  v.  Chesapeake  Ins.  names  of  all  and  every  other  person 

Co.  1  Pet.   (26  U.  S.)   151.  7  L.  ed.  to  whom  the  same  doth,  may.  or  shall 

90;     Lawrence     v.     Van     Home,     1  appertain   in    part   or   in    all"'  ).        1 

Caines  (N.  Y.)  276;  The  Sidney,  23  Phillips  on  Ins.    (3d  ed.)    212,   sec. 

Fed.  88;  Alliance  Marine  Ins.  Co.  v.  382;   2  Duer  on  Ins.    (ed.   184.1)    p. 

State  Ins.  Co.  8  La.  1,  28  Am.  Dec.  29,  sec.  21.    But  see  Henshaw  v.  Mu- 

117;   Ilancox  v.  Fishing  Ins.   Co.   3  tual   Safety  Ins.   Co.  2   Blatchf.    (C. 

Sum.    (C.    C.)    142.    Fed.    Cas.    No.  C.)   99,  Fed.  Cas.  No.  6387.     E.ram- 

6013;    Lee   v.   Massachusetts    Fire   &  ine  Mosser  v.  Donaldson   (Pa.  1S87) 

Marine  Ins.  Co.  6  Mass.  208;  Bell  v.  7   Sadler.  277,  10  Atl.  766;  §§  901, 

Jansen,    1    Maule    &     S.    202.     The  903  herein. 
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during  the  pendency  of  the  risk,  may  under  the  general  words,  by 
subsequent  adoption,  take  advantage  of  the  policy  to  protect  such 
interest,  unless  it  appears  from  extrinsic  evidence  that  the  person 
directing  the  policy  to  be  etfected  intended  at  the  time  so  to  confine 
the  insurance  as  not  to  embrace  such  interest."  ^^  So  again,  Mr. 
Arnould  says:  ''As  no  act  of  one  man  can  be  ratified  by  another 
unless  that  other  is  cognizant  of  what  has  previousl}^  been  done, 
so  the  party  for  whom  the  insurance  is  intended  to  be  made  cannot 
by  any  after  authority  to  insure  be  considered  to  adopt  the  previous 
insurance,  unless  at  the  time  of  giving  such  authority  he  knew 
as  a  fact  that  the  prior  insurance  had  been  made.  This,  indeed,  is 
so  plain  on  principle  that  it  requires  no  authority  to  enforce  it."  ^® 
Mr.  PhilHps  says :  ''A  policy  made  in  the  name  of  a  particular  per- 
son 'for  whom  it  may  concern,'  or  with  any  other  equivalent  clause, 
will  be  applied  to  the  interest  of  the  party  or  parties,  and  only  the 
party  or  parties  for  whom  it  is  intended  bj^^  the  person  who  effects 
it,  if  such  party  has  authorized  its  being  made  beforehand  or  sub- 
sequently adopts  it."  ^"^  Mr.  Duer  says:  ''The  terms  used,  however 
broad  and  comprehensive,  must  also  be  restricted  to  those  for  whom 
the  insurance  was  in  fact  intended,  and  by  whom  it  was  previously 
directed  or  authorized,  or  subsequently  in  due  season  adopted.  All 
other  parties,  though  they  may  equally  fall  within  the  description 
in  the  policy,  are  not  parties,  but  strangers  to  the  contract."  ^*  If 
the  words  "from  whom  it  may  concern"  are  not  used,  but  words 
of  similar  import,  it  is  held  that  none  but  the  persons  named  can 
claim  the  indemnity, •^^  and  where  such  a  policy  is  effected  without 
any  warranty  or  representation  of  national  character,  it  will  cover 
the  interest  of  any  person,  whether  an  American  or  foreigner,  who 
has  authorized  the  insurance,^"  and  parol  evidence  is  admissible  to 
show  the  parties  intended  under  such  clause.-^  And  such  a  policy, 
where  there  is  no  Avarranty  of  neutrality,  includes  the  property 
of  belligerents,  as  well  as  that  of  Americans,^  So  where  an  agent 
describes  himself  in  the  policy  as  the  agent  of  a  particular  person, 
the  principal  so  named  is  protected.^    And  where  the  policy  is  "for 

^5  Arnould   on   Mai'ine  Ins.    (jVIac-  2°  Seamans    v.    Lorino:,    1    Mason, 

laohlan's  ed.)  1887,  110-12;  Id.   (9th  127,  Fed.  Cas.  No.  12583. 

ed.  Hart  &  Simey)  sec.  170,  p.  231.  ^  Bell   v.   Western   Fire  &   Marine 

"1  Arnould  on  Marine  Ins.   (Per-  Ins.   Co.  5  Rob.    (La.)    423,  442,  39 

kins'  ed.  1850)    169,   *168.  Am.  Dee.  542. 

"1  Phillips  on  Ins.   (3d  ed.)   213  2  Hodfrson    v.    Marine    Ins.    Co.    5 

et  seq.  sees.  38.3-85.  Cranch  (9  U.  S.)  100,  3  L.  ed.  48. 

^^  2  Duer  on  Marine  Ins.  (ed.  1845)  ^  Russell  v.  New  England   Marine 

p.  30  et  seq.  sec.  22  et  seq.     See  also  Ins.  Co.  4  Mass.  82.     See  Holmes  v. 

2  May  on  Ins.  (3d  ed.)  sec.  452e.  United  States  Ins.  Co.  2  Johns.  Cas. 

19  Xewson   V.   Douglass,   7   Har.  &  (N.  Y.)    329.     See  Dumas  v.  Jones, 

J.   (Md.)   417,  16  Am.  Dee.  317.  4  Mass.  647;  Newson  v.  Douglass,  7 
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account  of  whom  it  may  concern,"  payal^le  to  A  or  order,  an  action 
may  be  brought  by  A  in  his  own  name  for  the  benefit  of  other 
owners,*  and  the  whole  amount  being  collected,  he  holds  as  trustee 
for  the  others,  so  far  as  their  interests  are  concerned.*  And  gen- 
erally, where  an  agent  or  broker  insures  in  his  own  name  on 
account  of  a  third  person  named  in  the  policy,  or  if  the  assured  be 
descril^ed  by  general  words  therein,  suit  may  be  brought,  either 
in  the  jirincipal's  name  or  that  of  the  agent  or  broker  effecting  the 
policy.^  And  in  such  case  action  may  be  maintained  by  the  real 
owners  of  the  property,  although  the  by-laws  of  the  company  pro- 
vide that  none  but  members  of  the  company  shall  be  insured  there- 
in,''' for  not  only  the  interest  of  the  person  named  is  covered,  but 
also  that  of  any  other  person  contemplated  who  has  an  interest, 
and  who  has  authorized  the  insurance:  *  and  there  is  notice  to  the 
insurers  where  a  policy  is  effected  in  the  name  of  one  ''for  whom 
it  may  concern"  that  other  interests  were  intended  to  be  covered.^ 
An  agent  insuring  for  the  principal  and  suing  in  his  own  name 
may  recover  to  the  extent  of  his  interest  where  the  principal  has 
not  ratified  the  contract. ^°  Where  a  policy  against  fire  insured  two 
individuals  by  name,  and  the  words  "or  whom  it  may  concern" 
were  added,  and  a  clause  was  inserted  that  the  loss,  if  any  occurred, 
should  be  paid  to  the  individuals  named,  it  was  held  that  an  action 
might  be  maintained  in  their  names,  and  that  they  were  entitled 
to  recover  the  whole  sum  insured,  though  it  appeared  that  they 
were  owners  of  but  one-half  of  the  building  insured,  and  that  the 
other  half  belonged  to  a  third  person  not  joined  as  plaintiff."     If 

Har.  &  J.    (Md.)   417,  16  Am.  Dec.  Ohio   St.   553:   Stetson  v.  Insurance 

317.  Co.  4  Phila.  (Pa.)  8;  Provinciat  Ins. 

*  Walsh  V.  Washington  Marine  Ins.  Co.   v.    Ledue,   L.   R.   6   P.   C.   224; 

Co.  3  Rob.   (N.  Y.)   202  (under  code  Browninj?  v.   Provincial   Ins.   Co.   L. 

provision).  R.  5  P.  C.  263;  Sarj^ent  v.  Morris,  3 

5  Protection  Ins.  Co.  v.  Wilson,  8  Barn.  &  Aid.  277. 

Ohio  St.  553.  '  Somes   v.    Equitable   Safety   Ins. 

6  Davis  V.  Boardman,  12  Mass.  80.    Co.  12  Gray  (78  Mass.)  531. 

See  also    Spring  v.    South   Carolina  ^  Seamans  v.  Loring,  1  Mason   (C. 

Ins.  Co.  8  Wheat.   (21  U.  S.)  268,  5  C.)   127,  Fed.  Cas.  No.  12.583;  Law- 

L.  ed.  614;  Dugan  v.  United  States,  3  rence  v.  Sebor,  2  Caines  (N.  Y.)  203. 

Wheat  (16  U.  S.)  172,  4  L.  ed.  362;  »  Bell   v.   Western   Marine  &   Fire 

Farrow    v.    Commonwealth    Ins.    Co.  Ins.   Co.  5   Rob.    (La.)    423,  39   Am. 

18  Pick.  (35  Mass.)  53;  Copeland  v.  Dec.  542. 

Merchants'    Ins.     Co.    6    Pick.     (23  i"  Foster  v.  United  States,  11  Pick. 

Mass.)  108;  Somes  v.  Equitable  Safe-  (28  Mass.)   85. 

tv  Ins.  Co.  12  Gray  (78  Mass.)  531;  lUefterson  Ins.  Co.  v.  Cotheal,  7 

Jefferson   v.    Cotheal.   7   Wend.    (X.  ^Vend.  (N.  Y.)  72,  22  Am.  Dec.  567, 

Y.)  72,  82,  22  Am.  Dec.  56*  ;  Pacific  Snvders  v.  Farmers'  Ins.  &  Loan  Co. 

Ins.  Co.  V.  Catlelt,  4  Wend.  (N.  Y. )  13  Wend.  (X.  Y.)  92,  s.  e.  16  Wend. 

75;  Protection  Ins.  Co.  v.  Wilson,  6  (N.  Y.)  48L 
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an  agent,  acting  under  instructions,  effects  an  insurance,  the  inter- 
pretation of  the  pohcy  must  be  controlled  by  the  intention  of  the 
principal  in  every  case  where  evidence  is  admissible  concerning  the 
facts,  and  it  will  then  protect  the  interest  it  was  intended  to  em- 
brace, but  where  there  is  no  prior  authority  given  the  agent,  his 
intention  limits  the  application  of  the  general  words. ^^  Although 
no  previous  authority  be  given,  the  owners  or  parties  whose  interests 
were  intended  to  be  -covered  mav  ratifv  assured's  agent's  acts  and 
take  the  benefit  of  the  insurance ;  ^^  and  in  a  policy  obtained  "for 
whom  it  may  concern"  the  ratification  of  the  principal  may  be  pre- 
sumed, if  it  is  for  his  benefit,^^  and  the  adoption  or  ratification  of 
the  agent's  act  by  the  intended  party  may  take  place  after  loss.^^ 
But  a  previous  direction  to  insure  or  a  ratification  must  be  shown  by 
the  party  who  seeks  to  recover  as  principal.^®  And  parol  evidence 
is  admissible  to  show  the  intention.^'  But  evidence  that  insured 
generally  effected  insurance  for  the  benefit  of  all  their  customers 
does  not  sufficiently  prove  an  interest.^^ 

§  620.  Right  of  agent  to  insure  in  case  of  emergency. — An  im- 
plied agency  may  arise  from  necessity,  by  virture  of  which  the 
agent  may  insure  for  his  principal,  as  in  case  where  goods  ordered 
from  a  foreign  correspondent,  and  being  in  excess  of  the  order, 
are  refused  to  be  received ;  in  such  case  the  merchant  ordering  the 
goods  may  reship  the  same,  and  insure  them  on  account  of  the 
correspondent  and  also  for  his  own  security. ^^     So  an  agent  or 

12  2  Duer  on  Ins.  (ed.  1846)  p.  38,  535,  540;  Sanders  v.  Hillsborough 
sec.  25.  Ins.  Co.  44  N.  H.  238. 

13  Waring  v.  Indemnity  Ins.  Co.  45  ^^  Steele  v.  Franklin  Fire  Ins.  Co. 
N.  Y.  606,  6  Am.  Rep.  146.  17    Pa.     St.     290.     The    statute    25 

1*  Fleming  v.  Marine  Ins.  Co.  4  George  III.  chapter  44,  provided  that 
Whart.  (Pa.)  59,  33  Am.  Dee.  33;  the  name  of  the  party  interested  or 
De  Bolle  v.  Pennsylvania  Ins.  Co.  4  that  of  his  agent  should  appear  in 
Whart.   (Pa.)   68,  33  Am.  Dee.  38.        the    policy:     See    Pray    v.    Edie,    1 

15  Hooper  v.  Robinson,  98  U.  S.  Term  Rep.  313.  This  statute  was 
528,  25  L.  ed.  219 ;  Herkimer  v.  Rice,  repealed  by  28  George  III.,  chapter 
27  N.  Y.  163.  56,    under    which    only    the    party's 

16  Alliance  Marine  Assur.  Co.  v.  name  who  effected  the  policy  need  ap- 
Louisiana  State  Ins.  Co.  8  La.  1,  28  pear:  See  Hibbert  v.  Martin,  1  Bos. 
Am.  Dec.  117;  Foster  v.  United  &  P.  346n.  As  to  the  effect  of  the 
States  Ins.  Co.  11  Pick.  (28  Mass.)  law  of  1785  in  England,  25  George 
85;  Sleeper  v.  Union  Ins.  Co.  61  Me.  TIL,  chapter  44;  and  the  causes 
267;  Frierson  v.  Brenham,  5  La.  which  led  to  its  repeal  by  the  stat- 
Ann.  540,  52  Am.  Dec.  603.  ute,  28  George  III.,  chapter  56;  and 

1'^  Foster  v.  United  States  Ins.  Co.   the  construction  of  the  latter  act,  see 
11  Pick.   (28  Mass.)  85;  Paradise  v.    2  Duer  on  Insurance   (ed.   1846)    p. 
,  Sun  Mutual  Ins.  Co.  6  La.  Ann.  596;    10  et  seq. 

\  Shawmut    Sugar    Co.    v.    Hampden        i^  Cornwall  v.  Wilson,  1  Ves.   Sr. 
Mutual  Ins.  Co.  12  Gray  (78  Mass.)    511,  per  Lord  Hardwieke. 
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trustee  in  possession  of  property,  expressly  vested  with  discretion 
as  to  its  management  and  disposal,  and  authorized  to  act  in  relation 
thereto  as  his  best  jud,ament  may  deem  to  Ije  for  the  best  interests 
of  his  principal,  has  the  power  to  effect  insurance  thereon  where  he 
ha.s  no  opportunity  to  receive  his  principal's  instructions,  and  the 
same  is  true  where  there  exists  a  reasonable  inference  that  the 
matter  was  left  to  his  discretion,  or  where,  by  reason  of  pursuino 
a  particular  course,  the  property  is  exposed  to  perils  which  could 
not  have  been  foreseen  by  the  principal,  and  is  therefore  not  em- 
braced in  any  prior  insurance. ^^  And  it  has  been  held  that  a  mere 
forwarding  agent  may,  under  certain  circumstances,  effect  an  insur- 
ance, as  where  the  agent  believes  the  property  would  be  othenvise 
unprotected.^  And  a  consignee  with  goods  on  hand  may  be  author- 
ized to  insure  by  delay  in  the  market.^  So  where  there  is  a  con- 
signee to  whom  the  general  agent  of  a  foreign  merchant  has  been 
directed  to  transmit  bills  of  lading,  that  he  might  effect  a  policy, 
and  such  consignee  refuses  to  accept  the  goods,  the  general  agent 
may  insure.^ 

§  621.  Agency  arising  from  custom  or  course  of  dealing. — A 
general  agent  or  consignee  may  be  authorized  by  the  usage  or  the 
general  custom  of  merchants,  or  by  a  course  of  business  between  the 
parties,  or  by  the  usage  of  particular  trade  to  which  his  agency 
and  the  course  of  business  relates,  to  effect  an  insurance.*  As  to  the 
duty  of  a  merchant  from  whom  goods  are  ordered  to  insure  them, 
if  the  dealings  between  the  parties  for  a  long  time  have  been  that 
the  party  ordering  the  goods  has  never  directed  them  insured,  and 
the  custom  of  the  place  where  they  are  ordered  has  never  been 
to  insure  goods  under  such  circumstances,  the  course  of  dealings 
between  the  parties  control  their  rights,  and  evidence  of  a  custom 
to  insure  at  other  places  is  inadmissible  in  such  case.^  If  a  mer- 
chant is  accustomed  to  effect  insurances  for  his  correspondent,  and 
neglects  to  effect  an  order  to  insure,  he  makes  himself  the  insurer, 
and  may  recover  the  premium.^    And  in  general,  an  authority  to 

20  De  Forest  v.  Fulton  Ins.  Co.  1  » Wolfif   v.    Horncastle,    1   Bos.    & 

Hall    (N.  Y.)    84,  94,  per  Jones,  C.  P.  316,  13  Emx.  Rul.  Cas.  265. 

J.;   Cornwall  v.  Wilson,  1  Ves.   Sr.  ^2  Duer  on  Ins.    (ed.   1S45)    127; 

511;  2  Duer  on  Insurance  (ed.  1846)  De  Forest  v.  Fulton  Ins.  Co.  1  Hall 

pp.  114,  115,  sec.  11.  (X.  Y.)  84,  94.     See  eriticism  of  this 

^  Robertson  v.  Hamilton,  14  East,  case  in  2  Duer  on  Ins.    (ed.   1845) 

522,  per  Lord  Ellenboroucfh.    But  see  160,  note  2;  French  v.  Reed.  6  Binn. 

2  Duer  on  Ins.   (ed.  1846)   p.  102  et  (Pa.)     308;     Brisbain    v.     Boyd,    4 

scq.  Paip:e  Ch.  (N.  Y.)  17,  per  Walworth, 

2  De  Forest  v.  Fulton   Ins.   Co.   1  C. ;  Storv  on  Apencv,  sec.  190. 

Hall  (N.  Y.)  84,  94.    See  criticism  of  *  Walsh  v.  Frank,"  19  Ark.  270. 

this  case  in  2  Duer  on  Ins.  (ed.  1845)  ^  IMorris  v.  Cumnierl,  2  Wash.  (U. 

160,  note  2.  S.  C.  C.)  203,  Fed.  Cas.  No.  9837. 
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act  for  another  in  a  foreign  country  implies  the  power  to  transact 
the  business  in  accordance  with  the  general  customs  and  laws  of 
such  placed 

§  622.  Del  credere  agents. — An  agent  is  not  bound  for  the  sol- 
vency of  the  insurers  unless  there  is  an  agreement  therefor,  or 
unless  he  has  been  guilty  of  fraud  or  special  negligence.  But  if 
an  agent  guarantees  the  solvency  of  the  underwriters,  he  may  be- 
come liable  for  the  loss.^  This  last  a  del  credere  agent  does.  His 
relation,  generally,  to  his  principal  is  that  of  debtor  or  creditor,  and 
he  must  see  that  the  latter  is  paid.^  He  receives  higher  commissions 
as  an  additional  consideration  for  the  extra  risk  incurred,  and  is 
liable  in  case  of  the  underwriter's  insolvency  after  demand  made 
upon  the  latter  and  nonpayment,  for  he  guarantees  the  payment  of 
every  sum  due  under  the  policy.^"  It  was  held  at  one  time,  however, 
that  such  agent  was  responsible  to  his  principal  in  the  first  in-' 
stance."  Such  agreements  are  not  within  the  statute  of  frauds; 
they  are  an  original  undertaking,  and  may  be  assumed  by  parol. ^^ 
Such  agent  may  recover  the  commissions  del  credere  as  soon  as 
the  guaranty  is  made,  and  is  not  compelled  to  await  the  result 
thereof. ^^  In  case  the  loss  be  paid  by  him  to  the  principal,  he  may 
bring  an  action  in  the  name  of  the  assured  against  the  under- 
writer, or,  if  the  policy  be  effected  in  his  own  name,  then  he  may 
sue  in  his  own  name.^* 

■'Owings  V.   Hull,  9   Pet.    (34  U.  112;  Bize  v.  Dickason,  1  Term  Rep. 

S.)  607,  627,  9  L.  ed.  246.  285.     See  Emerigon  on   Ins.    (Mere- 

8  Emerigon  on  Ins.  (Meredith's  ed.  ditlrs  ed.  1845)  e.  viii.;  Sherwood  v. 
1856)  c.  v.,  sec.  7,  p.  118;  Id.  e.  viii.,  Stone,  14  N.  Y.  267;  Couturier  v. 
see.  15,  pp.  205,  206.  Hastie,    8    Ex.    40 ;     Cartwright    v. 

9  Lewis  V.  Brehme,  33  Md.  412,  3  Greene,  47  Barb.  (N.  Y.)' 9;  Wolff 
Am.  Rep.  190.  There  is  no  privity  &  Henricks  v.  Koppell,  5  Hill  (N. 
between  such  agent  of  the  assured  Y.)  458,  aff'g  2  Denio  (N.  Y.)  368, 
and     the     underwriter.     He     differs  43  Am.  Dec.  751. 

from  an  ordinary  surety:  1  Duer  on        ^^  ^y^i^  &  Henricks  v.  Koppell,  5 

Ins.   (ed.  1846)   336,  sec.  42;  Emeri-  Hill,  458,  aff'g  2  Denio  (N.  Y.)  368, 

gon  on  Ins.   (Meredith's  ed.  1850)  c.  43  Am.  Dec.  751;  Wickham  v.  Wick- 

viii.,  see.  15,  p.  205.  ham,  2  Kay  &  J.  478;  Swan  v.  Nes- 

"  Baker    v.    Langhom,    6    Taunt,  muth,  7  Pick.  (24  Mass.)  220;  Sher- 

519;  Leverick  v.  Meigs,  1  Cow.   (N.  wood  v.   Stone,  14  N.  Y.  267;   Cou- 

Y.)   645;  Morris  v.  Cleasby,  4  Maule  turier   v.    Hastie,    8    Ex.    40;    Cart- 

&  S.  566;  Colton  v.  Dunham,  2  Paige  wright  v.  Greene,  47  Barb.    (N.  Y.) 

Ch.   (N.  Y.)   267;  Thompson  v.  Per-  9;    Bradley    v.    Richardson,    23    Vt. 

kins,  3  Mass.  232;  Bradley  V.Richard-  720;   Lewis  v.  Brehme,  33  Md.  412, 

son,  23  Vt.  720;  Ex  parte  White,  L.  3  Am.  Rep.  190. 
R.  6  Ch.  App.  .397,  403.     See  2  Duer        "  Carruthers  v.  Graham,  14  East, 

on  Ins.   (ed.  1846)   310,  note  a,  311,  578. 

331,  et  seq.  371,  note  4;  Russell  on        i*  See  Kister  v.  Eason,  2  Maule  & 

Mercantile  Agents,  125.  S.    112,    2    Duer    on    Insurance    (ed. 

"Grove  v.   Dubois,   1   Term   Rep.  1846)    337.     ''When   he   has   paid  a 
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§§  623,  G24 


§  623.  Insurance  by  factors." — A  factor  is  an  agent  authorized 
to  sell  goods  in  his  possession.  They  may  be  consigned  or  delivered 
to  him  by  or  for  his  principal.  In  case  of  a  supercargo,  he  accom- 
panies file  cargo  on  the  voyage.  Frequently  he  is  designated  as  a 
"consignee"  or  ''commission  merchant.''  ^^  A  factor  who  has  his 
principal's  goods  in  his  possession  may  insure,  but  he  is  not  bound 
to  do  so.  There  are,  however,  exceptions  to  this  rule,  as  where  the 
custom  or  usage  between  the  principal  and  agent  implies  a  duty  of 
the  agent  to  insure.  So  the  insurer  may  promise  to  insure,  and 
thus  bind  himself  thereto,  or  may  receive  express  orders  to  insure, 
in  which  case  he  is  bound  to  execute  the  orders,  and  where  an 
obligation  rests  upon  him  to  insure,  and  he  is  liable  for  neglect 
to  do  so  the  same  as  if  he  himself  were  the  insurer,  although  in 
such  case  he  is  entitled  to  credit  for  the  premium." 

§  624.  Supercargo:  power  to  insure.^^ — iV supercargo  has,  as  such, 
no  possession  of  the  goods  or  power  over  them  during  the  continu- 
ance of  the  voyage.  This  agency  or  trust  attaches  on  the  arrival  of 
the  ship,  a"nd  is  to  sell  in  the  foreign  market.  The  goods  are  con- 
signed to  him  for  this  purpose.  He  is  a  factor,  but  has  no  authority 
or  right  to  insure  except  under  a  special  direction. ^^  It  is  held, 
however,  that  a  supercargo  may  be  authorized,  under  certain  cir- 

total  loss  to  his  principal  for  which  and  gives  him  authority  to  sell  in  his 

no  judgment  has  yet   been   obtained  own    name :  "    Barring    v.    Corrie,    2 

against   the   underwriter,   he   should.  Barn.   &   Aid.    143,   per   Abbott,    C. 

for  his  own  safety,  take  an  assign-  J.;    Perkins  v.    State,   50   Ala.    154; 

ment   of  the  policy,   or   procure   the  Graham    v.    Duckwall,    8    Bush     (d 

written  consent   of  the  assured  that  Ky.)   12. 

the  policy  shall  be  kept  alive  for  his  "  Schaeffer  v.   Kirk,  40   111.   251; 

(the  agent's)  benefit.    In  other  words,  Kingston  v.  Wilson,  4  "Wash.    (L".  S. 

he   must  be  careful   so  to  make  the  C.  C.)  310,  315,  Fed.  Cas.  No.  7823; 

payment   to   his   principal   as  not  to  ^13tna  Ins.  Co.  v.  Jackson,  l(i  B.  Moii. 

extinguish   the   contract   or  the  sub-  (Ky.)    242;   Lee  v.   Adsit,  37  N.  Y. 

sistence  of  which  his  right  to  an  in-  78;  Thorne  v.  Deas,  4  Johns.  (X.  Y.) 

demnitv  and  the  means  of  enforcing  84;  De  Tastet  v.  Counsillat,  2  Wash, 

it   solely   depend:"   2   Duer  on  Ins.  (U.  S.  C.  C.)  132,  13(),  Fed.  Cas.Xo. 


3828;  Crosbie  v.  McDounl,  13  Yes. 
148,  158;  Brisban  v.  Bovd,  4  Paige 
(N.  Y.)  17;  Schonfield  v.  Fliesher, 
73    111.    404;    Smith    v.    Lascelles,    2 

Cas. 


(ed.  1846)  337,  338. 

"  See  §  931  herein. 

^^  Ewell's   Evans   on   Agency    (ed. 
1879)    3   Story   on   Agency,   sec.   38. 

"A  factor  is  a  person  to  whom  goods    Term   Rep.    189,    13   Eng.    Kul 
are  consigned  for  sale  by  a  merchant    401. 
residing  abroad,  or  at  a  distance  from        ^^  See  §  931  herein, 
the  place  of  sale,  and  he  usually  sells        ^^  De   Forest    v.    Fulton    Fire    Ins. 
in   his  own  name   witiiout  di.sclosing    Co.  1  Hall  (N.  Y.)  84,  114.  per  Jones, 
that    of    his    principal.     The    latter,    C.  J.     But  see  discussion  as  to  power 
therefore,    with     full    knowledge    of    to  insure  in  2  Duer  on  Insurance  (ed. 
these  circumstances,  trusts   him  with    1846)  165  et  seq. 
the  actual  possession  of  the  goods, 
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cumstances,  to  insure,  as  in  case  the  goods  are  waiting  for  a 
market.^" 

§  625.  Authority  of  commission  merchants:  consignees.^ — In  the 

absence  of  usage,  no  obhgation  rests  upon  a  consignee  to  insure, 
unless  there  be  express  or  implied  orders  therefor,^  A  mere  naked 
consignee,  with  the  bare  right  to  take  possession,  cannot  insure,  so 
as  to  bind  the  principal,  without  special  instructions.  Where  he 
has  no  instructions,  and  no  interest  or  property  in  the  subject  mat- 
ter, he  becomes,  by  effecting  insurance,  a  mere  voluntary'-  agent, 
whose  contract,  to  be  valid,  must  be  ratified  or  adopted  by  the  prin- 
cipal. It  is  intimated  that  such  agent  may  insure  in  his  own  name 
if  he  states  the  interest  to  be  in  his  principal,  but  even  in  such  case 
there  must  be  a  ratification  of  the  act.  A  consignee,  unless  liable 
for  the  price  of  the  goods  upon  delivery,  may  not  insure  them  while 
in  transit.^    It  is  declared,  however,  that  such  agent  may  insure  in 


20  De  Forest  v.  Fulton  Ins.  Co.  1 
Hall  (N.  Y.)  84,  per  Jones,  J. 

1  See  §§  927,  931  herein. 

As  to  consignor,  consignee  or  com- 
mission merchant,  see  17  Earl  of 
Halsburj^'s  Laws  of  England,  p.  355. 

2  Brisban  v.  Boyd,  4  Paige  (N.  Y.) 
17;   Shaw  v.  .^tna  Ins.  Co.  49  Mo. 


sold  by  him  merely  as  factor  of  the 
consignor  or  other  party,  though  he 
has  himself  an  insural)le  interest  of 
his  own  to  the  amount  of  his  commis- 
sions and  of  his  advances,  for  which 
he  has  a  lien  on  the  consigned  sub- 
ject, is  not  merely  in  his  character  as 
such  consignee  vested  with  authority 
to  effect  insurance  on  the  subject  for 


578,  8  Am.  Rep.  150;  Randolph  v.  his' principal  while  it' is  Yn  Transit. 
Ware,  3  Cranch  (7  U.  S.)  503,  2  L.  ^j^y  insurance  so  made  bv  him  with- 
ed  512  See ^2  Duer  on  Insurance,  ^^^  instructions  will  therefore  be  a 
(eo.  1840)  10/.  voluntary  insurance,  and  its  validity 
^  See  Lucena  v.  Crawford,  2  Bos.  will  depend  upon  its  being  ratified 
&  P.  (N.  R.)  307,  per  Lawrence,  J.:  bv  the  partv  for  whose  benefit  it  is 
The  Josephine,  4  Rob.  21;  Wolff  v.  made:"  2  Phillips  on  Ins.  (3d  ed.) 
Horncastle,  1  Bos.  &  P.  316,  13  Eng.  sec.  1858.  "With  regard  to  con- 
Rul.  Cas.  265;  Warder  v.  Horton,  4  signees,  who  have  a  mere  naked  right 
Binn.  529;  The  Atlas,  3  C.  Rob.  to  take  possession  withoiit  being 
(Admr.)  299.  "On  the  grounds,  either  intrusted  to  sell  it  on  eommis- 
therefore,  of  usage  and  reason,  and  sion  or  having  a  lien  upon  it  for  ad- 
the  consent  of  foreign  jurists,  I  state,  vances.  Lord  Eldon  says:  'I  will  not 
with  little  hesitation,  that  a  mere  say  they  may  not  insure  if  they  state 
naked  consignee  not  specially  instruc-  their  interest  to  be  in  their  principal.' 
ted  cannot  bind  his  principal  by  an  .  .  .  But  such  mere  naked  con- 
insurance,  nor  is  the  contract,  unless  signees  have  no  insurable  interest  so 
ratified,  valid  against  the  insurers,  as  to  enable  them  to  effect  the  policy 
Where  the  consignee  has  no  interest  in  their  own  names  and  on  their  own 
and  no  instructions,  he  acts  at  his  account,  and  to  recover  upon  it  aver- 
own  peril.  He  is  a  mere  voluntary  ring  the  interest  to  be  in  themselves, 
agent,  whose   contract  is   only  valid  Tlicv  have  no  legal  property  in  the 


when  adopted  by  the  principal :  "  2 
Duer  on  Ins.    (ed.  1846)    108.     And 


subject  matter  of  the  insurance.  They 
are  not   beneficially  interested   in   it, 


see  Id.  160  et  seq.     "A  consignee  to  and  they   can,  therefore,  only  effect 
whom    property    is   consigned    to    be  ihe  insurance  on  account  of  those  who 
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his  own  name  if  he  states  tlie  interest  to  he  in  his  principal,  and 
that  the  principal  may  thereafter  adopt  such  act.*  It  has  also  been 
decided  that  a  consignee,  with  general  powers  to  manage  and  sell 
the  property,  has  an  insurable  interest  in  the  goods  in  his  posses- 
sion as  consignee,  and  may  insure  them  in  his  own  name,  and  aver 
the  interest  in  himself.*  So  an  agent  or  consignee  having  the 
principal's  property  in  his  possession,  being  responsible  for  it  and 
having  a  special  interest  in  it  to  the  amount  of  his  commissions, 
may  insure  it  in  his  own  name,  and,  in  case  of  loss,  recover  the  full 
amount  of  the  policy,  holding  all  beyond  his  own  interest  in  trust 
for  his  princii)al.^ 

The  general  rule  may  be  stated  thus:  A  consignee  may 
insure  in  his  own  name,  and  on  his  own  account,  for  the 
whole  value,  and,  in  case  of  loss,  may  recover  the  whole  amount  pro- 
vided for  in  the  policy,  even  though  there  be  no  previous  instruc- 
tion's or  subsequent  ratification,  in  all  cases  where  he  has  the  prin- 
cipal's goods  in  his  possession,  he  being  responsible  therefor,  and 
having  a  special  interest  therein  to  the  amount  of  his  commissions ; 
where  he  is  an  indorsee  of  a  bill  of  lading,  with  a  general  balance 
due;  where  he  has  power  to  sell,  and  has  a  lien  or  claim  on  the 
goods  for  advances;  where  he  is  a  commission  agent  with  possession 
for  the  purpose  of  sale.  So  the  right  to  insure  for  the  consignor 
or  owner  may  arise  by  implication  from  the  fact  that  he  has  also 
an  insurable  interest^    Again,  although  a  person  has  no  pecuniary 

are  so  interested  and  so  entitled ;  and  his  advances  constituting  a  lien  on  the 
must  aver  the  interest  to  be  in  those  property,"  citing  Cairuthers  v.  Shed- 
on  whose  account  the  insurance  was  den,  6  Taunt.  80;  Gordon  v.  London 
made:"  1  Arnould  on  Marine  Ins.  Assur.  Co.  1  Burr.  489;  1  W.  Black. 
(Perkins'  ed.)  252,  side  p.  246.  "It  103;  Russell  v.  Union  Ins.  Co.  4  Ball, 
is  not  to  be  inferred  .  .  .  that  (4  U.  S.)  421,  1  L.  ed.  892;  Seamans 
oases  do  not  occur  in  which  a  con-  v.  Loring,  1  IMason  (U.  S.  C.  C.)  128, 
signee  may  rightfully  insure  in  his  Fed.  Cas.  No.  12,583.  And  Phil- 
own  name,  even  before  the  arrival  of  lips  (2  Phillips  on  Insurance  [3d 
the  goods  consigned  to  him.  His  ed.]  sec.  1859,  p.  536),  referring  to 
rigiit  to  do  so  seems  unquestionable  the  Be  Forest  decision,  says:  ''This 
when  he  is  in  the  actual  possession  as  position  is  not  sustained  by  the  jur- 
a  trustee,  and  the  nature  or  terms  of  isi>rudence  on  the  .«!ubject."  But  see 
his  trust  confer  the  authority  or  im-  Story  on  Agency,  sec.  llln,  4. 
pose  the  duty  to  insure :  "  2  Duer  on  ^  Roberts  v.  Firemen's  Ins.  Co.  165 
Ins.  (ed.  1846)  173.  Pa.  St.  55,  44  Am.  St.  Rep.  642,  30 

*  Wolff  v.  Horncastle,  1  Bos.  &  P.  Atl.  450. 
316,  13  Eng.  Rul.  Cas.  265.  '  Vmted  Statef^.—Rome  Ins.  Co.  v. 

5  Be  Forest  v.  Fulton  Fire  Ins.  Co.  Baltimore  Warehouse  Co.  3  Otto  (03 
1  Hall  (N.  Y.)  84,  108.  See  criti-  U.  S.)  527.  23  L.  ed.  868;  Buck  v. 
cism  of  this  ease,  in  2  Duer  on  Insur-  Chesapeake  Ins.  Co.  1  Pet.  (26  U.  S.) 
ance  (ed.  1846)  109, 160,  note  2,  where  151,  7  L.  ed.  90;  criticized  in  2  Duer 
it  is  said  that  "the  insurable  interest  on  Ins.  (ed.  1846)  173,  as  not  su]->- 
of  a  factor  or  consignee  is  limited  to   ported  by  the  authorities;  Randolph 
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interest  in  property,  but  merely  has  it  in  his  possession  or  custody, 
nevertheless  he  has  the  right  to  insure  it  in  his  own  name  for  the 
benefit  of  the  owners,  and  this  is  true  even  though  no  responsibility 
rests  upon  him  to  keep  it  safely,  and  the  owner  may  subsequently 
ratify  such  act.^  So  insurance  by  a  consignee  ''on  merchandise, 
his  own,  or  held  by  him  in  trust  or  on  commission,"  covers  the 
interest  of  the  consignee  and  consignor.^  And  wheje  consignees 
effected  insurance,  and  in  an  action  thereon  averred  an  interest 
in  the  consignor,  and  in  the  second  count,  in  themselves  for 
advances,  the  whole  value  of  the  cargo  was  recovered.^"  But  a 
consignee  to  insure  cannot  take  the  risk  himself,  and  recover  the 
premium  from  his  princi]jal." 

Where  commission  merchants  invite  consignments  of  goods, 
under  a  statement  that  they  will  be  covered  by  insurance,  such 
promise  is  carried  out  if  they  obtain  the  requisite  insurance, 
and  it  does  not  imply  that  they  personally  will  become  in- 
surers. ^^      So    an    obligation    to    insure    may    be    imposed    upon 

V.  Ware,  3  Craneh  (7  U.  S.)  503,  2  Rep.)    205;    Lagrave   v.   Union   Ins. 

L.    ed.    512;    Morris   v.    Summerl,   2  Co.  L.  R.  1  C.  P.  D.  305;  Robertson 

Wash.  C.  C.   (U.  S.)   203,  Fed.  Cas.  v.  Hamilton,  14  East,  522;  Waters  v. 

No.  9837;  Russell  v.  Union  Ins.  Co.  Monarch   Ins.   Co.   5   El.   &   B.   870; 

1  Wash.  (U.  S.  C.  C.)  409,  Fed.  Cas.  M' Andrew  v.  Bell,  1  Esp.  373. 

No.  12146 ;  Aldrick  v.  Equitable  Safe-  See  also  1  Arnould  on  Marine  Ins. 

ty  Ins.  Co.  1  Wood.  &  M.  (U.  S.  C.  (Perkins'   ed.)    252,  side  pp.  243  et 

C.)  272,  Fed.  Cas.  No.  155;  Baker  v.  seq.;  1  Wood  on  Fire  Ins.   (2d  ed.) 

Marine  Ins.  Co.  2  Mason   (U.  S.  C.  662-65.     He  may  effect  an  insurance 

C.)  369,  Fed.  Cas.  No.  992.  in  his  own  name  on  account  of  whom 

Kentucky. — ^Etna  Ins.  Co.  v.  Jack-  it  may  concern,  loss  payable  to  him, 

son,  16  B.  Mon.  (Ky.)  242.  and  in  case  of  loss  may  sue  therein: 

Louisiana. — Williams    v.    Crescent  Sturm  v.  Atlantic  Mut.  Ins.  Co.  63 

Mutual  Ins.  Co.  15  La.  Ann.  651.  N.  Y.  77.     But  see  London  &  North 

Massachusetts. — Johnson  v.  Camp-  Western  Ry.  Co.  v.  Glyn,  1  El.  &  E. 

bell,  120  Mass.  449 ;  Parks  v.  General  652. 

Interest  Ins.  Co.  5  Pick.   (22  Mass.)  ^  Herkimer  v.  Rice,  27  N.  Y.  163; 

33,   34;   Law   v.   Goddard,   12   Mass,  Waring  v.  Indemnity  Ins.  Co.  45  N. 

112.  Y.  606,  6  Am.  Rep.  146;  Durand  v. 

Missouri. — Shaw  v.  ^^tna  Ins.  Co.  Thourow,  1  Port.  (Ala.)  238;  Lee  v. 

49  Mo.  578,  8  Am.  Rep.  150.  Adsit,  37  N.  Y.  78,  86 ;  Ferguson  v. 

New  Yorfc.— Waring  v.  Indemnity  Pekin  Plow  Co.  141  Mo.  161,  42  S.  W. 

Ins.   Co.  45  N.  Y.  606,  6  Am.  Rep.  711. 

146;  De  Forest  v.  Fulton  Ins.  Co.  1  »  Johnson  v.   Campbell,  120  Mass. 

Hall  (N.  Y.)  84;  Stillwell  v.  Staples,  449;   Waring  v.  Indemnity  Ins.   Co. 

19  N.  Y.  401;  Lee  v.  Adsit,  37  N.  Y.  45  N.  Y.  606,  6  Am.  Rep.  146. 

78,  86.  ^°  Wolff  V.  Horncastle,  1  Bos.  &  P. 

Pennsylvania.— Seter  v.  Motts,  13  316,  13  Eng.  Rul.  Cas.  265. 

Pa.  St.  218.  ^^  Keane  v.  Branden,  12  La.  Ann. 

England. — Godin  v.  London  Assur.  20. 

Corp.  1  Burr.  489,  1  W.  Black.  103;  12  j^ji^nson  v.  Campbell,  120  Mass. 

Caldwell  V.  Bell,  1  Burn.  &  E.  (Term  449. 
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a  consignee  by  a  general  custom  or  as  agent,  and  his  neglect  to 
insure  will  in  such  ca^e  render  him  liable;  "  and  if  he  has  been  ac- 
customed to  insure  goods  consigned  to  him  with  orders  to  insure, 
the  owner  has  a  right  to  rely  upon  the  belief  that  such  course  of 
dealing  has  been  conijjlied  with."  When  a  consignee  accepts  a 
consignment  with  instructions  from  his  principal  to  insure  for  his 
benefit,  it  becomes  his  duty  to  insure.  If  he  neglects  to  do  so,  and 
a  loss  occurs,  he  is  hable,  and  he  may,  in  such  case,  insure  to  the 
full  value  of  the  goods  consigned.  If,  in  such  case,  the  insurance 
is  made  in  the  name  of  the  consignee,  the  polic}'  inures  to  the 
beneiit  of  the  principal,  and  tlie  consignee,  as  trustee,  may  recover 
the  insurance. ^^  In  such  case  the  consignee  need  not  insure  in  his 
name,  nor  need  he  place  the  policy  in  the  consignor's  custody.^® 
Although  usage  may  impose  upon  the  consignee  a  duty  to  insure, 
yet  if  he  notifies  the  shipper  that  he  will  not  insure  without  express 
orders,  he  is  not  bound  to  insure.^'''  for  a  general  custom  for  the  con- 
signee to  insure  is  for  his  beneiit  and  security,  and  may  be  waived 
by  him."  And  if  directions  to  insure  be  given  to  one  to  whom  it 
would  naturally  be  made  in  the  course  of  trade,  he  must  obey  the 
direction,  or  give  notice  of  his  dissent,  otherwise  he  will  be  liable 
for  his  neglect  to  insure,  since  the  owner  should  be  given  an  oppor- 
tunity to  apply  elsewhere.^^  But  if  the  insurance  directed  to  be 
effected  would  have  been  void,  the  agent  is  not  responsible  for  fail- 
ure to  comply  with  orders.^"  The  reason  that  a  correspondent  who 
receives  a  bill  of  lading  with  directions  to  insure  is  bound,  by  ac- 
cepting the  same,  to  obey  the  order  is,  that  if  he  accepts,  he  must 

^^  Kingston  v.  Wilson,  4  Wash.  (U.  plaintiffs,  they  made  the  insurance  in 

S.    C.    C. )    310,    315,    Fed.    Cas.    Xo.  their  own  names;   that  a  portion  of 

7,823;  Brisban  v.  Boyd,  4  Paige  Ch.  the  ice  was  lost  by  a  peril  provided 

(X.  Y.)    17,  per  Walworth,  J.     See  against,  and  the  consignees  assigned 

French  v.  Reed,  6  Binn.   (Pa.)    308;  the  policy  to  plaintiffs.     Defendants 

De  Forest  v.  Fulton  Ins.  Co.  1  Hall  demurred,  on  the  ground  that  the  con- 

(X.  Y.)  84.     See  criticism  on  this,  2  signees  had  no  insurable  interest   in 

Duer  on  Ins.  (ed.  184(5)   160,  note  2.  the  ice,   and  the  demurrer  was  sus- 

"  Smith  V.  Laseelles,  2  Term  Rep.  tained.     This  was  held  to  be  error. 

187,  13  Eng.  Rul.  Cas.  401.  is  Johnson  v.  Campbell,  120  Mass. 

15  Shaw  V.  .Etna  Ins.  Co.  49  Mo.  449. 

578,  8  Am.  Rep.  150,  and  note.     In  i' Randolph  v.  Ware,  3  Cranch  (7 

this  case  thare  was  an  action   on   a  U.  S.)  503,  2  L.  ed.  512. 

policy  of  insurance;  tlie  petition  al-  ^^  Kingston  v.  Wilson,  4  Wash.  (U. 

leged   that   the    plaintiffs,   being   the  S.   C.   C.)    310,   315,   Fed.    Cas.   No. 

owners    of    a    quantity    of    ice.    con-  7823. 

signed  it  to  S.  and  K.,  to  be  sold  by  ^^  Smith  v.  Laseelles,  2  Term  Rep. 

them  on  commission;   that  plaintill's  187,  13  Eng.  Rul.  Cas.  401,  per  Asb- 

ordered  the  consignees  to  have  the  ice  urst,  J. 

insured,  which  tliey  agreed  to  do,  but  ^°  Alsop  v.  Coit,  12  Mass.  40. 


instead  of  insuring  it  in  the  names  of 
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take  it  according  to  the  terms  of  the  consignment.  If  he  refuses 
to  accept,  he  should  promptly  give  notice  thereof.^  If  he  omits  to 
insure  to  the  full  value  as  instructed,  he  is  liable  ^  or  if  he  fails  to 
follow  instructions  and  no  insurance  is  effected,  he  is  liable.'  If 
a  consignee  who  receives  a  bill  of  lading  with  directions  to  insure, 
and  transfers  the  bill  and  order  to  another,  who  effects  the  insur- 
ance, and,  on  arrival  of  the  goods  received,  sells  them  and  becomes 
insolvent,  the  consignee  is  liable  for  the  value  of  the  goods,  since 
the  confidence  reposed  in  an  agent  is  personal,  and  his  authority 
cannot  be  delegated.'*  But  the  evidence  must  be  conclusive  to  war- 
rant a  recovery  against  a  consignee  for  neglect  of  his  duty  to  in- 
sure.^ After  an  abandonment,  the  consignee  of  the  goods  insured 
becomes  the  agent  of  the  insurer,  and  his  acts,  if  done  in  good  faith, 
are  at  the  risk  and  for  the  benefit  of  the  insurer.^ 

§  626.  Bailee  may  effect  insurance:  warehouseman. — ^Where  a 
warehouse  company  have  the  actual  and  physical  possession  of 
goods,  and  a  railroad  company  have  only  taken  constructive  pos- 
session of  the  property,  by  acquiring  receipts  of  the  bailee,  and  issu- 
ing bills  of  lading  therefor,  the  warehouse  company  may  effect  in- 
surance, as  bailee  or  agent,  for  the  railroad  company's  protection, 
or  may  insure  for  its  own  benefit.''^ 

§  626a.  Authority  of  bailee  or  agent  in  possession.''''* — -If  a 
bailee  or  agent  holding  property  of  another,  insures  it  against 
loss  or  damage  by  fire  for  the  protection  of  his  special  inter- 
est and  that  of  the  owner,  it  is  one  of  the  requisites  to  the 
validity  of  the  contract  that  it  appear  therefrom  that  such  owner 
was  within  the  contemplation  of  the  parties  when  it  was  made,  but 
it  is  not  essential  that  the  insurance  fasten  upon  specific  property, 
nor  need  the  owner  be  known  at  the  inception  of  the  contract,  and 
if  such  owner,  when  informed  of  the  contract  of  insurance,  assents 
to  and  adopts  it,  he  thereby  becomes  entitled  to  its  advantages  as 

1  De  Tastet  v.  Counsillat,  2  Wash.  ^  Tonge  v.  Kennett,  10  La.  Ann. 
(U.  S.  C.  C.)  132,  136,  Fed.  Cas.  No.   800. 

3828 ;    Wolff   v.    Horneastle,    1    Bos.  ^  Gardiner  v.  Smith,  1  Johns.  Cas. 

&  P.  316,   13   Eng.   Rul.    Cas.   265;  (N.  Y.)  141. 

Corlett    V.    Jordan,    3    Camp.    472;  ''^California     Ins.     Co.     v.     Union 

Smith    V.    Laseelles,    2    Term    Rep.  Compress  Co.  133  U.  S.  387,  33  L.  ed. 

187,  13  Eng.  Rul.   Cas.  401;  Ela  v.  730,   10   Sup.   Ct.  365.     See  §§  922, 

French,  11  N.  H.  356;  1  Arnould  on  926  herein. 

Manne   Ins.    (Perkins'   ed.)    153,   p.  On  insurance  upon   property  held 

152;  2  Duer  on  Ins.   (ed.  1846)   131,  by    warehouseman,    see    note    in    52 

sec   19.  L.R.A.  311. 

2  Ela  V.  French,  11  N.  H.  356.  "'^  See  §  922  herein. 
8  Stour  V.  Eaton,  50  Me.  219. 

4  Corlett  V.  Gordon,  3  Camp.  472. 
See  opinion  per  Lord  Ellenborough. 
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fully  as  if  originally  made  by  his  express  authority.  The  right  of 
such  adoption  and  ratification  continues  while  the  contract  is  in 
force,  and  for  a  reasonable  time  after  a  loss  thereunder.^  I  nsurance 
procured  in  his  own  name  by  an  agent  upon  goods  in  his  po.-^session, 
and  for  which  he  has  contracted  to  become  absolutely  and  uncon- 
ditionally liable  to  his  principal,  to  the  extent  of  their  value,  for 
their  loss  or  damage  by  fire,  does  not  constitute  a  trust  fund  for  the 
benefit  of  the  principal,  but  inures  exclusively  to  the  benefit  and 
advantage  of  the  agent,  and  is  liable  for  his  debts  in  case  of  his 
insolvency.^ 

§  627.  Authority  of  trustees.^"— One  who  holds  goods  in  trust 
may  insure  them  in  his  own  name,  and,  in  case  of  a  loss,  may 
recover  the  whole  amount  due  under  the  policy.  The  excess  over 
his  own  insurable  interest  will  be  held  by  him,  as  trustee,  for  the 
benefit  of  those  by  whom  the  goods  were  intrusted  to  his  care.^^  If 
a  party  insures  goods  as  his  property,  or  as  held  in  trust,  and  the 
owner  does  not  ratify  the  insurance  till  after  loss  is  paid,  the  owner 
cannot  recover  from  such  trustee  a  proportionate  part  of  such  sum. 
it  not  being  sufficient  to  cover  the  loss  of  the  insured."  If  a  trustee 
has  full  power  under  the  deed  to  select  the  company,  due  care  is 
required  in  the  exercise  of  his  discretion,  but  he  does  not  become  a 
guarantor  of  their  solvency,^^  and  an  executor  who  procures  a  life 
policy  to  secure  a  debt  to  the  estate,  and  thereafter  suffers  it  to 
lapse,  becomes  a  trustee  thereof  for  the  benefit  of  the  estate,  and 
is  liable  for  the  amount  insured,  less  the  premiums  paid  by  him.^^ 
So  trustees  holding  the  legal  title,  or  having  the  disposal  of  ships 
and  goods  in  accordance  with  instructions  which  they  may  receive 
from  another,  mav  insure  the  same  for  the  use  of  the  beneficiary.^^ 
Thus,  a  trustee  holding  the  legal  title  to  a  vessel  may  insure  her 
for  the  use  of  the  beneficiary,^^  and  one  of  several  cotrustees  may 

8  Johnston  V.  Charles  Abreseh  Co.  ^^  stilhvell  v.  Staples,  19  N.  Y.  401. 
123  Wis.  130,  68  L.R.A.  934,  107  Am.  "  Oeltins  v.  Seudder,  71  111.  86. 
St.  Rep.  995,  101  N.  W.  395.  ^*  Garner  v.  Moore,  24  L.  J.   Ch. 

9  Bradlev  &  Co.  v.  Brown,  78  Neb.  687,  3  Drew.  2r  <. 

836,  13  L.R.A. (N.S.)  152  (annotated  ^^  ^avase  v.   Howard  Ins.   Co    o2 
on  right  of  principal  to  proceeds  of  N.  Y.  502.  H  Am.  Reji.  741 ;  1  Mar- 
insurance  policy  taken  bv   aaent   in  shall  on  Marine  Insurance  (ed.  1810) 
hisownname),i26  Am.  St.  Rep.  647,  '109;    Crauford   v.    Hunter.  8  Term 
119  N   W    331  Rep.  13;  Huf^hes  v.  Mercantde  Ins. 
ib  See  §  932  herein.  Co.  55  N.  Y.  265,  14  Am.  IJep.  254, 
"Howard  Fire  Ins.  Co.  v.  Chase,  rev'g  44  How.  Pr.  (N.  Y.)  351.     See 
5  Wall.    (72  U.   S.)    509,  18  L.   ed.  S  514  herein.                       n     n^  ^  a 
524;    Pratt    v.    Phcvnix    Ins.    Co.    1  is  Young  v.  Union  Ins.  Co.  _4  i<  ed. 
Browne    (Pa.)    267;    California   Ins.  279. 
Co.  v.  Union  Compress  Co.  133  U.  S. 
387,  33  L.  ed.  730,  10  Sup.  Ct.  Rep. 

365. 
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insure  for  the  whole  for  the  benefit  of  the  cestui  que  trust ;  nor  is 
it  necessary  in  such  case  to  incorporate  the  character  of  the  inter- 
est in  the  policy,  unless  the  insurers  would  have  been  so  influenced 
thereby  as  not  to  have  underwritten  at  all,  or  except  at  a  higher 
premium  than  that  charged.^'  So  where  the  property  was  vested  in 
a  testamentary  trustee,  in  trust  for  the  heirs  of  the  former  oAvner, 
and  such  trustee,  being  authorized  by  the  will  to  do  so,  insured  the 
property  for  the  benefit  of  the  heirs  and  representatives  of  the 
testator,  it  was  decided  that  the  trustee,  although  not  named  in 
the  policy,  could  enforce  it  for  the  beneficiaries  under  the  will.^^ 
And,  in  general,  money  received  by  the  trustee  under  the  policy  is 
a  trust  in  his  hands  for  the  beneficiary,  subject  to  such  lien  as  he 
may  have  for  premiums  paid  out  of  funds  of  his  own.^^  So  where 
the  trustees  of  an  asylum,  in  pursuance  of  an  act  of  the  legislature, 
conveyed  such  asylum  to  the  people,  and  a  fire  policy  was  issued 
in  the  name  of  the  people,  it  was  held  that  they  had  a  right  to 
insure  in  their  own  name  for  the  benefit  of  the  owners,  and  to  bring 
an  action,  as  trustees,  for  a  loss  under  the  policy .2° 

§  628.  Treasurer  of  local  lodge  may  be  trustee. — Money  paid  up- 
on assessments  to  treasurers  of  local  societies  l;»y  members  thereof 
is  held  by  them  as  trustees  of  the  society,  and  may  be  garnished 
as  its  property,  where  such  agents  are,  by  force  of  the  constitution 
and  by-laws  of  the  association,  authorized  to  receipt  for  all  pay- 
ments so  made  by  members  of  the  local  branches,  to  make  a  month- 
ly report,  and  to  remit  said  moneys  to  the  society,  and  are  under 
bonds  therefor.^ 

§  629.  Authority  of  prize  agents  to  insure. — By  the  English  de- 
cisions, a  prize  agent  who  has  power  to  act,  in  his  discretion,  on  be- 
half of  all  interested  persons  may  insure  for  his  principal.  Thus, 
commissioners  authorized  by  statute  to  take  into  their  care  certain 
ships  in  certain  ports,  and  dispose  thereof  according  to  directions 
from  the  privy  council,  may  insure  such  ships  in  their  own  names 
after  seizure  at  sea.  In  a  certain  sense,  the  prize  agent  is  a  trustee, 
having  the  disposal  of  ships  and  goods ;  the  insurance  need  not  be 
made  by  the  party  in  his  own  right,  but  as  trustee  for  those  persons 
who  should  be  eventually  entitled  to  it.^    But  in  this  country  there 

^■^  Howard  Fire  Ins.  Co.  v.  Chase,  *  Jepson  v.  International  Fraternal 

5  Wall.  (72  U.  S.)  509,  18  L.  ed.  524.  Alliance,  17  R.  I.  471,  23  Atl.  15. 

IS  Savage  v.   Howard   Ins.   Co.   52  ^  See  Crauford  v.  Hunter,  8  Term. 

N.  Y.  502,  11  Am.  Rep.  741.  Rep.   13.     As  to  the   last  statement, 

1^  Ex  parte  Andrews,  1  Madd.  573 ;  see  opinion  of  Mr.  Justice  Ashurst ; 

Holland  v.  Smith,  6  Esp.  11.  Lucena  v.  Crauford,  2  Bos.  &  P.  (N. 

20  People  V.   Liverpool,   London   &  R.)  269,  3  Bos.  &  P.  75,  13  Eng.  Rul. 

Globe  Ins.   Co.  2  Thomp.  &  C.    (N.  Cas.    151;    Stirling   v.    Vauglian,    11 

Y.)  268,  East,  619;  Robertson  v.  Hamilton,  14 
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must  be  an  actual  grant  from  the  government,  to  warrant  any  in- 
surable interest  whatever  in  prizes.' 

§  630.  Agent:  insurance  by  carrier.^ — Tlie  owner  has  an  inter- 
est in  an  insurance  made  by  a  carrier  for  his  benefit  upon  goods 
in  his  possession,  where  it  is  not  limited  to  the  latter 's  liability  or 
interest,  such  an  insurance  being  made  for  the  whole  value.*  In  a 
case  in  the  United  States  circuit  court,^  a  railroad  company,  which 
had  contracted  with  the  plaintiff  to  carry  a  cargo  of  rails  to'  a  cer- 
tain point,  and  to  forward  from  there  by  water  to  Duluth,  agreed, 
through  its  agent,  with  defendant  that  the  latter  should  insure,  and 
forward  the  cargo  between  said  points.  '  The  defendant  received 
the  cargo,  and,  having  procured  certificates  for  an  insurance,  the 
policy  to  be  issued,  deposited  them  with  the  railroad's  agent.  It 
was  held  that  the  plaintiff  was  estopped  to  object,  either  to  the 
amount  of  insurance  or  to  the  form  of  the  policies,  by  the  act  of  said 
agent  in  receiving  and  retaining  said  certificates,  although  the  de- 
fendant did  not  deal  directly  with  the  plaintiff'. 

§  631.  Where  husband  acts  as  agent  of  wife. — Although  a  hus- 
band acts  as  agent  for  his  wife  in  procuring  a  policy  of  life  insur- 
ance, he  is  not  thereby  vested  with  authority  to  surrender  it  with- 
out her  consent,  nor  does  a  ratification  of  such  act  arise  from  the  fact 
that  she  was  informed  thereof  at  the  time  it  was  done,  but  did  not 
dissent  nor  notify  the  company  until  a  month  after  the  death  of  the 
insured,  Avhere  his  health  was  such  as  to  necessitate  her  constant  care 
and  attention.'''  So  where  he  surrenders  the  policy  without  her  con- 
sent, and  a  failure  to  pay  the  premiums  arises  from  the  company's 

East,   522 ;   Routh  v.   Thompson,   13  plaintiffs  were  therefore  said  to  be  in 

East,  274.     These  cases  are  exhaus-  the  nature  of  agencies, 

tivelv  considered  in  1  Arnould  on  Ma-  *  See  §§  898,  925  herein. 

rine"lns.   (Perkins'  ed.)   26S-79,  art.  *  Lancaster     Mills     v.     Merchants' 

8,  sec.  114;  1  Marsliall  on  Ins.    (ed.  Cotton  Press  Co.  89  Tenn.  1,  24  Am. 

1810)    side   pp.   108   et   seq.      See   1  gt.    Rep.    586,    14    S.    A\ .    31/.     bee 

Philhps  on  Ins.  (3d  ed.)  pp.  182,  183,  Savag;e    v.    Corn    Exd.ange    F.re    & 

oc,Q_o4.  Inland  Ins.  Co.  36  N.  Y.  6o5;  ITerki- 

S'pi  "  t"  '  1     inn    tjj    (2    n   n  \  i^ier  v.   Kice,  27  N.  Y.   163;   ]\Iitten- 

J  ^  ,"'"/'  T?  ^^S.  WA  I  berger  v.  Beacon,  9  Pa.  St.  198,  as 
545,    Fed     Gas.    No.     /533,    aff'd    8    ^^  ^,^  ^.^  ,,^  ^^  ^  .^^^.j,^.^,  t,,, 

Cranc-h  (12  U    S.)  451,  3  L.  ed.  621  ^^^^^,^  eustodv  of  propertv  to  insure. 

per    Story,    J.      It    was    considered  q„  ^.-^^^^^  ^f  Q^^^npr  ^o  beneHt  of  in- 

m    the    celebrated   case    of    Craulord  surance  taken  out  bv  carrier,  see  note 

V.    Hunter,    8    Term    Rep.    13,    per  i„  47  L.R.A.(N.S.)"  196. 

Lord  Kenyon,  that  at   common   law  6  Scranton   Steel   Co.  v.   Detroit  & 

an  insurance  miglit   liave  been   made  Lake  Superior  Line,  40  Fed.  SG(\  886. 

without    interest,    although    in     that  ''' Siilhvell  v.  Mutual  Lite  Ins.  Co. 

case   commissioners   were   authorized  72  N.  Y.  385.     See  §§  1048  et  seq. 

by  statute  to  take  possession,  and  tlie  herein. 
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neglect  to  sent  notices  when  they  are  due,  in  consequence  of  such 
surrender,  a  forfeiture  is  not  necessarily  incurred  thereby.* 

§  632.  Insured's  agent:  adjustment  of  loss. — An  agent  may  un- 
doubtedly be  expressly  authorized  by  the  assured  to  adjust  a  loss. 
So  an  agent  to  insure  may  be  authorized  to  collect  a  loss  where  he 
retains  the  policy.  If  such  agent  corresponds  with  his  principal  in 
relation  to  the  matter  of  collecting  the  money,  and  does  collect  it, 
the  presumption  exists  that  he  does  retain  the  policy,  and  his 
principal  will,  in  such  case,  be  liable  to  another  for  whom  he  him- 
self acted  for  the  money  so  collected.^  In  England,  an  authority  to 
effect  an  insurance  implies  an  authority  to  adjust  a  loss  or  to  agree 
therefor.^"  But  in  that  country,  however,  the  policy  is,  in  the 
usual  course  of  business,  generally  left  in  the  hands  of  the  agent 
or  broker  to  have  it  adjusted,  and  in  such  case  he  is  presumed  to 
obtain  a  speedy  adjustment  and  settlement  from. the  underwriter, 
and  to  use  all  reasonable  diligence  to  that  end."  To  the  extent  then 
that  an  agent  or  broker  to  eflfect  an  insurance  may  be  authorized 
by  usage  or  by  retaining  possession  of  the  policy  to  adjust  and  settle 
a  loss,  the  English  cases  will  be  an  authority  supporting  the  affirma- 
tive of  such  a  proposition.^^  g^t  an  authority  to  adjust  a  particular 
loss  does  not  warrant  an  adjustment  of  a  different  one.^^ 

§  633.  Authority  of  insured's  agent  as  to  proofs  of  loss  or  death.— 
In  fire  policies  an  agent  may,  in  certain  cases,  make  proofs  of  loss.^^ 
As  where  assured  is  out  of  the  state  and  is  not  in  a  position  to  make 

8  Whitehead  v.  New  York  Life  Ins.  "  Hartford  Fire  Ins.  Co.  v.  Smith, 

Co.  102  N.  Y.  143,  152,  55  Am.  Kep.  3  Colo.  422. 

787,  6  N.  E.  267,  reversing  33  Hun  ^^ ///mois.— German  Fire  Ins.   Co. 

(N.  Y.)  425,  under  N.  Y.  Laws  1840,  v.  Grunert,  112  III  68,  1  N.  E.  113. 

c.  80,  making  the  husband  the  agent  Zoira.— Ayres  v.  Hartford  Ins.  Co. 

of  the  wife  and  children  where  he  in-  17  Iowa,  176,  85  Am.  Dec.  553. 

sures  his  life  for  their  benefit.     See  M/.5s/ss/pp/  — McGraw  v  Germania 

§  633,  as  to  proofs  of  loss  executed  Ins    Co.  54  Miss    145,  19  N.  \\    92  ^ 

u     V,     1       ;i  *r^      -f^  J^ew     lork. — Graham    v.    Fhcenis 

by  husband  tor  wire.  ^      "p^     -,-  tt        /xt   v  \   ikp     t?^^,.* 

q  T^     T>            n     A        /I    Pol     117.  Ins.  Co.  1/  Hun  (N.  Y.)   lo6     1  rost 

^  De   Ro    V.    Cordes,    4    Cal.    lit;  ^       n     k  W    ■     itc  v  \ 

T-,  •  ,         T  1             r  TVT         lOQ      Q^^  V.  Saratoga  Ins.  Co.  5  Demo  (is.  i.) 

Erick  V.  Johnson,  6  Mass.  193.     See  ^^^^  ^^  ^-^    ^^^   234;  Pratt  v.  New 

S  ^}}-    ,       ,  ,    ^  ,  ^  York  Central  Ins.  Co.  55  N.  Y.  505, 

^°  Richardson  v.  Anderson,  1  Camp.    -^^  ^^^   ^       2q^ 

43,  65n.  Pennsylvania.— Farmers^       Mutual 

"  Bonsfield  v.  Cr^ssfield,  2  Camp,  jj^g   q^  ^,  Qraybill,  74  Pa.  St.  17. 

544.     As  to  the  mode  of  adjustment  ^^^^^^       Caro/Zna.— Pearlstine      v. 

of  a  policy  and  settling  a  loss  in  Eng-  Westchester  Fire  Ins.  Co.  70  S.  Car. 

land,  see  1  Arnould  on  Marine  Ins.  75^  49  §.  E.  4. 

(Perkins'  ed.)  110  et  seq.  126,  arts.  3  Wisconsin. — O'Conner  v.  Hartford 

et  seq.  Fire  Ins.  Co.  31  Wis.  160. 

^2  See   Rundle  v.  Moore,  3  Johns.  Waiver   and   Estoppel :    proofs  of 

Cas.  (N.  Y.)  36.  loss,  see  §§  3354  et  seq.  herein- 
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tliem,"  or  where  the  proofs  are  sworn  to  by  insured's  clerk,  who 
with  adjusters  were  his  a'j,ents,  because  of  insured's  iUness  especial- 
ly so  where  the  act  is  ratified  by  insurer.^'  So  where  a  person  effects 
a  policy  for  his  principal,  receives  the  same,  pays  the  premium,  and 
is  in  every  manner  recognized  by  the  company  as  such  agent,  it 
cannot  question  his  authority,  in  case  of  loss  by  fire,  to  make  pre- 
liminary proofs."  And  a  third  person  may  sign  proofs  of  loss  at 
the  request  of  the  assured,  and  such  signing  is  sufficient.^^  And  if 
the  agent  executes  the  premium  note,  corresponds  with  the  com- 
pany, and  conducts  the  entire  business  for  the  assured,  who  does 
not  appear  in  the  transactions  or  know  anything  of  the  policies, 
he  may  swear  to  the  certificate  of  loss,  although  the  policy  requires 
that  it  shall  be  sworn  to  by  the  assured."  Upon  this  point,  it  is 
declared:  ''The -policy  Avas  obtained  by  the  agent,  the  a])plication 
was  made  and  signed  by  him,  and  the  premium  note  was  executed 
by  him ;  he  had  other  policies  in  the  same  company,  obtained  also 
as  agent.  In  his  whole  correspondence  with  the  company  at  their 
home  ofliice,  and  in  his  interviews  with  their  agents,  he  acted  as 
agent  for  the  insured,  and  it  does  not  appear  that  the  latter  was 
known  to  the  officers  of  the  company,  or  knew  anything  about  the 
policies,  or  whether  he  had  any.  Under  these  circumstances,  if 
the  proof  is  not  to  be  made  by  the  agent,  it  cannot  be  made  at  all, 
and  the  position  assumed  by  counsel  places  the  officers  of  the  com- 
pany in  the  attitude  of  issuing  policies  and  receiving  premiums, 
knowing  from  the  nature  of  the  case  that  no  legal  proof  could  be 
made  of  the  loss,  if  it  should  occur.  We  will  not  place  them  in  that 
position,  but,  on  the  other  hand,  hold  that  proof  and  certificate 
made  by  the  man  with  whom  they  had  all  their  dealings,  who  was 
in  sole  possession  of  the  property  insured,  and  who  alone  knew  the 
facts  necessary  to  be  embodied  in  the  paper — who  in  fact  was,  as 
it  were,  insured  as  agent — is  a  compliance  with  this  requirement  of 
the  policy."^"  A  husband  may  execute  proof  of  loss  where  he  con- 
ducts the  whole  transaction  relating  to  the  insurance  as  agent  for 
his  wife,  whose  property  was  insured,  and  she  has  no  personal 
knowledge  concerning  the  property.^  And  insurer's  agent  may  at 
the  beneficiary's  request  give  notice  of  death.^ 

15  Lumberman's  Mutual  Ins.  Co.  v.        ^^  Stimpson  v.   Monmouth   Mutual 
Bell,  166  III.  400,  57  Am.   St.  Rep.    Fire  Ins.  Co.  47  Me.  379. 

140,  45  N.  E.  130,  aff'g  63  111.  App.        "  Sims   v.   State  Ins.   Co.  47  Mo. 

67.  54,  4  Am.  Rep.  311. 

16  Burns  v.  Michigan  Manufactur-        ^°  Sims  v.   State   Ins.   Co.  47  Mo. 
ers  j\rutual  Fire  Ins.  Co.  130  Mieh.  54.  4  Am.  Rep.  312,  per  Bliss.  J. 
561,  9  Det.   Leg.  N.   154,  90  N.  W.        ^  Findoisou  v.   Motropole  Ins.   Co. 
411.  57  Vt.  520. 

1'  Swan    V.    Liverpool.    London    &        ^  Crowdor  v.  Continental  Casualty 
Globe  Ins.  Co.  52  Miss.  704.  Co.  115  Mo.  App.  535,  91  S.  W.  1016. 
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But  if  the  policy  requires  insured  to  make  it  and  swear  to  proofs 
of  loss  that  duty  should  not  be  left  to  the  agent  except  for  good  rea- 
son shown.^  But  it  is  not  material  Avhether  notice  is  sent  to  an  acci- 
dent insurance  company  by  insured  or  someone  in  his  behalf  where 
the  requirement  as  to  written  notice  does  not  specify  by  whom  it  is 
to  be  sent.*  And  where  a  policy  insuring  against  injury  resulting 
from  accident  requires  the  assured  to  give  immediate  notice  of  the 
accident  he  is  not  chargeable  with  notice  of  an  accident  because  his 
servants  or  employees  had  such  knowledge.  They  are  not  his  agents 
for  the  purpose  of  giving  such  notice.^  It  is  decided  that  if  insured 
delegates  to  an  agent  the  entire  matter  of  making  out  complete 
proofs  of  loss  without  que,'^tion  or  supervision,  such  agent's  act  in 
presenting  false  and  fraudulent  vouchers  to  the  insurer  pursuant  to 
demand  is  imputable  to  assured  and  vitiates  the  policy  under  the 
fraud  or  false  swearing  clause.^  This  question  is,  however,  herein- 
after fully  considered.' 

§  634.  Authority  of  agent  to  make  abandonment:  master. — If 
the  assured's  agent  has  the  authority  to  effect  the  insurance,  or  if 
he  has  effected  it  and  has  possession  of  the  policy,  or  if  the  loss 
is  payable  to  assured  under  a  policy  "on  account  of  whom  it  may 
concern,"  or  if  one  is  a  part  owner,  it  is  held  that  he  has  authority 
to  abandon  and  make  demand  for  a  total  loss,  even  without  a  formal 
power  of  attorney ;  and  if  he  has  a  formal  power  of  attorney  he  may 
abandon.'    So  if  the  agent  is  empowered  to  exercise  discretion  as  to 

3McGraw  v.  Germania  Fire  Ins.  Ins.  Co.  1  Wash.  (U.  S.  C.  C.)  400, 
Co.  54  Mich.  145,  19  N.  W.  927.  Fed.  Cas.  No.  6941. 

*  Brown  v.  Fraternal  Accident  As-  Delaware. — Lattomus  v.  Farmers' 
sociation  of  America,  18  Utah,  265,  Mutual  Fire  Ins.  Co.  3  Houst.  (Del.) 
55  Pac.  63.  404. 

^Mandell  v.  Fidelity  &  Casualty  Louisiana.— Cas^Q(\y  v.  Louisiana 
Co.  170  Mass.  173,  64  Am.  St.  Rep.    State  Ins.  Co.  18  Mart.  (La.)  421. 

^^fiTi^-^i''^*  ^-  ■'""''^'  Massachusetts. — Reynolds  v.  Ocean 

S  V    Royal  Exchange  Assur-   j^g    Co.  22  Pick.   ( 39" Mass.)  191,  32 

m  q'  ^la?A    /•    h  f^7'    ^l  ^■^.■^-   A^-  Dec.  727;  Briggs  v.  Call,  5  Mete. 
(N.S.)  1074   (annotated  on  fraud  or    ^^g  ^^^^^_^  5^4^ 

false  swearing   by  agent   of  insured  „           7        ■        t>     1              rr 

m  making  proofs  of  bss)  44  Ins.  L.  ^  Pennsylvama.-V^r\^er  v.    Towers, 

J.  395.     Also  on  effect  of  fraud  bv  ^  Browne  App.   (Pa.)   80. 

agent  ex  necessitate  in  making  proof^  England^mmi    v.    Royal    Exch. 

of  loss  under  fire  insurance   policy,  Ins.  Co.  0  Maule  &  S.  47. 

see  note  in  9  L.R.A.(N.S.)   485.  ^^^  Emerigon  on  Ins.   (Meredith's 

■^  See  §  3343  herein.  efJ-  1850)  112,  c.  v.,  sec.  4,  where  it  is 

*  Chesapeake  Ins.  Co.  v.  Stark,  6  said  that  an  agent  insuring  on  ac- 
Cranch  (10  U.  S.)  268,  3  L.  ed.  220,  count  of  others  may  abandon. 

per  Marshall,  C.  J.  As  to  abandonment  and  total  loss. 

Examine  the  following  cases:  see  §§  2892  et  seq.  herein. 

United  States. — Hurtin  v.  Phcenix        As   to   authority   of  mortgagor  to 
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abandonment,  he  may  abandon  or  not  if  he  a<;ts  in  good  faith. ^ 
It  is  said  by  Mr.  PhilHi)s  that  the  agent's  authority  to  abandon  should 
not  rest  upon  doubtful  evidence,  since  a  transfer  of  title  is  involved, 
and  the  underwriters  should  be  bound  if  they  accept,  or  if  the  in- 
sured insists  upon  it.^°  Mr.  Duer,  however,  is  of  opinion  that  where 
a  claim  of  total  loss,  dependent  upon  abandonment,  is  relied  upon, 
the  agent  whose  authority  still  continues,  as  where  the  policy  is  re- 
tained for  that  purpose  with  the  consent  of  the  principal,  must 
abandon  on  behalf  of  his  principal  and  must  take  care  that  it  is 
proj)erly  expressed  and  delivered  in  due  season. ^^  Under  the  marine 
insurance  act  of  England  ^^  it  i?  the  duty  of  assured  and  his  agents, 
in  all  cases,  to  take  such  measures  as  may  be  reasonable  for  the 
purpose  of  averting  or  minimizing  a  loss.^^  And  it  is  said  in  Ar- 
nould  on  Marine  Insurance  ^*  that  "By  the  general  law  maritime, 
as  recognized  alike  in  this  country  and  foreign  states,  the  assured 
is  bound,  on  the  occurrence  of  any  casualty  which  authorizes  an 
abandonment,  to  do  his  utmost  to  avert  a  total  loss,  so  as  to  lighten, 
as  far  as  possible,  the  burden  which  is  to  fall  on  the  underwriters. 
In  so  doing  he  is  considered  to  be  the  agent  of  the  underwriters, 
and  the  exertions  he  makes  in  such  capacity  do  not  at  all  prejudice 
his  right  to  insist  on  his  abandonment.  This  generally  recognized 
right  is  expressly  conferred  on  the  assured  in  our  English  policies, 
by  a  special  clause  to  the  following  effect: — 'And  in  case  of  any 
loss  or  misfortune  it  shall  be  lawful  to  the  assured,  their  factors, 
servants,  and  assigns,  to  sue,  labour,  and  travail  for,  in,  or  about 
the  defence,  safeguard,  and  recovery  of  the  said  goods  and  mer- 
chandises, and  ship,  &c.,  or  any  part  thereof,  without  prejudice  to 
the  insurance  &.c.'  .  .  .  Immediately,  therefore,  that  the  emer- 
gency arises,  and  before  notice  of  abandonment  has  been  given,  the 
master  is  bound  to  take  every  measure  for  the  defence,  safeguard, 
and  recovery  of  the  thing  insured;  in  so  doing  he  acts  as  the  agent 
for  both  parties,  or,  more  accurately  speaking,  as  the  agent  of  the 
party  who  may  eventually  turn  out  to  be  interested  in  the  salvage, 
and  as  such,  derive  benetit  from  his  exertions.  If  no  abandonment 
be  made,  that  party  is,  of  course,  the  assured  himself;  it  is  as 

abandon,  see  §  2902  herein,  "Aban-  ^^  gge.  78,  subsec.  4. 

donment  bv    .    .    .    mortgagor,"  etc.  "  See  marine  ins.  act  1906  (6  Edw. 

Abandonment   by  mortgagee:   rea-  VII.    c.   41)    sec.   62;    Butterworth's 

sonable  time,  see  §  2966  herein.  20th  Cent.  Stat.     "Insurance."  "No- 

9  Comber    v.    Anderson,    2    Camp,  tice  of  abandonment."  p.  414. 

545.  1*  8tli  ed.  Hart  &  Simey,  sec.  1218, 

10  2   Phillips   on   Ins.    (3d  ed.)    p.    pp.  1467,  1468. 
544,  sec.   1881. 

11  2  Duer  on  Marine  Ins.  (ed.  1846) 
245,  sec.  42. 
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agent  for  the  assured  that  the  master  will  turn  out  to  have  acted, 
and  it  is  to  the  assured  himself  he  must  look  for  making  good  all 
expenses  bona  fide  incurred. "^^ 

As  we  have  seen  in  a  preceding  section,  the  possession  of  the 
policy  creates  an  agency  under  certain  circumstances.^^  So  also 
the  cases  noted  under  the  last  section,"  as  to  the  right  of  an  agent 
to  make  proofs  of  loss,  sustain  some  analogy,  although  they  are  not 
perhaps  direct  authority.  The  true  rule  would  seem  to  be  this,  that 
special  reference  must  be  had  to  the  character  of  the  agency,  and 
the  dealings,  practice,  and  relative  situation  of  the  parties  and  the 
terms  of  the  contract,  and  if  from  all  the  circumstances  it  may 
reasonably  be  assumed  that  the  agent  has  authority  to  abandon,  it 
should  be  held  to  exist.  But  the  insurer  should  not,  especially 
where  assured  is  at  a  distance,  be  permitted  to  reject  the  claimed 
authority  without  such  reasonable  notice  as  will  enable  the  required 
evidence  of  authority  to  be  produced  in  time.^^  The  right  to  aban- 
don cannot  be  destroyed  on  the  ground  that  the  master  acted  as 
agent  for  the  assured,  while  it  was  doubtful  whether  or  not  he  would 
abandon.^^  And  it  is  held  that  if  the  protest,  and  offer  to  abandon, 
made  by  the  master's  direction,  had  l>een  communicated  to  the  in- 
surers directly  by  the  master  without  authority  shown  on  his  part 
to  abandon,  it  would  have  been  invalid.^" 

§  635.  Broker  not  agent  of  insurer  to  receive  notice  of  transfer 
of  policy. — If  the  evidence  shows  affirmatively  that  a  broker  is  not 
the  agent  of  an  insurance  company,  and  does  not  assume  to  act  as 
such,  he  will  not  be  held  an  agent  of  the  company  to  receive  notice 
and  accord  assent  to  a  transfer  or  a<5ignment  of  a  policy.^  But  an 
agent  authorized  to  countersign  policies  has  authority  to  consent  to 
a  transfer  thereof.^ 

15  2  Arnould  on  Mar.  Ins.  (8th  ed.  ^  Richmond  v.  Phoenix  Assur.   Co. 

Hart  &  Simev)  c.  viii.,  sec.  1218,  pp.  88  Me.  105,  33  Atl.   786.     See  Rev. 

1467,   1469.  '  See  Id.    (Maclachlan's  Stat.  Me.  c.  49,  sees.  19,  90. 

ed.)  pp.  956,  982.  Ratification     of    agent's    transfer, 

Masters'  agency :  abandonment,  see  see  §  642  herein. 

§§  3115  et  seq.  herein.  Notice  of  assignment:  marine  pol- 

^s  §  611  herein.  icy,  see  §§  2354  et  seq.  herein. 

"  §  633  lierein.  Notice  of  assignment :  fire :  marine, 

"  See  as  to  the  last  of  these  points,  see  §  2310  herein. 

2  Phillips  on  Ins.  (3d  ed.)  p.  544,  sec.'  Notice  of  assignment;   life  policy, 

1881.  see  §§  2329,  2330  herein. 

19  Dickev    v.    American    Ins.    Co.  ^  Delaware  Ins.  Co.  v.  Hill,  —  Tex. 

(New  York  Ins.  Co.)   3  Wend.    (N.  Civ.  App.  — ,  127  S.  W.  283. 
Y.)  658,  20  Am.  Dec.  763. 

2°  Patapsco  Ins.  Co.  v.  Southgate, 
5  Pet.  (30  U.  S.)  G04,  8  L.  ed.  243. 
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§  636.  Agent  or  broker  procuring  insurance  cannot  cancel. — Al- 
tbou^li  there  arc  decisions  otherwise,  yet  the  authority  of  an  agent 
or  broker,  specially  employed  to  procure  insurance  for  his  principal, 
terminates  with  the  procurement  of  the  policy.  It  cannot,  in  rea- 
son, be  held  to  continue  after  the  purpose  for  which  the  agency  was 
created  has  been  accomplished,  and  the  policy  delivered  to  the 
principal.  An  agent  to  make  a  contract  has  no  power  to  discharge 
it,  implied  from  the  original  authority  alone.  If  he  possess  that 
power,  it  must  arise  from  some  actual  or  apparent  authority  super- 
added to  that  arising  from  the  mere  fact  of  a  special  employment 
to  procure  a  policy.  These  principles  are  well  settled.^  The  fact 
that  a  policy  is  assigned  as  security  for  a  debt  does  not  authorize  its 
cancelation  and  substitution  of  another  policy,  even  though  done 
at  the  request  of  the  agent  of  the  assured.     The  latter's  consent  is 


^  United  States. — Grace  v.  Ameri- 
can Central  Ins.  Co.  109  U.  S.  278, 
27  L.  ed.  932,  3  Sup.  Ct.  207;  White 
V.  Insiiranfc  Co.  of  N.  Y.  93  Fed. 
IGl;  Franklin  Ins.  Co.  v.  Cars,  21 
Fed.  229;  Adams  v.  Manufacturers' 
&  Builders'  Fire  Ins.  Co.  17  Fed.  630. 

Alabama. — Niagara  Fire  Ins.  Co. 
V.  Raden,  87  Ala.  311,  13  Am.  St. 
Rep.  36,  5  So.  876;  Insurance  Co.  of 
North  America  v.  Forcheimer,  86 
Ahi.  541,  5  So.  870. 

California. — Quong  Tue  Sing  v. 
Anglo-Nevada  Assur.  Corp.  86  Cal. 
566,  10  L.R.A.  144,  25  Pac.  50; 
Stevenson  v.  Sun  Iris.  Office,  17  Cal. 
App.  280,  119  Pac.  529. 

Connecticut. — Cheshire  Brass  Co. 
V.  Wilson,  86  Conn.  551,  86  Atl.  26, 
42  Ins.  L.  J.  677;  Young  v.  Newark 
Fire  Ins.  Co.  59  Conn.  41. 

Illinois. — Kinnev  v.  Caledonian 
Ins.  Co.  148  111.  App.  260;  Kinney 
V.  Rochester  German  Ins.  Co.  141  111. 
App.   543. 

Indiana. — Indiana  Ins.  Co.  v. 
Hartwell,  100  Ind.  566. 

Kansas. — ^Merchants'  Ins.  Co.  v. 
Shults,  8  Kan.  App.  798. 

Louisiana. — Latoix  v.  Germania 
Ins.  Co.  27  La.  Ann.  113. 

Massachusetts. — White  v.  Connec- 
ticut Fire  Ins.  Co.  120  [Mass.  330. 

Minnesota. — Broadwater    v.     Lion 
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Fire  Ins.   Co.   34  Minn.  465,   26  N. 
W.  455. 

Mississippi. — Interstate  Ins.  Co.  v. 
Nelson,  105  Miss.  437,  62  So.  425 
(does  not  necessarily  have  power  to 
cancel;  agency  ceases  with  obtaining 
insurance  and   delivery   policy). 

Missouri. — Rotlischild  v.  American 
Central  Ins.  Co.  5  Mo.  App.  596,  74 
Mo.  41,  41  Am.  Rep.  303. 

Neiv  York. — American  Fire  Ins. 
Co.  v.  Minsker  Realty  Co.  144  N.  Y. 
Supp.  305,  83  ]\risc.  1;  Condon  v. 
Exton-Hall  Brokerage  &  Vessel 
Agency,  142  N.  Y.  Supp.  548,  42  Ins. 
L.  J.  1351,  rev'd  144  N.  Y.  Supp. 
760,  83  Misc.  130  (see  this  case  under 
§  637  herein)  ;  Hermann  v.  Niagara 
Fire  Ins.  Co.  100  N.  Y.  411,  53  Am. 
Rep.  197,  3  N.  E.  341,  per  Andrew, 
J. ;  Von  Wein  v.  Scottish  Union  Na- 
tional Ins.  Co.  20  Jones  &  S.  490; 
Stillwell  V.  Mutual  Life  Ins.  Co.  72 
N.  Y.  385. 

Tennessee. — Martin  v.  Palatine  Ins. 
Co.  106  Tenn.  523,  6  S.  W.  1024.  30 
Ins.  L.  J.  928,  931. 

Virginia. — Mutual  Assurance  Soc. 
V.  Scottish  Union  National  Ins.  Co. 
84  A^a.  116,  10  Am.  St.  Rep.  819,  4 
S.  E.  178. 

England. — Xenos  v.  Wickham,  2  L. 
R.  Eng.  &  Ir.  App.  2n(i.  14  Com.  B. 
N.   S.  861,   13   Eng.   Rul.   Cas.  422. 
See  §§  1655,  1656  herein. 
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necessary  in  such  case,  unless  he  has  notice  or  knowledge  thereof.* 
There  are  cases,  however,  in  which  such  agent  may  be  authorized 
to  rescind,  which  will  be  noted  hereafter.  So  an  agent  has  no 
power  to  cancel  a  policy  where  he  has  authority  only  to  select  the 
companies  and  determine  the  amount  to  be  placed  in  each  and 
his  power  is  limited  by  insured  as  to  the  total  amount  to  be  pro- 
cured.5  And  a  firm  of  agents  acting  as  brokers  in  procuring  through 
a  local  agent  policies  which  he  executed  and  delivered  to  said  brokers 
who  delivered  the  same  to  insured  are  not  agents  of  insured  to  can- 
cel and  surrender  the  policy  which  had  been  taken  from  still  another 
agent,  canceled  and  the  return  premium  paid  to  him,  where  the 
insured  had  no  knowledge  that  they  had  been  so  obtained  and  said 
last  agent  had  only  been  entrusted  with  the  policy  in  order  to  make 
it  uniform  with  other  policies.^  So  an  agent  who  has  possession  of 
the  policy  as  bailee  cannot  bind  assured  by  marking  said  policy  as 
canceled  and  returning  it  to  the  insurer  without  insured's  consent  or 
knowledge.'' 

§  637.  Notice  of  cancelation  to  agent  or  broker  procuring  insur- 
ance insufficient.— The  insured  does  not,  by  specially  employing  an 
agent  or  broker  to  effect  a  policy,  make  him  his  agent  to  receive 
notice  of  cancelation  and  return  of  the  premium,  and  a  notice  of 
cancelation  given  to  such  agent  or  broker  is  ineffectual  to  accom- 
plish that  result.  This  rule  is  based  upon  the  same  reasons  as  are 
given  under  the  last  section. ^  So  the  agents  relations  to  the  parties 
may  be  such  as  to  preclude  any  authorization  to  receive  notice  of 

*Van    Loan    v.    Farmers'    Mutual  Hartford  Fire  Ins.  Co.  17  App.  D. 

Fire  Ins   Co.  90  N.  Y.  280.     See  Mc-  C.  14,  ease  rev'd  Hartford  Fire  Ins. 

Lean   v.   Republic   Ins.    Co.   3   Lans.  Co.  v.  Wilson,  187  U.  S.  467,  47  L. 

(N.  Y.)    421.  ed.  261,  on  ground  that  there  was  no 

5  C.  C.  Hendee  Co.  v.  Insurance  absolute  final  delivery  of  the  policy, 
Co.   of   State  of  Pa.   158   Wis.   521,  but  only  a  conditional  delivery. 

149  N.  W.  147.  Illinois. — Kinney     v.      Caledonian 

6  O'Neill  v.  Northern  Assur.  Co.  of  Ins.  Co.  148  111.  App.  260 ;  Kinney  v. 
London,  145  Mich.  516,  108  N.  W.  Rochester  German  Ins.  Co.  141  111. 
996,  13  Det.  L.  N.  620.  App.  543. 

On  insurance  broker  as  agent  for  Indiana.— Indiana     Ins.      Co.     v. 

insured  as  to  cancelation  of  policy,  Hartwell,  100  Ind.  566. 

see  note  in  38  L.R.A.(N.S.)  623.  Jvawsas.— Merchants    Ins.     Co.    v. 

'  Taylor  v.  Insurance  Co.  of  North  Sluitts,  8  Kan.  App.  798,  57  Pac.  306. 

America,  25  Okla.   92,  138  Am.   St.  K entuck if. —mxie  Fire  Ins.  Co.  v. 

Rep.  906,  105  Pac.  354.  Layne  &  Bro.  156  Ky.  606,  161  S.  W. 

^  Kehler  v.  New  Orleans  Ins.   Co.  530. 

23    Fed.   709;    Franklin   Ins.    Co,   v.  Maryland.— 'b^ational    Union    Fire 

Sears,  21  Fed.  290.  Ins.   Co.   v.   Baltimore  Asbestos    Co. 

Connecticut.— Cheshire    Brass    Co.  122  Md.  121,  89  Atl.  408. 

Inc.  v.  Wilson,  86  Conn.  551,  86  Atl.  Massachufietts.— Bennett     v.     City 

26.  Ins.  Co.  115  Mass.  241. 

District   of   Columbia. — Wilson   v. 
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cancelation.'  So  an  agent  of  insured  procuring  insurance  is 
not  authorized  to  accept  notice  of  cancelation.^"  So  notice  to  a 
broker  who  procured  the  insurance  is  not  a  compliance  with  a  re- 
quirement for  notice  of  cancelation  to  insured."  And  sending  the 
unearned  premium  to  the  agent  or  broker -who  effected  the  policy 
is  not  sufficient  to  effect  a  cancelation. ^^  Nor  is  the  policy  canceled 
by  returning  to  such  broker  part  of  the  unearned  premium  in  cash, 
and  crediting  him  with  a  premium  equal  to  the  balance  thereof  on 
a  new  policy  in  another  company.^^ 

§  637a.  Same  subject. — Notice  to  cancel  from  a  general  agent  to 
a  local  agent  who  had  written  the  policy  is  insufficient  under  the 
standard  policy  where  it  does  not  appear  that  any  notice  was  re- 
ceived by  insured.^*  And  when  credit  is  given  by  an  insurance  com- 
pany for  the  payment  of  the  premium,  it  has  no  right  to  cancel  the 
policy  for  non-payment,  except  by  putting  the  insured  in  default 
and  giving  him  personal  notice.     If  such  notice  is  sent  by  mail, 

Michigan. — Snedieor  v.  Citizens'  as  to  cancelation,  see  note  in  38 
Ins.  Co.  106  Mich.  83,  64  N.  W.  35.        L.R.A.(N.S.)   623. 

Minnesota.  —  Broadwater  v.  Lion  ^  Condon  v.  Exton  Hall  Brokerage 
Fire  Ins.  Co.  34  Minn.  466,  26  N.  ,W.  &  Vessel  Ao-encv,  142  N.  Y.  Supp. 
455.  548,    80    Misc.    369,    42    Ins.  L.    J. 

Missouri.  —  Edwards  v.  Sun  Ins.  1351  (rev'd  83  Misc.  130,  144  N. 
Co.  101  Mo.  App.  45.  Y.   Supp.   760,  83   Misc.   130,  upon 

New  York. — Hermann  v.  Niagara  point  of  assignee's  liability  upon 
Fire  Ins.  Co.  100  N.  Y.  411,  53  Am.  policy  issued  upon  a  certain  boat 
Rep.  197,  3  N.  E.  341;  Van  Valken-  for  failure  to  secure  a  cancela- 
burgh  V.  Lenox  Fire  Ins.  Co.  51  N.  tion  under  cancelation  clause  and 
Y.  465;  Healy  v.  Insurance  Co.  of  holding  damages  not  recoverable  of 
State  of  Pa.  63  N.  Y.  Supp.  1055,  50  defendant  who  was  merely  agent  of 
App.  Div.  327;  Von  Wein  v.  Scottish  insured  to  secure  insurance  and  who 
Union  &  National  Ins.  Co.  52  N.  Y.  assumed  no  obligation  in  relation  to 
Super.  Ct.  190,  118  N.  Y.  94,  23  N.  the  policy  cancelation  greater  than 
E.  123.  that  of  a  gratuitous  bailee). 

Ohio. — Johnson  v.  North  British  &  ^^  British  American  Assur.  Co.  v. 
Mercantile  Ins.  Co.  66  Ohio  St.  6,  63  Cooper,  6  Colo.  App.  25  (Colo. 
N.  E.  610.  1895)  40  Pac.  147,  25  Alb.  L.  J.  (N. 

Tennessee.  —  Martin  v.   Palatine   S.  vol.  5)   437. 
Ins.  Co.  106  Tenn.  523,  6  S.  W.  1024,       "  National  Union  Fire  Ins.  Co.  v. 
30  Ins.  L.  J.  928,  931.  Baltimore  Asbestos  Co.  122  Md.  121, 

Wisconsin. — John   R.   Davis   Lum-    89  Atl.  408. 
ber  Co.  v.  Hartford  Fire  Ins.  Co.  95       ^^  yg^  Valkenburgh  v.  Lenox  Fire 
Wis.  226,  37  L.R.A.  131,  70  N.  W.    Ins.  Co.  51  N.  Y.  465. 
84;  Bodv  v.  Hartford  Fire  Ins.  Co.        ^^  Quong  Tue  Sing  v.  Anglo-Neva- 
63  Wis.  i57,  23  N.  W.  132.  da    Assur.    Corp.    86    Cal.    566,    10 

See  §§  387  et  seq.,  1655,  1656  here-   L.R.A.  144.  25  Pac.  58. 
in.  '  1*  Commercial  Union  Fire  Ins.  Co. 

On  when  insurance  agent  is  agent    v.  King,  108  Ark.  130,  156  S.  W.  445, 
of  assured  as  to  notice  of  cancelation,    42  Ins.  L.  J.  1021.     See  Aetna  Ins. 
see  note  in   20  L.K.A.  283.     On   in-    Co.  v.   Renno,  96  Miss.  172,  50   So. 
surance  broker  as  aijent  for  insured    563,  37  Ins.  L.  J.  795. 
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and  not  received,  the  cancelation  for  such  nonpayment  is  ineffec- 
tive. Notice  of  cancelation  to  the  agent  who  negotiated  the  policy 
will  not  bind  the  assured,  nor  wnll  notice  to  anyone  other  than  the 
person  obligated  to  pay  the  premium. ^^  Again,  an  agent  of  insurer 
with  authority  to  issue*  policies,  who  is  applied  to  for  insurance  to 
a  specified  amount,  cannot  upon  notice  from  said  insurer  cancel  the 
policy  and  place  the  risk  with  some  other  insurer  without  assured's 
knowledge,  and  a  policy  written  and  intended  as  a  substitute  for  an 
existing  policy  in  another  company,  but  not  delivered  or  brought 
to  the  notice  of  insured  until  after  the  loss  is  not  a  valid  contract 
of  insurance  and  does  not  operate  as  a  cancelation  of  the  first  policy 
and  the  a.ssent  of  the  insured  in  such  case  is  essential. -^^  In  the 
decision  so  holding  the  court,  per  Weaver,  J.,  said:  ''The  point 
is  made  in  argument  that,  plaintiff  having  applied  to  Jameson  & 
French  for  insurance  without  designating  any  particular  company 
in  which  the  policy  was  desired,  the  agents  were  authorized  to  place 
it  in  any  responsible  company  represented  bj^  them,  and  that,  upon 
notice  to  them  of  the  cancelation  of  such  policy,  it  was  within  the 
scope  of  their  implied  authority  to  place  the  risk  with  some  other 
insurer.  With  this  contention  Ave  are  unable  to  agree.  Plaintiff  did 
not  deal  with  Jameson  &  French  as  mere  soliciting  agents  to  present 
its  application  to  different  companies  in  succession  until  one  was 
found  willing  to  accept  the  risk.  They  were,  as  we  have  seen,  re- 
cording agents  authorized  to  issue  policies  for  the  company. 
Plaintiff  applied  to  them  for  insurance  in  a  stated  sum.  They  fur- 
nished it,  and  plaintiff  ])aid  for  it.  The  contract  was  complete,  and 
thenceforward  these  agents  ceased  in  any  manner  to  represent  the 
insured.  If  the  defendant  thereafter  undertook  to  cancel  the  policy, 
it  was  a  new  and  independent  transaction,  in  which  its  agents  could 
not  represent  nor  bind  the  plaintiff  without  special  authority  so  to 
do,  or  a  previous  course  of  dealing  between  such  parties  from  which 
the  authority  may  be  implied.^'''    The  precedents  cited  to  the  con- 

^^  Farnum  v.  Phoenix  Ins.  Co.  83  ^''Citing:  United  States. — Grace  v. 
Cal.  246,  17  Am.  St.  Rep.  233,  23  American  Central  Ins.  Co.  109  U.  S. 
Pac.  869.  278,  27  L.  ed.  932.  3  Sup.  Ct.  207. 

^^  Waterloo  Lumber  Co.  v.  Des  Illinois. — Newark  Fire  Ins.  Co.  v. 
Moines  Ins.  Co.  158  Iowa,  563,  51  Sammons,  110  111.  166;  Hartford  Ins. 
L.R.A.(N.S.)  539  (annottjted  on  Co.  v.  McKenzie,  70  111.  App.  615. 
power  of  insurance  agent  to  bind  in-  Kansas.  —  Merchants'  Ins.  Co.  v. 
sured  by  transferring-  risk  from  one  Shultz,  8  Kan.  App.  798,  57  Pac.  306. 
company,  to  another  represented  by  Kentucky. — Commercial  Union  As- 
the  former),  138  N.  W.  504,  42  Ins.  sur.  Co.  v.  Urbansky,  113  Kv.  624,  68 
L.  J.  91.  S.  E.  653. 
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trary  effect "  and  others  of  that  class,  are  not  in  point.     In  each 
of  tliese  cases  the  person  receiving  the  notice  was  the  admitted  agent 
or  broker  of  the  insured,  or  the  course  of  business  between  the  in- 
sured and  tlie  coni])any's  agent  for  a  considerable  period  had  been 
such  as  to  justify  an  implication  of  autliority  to  act  in  the  premises. 
.     .     .     It  has  frequently  been  held  that  an  agent  has  no  author- 
ity to  insure  property  already  destroyed,  and  a  policy  written  and 
intended  as  a  substitute  for  a  subsisting  policy  in  another  company, 
but  not  delivered  or  brought  to  the  notice  of  the  property  owner  un- 
til after  the  loss,  is  not  a  valid  contract  of  insurance.^^    In  the  la.st 
cited  case,^^**  as  in  the  case  at  bar,  the  insurer,  in  the  first  policv.  the 
Phoenix  Company,  notified  its  agent  to  cancel  it.    The  agent  Roh- 
rer  made  the  entry  in  his  books,  transferred  the  premium  credit  to 
the  Milwaukee  Company,  and  wrote  up  a  policy  in  the  last-named 
company  ready  for  delivery  to  the  insured,  who  was  given  no  notice 
of  the  transaction  until  after  a  fire  had  destroyed  the  property,  when 
an  actual  delivery  of  the  |)olicy  was  made.     In  holding  that  such 
acts  did  not  work  a  cancelation  of  the  first  policy  the  court  reviews 
the  precedents  to  which  we  have  already  called  attention,  and  says: 
'These  cases  hold  that  the  written  but  undelivered' policy  never 
matured  into  a  contract  for  insurance,  and  that  liability  upon  the 
subsisting  policy  which  was  intended  to  be  replaced  was  fixed  by 
the  burning  of  the  property  while  it  was  still  in  force.     The  acts  of 
bookkeeping  of  Rohrer  in  marking  cancelation  on  his  oflfice  record 
of  the  Phoenix  Company's  policy  and  transferring  in  his  accounts 
the  credit  for  premium  from  that  company  to  the  defendant  com- 

Mahie.— Clark  v.  Insurance  Co.  of  Va.  116,  10  Am.  St.  Rep.  819,  4  S. 

North  America,  89  Me.  26,  35  L.R.A.  E.  178. 

276,  35  Atl.  1008.  Wisconsin.— John   R.   Davis   Lum- 

Michigan.  —  Snedieor  v.  Citizen's  her  Co.  v.  Hartford  Eire  Ins.  Co.  95 

Ins.  Co.  106  Mich.  83,  64  N.  W.  35.  Wis.  226,  37  L.R.A.  131,  70  N.  W.  84. 

Minnesota.  —  Broadwater  v.  Lion  ^^  Citing:    Michigan. — Kooistra    v 

Ins.  Co.  34  ]\Iinn.  40(),  26  N.  W.  455.  Rockford  Ins.  Co.  122  Mich.  626,  81 

il//s,so?<r/.— Edwards  v.  Sun  ?.Iulual  N.  W.  568. 

Ins.  Co.  101  Mo.  App.  45,  73  S.  W.  New   Yorfc.— Standard   Oil    Co.   v. 

&86.  Triumph  Ins.  Co.  64  N.  Y.  85. 

New  York. — Hermann  v.  Niagara  Pennsylvania. — Arnfeld  v.  Guard- 
Fire  Ins.  Co.  100  N.  Y.  411,  53  Am.  ian  Assur.  Co.  172  Pa.  605,  34  Atl. 
Rep.  197,  3  N.   E.  341;   Stillwell   v.  580. 

Niagara  Fire  Ins.  Co.  72  N.  Y.  385;  ^^  Citing    Stebbins    v.    Lancashire 

Partridge    v.    Milwaukee    Mechanics'  Ins.  Co.  60  N.  H.  65;  Clark  v.  Insur- 

Ins.  Co.  43  N.  Y.  Supp.  632,  13  App.  ance  Co.  of  North   America,  89  Me. 

Div.  519.  26,  35  L.R.A.  276,  35  Atl.  1008;  Kerr 

Tennessee.— UiXTi'm  v.  Palatine  Ins.  v.  Milwaukee  ]\Iechanics'  Ins.  Co.  117 

Co.  106  Tenn.  523,  (il  S.  W.  1024.  Fed.  442,  54  C.  C.  A.  616. 

Virginia.— ^l\\\ui\\    Union    Soc.    v.  ^^»  Kerr  case  in  last  note. 
Scottish  Union  National  Ins.  Co.  84 
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pany,  all  done  in  anticipation  of  his  purposed  delivery  of 
defendant  company's  policy  in  replacement  for  the  expected  sur- 
render of  the  policy  of  the  Phoenix  Company,  were  futile,  and 
affected  no  existing  rights  or  liabilities.^"  In  the  present  case  it 
clearly  appeared  that  at  the  time  of  the  burning  of  the  elevator  the 
policy  of  the  Phoenix  Insurance  Company  was  a  valid  contract  of 
insurance,  which  had  never  been  surrendered  nor  canceled ;  and  that 
plaintiff,  the  insured,  then  held  it  as  such.  The  policy  of  the 
defendant  company  was  then  an  undelivered  writing,  not  yet  a 
contract  and  because  of  the  destruction  of  the  property  while  it  was  in 
that  condition  is  never  became  a  contract.'  The  Clark  Case^^  cited 
from  the  Maine  court  arose  upon  a  state  of  facts  very  similar  to 
those  we  have  here  to  deal  with.  The  plaintiff  applied  to  the  agents 
for  insurance  which  they  wrote  in  the  Commercial  Union  Company. 
A  few  days  later  that  company  wrote  the  agents  to  cancel  the  policy. 
Without  notifying  the  insured,  they  directed  their  clerk  to  write 
another  policy  in  the  Insurance  Company  of  North  America.  Tliat 
policy  was  antedated,  as  was  done  in  this  case,  and  credit  for  the 
premium  paid  was  transferred  to  the  last  named  company.  Before 
the  change  was  reported  to  the  insured,  the  property  burned. 
Thereafter  the  agent  induced  the  insured  to  receive  the  last  policy 
and  give  up  the  one  first  written,  assuring  him  that  it  would  be  all 
right.  As  a  matter  of  safety  separate  actions  were  brought  on  these 
policies  setting  up  the  facts  of  the  attempted  cancelation  and 
change.  Speaking  with  reference  to  the  action  upon  the  policy  last 
issued,  the  court  says:  'The  agent  had  no  authority,  express  or 
implied,  to  effect  any  insurance  for  the  plaintiff  beyond  what  had 
already  been  completed.  His  authority  was  to  procure  for  the 
plaintiff  $1,200  insurance  in  one  of  the  companies  which  he  repre- 
sented, and,  having  done  that  to  the  acceptance  of  the  plaintiff,  his 
agency  so  far  as  the  plaintiff  was  concerned  was  accomplished,  and 
he  had  no  authority  to  make  further  insurance  on  the  behalf  of 
the  plaintiff.  Nor  was  it  the  intention  even  of  the  agent  to  effect 
additional  insurance.  It  was,  at  the  most,  an  attempt  to  transfer  a 
risk  from  one  company  to  another  at  the  instance  of  the  company 
then  carrying  the  risk  and  without  the  consent  of  the  insured.  The 
attempted  cancelation  and  the  effort  to  place  the  risk  in  the  defend- 
ant company  were  parts  of  the  same  transaction  with  no  consent  of 
the  assured.  Unless  the  cancelation  was  valid,  the  second  risk  did 
not  attach.    It  is  not  pretended  that  plaintiff  was  aware  of  any  inten- 

20  Citing  London  &  Lancashire  Ins.        ^^  Clark  v.  Insurance  Co.  of  North 
Co.  V.  .Turnbull,  8G  Ky.  230,  237,  5  S.    America,  89  Me.  26,  35  L.R.A.  276, 
W.   542;    Hartford   Ins.    Co.   v.   Me-    35  Atl.  1008. 
Kenzie,  70  111.  App.  615,  623. 
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tion  or  attempt  at  cancelation  until  the  morning  after  the  loss 
occurred.  Until  the  five  daj^s'  notice  provided  in  the  policy  should 
be  given  him,  or  until  he  should  consent  to  such  cancelation,  the 
first  policy  would  remain  in  force,  and  the  second  would  not  becomt; 
operative  as  a  legal  subsisting  contract.'  Quite  in  point  and  to  the 
same  effect  are  Massasoit  Steam-Mills  Co.  v.  Western  Assur.  Co.* 
Wilson  v.  New  Hampshire  Insurance  Company,^  St^bbins  v.  Lan- 
cashire Insurance  Company.^  If  it  be  said  that  Jameson  &  French, 
being  agents  of  the  Manufacturers'  Company,  its  assent  to  the 
issuance  of  the  second  policy  must  be  assumed,  it  is  none  the  less 
true  that  the  assent  of  the  plaintiff  was  ea^ential  to  the  existence  of 
a  completed  contract,  and,  if  such  assent  was  not  given  or  procured 
until  after  the  subject  of  insurance  had  been  destroyed,  the  com- 
pany would  not  be  bound  thereby.*  Counsel's  illustration  of  a  case 
in  which  the  insurance  companies  dealing  directly  together,  the 
second  company  agreeing  to  take  the  risk  which  is  being  carried  by 
the  first  company  and  loss  ensues  before  the  policy  is  delivered,  does 
not  cover  the  case  at  bar.  In  such  instance  there  is  a  complete  con- 
tract of  reinsurance  for  the  benefit  of  the  first  insurer  which  may  be 
enforced.  But  the  first  company  is  in  no  manner  relieved  from  its 
obligation  to  the  property  owner,  although  it  is  in  position  to  pro- 
tect itself  against  ultimate  loss  by  calling  upon  the  second  company 
for  the  promised  indemnity.^  Neither  company  is  empowered  to 
speak  or  act  for  the  holder  of  the  first  policy  or  to  bind  him  to  an 
acceptance  of  the  second  policy,  and  he  is  equally  powerless  to  bind 
the  second  insurer  by  a  consent  given  before  a  loss  has  occurred. 
But  two  cases  are  brought  to  our  attention  from  which  any  apparent 
support  for  defendant's  position  can  be  extracted  ^  and  a  careful 
reading  of  these  demonstrates  that  neither  goes  to  the  extent  claimed 
for  it.  In  the  Arnfeld  ('ase®*  plaintiff  employed  a  broker  to  procure 
insurance  and  the  broker  obtained  a  policy  from  the  Guardian  Com- 
pany. This  company  thereafter  notified  the  broker  of  its  purpose 
to  cancel  the  policy  within  five  days.  Acting  u])on  the  notice,  the 
broker  at  once  procured  a  policy  in  the  Queen  Company,  and 
notified  the  Guardian  Company  thereof,  and  assured  it  that  it  was 
relieved  from  further  liability.     The  insured  accepted  the  policy 

1 125  Mass.  110.  ^  Citing  Massasoit  Steam-Mills  Co. 

2  140  Mass.  210,  5  N.  E.  818.  v.  Western  Assur.  Co.  125  Mass.  110. 

3  60  N.  H.  65.  ^  Citing  Larsen  v.  Thuringia-Araer- 
*  Ciliiig  Mutual  Ins.  Co.  v.  Young's  ican  Ins.  Co.  208  111.  l()(i.  70  N.  E. 

Adnir.  00  U.  S.  (23  Wall.)  85,  23  L.   31;  Arnfeld  v.  Guardian  Ins.  Co.  172 
ed.  152;  Michigan  Pipe  Co.  v.  Mich-   Pa.  605,  34  Atl.  580. 
igan  Fire  &  ]\Iarine  Ins.  Co.  92  INlich.        ^*  See  note  6  above. 
4S)3,  20  L.K.A.  277,  52  N.  W.  1070, 
and  cases  already  cited. 
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from  the  Queen  Company,  and  that  company  conceded  its  liabiHty, 
and  paid  its  proportion  of  the  loss.  Action  was  also  brought  on  the 
fh-st  policy,  and  the  essence  of  the  decision  upon  appeal  in  that  case 
is  that  the  court  should  have  instructed  the  jury  that  if  the  second 
policy  was  taken  as  a  substitute  for  the  first  and  not  merely  as 
additional  insurance,  and  if  the  second  company  accepted  responsi- 
bility and  paid  its  share  of  the  loss,  then  the  first  policy  should  be 
treated  as  canceled,  and  no  recovery  could  be  had  thereon.  Of  the 
soundness  of  this  proposition  there  can  be  no  dispute,  and  it  is  in 
no  manner  inconsistent  with  the  conclusions  we  have  above 
announced.  The  Larsen  Case,^*  decided  by  the  Ihinois  court,  i? 
substantially  similar  in  its  facts  to  the  Arnfeld  Case,  in  that  after 
being  notified  of  the  exchange  of  policies,  the  insured  not  only  as- 
sented thereto,  but  presented  its  claim  to  the  substituted  company, 
which  acknowledged  its  liability  and  paid  its  proportion  of  the 
loss.  The  insured  having  thus  received  the  indemnity  promised 
in  the  policy  last  issued,  the  court  very  properly  says :  'It  cannot 
now  lie  in  him  to  say  that  there  was  no  consideration  for  the  sur- 
render of  the  policy  issued  by  the  appellee  and  that  appellee  is  not 
relieved  from  liability  by  that  transaction.'  'Without  further  con- 
sideration of  the  authorities,  we  have  to  say  that  we  are  quite  clear 
that  there  was  never  any  efficient  cancelation  of  the  policy  issued 
by  the  defendant,  nor  was  there  a  valid  substitution  therefor  of  the 
policy  of  the  ^lanufacturers'  Company.  For  the  reason  already 
stated,  it  nuist  be  held  that  the  defense  based  upon  an  alleged  avoid- 
ance of  the  policy  by  the  act  of  the  plaintiff  in  procuring  additional 
insurance  is  without  any  support  in  the  record." 

§  638.  Cancelation:  condition  that  notice  be  given  party  procur- 
ing insurance:  provision  that  agent,  etc.,  is  insured's  agent. — The 
rules  given  in  the  last  two  sections  apply,  even  though  the  policy 
provides  that  the  risk  may  be  terminated  by  giving  notice  ''to  the 
person  who  may  have  procured  this  insurance  to  be  taken,"  '  or 
where  there  is  a  condition  that  any  person  procuring  the  policy 
shall  be  deemed  the  agent  of  the  assured  in  any  transaction  relating 
to  the  insurance.®     It  is  held  that  a  provision  like  the  former  does 

6"  See  note  6  above.  819,  4  S.  E.  178;  Grace  v.  American 

'Niagara  Fire  Ins.  Co.  v.  Raden,  Central   Ins.   Co.   109   U.   S.   278,  27 

87  Ala.  311,  13  Am.  St.  Rep.  36,  5  L.  ed.  932,  3  Sup.  Ct.  207.     But  see 

So.  876.  same  case,  16  Blatchf.   (U.  S.  C.  C.) 

Agent  of  insured :  provision  in  pol-  433,  Fed.  Cas.  No.  5648.     See  §§  508 

icy  that  agent,  etc.,  is,  see  §§  508  et  et  seq.  herein, 
scq.  herein.  When  such  agent  has  no  authority 

8  White    V.    Connecticut    Fire    Ins.  to    surrender    j^olicy,    see    Wicks    v. 

Co.    120   Mass.   230;    Mutual   Assur.  Scottisli   Union  &   National   Ins.   Co. 

Soc.    V.    Scottish    Union    &    National  107  Wis.  600,  83  N.  W.  781. 
Ins.  Co.  84  Va.  IIG,  10  Am.  St.  Hep. 
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not  apply  to  a  person  procuring  the  insurance,  where  he  is  the  agent 
of  the  company  which  issues  the  policy,  for  such  a  construction  of 
the  clause  would  l)e  against  public  policy .»  If  the  provision  that 
the  person  who  procures  the  policy  shall  be  deemed  the  agent  of  the 
assured,  and  not  of  the  company  has  any  force  whatever,  its  obvious 
meaning  is  that  the  person  procuring  the  insurance  shall,  in  respect 
to  that  matter,  be  deemed  the  agent  of  the  insured.^"  It  hai»  been 
held,  however,  that  if  such  a  condition,  or  a  like  one,  exists  in  the 
policy,  a  notice  of  cancelation  to  the  agent  or  broker  who  effected 
the  policy  is  sufficient.^^  In  Lipman  v.  Niagara  Fire  Insurance 
Company  ^2  ^j-j^  condition  in  the  policy  wa.«,  that  the  insurance 
could  be  determined  at  any  time  by  the  company,  "on  giving  notice 
to  that  effect  to  the  assured,  or  to  the  person  who  may  have  procured 
this  insurance  to  be  taken  by  this  company."  The  action  in  that 
cai=e  was  upon  an  agreement  to  insure,  evidenced  by  a  binding  slip. 
It  was  held  that  notice  of  cancelation  given  to  the  brokers  procur- 
ing the  insurance  was  sufficient.  The  decision  was  based  upon  the 
rule  of  law,  that  in  such  cases  the  conditions  in  the  policies  in  ordi- 
nary use  in  like  risks  governed  the  contract.  That  the  court  in- 
tended to  establish  by  this  decision  a  general  rule,  which  would 
apply  in  cases  where  similar  provisions  in  policies  exist,  does  not 
satisfactorily  appear.  It  refers  to  an  earlier  case  in  that  state,^^ 
and  says :  "The  special  language  of  the  condition  in  the  defendant's 
policy  upon  this  point  was,  it  is  said,  inserted  to  meet  the  objection 
pointed  out  by  this  court"  therein.  In  addition  to  this,  the  court 
notices  the  fact  that  the  agency  for  the  insured  existed  at  the  time  of 
notice.  It  says:  "The  brokers  procured  the  insurance.  In  fact, 
their  duties  in  respect  to  it  had  not  terminated.  The  binding  slip 
provided  that  the  policy,  when  issued,  should  be  delivered  at  their 

office." 

§  639.  Cancelation:  when  notice  to  insured's  agent  or  broker  is 
sufficient. — A  notice  of  cancelation  must,  in  order  to  be  eff'ective,  be 

'Niao-ara  Fire  &  Hambure-Brera-  ^i  Newark   Fire   Ins.   Co.   v.    Sam- 
en  Ins.  Co.  V.  Raden,  87  Ala.^'311,  13  mons,  11  111.  App.  230;  Standard  Oil 
Am.  St.  Rep.  36,  5  So.  876.     See  §§  Co.  v.  Triumph  Ins.  Co.  64  X.  Y.  8o 
508  et  sen.  herein.  ''  121  N.  Y.  454,  8  L.R.A    719    24 

10  Hermann   v.   Niagara   Fire   Ins.  N.  E.  699.    See  Karelsen  v.  Sun  Fire 

Co   100  \.  Y.  411,  53  Am.  Rep.  197,  Office,  122  N.  Y.  545,  25  N.  E.  921, 

3  N.  E.  341,  per  Andrew,  J.;  Mutual  34  X.  Y.  St.  Rep.  135;  De  Grove  v. 

Assur.  Soc.  V.  Scottish  Union  &  Xa-  Metropolitan  Ins.  Co.  61  N.  Y.  o94, 

tional  Ins.  Co.  84  Va.  116,  10   Am.  19  Am.  Rep.  305. 

St    Rep.  819,  4  S.  E.  178,  12  Va.  L.  "  Hermann   v.   Niagara    Fire   Ins. 

J.  391,  17  Ins.   L.   J.  570,  per  the  Co.  100  N.  Y.  411,  53  Am.  Rep.  19., 

court;    Grace    v.    American    Central  3  N.  E.  341. 
Ins.  Co.  109  U.  S.  278,  27  L.  ed.  932, 

3  Sup.  Ct.  207. 
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given  to  an  agent  authorized  to  receive  the  same  for  the  assured,^* 
and  as  a  general  rule,  a  notice  to  the  insured's  agent  will  not  be 
effectual  where  the  unearned  premium  is  not  returned. ^^  So  if  an 
agent  has  the  policy  in  his  possession,  it  may  be  inferred  that  he  has 
authority  to  receive  notice,  even  though  he  be  only  an  agent  to 
procure  insurance.^®  So  a  partnership  may  be  concluded  by  a  can- 
celation of  a  policy  upon  its  property  where  one  of  its  members  con- 
sents theretp.^'  And  if  the  assured  knows  that  the  company's  agent 
has  received  notice  to  cancel,  he  is  bound,  from  the  time  he  obtains 
the  knowledge,  if  a  right  exists  in  the  company  to  terminate  by 
notice.^*  Again,  where  a  policy,  effected  by  a  broker,  provided  that 
the  insurer  could  increase  the  rate  of  premium  at  his  option,  and 
the  company  gave  notice  to  the  broker  of  such  increase  and  the 
latter's  clerk  returned  the  policy  with  directions  to  cancel,  which 
was  done,  it  was  held  that  no  action  would  lie  upon  the  policy. ^^ 

An  agent  may  not  keep  a  policy  in  force  for  his  own  benefit  where 
instructed  to  cancel,  and  whatever  advantage  may  result  to  him  in 
such  case  inures  to  the  principal.^" 

§  639a.  Same  subject:  where  agency  is  general  as  to  insured's 
business. — The  authority  conferred  upon  agents  or  brokers  by  in- 
sured, or  the  nature  of  their  employment,  may  be  such  as  to  enable 
them  to  accept  notice  of  cancelation  which  will  bind  assured.^  And 
such  notice  may  be  given  to  a  general  agent  of  the  assured.  Thus, 
if  a  broker  has  been  accustomed  to  act  as  general  agent  in  regard  to 

1*  See  Lancashire  Ins.  Co.  v.  Nill,  ^^  Sprini^field  Fire  &  Marine  Ins. 

114  Pa.   St.  248,  6  Atl.  43;   Mutual  Co.  v.  McKinnon,  59  Tex.  507.     See 

Assur.  Soe.  v.  Scottish  Union  &  Na-  §  642  herein. 

tional  Ins.  Co.  84  Va.  116,  4  S.  E.  ^^  Standard  Oil  Co.  v.  Triumph  Ins. 

178.     An  agent  may  accept  notice  of  Co.  6  Thomp.  &  C.    (N.  Y.)    300,  3 

cancelation   for   his   principal  where  Hun   (N.  Y.)  591,  aff'd  64  N.  Y.  85. 

he  has  entire  charge  of  the  ]iropertv.  See  Xenos  v.  AYickham,  2  L.  R.  Eng. 

Buick  V.  Mechanics'  Ins.  Co.  103  Mich.  &  Ir.  App.  296,  14  Com.  B.  N.  S.  861, 

75,  61  N.  W.  337,  24  Ins.  L.  J.  375.  13  Eng.  Rul.  Cas.  422. 

On  sufficiency  of  notice  to  insured  ^o  Button  v.  Willner,  52  N.  Y.  312. 

of  cancelation  of  fire  policy,  see  note  ^  Massaclnisetts. — Parker  D.  Young 

in  50  L.R.A.(N.S.)  35.  Manufacturine:  Co.  v.  Exchange  Ins. 

15  Van  Valkenhurgh  v.  Lenox  Fire  Co.  166  Mnss.  484,  44  N.  E.  614. 

Ins.  Co.  51  N.  Y.  465.  Micliigan. — Kooistra    v.    Rockford 

Cancelation  :    return    of    unearned  Ins.  Co.  122  Mich.  626,  81  N.  W.  568. 

premium,  see  §§  1671  et  seq.  herein.  Mississippi. — Northern   Assur.    Co. 

1^  Standard    Oil    Co.    v.    Triumph  v.    Newman    Lumher    Co.    105   Miss. 

Ins.  Co.  64  N.  Y.  83,  85.    See  Lipman  688,  63  So.  209. 

V.  Niagara  Fire  Ins.  Co.  121  N.  Y.  Ohio. — Johnson  v.  Nortli  British  & 

454,   8   L.R.A.   719,   24   N.    E.    609;  Mercantile  Ins.  Co.  66  Ohio  St.  6,  63 

Hartford  Fire  Ins.  Co.  v.  Reynolds,  N.  E.  610. 

36  Mich.  502.  Wisconsin. — Schauer  v.  Queon  Ins. 

"Hillock  v.   Traders'  Ins.   Co.  54  Co.  of  America,  88  Wis.  561,  60  N. 

Mich.  531,  532,  20  N.  W.  571.  W.  994.     See  §  641  herein. 
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matters  of  insurance  for  another,  and  is  vested  with  discretionary 
powers  in  relation  thereto,  and  the  company  charges  the  broker 
with  the  premium,  and  tlie  pohcy  remains  in  its  hands,  notice  of 
cancehition  to  such  broker  is  sufiicient ;  ^  sO  where  a  bpoker  is 
authorized  to  keep  the  owner's  property  insured  by  taking  out  poh- 
cies,  renewing  them,  paying  premiums  thereon  for  the  owner  and 
obtaining  other  insurance  in  lieu  of  expired  or  canceled  policies 
and  said  course  of  dealing  ha.-^  been  carried  on  for  some  time,  the 
broker  is  a  general  agent  of  the  owner  in  said  matters  and  the 
owner  is  bound  by  notice  of  cancelation  given  to  said  broker.^  In 
a  case  in  the  Federal  court  a  firm  of  general  insurance  agents  and 
brokers  v.as  employed  by  assured  and  clothed  with  discretion  as  to 
the  companies  to  be  selected,  and  with  such  authority  as  was  neces- 
sary to  accomplish  the  purpose  of  such  employment  and  said  firm 
was  authorized  to  procure  insurance  In  a  certain  amount  at  a  lower 
rate  and  under  a  better  form  in  good  companies.  Certain  policies 
were  procured  from  local  agents  in  the  New  York  standard  form, 
the  premiums  being  charged  to  the  brokers,  who,  while  said  policies 
were  in  their  possession  and  while  they  were  engaged  in  endeavoring 
to  secure  the  aggregate  amount  of  insurance  desired  by  insured, 
received  notice  of  cancelation  of  the  policy  in  suit,  which  had  never 
been  delivered  to  assured.  Said  notice  was  the  only  one  given  as  to 
that  pohcy  and  it  with  others  issued  by  other  insurers  from  whom 
like  notices  had  been  received,  was  surrendered  by  said  agents  after 
the  expiration  of  five  days  and  before  the  fire.  It  was  held  that 
the  power  to  receive  and  act  upon  the  notice  of  cancelation  as  was 
done  was  within  the  scope  of  the  authority  conferred  upon  such 
agents  or  brokers  by  assured.'* 

But  if  no  general  authority  to  act  for  the  assured  be  shown,  or  if 
there  be  no  known  and  uniform  usage,  and  there  is  no  evidence  of 
any  other  than  a  special  employment  to  eff'ect  a  policy,  then  no 
authority  exists  to  cancel  or  receive  notice  of  cancelation  for  the 
assured.* 

2  Stone  V.  Franklin  Ins.  Co.  105  N.  ed.  932)  ;  Standard  Leather  Co.  v. 
Y.  543,  12  N.  E.  45.  Ins.  Co.  of  North  America,  224  Pa. 

As  to  agency  created  by  possession  178,  73  Atl.  216,  38  Ins.  L.  J.  90*  ; 

of  policy,  see  §  611  lierein.  Standard   Leather   Co.   v.    Allemania 

3  Edwards  v.  Home  Ins.  Co.  100  Fire  Ins.  Co.  224  Pa.  186,  73  Atl. 
Mo.  App.  695,  73  S.  W.  881  (under  192. 

Rev.  Stat.  Mo.  1889,  sec.  7997,  defin-  *  Adams      v.      Manufacturers'      & 

ing   insurance   broker).  Builders  Fire  Ins.  Co.  17  Fed.  630; 

*  Northern  Assurance  v.   Standard  Bennett  v.   Citv  Ins.   Co.  115  Mass. 

Leather  Co.  165  Fed.  602,  91  C.  C.  A.  241.     See  §§  636,  637  herein.     Ex- 

440,  38  Ins.  L.  J.  346  {dii^titiguishing  amine  Ferguson  v.  Northern  Assur- 

Grace  v.  American  Central  Ins.  Co.  ance  Co.  26  S.  Dak.  346.  128  N.  AV. 

109  U.  S.  278,  3  Sup.  Ct.  207,  27  L.  125;    Nabors    v.    Commercial    Union 
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§  639b.  Notice  of  cancelation  by  or  to  agent  or  broker  of  insured: 
whether  question  for  jury.— The  question  whether  an  authority  of 
an  agent  to  elfect  an  insurance  is  extended,  so  as  to  warrant  d  can- 
celation by  notice  to  him  thereof,  depends  largely  upon  the  circum- 
stances of  the  ca.se.  It  is  a  question  of  fact.«  And  the  question 
whether  a  person  who  had  been  authorized  to  look  out  for  the  in- 
sured's insurance  had  authority  to  surrender  policies  for  cancelation 
is  one  for  the  jury.'^  It  is  also  said  that  such  question  depends  on 
the  fact,  and  not  necessarily  on  the  stipulations  in  the  policy .^  In 
another  case,  an  agent  had  several  times  acted  for  the  insured  in 
canceling  a  policy,  taking  out  a  new  one  each  time,  and,  after 
receiving  notice  to  cancel,  did  so  and  accepted  the  unearned  pre- 
mium, "it  was  held  that  there  was  evidence  for  the  jury  of  an 
authority  to  cancel,  although  the  agent  neglected  to  obtain  further 
insurance.^ 

§  640.  Cancelation:  agent  of  both  parties. — An  agency  repre- 
senting several  companies  authorized  to  act  on  applications  and 
issue  policies  and  to  cancel  the  same  when  necessary  or  proper  may 
act  as  insured's  agent  in  accepting  or  waiving  notice  of  cancelation 
and  obtaining  other  insurance  in  place  of  that  canceled.^"  So  notice 
may  be  sent  through  agents  who  issued  the  policy  and  who  are 
acting  in  the  matter  in  insured's  behalf  or  at  his  request.^^  So  the 
relationship  between  the  sender  of  a  notice  of  injury  and  death  and 
the  insurer  is  immaterial  where  the  insurer  receives  and  acts  there- 
on, as  where  said  notice  is  sent  by  the  coroner.^^  Again  a  request  by 
an  officer  of  the  insured  corporation  who  was  also  a  member  of  a 
firm  of  insurance  agents  that  the  policies  in  question  be  canceled  is 
sufficient  in  North  Carolina  under  the  standard  policy  clause  as  to 
cancelation.^^ 

Assurance  Co.  Ltd.  125  La.  398,  51   agent  to  cancel,  not  communicated  to 
So.  429.  insurer:  wlien  insurer  not  liable,  see 

^  Bennett  v.  City  Ins.  Co.  115  Mass.  Manchester  Fire  Assur.  Co.  v.  Hen- 
241.  *  sin,  66  111.  App.  616. 

Whether  question  of  rescission  or       "  Powers  v.  New  England  Fire  Ins. 
cancelation  is  one  of  law  or  fact,  see   Co.  68  Vt.  390,  35  All.  331. 
§  1682  herein.  ^^  Continental      Casualty      Co.      v. 

7  O'Neill  V.  Northern  Assur.  Co.  of  Buchtel,  74  Kan.  823,  105  N.  W.'707. 
London.  145  Mich.  516,  108  N.  W.  ^^  Roberta  Manufacturing  Co.  v. 
996    13  Det    L   N.  620.  Royal   Exchange   Assur.   Co.   161  N. 

8  Indiana  Ins.  Co.  v.  Hartwell,  100    Car.  88,  76  S.  E.  865,  42  Ins.  L.  J. 
"  ind.  566.  40/.     This  case  was  an  action  to  re- 

9  McCartney  v.  State  Ins.  Co.  33  cover  upon  divers  policies  of  insur- 
Mo.  App.  652.  ance,  11  in  number,  alleged  to  have 

10  .Johnson  v.  North  British  &  Mer-  been  issued  by  defendants  to  the 
cantile  Ins.  Co.  66  Ohio  St.  6,  63  N.  i)laintitf  on  its  property,  which  was 
E.  GIO.  destroyed    by   tire   on   December   25, 

Instructions  by  insured  to  insurer's   1910.  '  Five  of  these  policies  were  al- 
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§  640 


This  question  as  to  agents  of  both  parties  is  to  be  distinguished 
from  that  wliere  the  pohcy  provides  that  the  person  procuring  the 


Icged  to  have  been  issued  by  the  Roy- 
al Exchange  Assurance  Company  aiul 
its  four  associates  on  November  2(5, 
1})1(),  the  said  companies  being,  at  the 
time,  represented  by  C.  N.  G.  Butt  & 
Co.  an  insurance  agency  at  Cliarh)tte, 
N.  C.  and  the  other  policies,  called 
the  "Concord  policies,"  were  issued 
by  the  insurance  agency  of  Jno.  K. 
Patterson  &  Co.  at  Concord,  N.  C. 
E.  F.  White,  of  Concord,  was  a  mem- 
ber of  the  insurance  firm  of  Jno.  K. 
Patterson  &  Co.  and  also  secretary 
and  treasurer  of  the  Roberta  Manu- 
facturing Comjiany,  plaintiff  in  this 
case.  John  C.  IJniikin  was  its  presi- 
dent, and,  S.  M.  Robinson  was  a  direc- 
tor, and  had  joint  control  and  man- 
agement of  the  i)laintiff's  affairs  with 
John  C.  Rankin.  At  the  request  of 
White,  policies  to  tlie  amount  of  $40,- 
000  were  made  out  by  Jno.  J.  l^at- 
terson  &  Co.  and  afterwards  other 
policies  to  tlie  amount  of  $20,000 
were  similarly  made  out  by  them,  and 
all  of  them  handed  to  White,  who 
placed  them  in  the  drawer  of  the  desk 
which  was  in  the  office  of  Patterson 
&  Co.  The  court  per  Walker,  J., 
said:  "(8)  But  there  is  another  view 
of  the  case  equally  as  fatal  to  the 
contention  that  the  Concord  policies 
were  in  force  at  the  time  of  the  fire. 
These  policies,  if  ever  delivered  and 
in  force,  were  of  the  standard  form; 
that  is,  the  form  prescribed  by  the 
statute.  Revisal,  sec.  47(30.  The  fol- 
lowing is  one  of  the  provisions  of 
each  policy:  'This  policy  shall  be 
canceled,  at  any  time,  at  the  request 
of  the  insured,  or  by  the  company  by 
giving  five  days'  notice  of  such  can- 
celation.' The  standard  form  of  pol- 
icy originated,  we  believe,  in  the  state 
of  New  York,  and  our  form  was  sul)- 
stantially  cojiied  from  the  one  in  use 
there.  The  Court  of  Appeals  of  that 
state  has  construed  the  provision  of 
the  policy  in  regard  to  cancelation, 
which  we  have  quoted,  in  the  case  of 
Crown  Point  Iron  Co.  v.  Aetna  Ins. 


Co.  127  N.  Y.  608,  28  N.  E.  653,  14 
L.R.A.  147,  and  it  was  there  decided 
that  all  that  is  required  for  a  cancel- 
ation of  a  policy  and  the  immediate 
termination  of  the  insurance  is  a  re- 
quest from  the  insured  to  the  insurer, 
which,  if  transmitted  by  mail,  must 
have  been  received  by  the  insurer, 
but  as  soon  as  received  the  cancela- 
tion takes  effect  at  once.  The  policy 
then  under  consideration  used  the 
words,  'may  be  canceled,'  instead  of 
the  words,  'shall  be  canceled,'  which 
are  those  to  be  found  in  the  policies 
sued  on  in  this  case.  The  court,  how- 
ever, said  that  the  terminology  was 
practically  the  same  and  that  the 
words,  'may  be  canceled,'  being  the 
language  of  the  insurer  in  its  policy 
(which  was  not  of  standard  form), 
were  employed  for  tlie  benefit  of  the 
insured,  and  should  therefore  receive 
a  liberal  construction  from  the  court, 
and  that,  as  thus  used,  it  is  not  mere- 
ly permissive,  but  imperative,  and 
has  the  meaning  of  'must'  or  'shall.' 
It  therefore  held  that  the  assent  of 
the  insurer  to  the  cancelation  was 
not  required,  as  the  ))arties  could,  by 
consent,  have  canceled  the  policy 
without  any  such  provision.  It  was 
also  said  that,  while  it  takes  two  to 
make  a  contract,  one  may  end  it,  if 
the  contract  itself  so  provides.  This 
is  a  self-evident  proposition.  The 
court,  in  that  ca.se,  concludes  with 
these  words :  'No  consent  of  the  in- 
surer is  essential.  No  meeting  of 
minds  is  required.  No  act  on  his  part 
is  necessary.  The  contract  through 
the  force  of  its  own  provision  is  end- 
ed by  the  action  of  the  insurer  (or 
insured)  onlv.  Stone  v.  Franklin 
Fire  Ins.  Co."  10.5  N.  Y.  543,  12  N.  E. 
45.  Although  the  language  of  the 
parties  is  at  the  "recjuest"  of  the  as- 
sured in  the  one  instance  and  on  "no- 
tice" to  the  assured  in  the  other,  we 
think  that  in  both  it  is  within  the 
power  of  the  party  desiring  to  end 
the  contract  to  do  so  without   either 
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insurance  is  the  auent  of  the  insured,  and  not  of  the  company,  in 
all  transactions  relating  to  the  insurance.  In  the  cases  wherein  the 
point  here  considered  has  been  raised  and  determined,  the  fact  was 
assumed  to  exist  that  the  agent  did  act  for  both  parties,  assured  and 
assurer.  Thus,  the  question  was  directly  raised  in  a  Michigan  case,^* 
where  it  was  held  that  an  agent  so  acting  might  be  authorized  as 
well  to  receive  as  to  give  notice  of  cancelation.  It  appeared  that  an 
agent  of  the  company  agreed  with  the  policyholder  to  keep  his 
property  insured,  gave  a  personal  credit  to  him,  and  arranged  the 
premium  out  of  his  own  money  or  credits  with  the  company  and 
he  retained  possession  of  the  policy,  and  it  was  declared  that  his 
knowledge  of  the  cancelation  and  the  return  or  credit  to  him  of  the 


consent  or  action  on  the  part  of  the  notifying  Butt  &  Company  not  to  re- 
other.  When  the  insured  surrenders  new  their  policies.'  We  see,  there- 
the  policy  and  requests  that  it  be  fore,  that  under  the  statute  and  by 
canceled,  he  can  do  no  more.  Unless  the  terms  of  the  policy,  the  sole  re- 
that  ends  the  contract,  he  is  powerless  quirement  to  effect  cancelation  is  a 
to  end  it,  and  the  company,  while  able  request  by  the  insured  duly  commun- 
itself  to  hang  on  or  let  go  as  it  wishes,  icated  to  the  insurer,  and  no  action 


can  hold  him  against  his  will.  An 
insolvent  insurer  by  refusing  to  can- 
cel could  prevent  the  insurer  from 
procuring  other  insurance.' 

"In  our  case,  the  general  agents, 
who  wrote  the  policies,  retained  them 
in  their  possession  and  kept  them  un- 
der their  control,  in  the  desk  of  Pat- 
terson &  Company,  or  a  desk  in  their 


on  the  part  of  the  latter  and  no  form- 
al or  physical  defacement  of  the  pol- 
icy is  required.  A  request  thus  made 
operates  to  cancel  the  policy,  even  if 
the  insurer  absolutely  refuses  to  per- 
mit it  to  be  done.  16  Am.  &  Eng. 
Enc.  (2nd  ed.)  87.  The  Concord  pol- 
icies were  therefore  cancelled  when 
the  Robinson  letter  was  received  by 


oflSce,  and  therefore  no  surrender  of   White,  and,  if  not,  then  when  White 
the  policies  was  possible  or  necessary 


received  the  letter  of  Butt  &  Com- 
pany, dated  December  22,  1910.  We 
do  not  think  that  Rankin's  letter  of 
December  23,  1910,  alters  the  situa- 
tion.    He  manifestly  did  not  intend 


Hillock  v.  Traders  Ins.  Co.  54  Mich. 
531,  20  N.  W.  571,  16  A.  &  E.  Enc. 
(2nd  ed.)  872.  S.  M.  Robinson,  in 
his  letter  of  December  15,  1910,  not 
only  requested  the  cancelation  of  the  to  revoke  what  he  and  Robinson  had 
policies,  but  virtually  directed  or  or-  already  done.  He  was  personally 
dered  that  it  should  be  done.  The  partial  to  White  on  account  of  their 
language  of  the  letter  is  clear  and  close  business  relations,  but  he  felt 
explicit  and  its  meaning  unmistak-  under  an  obligation  to  Butt  &  Com 
able.  It  also  appears  therefrom  that 
Rankin  concurred  in  making  the  re- 
quest or  order.  And  both  Patterson 
and  White  understood  what  the  letter 
meant  (that  is,  a  peremptory  order 
to  cancel),  for  White  said,  'We  have   &   Company,  and  justly  so." 


pany,  because  of  former  favors, 
which  had  been  denied  by  the  Con- 
cord companies.  There  was  a  con- 
flict between  the  two  thus  raised,  and 
Rankin  decided  it  in  favor  of  Butt 


lost  out' — that  is,  Butt  &  Company 
have  secured  the  insurance  exclusive- 
ly, and  'there  is  nothing  else  to  do 
.ibut  to  cancel  those  Roberta  policies. 
.We  both  ought  to  be  kicked  for  not 


1*  Hartford  Fire  Ins.  Co.  v.  Rey- 
nolds, 36  Mich.  502. 

Provision  in  policy  that  agent,  etc. 
is  insured's  agent,  see  §§  508  et  seq. 
herein. 
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premium  by  the  company  would  bind  the  insured.*'  While  the 
facts  in  this  case  may  warrant  the  conclusion,  yet  the  question  must, 
in  all  cases,  be  determined  by  the  scope  of  the  agent's  authoiity.  If, 
as  a  fact,  an  agency  is  shown  to  exist  for  both  parties,  and  the  agent 
is  authorized  to  act  for  the  assured  in  all  matters  connected  with 
that  particular  insurance,  then  undoubtedly  he  may  cancel  or 
receive  notice  of  cancelation  of  the  policy.  It  would  seem,  however, 
that  the  evidence  ought  to  be  clear  to  warrant  the  exercise,  as  an 
agent  of  the  assured,  of  the  power  to  cancel  or  receive  notice  of  can- 
celation. Even  in  the  case  last  above  referred  to  in  the  text  the 
court  says :  ''It  may  be  questionable  how  far  such  notice  is  required 
when  the  agent  of  tlie  company  is  also  the  only  agent  or  person  with 
whom  the  company  has  acted  on  behalf  of  the  insured,"  and  it 
appeared  that  the  whole  business  relating  to  that  insurance  was  un- 
reservedly intrusted  to  the  agent.** 

§  641.  Agents  of  insured:  cancelation:  custom. — As  we  have 
stated  in  regard  to  the  authority  of  an  agent  to  adjust  losses,  if  by 
custom  or  usage  the  agent  or  broker,  to  procure  an  insurance,  has 
his  authority  continued,  or  if  by  the  usual  course  of  business,  as  in 
England,  he  retains  possession  of  the  policy  until  the  adjustment  of 
theloss,  there  is  no  doul^t  but  that  such  agent  would  be  an  agent  of 
the  assured  to  receive  notice  of  cancelation.  Although  if  the  usage 
•be  that  of  a  particular  place  or  particular  class  of  persons,  it  must 
be  shown  that  the  assured  had  knowledge  thereof."  So  parol  evi- 
dence of  usage  or  custom  among  insurance  men  to  give  such 
notice  of  termination  or  cancelation  to  the  person  procuring  the 
insurance  is  inadmissible  to  vary  the  terms  of  the  contract." 
But  an  established  local  custom  of  such  kind  is  not  admissible  to 
vary  the  contract,  where  it  is  not  shown  that  the  owner  had  notice 
or  knowledge  thereof.*^  Authority,  however,  of  a  general  agency 
for  insured  to  accept  notice  of  or  to  waive  cancelation  or  to  accept 
other  or  substituted  insurance  in  place  of  that  canceled,  may  be 
established  by  uninterrupted  custom   or  long  course  of  conduct 

15  See  Newark  Ins.  Co.  v.  Sam-  twpon  the  l)roker  and  underwriter,  ^see 
mons,  11  111.  App.  230;  Niagara  Fire  1  Arnuuld  on  In.s.  (Perkins'  ed.  1S50) 
&   Hamburg  15rc-uion  Ins.  Co.  v.  Ra-    111,  127. 

den,  87  Ala.  311,  13  Am.  St.  Rep.  36,        *»  Grace  v.  American  Central   Ins 
5  So.  876.     See  §  63na  herein.  Co.  109  U.  S.  278,  27  L.  ed.  932,  3 

16  See  §§  508-13  heroin.  Sup.  Ct.  207. 

"Bartlelt  v.  Pentland,  10  Barn.  &  imerniann  v.  Niagara  Fire  Ins. 
C.  760.  As  to  the  custom  to  cancel  Co.  100  N.  Y.  411,  53  Am.  Rep.  19-, 
bv  striking  out  the  underwriter's  sig-  3  N.  E.  341;  Grace  v.  American  Cen- 
nature  to  the  policv  at  the  time  of  the  tral  Ins.  Co.  109  U.  S.  2<a,  2/  L.  ed. 
adjustment  and  settling  account  be-    932,  3  Sup.  Ct.  207;  Mutual  Assur. 
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without  express  authority.^"  But  there  is  no  implied  authority 
of  an  agent  to  cancel  where  no  course  of  dealing  warrants  such 
inference.-^ 

§  642.  Ratification  by  insured  of  agent's  acts:  waiver. — A  party 
may  insure  for  another  as  principal,  even  without  the  latter's 
prior  authority  or  consent.  In  such  case,  the  intended  principal 
may,  even  after  loss,  adopt  or  ratify  the  act,  and  such  ratifica- 
tion is  equivalent  to  a  prior  authority.^  The  party  ratifying 
must  be  fully  apprised  of  his  rights,  and  have  full  knowledge  of 
all  the  material  facts,  otherwise  the  confirmation  cannot  be  held 
binding,^  and  an  insurance  can  only  be  ratified  by  the  person  on 
whose  account  it  was  intentionally  made.* 

But  an  agent's  authority  or  ratification  must  be  proved ;  the 
mere  fact  that  it  is  beneficial  is  not  conclusive.*  Although  there 
would  seem  to  be  no  valid  reason  why  the  same  rule  would  not 
apply   to   cases   of  agents   for  the  insured   as  in   other   cases   of 

Soc.   V.    Scottish    Union    &   National  2    Caines    (N.    Y.)    280;    Abbott    v. 

Ins.  Co.  84  Va.  116,  4  S.  E.  178,  17  Broome,  1  Caines   (N.  Y.)   292,  302, 

Ins.  L.  J.  570.  2  Am.  Dec.  187. 

^°  Hamm  Realty  Co.  v.  New  Hamp-  Pennsylvania. — Miltenberger         v. 

sliire  Fire  Ins.  Co.  80  Minn.  139,  83  Beacom,'9  Pa.  St.  198. 

N.  W.  41.  England.— Barlow  v.   Leckie,  4  J. 

^  Nabors  v.  Commercial  Union  As-  B.  Moore,  8 ;  Lucena  v.  Crawford,  1 

sur.  Co.  Ltd.  125  La.  378,  51  So.  429.  Taunt.  325 ;  Routh  v.  Thompson,  13 

2  United  States. — Owings  v.   Hull,  East,  274. 

9  Pet.   (34  U.  S.)  607,  9  L.  ed.  246.  .  Ratitieation   of   policy   effected   by 

Alabama. — Snow  v.  Carr,  61  Ala.  one  on  behalf  of  assured,  see  17  Earl 

363,  32  Am.  Rep.  3;  Durand  v.  Thou-  of  Halsbury's  Laws  of  England,  p. 

ron,  1  Port.   (Ala.)   238;  Watkins  v.  360. 

Durand,  1  Port.  (Ala.)  251.  On  ratification  after  loss  of  unau- 

Georgia. — Todd  v.  German  Ameri-  thorized  act  of  another   in  securing 

can  Ins.  Co.  2  Ga.  App.  789,  59  S.  tire  insurance,  see  note  in  42  L.R.A. 

E.  94.  (N.S.)  1025. 

Maine. — Loring  v.  Proctor,  26  Me.  ^  Gray  v.  Murray,  3  Johns.  Ch.  (N. 

18.  Y.)  167;  Owings  v.  Hull,  9  Pet.   (34 

Massachusetts.  —  Finney  v.  Fair-  U.  S.)  607,  9  L.  ed.  246;  Stout  v.  Mc- 

haven   Ins.   Co.   5  Mete.    (46  Mass!)  Lachlin,  38  Kan.  120,  15  Pac.  902. 

192;   Dorr  v.   New   England   Marine  *  Bell  v.   Jutting,  1  J.   B.   Moore, 

Ins.  Co.  4  Mass.  221.  155;   Waring  v.  Indemnity  Ins.   Co. 

Missouri.— ^haw  v.  Mina  Ins.  Co.  45  N.  Y.  606,  6  Am.  Rep.  146.     See 

49  Mo.  578,  8  Am.  Rep.  150.  §  463  herein. 

New  Yor/i-.— Herkimer  v.  Rice,  27  *  Foster  v.  United  States  Ins.   Co. 

N.  Y.  163;  Mason  v.  Joseph,  1  Smith  11   Pick.    (28  Mass.)    85;   Russell  v. 

(N.   Y.)    406;   De   Forest   v.   Fulton  Union  Ins.  Co.  4  Dall.  (4  U.  S.)  421, 

Fire   Ins.    Co.    1   Hall    (N.   Y.)    84;  1  L.  ed.  892;   Seamans  v.  Loring,  1 

Steinback   v.    Rhinelander,   3   Johns.  Mason    (U.  S.  C.  C.)   128,  Fed.  Cas. 

Cas.     (N.    Y.)     269,    per    Kent,    J.;  No.  12,583. 
United  States  Ins.   Co.  v.  Robinson, 
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nf2;ency,  viz.,  that  if  a  party  accepts  the  henefits  or  proceed^  of  the 
agent's  acts,  with  knowledge  of  the  facts,  he  will  be  bound. ^ 

Tbcre  may  be  a  conditional  ratification,  dependent  upon  a 
contingency,  as  where  a  general  agent  in  New  York  for  a  foreign 
])rincipal  had  acted  without  instructions  in  insuring,  and  notified 
the  principal,  who  replied  that  if  the  vessel  had  not  arrived  safe- 
ly, and  other  insurance  was  not  effected,  that  obtained  by  the 
agent  should  stand.  The  vesj-el  was  totally  lost,  and  no  other 
insurance  was  made,  and  it  was  held  that  there  was  a  ratifica- 
tion.' 

80  there  may  be  a  ratification  after  payment  of  the  loss,^  and 
the  agent  receiving  the  money  holds  it  for  the  owner's  benefit.^ 
A  part  owner's  unauthorized  act  in  effecting  an  insurance  for  the 
other  part  owners  may  be  adopted  or  rati'fied  l:»y  them.^"  So 
where  one  voluntarily  eflects  an  insurance  for  another,  the  bring- 
ing an  action  on  the  policy  in  the  name  of  the  intended  prin- 
cipal is  conclusive  evidence  of  ratification ;  ^^  and  commencing 
suit  to  recover  for  a  loss,  and  giving  a  note  for  the  premium,  is 
a  sufficient  ratification. ^^  c-^  ^yhgre  the  agent  gave  a  premium 
note,  and  signed  the  principal's  name  thereto,  the  acceptance  by 
the  latter  of  the  policy  which  recites  the  fact  of  delivery  of  a 
deposit  note  ratifies  the  making  of  the  note.^^  A  neglect  on  the 
part  of  the  principal  to  disaffirm  an  agent's  act,  on  receiving 
notice  thereof  from  the  agent,  raises  a  presumption  of  a  ratifica- 
tion of  what  the  agent  has  done."  But  notice  of  the  acts  of  an 
agent  done  in  excess  of  his  authority,  to  constitute  silence  there- 
after a  ratification,  must  not  be  delayed  until  an  election  to  ap- 
prove or  disapprove  would  be  attended  with  no  advantage  to  the 
principal."  It  has  been  held  that  an  authority  to  insure,  with 
knowledge  that  a  prior  insurance  had  been  made,  ratifies  the 
prior  act^^    So  the  other  trustees  may  ratify  an  insurance  effected 

6  See   Hereford   v.    Southern   Pac.  ^°  French    v.    Backhouse,    5    Burr 

Ry.  Co.   (1888)  —  Tex.  — ,  7  S.  W.  2227;  Finney  v.  Fairhaven  Ins.  Co. 

218;    Rodgers    v.    Empke    Hardware  5  Mete.  (46  Mass.)  Ifl2;  Rohinson  v. 

Co.  24  Neb.  653,  39  N.  W.  844;  Flem-  Gleadon,  2  Bing.  (N.  C.)  156. 

ing  V.  Marine  Ins.  Co.  4  Whart.  (Pa.)  "Finney  v.  Fairhaven  Ins.  Co.  5 

59,   33   Am.   Dec.   33.     But   examine  Mete.  (46  Mass.)  192. 

Woodruff  V.   Rochester  &  P.  R.  Co.  12  gi-in^.i!-,!-,!  y.  Waite,  38  Me.  51, 

108  N.  Y.  39,  14  N.  E.  832;  Watkins  48  Am.  Dec.  474. 

V.  Durand,  1  Port.   (Ala.)   238,  251.  13  ^Ntonitor  Mutual  Fire  Ins.  Co.  v. 

'Bridge  v.  Niagara  Ins.  Co.  1  Hall  Biiftum,   115    Mass.   343. 

(N  Y.)  247.  ^*  Emerigon  on  Insurance  (Mere- 
s'Snow   V.' Carr,   61   Ala.   363,   32  dith's  cd.  1850)   c.  v.,  sec.  6._p.  117. 

Am.  Rei).  3.  "  Auiory    v.    Hamilton,    17    ]Mass. 

» Miltenbcrger    v.    Beacom,    9    Pa.  103.  per  Parker,  C.  J. 

St    198  ^^  Bell  V.  Janson,  1  Maule  &  S.  202. 
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by  one  of  their  number  of  the  trust  estate."  In  another  case, 
the  company's  agent,  through  whom  the  assured  procured  the 
pohcies,  canceled  them,  and  substituted  others  therefor  in  other 
companies.  The  assured  was  a  foreigner,  and  ignorant  of  her 
rights.  The  acts  in  question  were  done  wdthout  her  knowledge 
or  consent.  After  loss  she  brought  suit  on  the  substituted  poli- 
cies. It  appeared,  however,  that  this  was  induced  by  representa- 
tions by  said  agent  to  her  attorneys  that  notice  of  cancelation  of 
the  first  policies  had  been  properly  served  on  her  agent.  It  was 
held  that  there  was  no  ratification  of  the  agent's  acts  in  assum- 
ing to  cancel  the  original  policies.-'*  Again,  an  agent's  acts  in 
accepting  notice  of  cancelation  and  thereupon  transferring  the 
risk  to  another  insurer  may  be  ratified  by  insured.^^  While  an 
agent's  or  breaker's  acts  in  canceling  the  policy  or  in  receiving 
the  unearned  premium  with  notice  of  cancelation  may  undoubt- 
edly be  ratified  by  the  insured,  there  is  no  ratification  where  the 
insured  refuses  to  receive  cash  from  the  broker,  who  has  accepted 
the  same  as  part  of  the  unearned  premium,  although  he  does 
receive  a  substituted  policy,  the  premium  on  which  was  paid  by 
a  credit  of  the  balance  thereof;  it  appearing  that  the  new  policy 
was  only  accepted  on  the  broker's  erroneous  statement  that  the 
original  policy  was  void,  and  that  the  broker  was  instructed  to 
cancel  the  new  policy  and  obtain  another  in  its  place  as  soon  as 
possible.^"  Nor  is  there  a  ratification  by  insured  of  a  notice  to  a 
broker  who  procured  the  insurance,  where  the  notice  is  not  given 
assured  as  required  and  the  broker  failed  to  comply  with  his 
custom  and  obtain  other  or  substituted  insurance.^  And  there 
is  no  ratification  by  insured  of  a  cancelation  which  is  unauthor- 
ized and  fraudulent  and  which  is  made  without  full  knowledge 
of  the  facts.^  Insured  may  waive  his  right  to  notice  so  that 
notice  of  cancelation  to  his  agent  will  be  sufficient  as  where  said 
agent,  who  was  also  insurer's  agent,  is  authorized  to  procure  in- 
surance upon  cancelation  of  any  policy  and  he  does  so.^ 

^'  Howard  Fire  Ins.  Co.  v.  Chase,        ^^  Quong  Tue  Sing  v.  Anglo-Neva- 

5  Wall.    (72   U.   S.)    509,  18   L.   ed.  da  Assur.  Corp.  86  Cal.  566,  25  Pae. 

524.  58,  10  L.R.A.  144.     See  §§  641,  642 

^*  Niagara   Fire   &   Haraburg-Bre-  herein, 
men  Ins.  Co.  v.  Raden,  87  Ala.  311,        ^  National  Union  Fire  Ins.   Co.  v. 

13  Am.  St.  Rep.  36,  5  So.  876.     See  Baltimore  Asbestos  Co.  122  Md.  121, 

Quong    Tue    Sing    v.    Anglo-Nevada  89  Atl.  408. 

Assur.  Corp.  86  Cal.  566,  25  Pae.  58,       ^  Peterson   v.    Hartford   Fire    Ins. 

10   L.R.A.   144,   noted   under   §    496  Co.  Ill  111.  App.  466. 
herein.  ^  Warren  v.  Franklin  Fire  Ins.  Co. 

^^  Larsen    v.    Thuringia    American  161  Iowa,  440,  143  N.  W.  554. 
Ins.  Co.  208  111.  166,  70  N.  E.  31. 
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§  643.  Concealment  by  assured:  general  rule. — As  a  premise  to 
the  principles  underlying  the  propositions  under  the  following  sec- 
tions, we  will  state  here  the  general  rule  relating  to  concealment 
by  the  assured.  It  is  well  understood  that  the  contract  of  insurance 
is  one  of  the  utmost  good  faith  between  the  parties  and  a  duty  rests 
upon  both  the  assured  and  assurer  to  suppress,  at  least  in  marine 
contracts,  no  material  fact  in  relation  to  the  subject  matter  of  the 
contract  which  may  increase  the  liability  to  loss.  It  is  incumbent, 
therefore,  upon  a  party  effecting  a  marine  policy,  and  it  seems  in 
England  in  all  risks,  to  communicate  to  the  underwriter  every 
material  fact  or  circumstance  which  he  knows,  or  is  bound  in  the 
ordinary  course  of  business  to  know,  and  which  may  influence  the 
underwriter  in  determining  whether  he  will  accept  the  proposal  at 
all,  or  w^hether  he  will  underwrite  at  a  higher  premium.  This  is 
the  ba.sis  of  the  contract  between  them,  and  any  concealment  of  a 
fact  which  ought  to  have  been  communicated  by  the  assured  at  the 
time  of  effecting  the  policy,  or  any  misrepresentation  by  the  as- 
sured, will  wholly  vitiate  the  contract.  This  is  also  true  where  the 
fact  suppressed  is  material  at  the  time,  even  though  it  afterward 
proves  to  be  false,  or  proves  not  to  have  in  reality  affected  the  risk, 
or  even  though  the  loss  arose  from  another  peril.  So  a  mistake  or 
omission  material  to  the  risk,  whether  it  be  willful  or  accidental, 
or  from  mistake,  negligence,  or  voluntary  ignorance,  avoids  the 
policy,  although  in  this  country  the  rule  is  not  so  strict  in  other 
than  marine  risks.*  And  the  same  rule  obtains  even  though  the 
assured  did  not  suppose  the  fact  to  be  material.^ 

*  United  States.— Kohne  v.  Insur-  v.  Travelers'  Ins.  Co.  47  N.  Y.  52,  7 

ance  Co.  of  North  America,  1  Wash.  Am.   Rep.  410;   Burritt  v.   Saratoga 

(U.  S.  C.  C.)  158,  161,  Fed.  Cas.  No.  Fire  Ins.  Co.  5  Hill  (N.  Y.)  188,  per 

7922;    Biays    v.    Union    Ins.    Co.    1  Bronson,  J. ;  Ely  v.  Hallett,  2  Caines 

Wash.    (C.    C.)    506,   Fed.   Cas.   No.  (N.  Y.)  57. 

1383;  Moses  v.  Delaware  Ins.  Co.  1  Ohio.  —  Hartford  Protection  Ins. 

Wash.   (U.  S.  C.  C.)   385,  Fed.  Cas.  Co.  v.  Harraer,  2  Ohio  St.  452,  59 

No.  9872.  Am.  Dec.  684. 

Maryland. — Neptune    Ins.    Co.    v.  South  Carolina. — Stoney  v.  Union 

Robinson,  11  Gill  &  J.  (Md.)  256.  Ins.  Co.  3  McCord  (S.  Car.)  387,  15 

Massachusetta. — Washington    Mills  Am.  Dec.  634. 

Mfg.  Co.  V.  Weymouth  Ins.  Co.  135  England. — Proudfoot    v.    Montefi- 

Mass.  503;  Currev  v.  Commonwealth  ore,  L.  R.  2  Q.  B.  iMl,  por  Cockhnrn. 

Ins.  Co.  10  Pick.  (27  Mass.)  5.35,  537,  C.  J.;  Carter  v.  Boehm,  3  Burr.  1903, 

20  Am.  Dec.  547;  Hoyt  v.  Oilman,  8  1  W.  Black.  593,  13  Eng.  Rul.  Cas. 

Mass.  336.  501;    Seamen  v.  Fonereau.  2  Strange, 

New  Hampshire. — Clark  v.  Union  1183;  Kiekards  v.  Mnnlock,  10  Barn. 

Mutual  Ins.  Co.  40  N.  H.  333,  77  Am.  &   C.   527;   Moens   v.    HeNnvorth.   10 

Dec.  721.  Mees.  &  W.  *147,  155;  Elton  v.  Lar- 

Xetv  York. — Howe  Machine  Co.  v.  kins,  5  Car.  &  P.  .385,  .'>92;  Haywood 

Farrington,   82  N.   Y.   126;   Mallory   v.  Rodgers,  4  East,  590;  Gladstone  v. 
Joyce  Ins.  Vol.  11. — 94.  1489 
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The  doctrine  in  this  country  relating  to  concealment  is  not  so 
strict,  however,  in  life  and  fire  risks  as  in  marine  insurance,,  in 
case  the  insurer  makes  no  express  inquiries.^    A  concealment  must 

King,  1  Maule  &  S.  35;  North  Brit-  As  to  concealment  in  marine  risks, 
ish  Ins.  Co.  V.  Llovd,  10  Ex.  523;  see  §§  646,  1786  et  seq.  herein. 
Lynch  v.  Hamilton,  3  Tannt.  37 ;  Lon-  As  to  conceahnent  in  other  than 
don  Assur.  Co.  v.  Mansel,  L.  R.  11  marine  risks  and  the  distinction  be- 
Ch.  D.  363 ;  Shirley  v.  Wilkinson,  1  tween  them  in  the  application  of  the 
Douf.  306n.  "  doctrine  in  this  country,  see  §§  1844 

Se^e  Stocker  v.  Merrimack  Ins.  Co.    et  seq.  herein. 
6  Mass.  220.     In  this  case  the  court       ^United  States.— Bundaj  v.  Union 
said:    "For  losses  incurred  by  a  su-   Ins.  Co.  2  Wash.   (U.  S.  C.  C.)  243, 
perior  force,  not  to  be  prevented  by   Fed.  Cas.  No.  13,236. 
human    foresight,    the    assured    may       Massachusetts.— Curry  v.  Common- 
justly  claim  an  indemnity;   but   not   wealth  Ins.  Co.  10  Pick.   (27  Mass.) 
for  losses  incurred  in  his  own  wrong   535,  20  Am.  Dec.  547;  Vose  v.  Eagle 
by  the  failure  of  a  contrivance,  or,  as   Ins.  Co.  6  Cush.  (60  Mass.)  42. 
it  would  be  styled  in  the  jurisdiction        Mississippi.  —  American  Life  Ins. 
of  a  belligerent  nation,   a   fraud   of   Co.  v.  Mahone,  56  Miss.  192. 
which  the  agent  of  the  assured  took        New  York.  —  Burritt  v.  Saratoga 
the  risk;  and  for  his  conduct  the  as-   Ins.  Co.  5  Hill  (N.  Y.)   188,  40  Am. 
sured  is  responsible:  Elkton  v.  Lar-   Dec.  345. 

kins,  5  Car.  &  P.  per  Lvndall,  C.  J.;  England.  —  Von  Lindeau  v.  Des- 
Blackburn  v.  Haslan,  L.  R.  21  Q.  B.  borough,  3  Car.  &  P.  353. 
D  144;  Dennison  v.  Thomaston  Mut.  ^United  5'^rtf^s.— Phoenix  Ins.  Co. 
Ins.  Co.  20  Me.  125,  37  Am.  Dec.  42.  v.  Hamilton,  14  AYall.  (81  U.  S.)  504, 
"A  person  about  to  effect  insurance  20  L.  ed.  729;  Clark  v.  Manufac^ 
must  reveal  all  the  facts  which  it  im-  turers'  Ins.  Co.  8  How.  (49  U.  S.) 
ports  the  insurers  to  know,  before  235,  12  L.  ed.  1061;  Buck  v.  Chesa- 
signing  the  policy.  Pothier  says  that  peake  Ins.  Co.  1  Pet.  (26  U.  S.)  151, 
'the  good  faith  "that  should  reigii  in    7  L.  ed.  20. 

this  contract,  as  in  all  others,  binds  Massachusetts. — Washington  Mills 
each  of  the  parties  to  dissimulate  Mfg.  Co.  v.  Weymouth  Ins.  Co.  135 
nothing  from  the  other  of  what  he  Mass.  503;  Holmes  v.  Chariest  own 
knows  in  connection  with  the  subject  Mutual  Fire  Ins.  Co.  10  Mete, 
matter  of  the  contract,  for  such  dis-  (51  Mass.)  211,  43  Am.  Dec.  428. 
simulation  is  a  fraud.'  .  .  .  But  New  Hampshire.— Oavk  v.  Union 
honorable  merchants  .  .  .  when  Mutual  Ins.  Co.  40  N.  H.  333,  77  Am. 
effecting     insurance     for    themselves   Dec.  721. 

they  omit  no  circumstance  of  tlie  risks  Neiv  York.  —  See  Browning  v. 
to  wliich  their  insurers  are  about  to  Home  Ins.  Co.  71  N.  Y.  508,  27  Am. 
expose    themselves :  "    Emerigon    on    Rep.  86. 

Ins.  (Meredith's  ed.  1850)  c.  i.,  sec.  Ohio.  —  Hartford  Protection  Ins. 
5,  p.  18;  c.  XV.  sec.  3,  pp.  632,  634.  Co.  v.  Harmer,  2  Ohio  St.  452,  59 
"It  is  a  condition  precedent  to  every    Am.  Dec.  684. 

contract  of  marine  insurance  that  the  Virginia. — Wytheville  Ins.  Co.  v. 
insured  shall  make  a  full  disclosure  Stultz,  87  Va.  629,  13  S.  E.  77. 
of  all  facts  materially  affecting  the  As  to  good  faith,  see  First  Nation- 
risk,  which  are  within  his  personal  al  Bk.  v.  Hartford  Fire  Ins.  Co.  95 
knowledge  at  the  time  the  contract  is  U.  S.  673,  24  L.  ed.  563;  Aetna  Life 
made:"  Blacklmrn  v.  Vigors,  L.  R.  Ins.  Co.  v.  France,  94  U.  S.  561,  24 
12  App.  Cas.  531,  13  Eng.  Rul.  Cas.  L.  ed.  287:  Franklin  Fire  Ins.  Co.  v. 
514,  per  Lord  Watson.  A^aughan,  92  U.  S.  516.  23  L.  ed.  740. 
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also  be  of  a  matter  material  to  tlie  risk  to  avoid  a  policy.'  And  it 
may  also  be  stated  here  that  it  is  held  that  insured  has  a  right  to 
assume  that  inquiries  touching  every  mateiial  fact  affecting  the 
risk  under  a  lire  policy  have  been  made  by  the  insurer  and  that 
it  must  not  only  appear  that  the  applicant  or  insured  knew,  or 
that  the  circumstances  were  such  that  an  ordinary  prudent  j.crson 
would  know,  that  the  fact  concealed  was  material  to  the  risk,  but 
also  that  it  was  intentionally  and  fraudulently  concealed.*  But 
it  is  also  decided  that  anything  unusual  in  the^  use  of  a  building, 
enhancing  the  risk,  or  any  extrinsic  peril  outside  and  near  a  build- 
ing insured  and  which  increases  the  risk,  must  be  communicated 
even  though  not  requested.^ 

This  question  will,  however,  be  more  fully  considered  hereafter. 
The  underwriter  has,  in  addition,  the  right  to  assume  that  the 
assured  will  take  necessary  measures,  by  the  employment  of  com- 
petent and  honest  agents,  to  obtain  all  such  information  in  relation 
to  the  subject  matter  as  may,  by  due  and  reasonable  diligence,  be 
obtained  through  such  channels  of  intelligence  as  are  ordinarily  in 
use  in  the  commercial  world. i°  But  it  is  not  incumbent,  in"^the 
absence  of  proof  upon  the  owner,  to  use  all  accessible  means  to 
ascertain  the  condition  of  the  property  up  to  the  time  of  procuring 
a  policy,  so  that  the  fact  that  he  had  not  called  at  the  postoffice  for 
several  days  did  not  render  the  policy  invalid,  although,  had  he 
done  so,  he  would  have  received  a  letter  written  him  by  the  master, 
mforming  him  of  the  loss ;  it  not  being  proved  that*^  he  had  any 
cause  to  expect  information,  or  that  any  duty  rested  upon  him  to 
call  at  the  postoffice  on  said  davs." 

§  644.  Concealment  by  principal  from  agent  to  effect  insurance. — 
In  marine  risks  the  insurance  is  void  if  the  principal  withholds 

■'^Maryland   Ins.    Co.   v.   Ruden,   6    Washinorton     Mutual     Ins.      Co      1 
Cranch  (10  U.  S.)  338,  3  L.  ed.  242,    Handy  (Ohio)  181,  188. 
cited  in  Clark  v.  .Alanufacturei-s  Ins.        ^o  ProiultVxtt    v.    Montefiore    L    R 
Co.  8  How.   (49  U.  S.)  235,  248,  12    2   Q.    B.   511,   per   Cockburn,   C.   J. 
L.  ed.  1066;  M'Lanahan  v.  Universal    (marine  insurance).     See  Ku"-<^es  v 
Ins.  Co.  1  Pet.  (26  U.  S.)  170.  101.  7    General   Interest  Ins.   Co.  12  Wheat" 
L.  ed.  108;   Clark  v.  Manufacturers'    (25  U.  S.)  383,  3  L.  ed.  664,  4  Mason 
Ins.  Co.  2  Woodb.  &M.  (U.  S.  C.  C.)     (U.    S.)    74,   Fed.    Cas.   No.   1U19- 
472,  492,  Fed.  Cas.  No.  2829.  Blackburn  v.  Vigors,  L.  R.  12  App. 

"  Continental  Ins.  Co.  v.  Ford,  140  Cas.  531,  13  Eng.  Rul.  Cas.  514,  per 
Ky.  406,  131  S.  W.  189,  39  Ins.  L.  Lord  Watson.  Marine  insurance  aet 
J-  1760.  lf)06  (6  Edw.  Vll.  c.  41 )  sees.  18, 19; 

^  Clark  V.  Manufacturers  Ins.   Co.    Butterworth's   Twentieth   Cent.  Stat 
8  How.    (49   U.    S.)    235,  12   L.   ed.    ( 1900-1  !)09)      pp.     402-3:     Chitty's 
1061,    cited    in    Bebee    v.    Hartford    Stats.  England  (1902-1907)  pp.  885- 
County    Mutual    Fire    Ins.    Co.    25    6. .  See  8§  1844  et  seq.  herein. 
Conn.  51,  63,  65  Am.  Dec.  553;  Mer-       "  Neptune  Ins.  Co.  v.  Robinson,  11 
chants  &  Manufacturers  Ins.   Co.  v.    Gill  &  J.   (Md.)   256. 
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from  his  agent  employed  to  effect  a  policy,  information  which  he 
possesses,  or  ought  to  possess,  and  which  the  underwriter  ought  to 
know.  This  is  so  although  the  agent  acts  in  good  faith,  and  it 
equally  appl-ies  whether  such  information  is  known  by  the  prin- 
cipal at  the  time  the  order  is  given  or  subsequently  obtained ;  pro- 
vided he  acquires  it  in  time  to  have  revoked  the  order  or  to  have 
regulated  the  terms  of  the  contract.  This  rule  is  based  upon  the 
principles  stated  in  the  preceding  section,-  and  also  upon  the  fact 
that,  in  relation  to  the  underwriter,  the  agent  effecting  an  insurance 
represents  and  stands  in  place  of  the  principal,  and  it  is  assumed 
that  the  latter  will  communicate  to  the  underwriter,  through  the 
agent,  all  the  facts  necessary  to  be  disclosed,  and  that  he  will  exer- 
cise due  and  reasonable  diligence  to  convey  to  his  agent  all  material 
information  acquired  subsequently  to  giving  the  order,  where  it 
is  probable  that  it  will  reach  him  before  the  completion  of  the 
contract.^2  Thus,  when  the  plaintiff  knows  that  the  vessel  con- 
taining the  insured  goods  had  sailed  in  bad  weather,  three  days 
before  another  vessel  which  had  arrived,  and  that  fears  are  enter- 
tained as  to  her  safety,  the  policy  is  avoided  where  such  fact  is  not 
communicated  to  an  agent  at  another  place  ordered  to  effect  a 
policy.^3  But  where  a  letter  lay  on  the  table  of  the  principal,  con- 
veying intelligence  of  the  loss  at  the  same  time  the  broker  at  an- 
other place  effected  the  insurance,  the  policy  was  held  not  avoided 
for  want  of  diligence  in  communicating  such  fact.^* 

§  645.  Concealment  by  principal  from  general  agent. — There 
seems  to  be  some  doubt  upon  the  question  whether  the  rule  stated 
in  the  last  section  is  applicable  to  the  case  of  a  general  agent  who, 
acting  in  good  faith,  effects  insurance  for  his  principal,  without  a 
special  order  and  unknown  to  him.  Marshall,  basing  his  opinion 
upon  Valin  and  Pothier,  says  the  policy,  under  such  circumstances, 

i2Hoyt   V.   Gilman,   8   Mass.   336;  1845)  410  et  seq.    Einerigon  says  the 

M'Lanalian  v.   Universal  Ins.   Co.   1  insurance  is  null  "if  the  principal  was 

Pet.  (26  U.  S.)   170,  7  L.  ed.  98,  per  informed  of  the  loss  when  he  gave 

Story,  J.  {cited  in  Clarkson  v.  West-  orders   to   effect   insurance,   although 

ern  Assur.  Co.  53  N.  Y.  Supp.  508,  the   agent   may   have   acted   in   good 

33  App.  Div.  28)  ;  Johnson  v.  Phamix  faith.     ...     So,  also,  if  the  prin- 

Ins.  Co.  1  Wash.   (U.  S.  C.  C.)   378,  cipal,  informed  in  time  to  revoke  the 

Fed.   Cas.  No.  7405;  Green  v.  Mer-  order,    has    omitted    to    revoke    it: 

chants'  Ins.  Co.  10  Pick.   (27  Mass.)  Emerigon    on    Ins.     (Meredith's    ed 

402;  Andrews  v.  Marine  Ins.   Co.  9  1850)   c.  xv.  sec.  8,  p.  646.     See  S^^ 

Johns    (N.  Y.)  32;  Watson  v.  Dela-  646,  1786  et  seq.,  1844  et  seq.  herein, 

field    1  Johns.    (N.  Y.)    152,  aff'd  2  13  Vale  v.  Phoenix  Ins." Co.  1  Wash. 

Johns.    (N.   Y.)    526;    Eitzherbert  v.  (U.  S.  C.  C.)  283,  Fed.  Cas.  No.  16,- 

Matlier,  1  Term  Rep.  12;  1  Arnould  811. 

on    Marine   Ins.    (Perkins'   ed.)    541,  i*  Wake  v.  Atty,  4  Taunt.  493. 
side    p.    437;    2    Ducr   on    Ins.    (ed. 
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is  valid  where  the  general  agent  was  ignorant  of  the  loss.^*  Duer, 
however,  says  it  is  difficult  to  believe  that  any  distinction  exists,  in 
this  respect,  between  the  procurement  of  a  policy  by  a  general  agent 
or  by  an  agent  specially  authorized,  since  the  failure  of  the  prin- 
cipal to  exercise  reasonable  diligence  to  communicate  knowledge 
material  to  the  risk,  in  time  to  prevent  the  completion  of  the  policy 
or  to  regulate  its  terms,  is  fatal  in  either  case ;  that  it  is  not  by  ref- 
erence to  the  nature  of  the  agent's  authority  that  the  validity  of  the 
insurance  is  to  be  determined;  that  the  nature  of  the  agent's  author- 
ity cannot  affect  the  duty  of  the  principal  to  communicate  material 
facts  known  to  him ;  and  that  if  the  insurers  know  the  authority 
of  the  agent  to  be  general,  they  have  a  right  to  believe  that  the  prin- 
cipal has  disclosed  all  necessary  advice  and  information  material  to  , 
the  risk.  And  this  author  is  also  of  the  opinion  that  the  ratification 
by  the  principal  of  an  insurance  made  by  a  voluntary  agent  entitles 
the  underwriter  to  the  same  defense  as  to  concealment  as  if  the 
policy  had  been  effected  under  a  prior  authority. ^^ 

§  646.  Concealment  by  agent  or  broker  to  effect  insurance. — It 
is  a  general  rule  that  where' the  employment  of  the  agent  is  such 
that,  in  respect  to  the  particular  matter  in  question  he  represents 
the  principal,  the  agent's  knowledge  is  that  of  the  principal.  So 
the  latter  is  as  responsible  for  any  knowledge  of  a  material  fact 
acquired  by  his  agent  employed  to  obtain  the  insurance,  as  if  he 
had  acquired  it  himself,  and  the  misrepresentation  or  concealment 
by  such  agent  of  a  material  fact  avoids  the  policy,  even  though  the 
assured  be  innocent  in  the  matter,^''^  and  even  though  the  agent 
intended  no  fraud. ^^ 

As  we  have  elsewhere  stated,  the  rule  concerning  concealment  in 
fire  and  life  risks  is  more  strictly  enforced  in  England  than  in  this 

15  1   Marsliall    on   Ins.    (ed.    1810)  Fed.  Cas.  No.  2428;  Rus.sell  v.  Thorn- 

466.  ton,  4  Hurl.   &  N.   140;   Pawson  v. 

1^  "He  who  insures  property  with  Watson,    Cowp.    785,    13    Eng.    Rul. 

a    knowledge    of    its    actual    loss    is  Cas.  540 ;   Sawtell  v.  London  Assur. 

guilty   of   a   fraud    that   avoids    the  Co.  5  Taunt.  359;  1  Marshall  on  Ins. 

policy,   and   the   adoption   of   an    in-  (ed.  1810)    466;   Stewart  v.  Dunlop, 

surance    with    the    same    knowledge  4  Brown  Pari.  C.  Tonilin's  ed.  4S3n ; 

would  be  just  as  fraudulent  if  from  Mayden  v.   Forester,  5   Taunt.   615; 

the  adoption   alone  the  contract  de-  Wake  v.  Atty.  4  Taunt.  403;   Fitz- 

rived  its  legal  existence:"  2  Duer  on  herhert  v.  Mather,  1  Term  Rep.   12. 

Ins.  (ed.  1845)  150.  531.  See  §§  1786  et  seq.,  1844  et  seq.  here- 

1'  Blackburn    v.    Vigors,   L.    R.    12  in. 

App.  Cas.  531,  13  Eng.  Rul.  Cas.  514,  ^^  Carpentier  v.  American  Ins.  Co. 

per  Lords  Halsbury,  L.  C.  and  Wat-  1  Story   (U.  S.  C.  C.)  59,  Fed.  Cas. 

son;    Hamblett   v.    City   Ins.   Co.   36  No.  2428.     As  to  rule  applicable  to 

Fed.    118;    Carpentier    v.    American  agents  in  general,  see  Johnston  Har- 

Ins.  Co.  1  Story   (U.  S.   C.   C.)    59,  vester   Co.   v.   Miller,   72   Mich.   265, 
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country,"  although  in   that  country  the  statute  defines  what  is 

material. 

Under  ordinary  circumstances  a  broker  effecting  a  contract  with 
an  underwriter  owes  him  no  duty  in  respect  of  erroneous  but  honest 
statements  made  by  him  and  although  under  a  statute  every  cir- 
cumstance is  material  which  would  influence  the  judgment  of  a 
''prudent  insurer"  and  although  evidence  has  frequently  been 
admitted  of  underwriters  to  state  whether  in  their  opinion  certain 
facts  would  influence  the  judgment  of  a  prudent  man,  nevertheless 
the  material  facts  which  have  to  be  disclosed  by  the  broker  to  the 
underwriter  in  marine  risks  are  as  to  the  subject-matter  of  the  in- 
surance, that  is  the  ship  and  the  perils  to  which  she  is  exposed. 
Knowing  these  facts  the  underwriter  must  form  his  own  judgment 
of  the  premium  and  other  peoples'  judgment  is  immaterial  and  if 
true  disclosure  is  made  as  to  the  ship  and  the  perils  to  which  she 
is  exposed  it  is  unnecessary  to  disclose  the  name  of  the  person  in- 
terested in  her  who  desires  to  insure  or  reinsure  his  interest.  If 
the  underwriter  desires  to  know  who  the  assured  is  he  must  ask  the 
question.^" 

Emerigon  says:  "If  at  the  time  of  signing  the  policy  the  agent 
who  eft'ects  the  insurance  for  account  of  others  is  informed  of  the 
loss,  the  insurance  is  null,  although  the  principal  was  not  so  in- 
formed." ^  So  ii  the  broker  to  effect  the  policy  is  guilty  of  gross 
negligence  in  failing  to  obtain  the  necessary  information  and  com- 
municating the  same  to  the  underwriters,  the  policy  will  be  dis- 
charged.2     And  this  accords  with  the  general  rule  of  agency  that 

16  Am.  St.  Rep.  536,  40  N.  W.  429  L.  T.  312,  16  Com.  Cas.  270,  12  Asp. 

(annot.  case) ;  note,  "agent's  knowl-  M.  C.  49,  55  S.  J.  631,  27  T.  L.  R. 

ed^e,  when  attributable  to  principal,"  518;  Gooding  v.  White,  29  T.  L.  R. 

82""  Am.  Dee.  722,  723.     As  to  insur-  312;  Scottish  Sl.ire  Line  v.  London  & 

er's  agents    see  §  544  herein.  Provincial  Marine  &  General  Ins.  Co. 

w  See  §S   1844,  1845   herein.  81  L.  J.  K.  B.  1066,  [1912]  3  K.  B. 

20  Glasgow     Assurance     Corp.     v.  51,  107  L.  T.  46,  17  Com.  Cas.  240, 

Symondson,  104  L.  T.  254,  16  Com.  56   L.  J.  551;   Property  Ins.   Co.  v. 

Cas.  109,  11  Asp.  M.  C.  583,  27  L.  National   Protector  Ins.   Co.   108   L. 

T.  245.  T.   104,   18   Com:  Cas.   119,  12   Asp. 

As  to  what  is  and  is  not  material  M.  C..287,  57  S.  J.  284;  Joel  v.  Law 
and  necessary  or  unnecessary;  as  to  T'nion  &  Crown  Ins.  Co.  77  L.  J.  K. 
disclosure  under  English  decisions,  B.  1108,  [1908]  2  K.  B.  863,  99 
.see  also  Pickersgill  v.  London  &  Pro-  L.  T.  712,  24  T.  L.  R.  898.  See  §§ 
vincial  Marine  &  General  Ins.  Co.  82  1786  et  seq.  herein. 
L.  J.  K.  B.  130,  [1912]  3  K.  B.  614,  ^  Emerigon  on  Ins.  (Meredith's 
107  L.  T.  305,  18  Com.  Cas.  1,  12  ed.  1850)  c.  xv.  sec.  8,  p.  646  (mar- 
Asp.  M.  C.  203,  57  S.  J.  11,  28  T.  ine  risks). 

L.  R.  591;  Thames  &  Mersev  Marine  ^  ix^yt    v.    Oilman,    8    Mass.    336; 

Ins.   Co.  V.   "Gunford"   Ship   Co.   80  Wake  v.   Atty.  4   Taunt.  493;   Nep- 

L  J   P  C   146,  Ll''ll]  ^-  C.  529,  105  tune  Ins.  Co.  v.  Robinson,  11  Gill.  & 
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the  principal  cannot  profit  by  the  fraud,  concealment,  or  misrepre- 
sentations of  his  agent,  even  though  he  is  innocent  thereof,  where 
the  agent,  in  eirecting  the  business  in  question,  acts  within  the 
scope  of  his  authority;  ^  for  the  rule  applies  that  if  a  loss  must  fall 
on  one  of  two  innocent  parties,  by  reason  of  the  fraud  or  negligence 
of  a  third  party,  he  by  whom  the  person  guilty  of  the  fraud  or 
negligence  has  been  trusted  or  employed  must  bear  the  loss,  for  by 
such  employment  or  trust  he  has  put  him  in  a  position  which  en- 
ables him  to  injure  another.*  So  where  the  broker  who  effected  the 
insurance  omitted  to  read  the  whole  of  a  letter,  reading  only  such 
parts  as  he  deemed  material,  yet  suppressed  a  fact  therein  relating 
to  the  principal's  apprehensions  concerning  the  vessel's  safety,  it 
was  held  that  there  was  a  concealment  of  a  material  fact,  and  that 
the  broker  was  bound  to  read  the  whole  letter,  and  the  policy  was 
defeated.^  And  the  same  rule  applies  where  the  agent  has  knowl- 
edge that  the  ship  has  been  lost  sight  of,  and  was  when  last  heard  of 
reported  leaky,  but  fails  to  communicate  such  knowledge  to  the 
underwriter.^  So  if  one  not  an  agent  of  the  company  applies  for  in- 
surance on  behalf  of  another,  he  is  the  hitter's  agent,  and  the  policy 
is  avoided  where  he  fails  to  state  that  a  certain  building,  contiguous 
to  the  insured  property,  is  used  for  keeping  prohibited  articles,  such 
concealment  being  of  facts  material  to  the  risk  under  the  terms  of 
the  policy.'  And  where  the  correspondent  was  directed  to  cause  an 
insurance  to  be  effected,  and  employed  a  broker  to  procure  a  policy, 
and  the  broker  knew  that  the  master  had  informed  the  corraspond- 
ent  that  the  vessel  had  gone  aground,  and  was  in  a  sinking  condi- 

J.    (Md.)    256.     "This    condition    is  Lynch   v.    Dunsford,    14   East,   494; 

not   coin]ilied   with   where   bv   fraud  Nieoll  v.  American  Ins.  Co.  3  Wood 

or  ne<?hgence  of  the  agent  the  party  &   M.    (C.    C.)    529,    Fed.    Cas.    No. 

proposing  the   insurance   is   kept   in  10,259;  Carpentier  v.  American  Ins. 

ignorance  of  a  material  fact  which  Co.  1  Story   (U.  S.  C.  C.)   57,  Fed. 

ouglit  to  have  been  made  known  to  Cas.   No.    2428;    Draper   v.    Charter 

the    underwriter,    and    through   such  Oak    Ins.    Co.    2    Allen    (84   Mass.) 

"ignorance     fails     to     discover     it:"  569;    Smith   v.   Empire   Ins.    Co.   25 

Proudfoot  V.  Montefiore,  L.  R.  2  Q.  Barb.   (N.  Y.)   497,  per  Balcom,  J.; 

B.  511,  per  Cockburn,  C.  J.  Fitzherbert  v.  Mather,  1  Term  Rep. 

'Mutual  Benefit  Ins.   Co.  v.  Can-  12;  Gladstone  v.  King,  1  Maule  &  S. 

non,  48  Ind.  264;  National  Life  Ins.  35. 

Co.  v.  Minch,  3  Hun  (N.  Y.)  545,  60  s^ipkards  v.  Murdock,  10  Bam.  & 

Am.  Dec.   301,  5   Thomp.  &  C.    (N.  C.  527. 

Y.)    545;   Morton   v.   Scull,  23   Ark.  ^  ggmngn  v.  Fonnerau,  8  Strange. 

289;    Du    Souchet    v.    Duteher,    113  1183;   Lynch  v.  Hamilton,  3  Taunt. 

Tnd.  249,  15  N.  E.  459  (annot.  case)  ;  41,  14  East,  494. 

Barber  v.  Button,  26  Vt.  112.  '  McFarland   v.   Peabody   Ins.   Co. 

*  Proudfoot   V.   Montefiore,  L.  R.  2  6  W.  Va.  425. 
Q.    B.    511,    per    Cockburn,    C.    J.: 
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tion,  but  did  not  communicate  the  fact  to  the  underwriter,  it  was 
held  a  fatal  concealment.^ 

§  647.  Concealment  by  agent  other  than  one  to  effect  a  policy. — 
In  marine  insurance  there  is  a  class  of  agents  other  than  those  em- 
ployed to  effect  a  policy,  and  there  is  certainly  a  conflict  of  author- 
ity as  to  how  far  an  agent  who  has  no  power  to  procure  or  order  an 
insurance,  and  whose  duty  is  limited  to  the  mere  communication 
of  intelligence,  may  by  his  fraud  or  negligence  affect  his  principal's 
contract,  when  the  latter  has  acted  in  the  utmost  good  faith.  Thus: 
"In  the  case  of  insurance  by  a  ship  owner,  it  has  been  decided  that 
he  is  affected  by  the  knowledge  of  a  class  of  agents  other  than  those 
whom  he  employs  to  insure.  In  the  ordinary  course  of  business 
the  owner  of  a  trading  vessel  employs  a  master  and  ship  agents, 
whose  special  function  is  to  keep  their  employer  duly  informed  of 
all  casualties  encountered  by  his  ship,  which  would  materially 
influence  the  judgment  of  an  insurer.  ...  If  a  master  or 
ship  agent,  whether  w^illfully  or  unintentionally,  fail  in  their  duty 
to  their  employer,  their  suppression  of  a  material  fact  will,  notwith- 
standing his  ignorance  of  the  fact,  vitiate  his  contract."  ^  It  is 
said  by  Phillips  that  ''A  policy  effected  through  the  fraudulent  mis- 
reprasentations  or  concealment  of  the  master  of  the  vessel,  or  any 
habitual  agent  or  correspondent  or  recognized  representative  of  the 
assured,  is  not  binding  upon  the  insurers."  ^°  So  where  the  master 
failed  to  disclose  a  fact  material  to  the  risk,  such  as  an  accident 
to  the  ship,  and  had  an  opportunity  to  inform  the  owners  be- 
fore a  policy  was  effected,  and  did  not  do  so,  such  knowledge 
was  declared  fatal  to  a  recovery. ^^  In  another  case  the  con- 
signor and  shipper  of  the  goods  insured  was  the  agent,  whose 
knowledge  was  in  quastion.  He  knew  of  the  loss  and  could  have 
prevented  the  insurance,  and  the  policy  was  declared  null.  But  he 
was  directed,  however,  to  give  advice  of  the  shipment  to  an  agent 
who  Avas  directed  to  effect  a  policy,  which  he  dicl  without  mention- 
ing the  loss,  and  his  act  was  held  a  virtual  misrepresentation.^^ 
These  two  decisions  are  leading  English  cases,  and  have  been  given 
much  consideration,  both  by  the  courts  and  text-writers.  They 
are  in  conflict,  however,  with  Ruggles  v.  General  Interest  Insurance 
Company/^  although  that  case  was  decided  upon  the  point  that  the 

^  Russell   V.    Thornton,  4   Hem.   &  ^^  Gladstone  v.   King,   1   Maule   & 

M.  788 ;  affirmed  6  Hurl.  &  N.  140.  S.  35. 

^  Blaekburn,  Low  &  Co.  v.  Vigors,  ^^  Fitzherbert   v.   Mather,   1    Term 

L.  R.  12  App.  Cas.  531,  13  Eng.  Rul.  Rep.  12. 

Cas.  514,  per  Lord  Watson.     See  §§  "4  Mason    (C.   C.)   74,  Fed.   Cas. 

1786  et  seq.,  1844  et  seq.  herein.  No.  12,119,  affd  12  Wheat  (25  U.  S.) 

10  1  Phillips  on  Insurance,  (3d  ed.)  408,  6  L.  ed.  674. 
sec.  564. 
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master's  agency  had  ceased/^  and  it  was  intimated  that  a  virtual 
misrepresentation  by  such  agent  would  have  avoided  the  contract." 
But  the  rule  established  by  the  two  English  decisions  is  upheld  in 
Proudfoot  v.  Montefiore/^  where  Cockburn,  C.  J.,  referring  to 
Duer's  discussion^''  of  the  United  States  case,  says:  ''We  think 
the  reasoning  of  the  learned  writer  fully  cstablishas  his  conclusions 
as  to  the  ruling  having  been  erroneous."  But  in  Proudfoot  v. 
Montefiore,^^  the  agent  was  employed  to  purchase. and  to  ship  and 
consign  cargoes  to  the  principal,  and  it  was  held  that  he  should 
have  communicated  to  him  intelligence  of  the  loss.  The  case, 
however,  turned  upon  the  question  of  diligence,  and  will  be  noticed 
hereafter.  So  where  the  principal  had  directed  an  insurance  to  be 
effected  at  anothei*  city,  and  notice  of  the  loss  reached  the  ofhce 
during  his  absence,  it  was  held  to  be  the  duty  of  his  clerks  to 
countermand  the  order. ^^  There  is  no  doubt  but  that  if  an  agent 
has  charge  of  another's  business,  it  is  his  duty  to  notify  the  prin- 
cipal of  all  material  facts  affecting  the  latter's  interest  in  con- 
nection with  that  particular  business,  and  of  which  the  agent  has, 
or  ought  to  have,  knowledge. ^°  So  that  if  the  agent  is  one  whose 
employment  is  such  that  he  is  bound  to  communicate  material 
knowledge  possessed  by  him  to  the  assured,  the  assured  is  bound 
by  such  knowledge,  even  though  he  himself  acts  bona  fide,  pro- 
vided that  the  agent  could,  by  the  exercise  of  due  and  reasonable 
diligence,  have  communicated  his  information  to  the  assured  be- 
fore the  completion  of  the  insurance.-^  But  if  the  agency  is  not 
for  any  purpose  connected  with  the  policy  or  its  procurement,  and  is 
not  such  that  it  may  be  supposed  that  the  agent  has  knowledge,  in 
the  course  of  his  employment,  like  the  master  of  a  vessel,  the  in- 
sured is  not  affected  by  his  knowledge,  for  the  mere  fact  that  he  is 
the  assured's  agent  does  not  of  itself  alone  establish  knowledge  on 
the  part  of  the  assured,  for  "to  lay  down,  as  an  abstract  proposition 
of  law,  that  every  agent,  no  matter  how  limited  the  scope  of  his 
agency,  could  bind  every  principal  even  by  his  acts,  is  obviously, 
and  upon  the  face  of  it,  absurd."  ^    So  notice  to  the  carrier's  agent 

"See  §§  720,  721  herein.  N.  W.  Ry.  Co.  75  Iowa,  297,  39  N. 

"Id.  per  Story,  J.  W.  507   (annot.  ease). 
«L.  R.  2  Q.  B.  511.  1  Blackburn    v.    Vigors,    L.    R.    12 

"Vol.  2  (ed.  184.'))  423  et  seq.  App.    Cas.    531,   13   Eng.    Rul.    Cas. 

18  L.  R.  2  Q.  B.  511.  514;   Clement  v.  Pho^ni.x  Ins.  Co.   6 

19  Byrnes  v.  Alexander,  1  Brev.  Blatchf.  (U.  S.  C.  C.)  481.  Fed.  Cas. 
(S.    C.)    213.  No.   2881;    General   Int.   Ins.   Co.   v. 

20  Proudfoot  V.  Montefiore,  L.  R.  2  Ruggles,  12  Wheat.  (25  U.  S.)  411. 
Q.  B.  511,  per  Cockl)urn.  C.  J.  As  6  L.  ed.  674;  2  Duer  on  Ins.  (ed. 
to  the  rule  relating  to  agents  in  gen-  1845)  420,  sec.  27  et  seq. 

eral,  see  Baldwin  v.  St.  Louis  K.  &        ^  Blackburn    v.    Vigors,   L.    R.    12 
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is  not  notice  to  the  insured,  such  notice  being  given  to  the  carrier 
at  one  city  and  the  consignee  effecting  the  policy  in  another  city.^ 
And  where  an  agent  to  procure  a  policy  applies  to  the  company's 
agent,  and  fullyacquaints  him  with  the  facts,  and  he  applies,  of 
hts  own  accord,'  to  the  agent  of  another  company  to  carry  part  of 
the  risk,  his  concealment  does  not  affect  the  assured,  there  being  no 
communication  between  the  agent  of  the  second  company  and  the 
assured's  agent.* 

§  648.  Concealment  where  agency  has  ceased.— In  Ruggles  v. 
General  Interest  Insurance  Company,^  the  policy  in  question  was 
effected  several  days  after  a  total  loss  had  occurred.  The  master 
not  only  neglected  to  advise  the  owner  of  the  loss,  but  purposely 
took  steps  to  prevent  advices  thereof  from  reaching  him.  The 
owner  had  no  knowledge  of  the  loss,  nor  of  the  fraudulent  intent 
of  the  master,  and  it  wa.s  held  that  the  policy  was  not  invalidated : 
that  by  the  total  loss  the  agency  for  the  assured  was  determined,  and 
the  master  became  the  underwriter's  agent.^  In  Blackburn,  Low  & 
Co.  V.  Vigors/  a  policy  of  reinsurance  was  effected,  but  neither  the 
plaintiffs  nor 'the  agent  who  procured  the  policy  had  any  knowledge 
of  the  material  fact  alleged  to  have  been  concealed.  But  an  agent 
who  had  procured  the  original  insurance,  and  who  had  attempted 
to  effect  a  policy  of  reinsurance,  although  not  the  one  in  suit,  had 
received  the  particular  information  relied  on  while  acting  as  such 
agent,  and  had  not  communicated  the  same.  The  policy  wa.s, 
however,  declared  to  be  valid.  We  quote  from'  the  opinions  given : 
''A  broker  is  employed  to  effect  a  particular  insurance.  While  so 
employed  he  receives  material  information;  he  does  not  effect  the 
insurance,  and  he  does  not  communicate  the  information.  How 
is  it  possible  to  suggest  that  the  assured  could  rely  upon  the  com- 
munication to  the  "principal  of  every  piece  of  information  acquired 
by  an  agent,  through  whom  the  assured  has  unsuccessfully  en- 
deavored to  procure  an  insurance?  ...  Where  a  person  is 
an  agent  to  know,  his  knowledge  does  bind  the  principal.  But  in 
this  case,  I  think  the  agency  of  the  broker  had  ceased  before  the 
policy  sued  upon  was  effected.  The  principal  himself,  and  the 
broker  through  whom  the  policy  sued  on  was  effected,  were  both 
admitted  to  be  unacquainted  with  any  material  fact  which  was  not 

App.    Cas.   531,   13   Eng.   Rul.   Cas.  Cas.  No.  12,119, 12  Wheat.  (25  U.  S.) 

514,  per  Lord  Halsbury,  L.  C.  408,  6  L.   ed.  674.     See  §§   1786  et 

3  Clement    v.    Phrrnix    Ins.    Co.    6  seq.,  1844  et  seq.  herein. 
Blatchf.  (U.  S.  C.  C.)  481,  Fed.  Cas.        ^  See   criticism   of   tliis   case    in    2 

No.  2881.  Duer  on  Ins.  (ed.  1846)  423,  sees.  29 

*  May   V.   Western   Assur.    Co.    27  et  seq. 
Fed    260  '  L.  R.  12  App.  Cas.  531,  13  Eng. 

6  4  Mason   (U.  S.  C.  C.)   74,  Fed.  Rul.  Cas.  514. 
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disclosed.  ...  What,  ilien,  is  the  position  of  tlie  broker  in 
this  case,  wliose  knowledge,  though  not  communicated,  is  held  to 
be  tliat  of  the  i)rincipar?  .  .  .  Tie  liad  no  general  agency; 
he  had  no  other  authority  than  the  authority  to  make  the  par- 
ticuhvr  contract,  and  the  authority  ended  before  the  contract  sued 
on  was  made.  When  it  was  made,  no  relation  between  him  and  the 
shipowner  existed  which  made  or  continued  him  an  agent,  for 
whose  knowledge  his  former  principal  was  responsible.  There  wa.s 
no  material  fact  known  to  any  agent  which  was  not  disclosed  at  the 
point  of  time  at  which  the  contract  was  made.  There  was  no  one 
possessed  of  knowledge  whose  duty  it  was  to  communicate  such 
knowledge."®  "In  the  present  case,  it  is  sought  to  e.xtend  the 
imputed  knowledge  of  the  insured  to  all  facts  M'hich,  during  the 
period  of  his  employment,  became  known  to  any  agent,  other  than 
the  agent  efl'ecting  the  policy  in  question,  who  was  employed  at 
any  time,  successfully  or  unsuccessfully,  to  insure  the  wliole  or 
part  of  the  same  risk  with  that  covered  by  the  policy.  .  .  . 
I  am  of  the  opinion  .  .  .  that  the  responsibility  of  an  inno- 
cent insured  for  the  noncommunication  of  facts  which  happen  to 
be  within  the  private  knowledge  of  persons  whom  he  merely 
employs  to  obtain  an  insurance  upon  a  particular  risk,  ought  not 
to  be  carried  beyond  the  person  who  actually  makes  the  contract 
on  his  behalf.  There  is  no  authority  whatever  for  enlarging  his 
responsibility  beyond  that  limit,  unless  it  is  to  be  found  in  the 
decisions  which  relate  to  captains  and  ship  agents;  and  these  do 
not  appear  to  me  to  have  any  analogy  to  the  case  of  agents  em- 
ployed to  effect  a  policy.  There  is  a  material  difference  in  the 
relations  of  these  two  classes  of  agents  to  their  employer.  The  one 
class  is  specially  employed  for  the  purpose  of  communicating  to 
him  the  very  facts  which  the  law  requires  him  to  divulge  to  his 
insurer;  the  other  is  employed,  not  to  procure  or  furnish  informa- 
tion concerning  the  ship,'  but  to  effect  an  insurance. 
It  cannot  be  reasonably  sugge-ted  that  the  insurer  relies,  to  any 
extent,  upon  the  private  information  possessed  b}'  persons  of  whose 
existence  he  presumably  know^  nothing.  .  .  .  There  may  be 
circumstances  which  impose  upon  aucnts,  in  the  j)().-<ition  of  'the 
agent  here,'  an  express  or  im]died  duty  to  communicate  their  own 
information  to  their  principal,  but  nothing  of  that  sort  occurs 
here."  9 

§  649.  Concealment  by  agent:  false  advices:  loss  by  another 
peril. — The  rule  that  concealment  of  a  niaierial  fad  by  an  agent 
to  effect  a  policy  avoids  the  contract  apjdies,  even  though  the  in- 
formation concealed  proves  to  be  false  or  the  loss  be  occasioned  by 

'  Id.  per  Lord  Halsburv,  L.  C.  ^  Id.  per  Lord  Watson. 
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another  peril;  for  the  effect  of  a  concealment  depends  upon  the 
materiality  to  the  risk  at  the  time  when  the  policy  is  effected,  and 
not  upon  the  subsequent  event.  Material  facts  ought  to  be  dis- 
closed when  known. 1°  Emerigon  says:  "If,  on  false  advice  of  the 
loss  of  your  vessel,  you  cause  it  to  be  insured,  the  insurance  is 
null,  and  the  insurers  shall  not  be  answerable  for  any  subsequent 
disaster.  .  .  .  The  crime  consists  in  the  intention,  and  the 
fraudulent  act  is  never  to  profit  its  own  author."  "  The  two  cases 
most  frequently  referred  to  as  supporting  this  rule  are  Seamen  v. 
Tonnereau,^2  ^^d  Lynch  v.  Hamilton.^^  j^  the  former,  the  agent 
suppressed  information  in  his  possession  that  the  vessel  was  seen 
on  her  voyage,  and  was  lost  sight  of.  It  was  then  reported  to  have 
been  leaky  and  in  a  dangerous  situation,  although  this  report 
proved  to  have  been  unfounded,  and  the  vessel  was  thereafter  taken 
by  the  Spaniards.  In  the  latter  case,  the  agent  effected  an  insur- 
ance on  board  ''ship  or  ships,"  knowing  at  the  time  that  part  of 
the  goods  had  been  loaded  on  board  a  certain  ship  which  had  been 
met  on  her  voyage  and  parted  from  by  another  vessel,  and  was  re- 
ported as  deep  and  leaky.  Such  intelligence  proved  thereafter  to 
be  false,  and  the  ship  was  lost  by  other  perils.  In  stating  a  similar 
rule  to  that  given  above,  the  word  "intelligence"  has  been  fre- 
quently used.^*  Duer,  however, ^^  notes  a  case  where  the  distinction 
between  "intelligence"  and  "mere  reports"  was  made  by  counsel, 
and  qualifiedly  assented  to  by  the  court,!^  and  says  the  distinction 
"may  be  easily  misunderstood.  It  is,  in  truth,  difficult  to  be  de- 
fined, and  those  who  seek  an  insurance  would  be  unwise  to  rely 
upon  it.  Intelligence,  strictly  speaking,  is  a  report  of  facts  resting 
upon  a  known  authority ;  but  a  rumor  not  traceable  to  any  certain 
source,  and  therefore  not  deserving  the  name  of  intelligence  thus 
defined,  may  yet  be  so  prevalent,  and  have  obtained  such  general 
evidence  as  to  render  its  communication  to  the  underwriter  a  plain 
and  necessary  duty."  The  rule  above  given,  however,  would  be 
held  in  this  country  not  to  apply  so  strictly  to  fire  and  life,  as  to 
marine  risks,  since  it  could  not  be  assumed  that  more  would  be 

10  1  Arnould  on  Marine  Ins.   (Per-        "Emerigon    on    Ins.     (Meredith's 

kins'  ed.)  542;  Durrell  v.  Bederly,  1  ed.  1850)  e.  xv.  see.  4,  p.  642. 
Holt,  104;  Hoyt  v.  Oilman,  8  Mass.        ^^2  Strange,  1183. 
336;    Lynch   v.    Hamilton,   3    Taunt.        "3  Taunt.  41.     See  also  Lynch  v. 

41;    14   East,  494;    Seamen   v.   Fon-  Durnsford,  14  East,  494. 
nerau,  2   Strange,   1183;   2  Duer  on        ^^  1  Arnould  on  Ins.  (Perkins'  ed.) 

Ins.    (ed.   1846)    392,  511  et  seq.;   1  542;  1  Parson's  on  Marine  Ins.   (ed. 

Phillips   on   Ins.    (3d   ed.)    372,   sec.  1868)  471;  and  see  authorities  above 

676.     See  Walden  v.  Louisiana  Ins.  noted. 

Co.  12  La.  134,  32  Am.  Dee.  116.  See        ^^  2  Duer  on  Ins.  (ed.  1846)  516. 
§§  1786  et  seq.,  1844  et  seq.  herein.        ^^  Durrell  v.  Bederly,  1  Holt,  104. 
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required   of   the   agent   under   such   circumstances,    than    of   the 
yjiincipal.^'' 

§  650.  Degree  of  diligence  required  to  communicate  information: 
agent.^^ — Some  question  lia.s  arisen  as  lo  wliat  degree  of  dihgence 
should  be  exercised  in   communicating  information   material   to 
the  risk,  but  the  principle  of  the  rule  requires  only  due  and  reason- 
-able  diligence,  which  is  to  be  determined  by  all  the  circumstances 
of  each  particular  case,  such  as  the  nearness  of  the  vessel  at  the 
time  of  loss  to  the  port  where  the  insurance   is   to   be  effected, 
whether  the  means  of  communication  by  mail,  or  otherwise,  are 
regular  or  numerous,  and  the  availability  of  means  of  communica- 
tion ;  and  if  delay  would  give  rise  to  a  suspicion  of  intentional  con- 
•cealment,  the  principal  should  exercise  more  vigilant  diligence.^^ 
.So  if  a  party  orders  insurance  to  be  effected  by  his  agent,  and  after- 
ward receives  intelligence  material  to  the  risk,  or  has  knowledge 
of  a  loss,  he  should  exercise  all  due  and  reasonable  diligence  to 
communicate  the  same  to  his  agent,  that  he  may  inform  the  under- 
writer or  countermand  the  order,  and  omission  to  do  this  by  the 
principal  avoids  the  policy,  unless  the  intelligence  or  knowledge 
is  obtained  too  late  by  the  principal.^"     So  in  another  case  one  F. 
ordered  insurance  in  a  letter  addressed  to  his  pai'tner  at  Baltimore, 
and  sent  from  Kingston,  in  Jamaica,  by  a  vessel  bound  to  Boston; 
dui^licate  and  triplicate  letters  were  also  sent  by  other  conveyances. 
F.  embarked  from  Kingston  on  board  the  vessel  on  which  the 
property  was  shipped,  and  the  vessel  and  goods  were  lost,  he  him- 
self and  the  crew  being  saved.     F.  happened  to  arrive  at  Norfolk 
on  board  the  vessel  which  conveyed  the  order  to  insure.    The  day 
following  the  arrival  the  letter  containing  said  order  was  mailed 
at  Norfolk,  and  was  duly  received  by  the  partner  at  Baltimore, 
who  directed  his  correspondents  in  New  York  to  effect  a  policy, 
which  was  done.     F.  did  not  endeavor  to  prevent  the  transmission 
of  the  letter,  nor  did  he  countermand  the  order,  nor  notify  his 

"See  §  643  herein.  365,  371,  49  U.  S.  App.  548;  Clark 

"  See  §§  1786  et  seq.,  1844  et  seq.  v.  IManufacturers  Ins.  Co.  2  Woodb. 
herein.  &  M.    (U.   S.   C.  C.)   472,  489,   Fed. 

18  McLanahan  v.  Universal  Ins.  Cas.  No.  2829 ;  Graham  v.  General 
Co.  1  Pet.  (26  U.  S.)  170,  7  L.  ed.  Mutual  Ins.  Co.  6  La.  Ann.  432,  436; 
98,  per  Storv,  J. ;  Blackburn  &  Co.  v.  Snow  v.  Mercantile  Mutual  Ins.  Co. 
Haslam,  L.  R.  21  Q.  B.  D.  144.  61  N.  Y.  160,  164. 

20  M'Lanahan  v.  Universal  Ins.  Co.  On  duty  to  notify  insurer  of  facts 
1  Pet.  (26  U.  S.)  170,  7  L.  cd.  98,  which  develop  after  sul)inission  of  a p- 
per  Story,  J.  Cited  in  Clark  v.  plication  but  before  deliver>-  of  pol- 
Manufacturers  Ins.  Co.  8  How.  (49  icv  or  certificate,  sec  notes  in  8 
U.  S.)  235,  248,  12  L.  ed.  1006;  L.R.A.(N.S.)  983,  and  39  L.R.A. 
Equitable  Life  Assur.  Soc.  v.  Me-  (N.S.)  951. 
Elroy,  83  Fed.  631,  637,  28  C.  C.  A. 
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partner  of  the  loss  until  about  two  we^ks  thereafter,  Avhich  infor- 
mation the  latter  received  two  days  after  the  insurance  had  been 
procured.  It  was  held,  upon  error  to  the  supreme  court  of  New 
York,  that  reasonable  diligence  was  imposed  upon  F.  to  communi- 
cate the  disaster,  so  long  as  such  information  could  be  probably 
expected  to  arrive  in  time.  That  his  permitting  the  letter  con- 
taining the  order  to  be  transmitted,  without  endeavoring  to  coun- 
teract its  effect,  must  be  deemed,  if  not  a  misrepresentation,  at 
least  so  gross  a  neglect  as  to  avoid  the  contract.^  In  Proudfoot  v. 
^lontefiore,^  the  insurance  was  on  a  cargo,  lost  or  not,  shipped 
at  Smyrna,  on  a  voyage  from  there  to  Liverpool,  for  and  on  account 
of  the  plaintiff,  a  merchant  at  Manchester  and  Liverpool,  con- 
signed to  him  by  his  agent  resident  there,  who  had  purchased  and 
shipped  the  same  in  the  course  of  his  employment.  Several  days 
before  the  sailing  of  the  ship  said  agent  forwarded  the  invoice  and 
weights  of  shipment  in  time  to  effect  insurance,  and  a  few  days 
thereafter,  and  before  sailing,  forwarded  the  bill  of  lading.  The 
ship  was  stranded,  and  became  a  total  loss  four  days  after  this  last 
letter  was  sent.  The  agent  was  informed  of  the  loss  the  day  after 
it  occurred,  and  two  days  thereafter,  which  was  the  first  post  day, 
he  communicated  by  letter  to  the  plaintiff  the  loss,  saying,  also: 
"I  hope  to  goodness  you  are  fully  insured.  .  .  .  Lloyds'  agents 
have  telegraphed  the  disaster,  which  will  reach  London  before  my 
letter  .  .  .  enclosing  the  bill  of  lading.  I  did  not  dare  telegraph 
to  you,  for  when  once  you  had  the  intelligence  in  hand  you  were 
prevented  from  insuring."  Before  the  receipt  of  this  letter  the 
plaintiff  gave  instructions  to  effect  a  policy,  and  the  slip  was  signed 
by  the  company's  agent  at  INLanchester.  The  plaintiff  had  no 
knowledge  of  the  loss  at  the  time.  It  was  held  that  it  was  plainly 
the  duty  of  the  agent  at  Smyrna  to  have  communicated,  by  tele- 
graph, the  disaster  to  the  cargo,  and  that  there  could  be  no  recovery 
on  the  policy.  Again, 'where  the  question  was  whether  the  partner 
who  directed  the  insurance  and  had  knowledge  of  the  loss  was 
bound  to  send  intelligence  thereof  by  a  steamer,  which,  if  done, 
it  would  have  reached  the  place  where  the  insurance  was  effected 
in  time  to  have  prevented  it,  and  it  was  held  that  it  was  only  neces- 
sary to  send  notice  by  the  earliest  and  mo.st  expeditious,  usual^ 
known  route  of  mercantile  communication,  and  that  it  was  prop- 
erly left  to  the  jury  whether  a  steamer  was  such  route  between  the 
points  in  question. ^    So  if  the  shipper  knew  of  the  loss,  and  could 

^  Watson  V.  Delafield,  2  Johns.  (N.  ^  Green  v.  Merchants'  Ins.  Co.  10 
Y.)  526,  aff'g  1  Johns.  (N.  Y.)  150,  Pick.  (27  Mass.)  402.  The  rule  laid 
152,  2  Caines  (N.  Y.)   224.  rlown    in    this    case    is    criticised    (2 

2  L.  R.  2  Q.  B.  511.  Duer  on  Ins.  [ed.  1846J  533)  on  the 
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have  communicated  the  same  to  the  consignee  by  the  same  mail  by 
which  he  advised  him  of  the  lading  of  the  ship,  and  the  consignee, 
in  ignorance  of  the  loss,  effected  a  policy,  it  was  held  that  the 
shipper  was  the  consignee's  agent,  and  the  policy  invalid.*  But  in 
a  New  York  case  the  master  was  part  owner  of  a  vessel,  on  which 
insurance  was  effected  by  the  other  part  owners,  as  well  on  tlieir 
own  account  as  on  that  of  the  others.  The  vessel  had  been  lost 
about  two  weeks  prior  to  the  date  of  procuring  the  insurance,  but 
of  this  loss  the  part  owners  effecting  the  policy  had  no  knowledge 
or  information,  and  the  insurer  was  not  inforined  thereof.  The 
master  had  not  directed  the  insurance,  nor  did  he  know  of  the 
intention  to  insure.  It  was  held  that  only  such  ordinary  diligence 
was  required  a.s  a  common  prudence  and  discretion  would  demand 
from  the  nature  of  such  mercantile  concerns,  and  a  recovery  on 
the  policy  was  adjudged;  although  it  was  intimated  that  had  the 
master .  ordered  the  insurance,  or  known  that  it  was  intended,  the 
policy  would  have  been  invalidated,  if  anything  like  gross  negli- 
gence in  communicating  the  loss  to  the  partners  had  existed.^ 

ground  that  it  may  frequently  hap-  well  as  by  juries.     ...     In  cases 

)jen  that  there  is  no  usual  route  of  where  the  party   on  whom  the  duty 

mercantile   communication,   and    that  of  communicating  a  loss  devolves  has 

the  rule  would  therefore  be  inappli-  no    special    reason    for    believing    or 

cable  in  many  cases.  suspecting   that   an    insurance   which 

*  Fitzherbert    v.    Mather,    1    Term  he  may  prevent  is  intended,  the  rule 

Rep.  12.  followed    by    the    supreme    court    of 

^  Andrews    &    Boerum    v.    Marine  New^  York,  in  Andrews  &  Boerum  v. 

Ins.  Co.  9  Johns.  (N.  Y.)  32.  "These  Marine  Ins.  Co.  9  Johns.  (N.  Y.)  32, 

terms,  'due  and  reasonable  diligence,'  seems  proper  to  be  adopted.     It  is 

are  exceedingly  vague,  and,  without  ordinary-  diligence  alone  that   should 

a   further   detinition,   a   jury,   unless  then  be  exacted;  or,  to  speak  more 

there    is    apparent    fraud,    will    fre-  accurately,  the  negligence  that  should 

quently     err     in     their     application,  alone  be  pei'niitted  to  avoid  the  pol- 

There   are  no   words   that   are  more  icy  must  be  of  such  a  character  as  to 

liable    to    be    variously    interpreted,  raise  the  presumption  of  a  fraudulent 

even  where  the  fads  are  substantial-  design:"  2  Duer  on  Ins.  (ed.  1846) 
Iv  the  same,  bv  different  judges,  as '  533,  534. 
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CHAPTER  XXVIII. 

AGENTS— DUTIES— LIABILITIES. 

Duties  of  agents:  generally. 

Duties  of  insurer's  agents:  generally. 

Duty  of  agent  of  insured:  generally. 

Duty  of  agent  to  inform  principal. 

Effect  on  insured  of  agent's  neglect  of  duty  to  insurer. 

Agent  cannot  issue  policy  to  himself. 

Agent  cannot  act  for  both  parties. 

Same  subject :  exception  to  rule. 

Agent  should  notify  principal  of  refusal  to  accept  order. 

Agent  should  notify  principal  of  failure  to  effect  insurance. 

Agent  must  follow  instructions. 

Same  subject. 

Same  subject:  instructions  to  cancel. 

Where  agent's  orders  vest  him  with  a  discretion. 

When  agent  is  excused  for  noncompliance  with  instructions. 

Duty  to  insure. 

Agent's  duty:  more  advantageous  terms. 

Where  agent  departs  from  usage  or  usual  form  of  the  policy. 

Duty  as  to  premium. 

Duty  as  to  subagent. 

Degree  of  skill  required  from  agents. 

Duty  to  effect  other  insurance  in  case  of  insurer's  insolvency. 

Duty  of  agent  to  settle  loss. 

Duty  and  liability  as  to  payment  of  loss :  agent. 

Liability  of  agent  or  brokers,:  generally. 

Same  subject :  when  agent  not  liable. 
§  678b.  Liability  of  agent  for  subagent's  acts  or  of  broker  for  agent's 

acts. 
§  679.     Neglect  to  effect  a  valid  insurance  policy:  insolvent,  unauthorized, 

nonadmitted  companies. 
§  670a.  Lialjility  to  insured  of  agent  inducing  insurance  in  insolvent,  un- 
licensed, nonadmitted  company:  statute  frauds:  defenses. 
§  679b.  Statutory   liability   to   insured   of   agent   procuring   insurance   in 

unauthorized  company :  defenses. 
§  680.     Liability  of  voluntary  or  gratuitous  agent. 
§  681.     Liability  of  agent  or  broker  for  premium. 
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AGENTS— DUTIES— LIABILITIES  §§  655,  656 

§  h82.     Liability  for  concealment:  agent. 

§  683.     Liability  of  officers  of  company. 

§  683a.  Same  subject:  mutual  companies  or  fraternal  associations. 

§  683b.  Libel  and  slander  of  agent  or  insurer:  privileged  communications 

of  president  of  association. 
§  684.     Liability  of  company  for  agent's  frauds,  illegal  acts,  etc. 
§  684a.  Same  subject. 

§  655.  Duties  of  agents:  generally. — What  constitutes  the  duty 
of  an  agent  must  depend,  in  some  measure,  upon  the  character  of 
the  agency  and  the  nature  of  his  employment,  as  is  illustrated 
where  the  agent's  authority  arises  impliedly  in  a  case  of  special 
emergency  in  one  instance,  and,  in  another,  where  he  acts  under 
special  instructions,  and  still  again,  where  he  acts  under  general 
orders.  It  may  depend  upon  the  degree  of  skill  which  he  professes 
to  possess,  or  which  the  nature  of  his  business  would  justify  his 
employer  in  believing  him  to  possess.  His  agency  may  be  such 
that  he  does  not  claim  to  possess,  and  in  fact  is  known  by  the  prin- 
cipal not  to  possess,  any  particular  skill  or  knowledge  in  the  matter 
of  the  employment.  So,  also,  some  question  has  arisen  as  to  the 
degree  of  responsibility  that  rests  upon  a  voluntary  agent  who, 
without  compensation  or  expectation  thereof,  agrees  to  perform  an 
act,  but  never  attempts  to  fulfill  his  promise.  Again,  we  have  noted 
in  the  preceding  section  that  the  degree  of  diligence  required  of 
certain  agents  in  communicating  intelligence  may  differ  from  that 
necessitatd  on  the  part  of  other  agents.  Usage  is  frequently  an 
important  factor,  entering  into  the  determination  of  the  question 
of  an  agent's  duty.  The  very  contract  itself  may  impose  a  special 
duty,  as  in  case  of  del  credere  agents,  who  receive  higher  commis- 
sions. So  the  responsibility  may  be  shifted,  as  by  the  substitution 
of  another  agent  under  instructions  of  the  principal,  or  by  usage. 
An  agent's  duty  may  also  depend  upon  whether  he  is  invested  with 
an  absolute  discretion,  or  whether  his  orders  are  peremptory.  These 
points  will  be  considered  under  the  sections  next  following. 

§  656,  Duties  of  insurer's  agt.ts:  generally. — An  agent  for  the 
company  must  comply  with  instructions,  must  exercise  good  faith 
and  reasonable  diligence  in  discharging  his  duties  to  his  principal, 
must  remit  all  moneys  received  in  its  behalf  to  the  company,  nuist 
advise  it  of  changes  material  to  the  risk  and  must  be  careful  in 
selecting  risks.  If  his  instructions  are  not  absolute,  but  leave  him 
a  discretion,  he  must  exercise  that  discretion  honestly  and  in  the 
utmost  good  faith.  If  he  be  a  subagent  under  a  su}ieri()r.  he  may 
be  i-equired  to  obey  the  superior's  orders  in  matters  relating  to  the 
insurances  procured  by  him.  An  agent's  duties  may  also  depend 
upon  express  contract,  or  upon  the  by-laws,  rules,  and  regulations 
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of  the  company,  or  upon  custom,  usage,  or  a  customary  course  of 
business,^  and  it  is  obligatory  upon  any  agent  to  discharge  his 
duties  and  trusts  faithfully,  and  if  he  departs  from  the  line  of  his 
duty  he  is  liable^  So  it  is  the  duty  of  a  tretisurer  of  an  insurance 
company  to  receive  and  account  for  money,^  and  an  agent  may  be 
obligated  by  custom  to  account  monthly,^  and  it  is  the  duty  of  ai 
local  insurance  agent,  after  he  has  knowledge  of  the  violation  of 
a  condition,  in  a  life  policy,  regarding  residence,  and  for  which  a 
forfeiture  may  be  declared,  to  ascertain  from  the  company,  before 
he  receives  a  premium  after  such  breach,  whether  or  not  a  forfei- 
ture is  to  be  enforced.^"  Again,  under  a  policy  of  fire  insurance 
providing  that  if  an  engine  is  stationed  on  premises  in  proximity 
to  insured  buildings,  the  president  of  the  insurance  company  shall 
appoint  a  committee  to  examine  forthwith,  and  ascertain  the 
amount  of  the  increased  risk,  and,  if  increased,  to  require  the  in- 
sured to  pay  an  additional  premium,  it  is  the  imperative  duty  of 
such  president,  upon  receiving  notice  that  an  engine  has  been 
placed  near  insured  buildings,  to  appoint  the  committee  and  have 
the  examination  as  to  increase  of  risk  made  forthwith,  or  at  least 
with  proper  and  due  diligence.  A  failure  to  do  so  for  an  unreason- 
able time  is  a  waiver  of  the  right  to  resist  because  of  such  increased 
risk,  an  action  based  upon  such  policy."  But  where  the  agent, 
acting  in  good  faith,  induces  the  company  to  issue  a  policy  on  a 
building,  which  was  in  fact  unoccupied,  although  intended  to  be 
used  soon  as  a  hotel,  and  it  w^is  burned,  the  agent  was  held  not 
liable.  The  rate  of  premium  was  greater,  however,  than  would 
have  been  charged  for  an  unoccupied  hotel,  and  the  risk  was  not 
greater  than  represented.     The  case  turned  upon  the  point  that  it 

^United  States.— V^^ashington  Fire  bridge,  4  Watts  &  S.  (Pa.)  305; 
&  Marine  Ins.  Co.  v.  Chesebro,  35  Harvey  v.  Turner,  4  Rawle  (Pa.) 
Fed.  477.  223. 

loica. — State  Ins.  Co.  v.  Jamison,        See  §§  667-671  herein. 
79  Iowa,  245,  44  N.  W.  371.  '  Miohoud  v.  Girod,  4  How.  (45  U. 

Massachusetts.— Watertown      Fire   S.)  554,  11  L.  ed.  1099,  per  Swayne, 
Ins.   Co.  V.   Simmons,  131  Mass.  85,   J. 
41  Am.  Rep.  196.  *  Portage  County  Mutual  Ins.  Co. 

Minnesota. — Phtrnix    Ins.    Co.    v.   v.  Wetmore,  17  Ohio,  330. 
Pratt,  36  Minn.  409,  31  N.  W.  454,       »  State   Ins.   Co.   v.   Richmond,   71 
per  Vanderburgli,  J.  Iowa,  519,  32  N.  W.  496. 

Missouri. — McMahon  v.  Franklin,  ^°  Germania  Life  Ins.  Co.  v.  Koeh- 
38  Mo.  548.  ler,  168  111.  293,  61  Am.  St.  Rep.  108, 

New  Yor A:.— Hancock  v.  Gomez,  50  48  N.  E.  297. 
N.   Y.   668,   s.   c.   58  Barb.    (N.   Y.)        "  Schaeffer    v.    Farmers'    Mutual 
490 :    Brink   v.    Dolsen   &   Decker,   8   Fire  Ins.  Co.  80  Md.  563,  45  Am.  St. 
Barb.   (N.  Y.)   337.  Rep.  361,  31  Atl.  317, 

Pennsylvania. — Devall       v.       Bur- 
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was  only  a  question  of  rates.*^  And  it  is  not  the  duty  of  the  insurer 
or  his  agent  to  keep  a  poHcy  from  becoming  forfeited  for  violation 
of  its  conditions  by  the  insured;  nor  is  it  the  duty  of  such  agent 
to  notify  the  insured  of  the  forfeiture  when  it  occurs.^' 

§  657.  Duty  of  agent  of  insured:  generally. — It  may  be  gener- 
ally stated  that  if  an  agent  accepts  an  order  to  insure,  he  may  not 
exceed  his  authority  or  depart  from  his  instructions;  he  must 
exercise  due  caution  and  skill  in  framing  the  policy,  and  be  careful 
that  it  effectually  covers  the  property  to  be  insured;  he  is  bound 
to  exercise  such  reasonable  skill  and  ordinary  diligence  as  may 
fairly  be  expected  from  a  person  in  his  profession  or  situation, 
and  must  do  whkt  is  usual  to  effect  the  policy.  He  is  obligated 
to  exercise  the  strictest  veracity  and  candor  toward  both  his  em- 
ployer and  the  insurer.  While  he  is  not  liable,  except  he  be  a  del 
credere  agent,  or  except  he  be  gxiilty  of  fraud  or  gross  negligence, 
for  the  insolvency  of  tlie  assurer,  still  ordinary  prudence  requires 
that  he  should  exercise  due  caution  in  selecting  the  insurer  and 
ascertaining  whether  he  is  of  good  credit  and  standing,  and  such 
agent  should  effect  a  policy  on  the  best  terms  that  reasonable 
diligence  will  enable  him  to  obtain.^*    It  is  the  agent's  duty  to  keep 

^2  British-American  Assur.  Co.  v.  ed.)  see.  435«;  2  Duer  on  Marine  Ins. 
Neil,  76  Iowa,  645,  41  N.  W.  382.  (ed.  1846)  184  et  seq.;  1  Marshall  on 

13  Home  Ins.  Co.  v.  Scales,  71  Ins.  (ed.  1810)  297-300;  Emerigon 
Miss.  975,  42  Am.  St.  Rep.  512,  15  on  Ins.  (Meredith's  ed.  1850)  c.  v. 
So.  134.  sec.  6,  p.  114;  e.  v.  see.  8,  p.  119;  1 

1*  United     States. — De     Tastet     v.    Arnould    on    Marine    Ins.     (Perkins' 
Croussilat,   2   Wash.    (U.    S.    C.    C.)    ed. )   149,  sees.  72  et  seq. 
132,  Fed.   Cas.  No.  3828.  Duty    of    agents — marine — to    use 

District  of  Columbia. — Mallery  v.  due  care,  see  17  Earl  of  Halsbury's 
Frye,  21  App.  D.  C.  105.  "  Laws  of  England,  p.  356. 

Massachusetts. — Mechanics'  Bank  As  to  duty  of  agents  after  effecting 
V.  Merchants'  Bank,  6  Met.  (47  policy,  see  17  Earl  of  Halsbur>''s 
Mass.)  13,  per  Shaw,  C.  J.  Laws  of  England,  p.  358. 

Neiv  Hampshire. — Ela  v.  French,  As  to  general  rule  concerning 
11  N.  H.  356,  357.  agents,  see  the  following  cases: 

New  Jersey. — Milliken  v.  Wood-  United  States. — Burril  v.  Phillips, 
ward,  64  N.  J.  L.  444,  45  Atl.  796.         1  Gall.   (U.  S.  C.  C.)  360,  Fed.  Cas. 

New  Yo rfc.-Shepard  v.  Davis,  59   No.  2200. 
N.  Y.  Supp.  456,  42  App.  Div.  462.       Alabama. — Morrison     v.     Orr,     3 

England.— V^nke  v.  Atty,  4  Taunt.  Stew.  &  Port.  (Ala.)  49,  23  Am.  Dec. 
493;   Moore  v.   Mourge,   Cowp.  479;   319. 

Park  V.  Hammond,  Holt  N.  P.  80,  4  ////HOis.- Stevens  v.  Walker,  55 
Camp.  144;  Wilkinson  v.  Coverdale,   111.   151. 

1  Esp.  74,  per  Buller,  J.     See  Fornin        loiva. — Robinson   v.  Illinois  R.  R. 
V.  Oswell,  3  Camp.  357;  Wallace  v.    Co.  .30  Iowa,  401. 
Telfair,  2  Term  Rep.  188,  note;  Fitz-        il/o/nc— Howard     v.     Grover,     28 
herbert  v.  Mather,  1  Term  Rep.  12;   Me.  97,  48  Am.  Dec.  478n. 
Chapman  v.  Walton,  10  Bing.  52.  Massachusetts. — Wliitney    v.    ^ier- 

See  also  Story  on   Bailments    (3d    eliants"  Union  E.xjjress  Co.  104  Mass. 
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his  principal  informed  fully  of  all  matters  material  to  his  interests, 
and  transmit  to  him  accounts  of  his  transactions  in  the  business  in- 
trusted to  his  care.  Nor  can  he  retain  the  policy,  his  liens  being 
satisfied,  but  must  deliver  it  to  his  principal  on  request.^^  So  agents 
and  brokers  are  responsible  to  the  assured  for  representations  made 
by  them  without  authority ;  ^«  and  where  factors,  having  effected 
an  insurance  on  tobacco,  charged  the  principal  double  the  rates 
paid  by  them,  they  were  held  insurers  of  the  principal,  and  the 
policies  reinsurances  for  their  own  benefit."  But  an  agent  may 
not  be  liable  where  he  acts  in  good  faith,  as  where  a  correspondent, 
who  was  referred  to  for  orders, -acting  bona  fide,, ordered  the  ship 
into  a  blockaded  port,  where  she  was  taken  and  captured.^^  Where 
the  policy  is  given  into  possession  of  the  agent,  he  must  fulfill 
whatever  obligations  the  extent  of  such  agency  warrants,  which  will 
depend  upon  whether  the  delivery  was  for  a  special  purpose  or  for 
such  purpose  as  the  prior  relations  and  course  of  dealings  between 
the  agent  and  the  principal  warrants,  and  the  agent  is  liable  for 
misfeasance  and  neglect  in  the  execution  of  whatever  duties  it  is 
incumbent  upon  him  to  perform. ^^ 

§  658.  Duty  of  agent  to  inform  principal. — It  is  incumbent  on 
an  agent  to  communicate  promptly  to  his  principal  all  material 
knowledge  and  facts  possessed  by  him  relating  to  the  risk  or  to  the 
business  "intrusted  to  his  care,  and  which  it  is  important  that  the 
principal  should  know.  He  is  bound  to  act  in  good  faith  and 
honesty  in  his  representations  to  his  principal,  and  in  answering 
his  inquiries.  Any  material  representation  or  concealment  of  the 
agent  may  affect  the  validity  of  the  contract,  equally  as  if  made  by 
the  assured.  This  information  should  be  thorough  and  accurate, 
for  fidelity,  veracity,  and  candor  toward  the  principal  are  required.^" 
It  is  likewise  obligatory  upon  the  assurer's  agent  procuring  an 
application,  not  only  to  write  the  answers  truly  as  given  by  the  ap- 
plicant, but  he  must  also  communicate  to  his  principal  any  other 
fact  material  to  the  risk,  whatever  may  be  the  source  of  his  knowl- 

152,  6  Am.  Rep.  207;   Greenleaf  v.  ^^  Shirtlifif   v.   Whitefaeld,   2   Brev. 

Moody,    13   Allen    (95   Mass.)    363;  (S.  C.)  71,  3  Am.  Dec.  701;  2  Phil- 

Cass  V.  Boston  R.  R.  Co.  11  Cush.  lips  on  Insurance  (3d  ed.)   551,  sec. 

(65  Mass.)  70.  1891. 

15  2  Duer  on  Ins.    (ed.  1846)   270,  ^o  gee  §§  646-49  herein;  Harvey  v. 

sec.  56.     See  Dewall  v.  Burbridge,  4  Turner,  4  Rawle  (Pa.)  223  (agent  of 

Watts   &   S.    (Pa.)    305;    Harvey  v.  insured);    Seamen    v.    Fonnereau,    2 

Turner,  4  Rawle  (Pa.)  223.  Strange,    1183    (agent    of   insured)  ; 

i^Pawson  V.  Watson,   Cowp.   787,  Dewall  v.  Burbridge,  4  Watts  &  S. 

13  Eng.  Rul.  Cas.  540.  (Pa.)     305     (agent    of    insured);    1 

17  Miller  v.  Tate,  12  La.  Ann.  160.  Marshall  on  Ins.  (ed.  1810)  298-300. 

18  Liotard  v.  Graves,  3  Caines   (N. 

Y.)    226. 
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ed,G;e.*  It  is  also  his  duty,  when  by  the  exercise  of  reasonable  or 
ordinary  dili.iicnce  he  finds  that  he  cainiot  place  insurance,  to 
notify  his  ])rin(ipal  thereof  in  a  reasonable  time  so  that  the  prin- 
cipal's rights  may  be  protected.'^ 

So  if  an  agent  insure  a  building,  knowing  certain  facts  material 
to  the  risk,  and  which  the  policy  requires  to  be  stated,  and  does 
not  disclose  them  to  the  company,  which  sustains  a  loss  upon  the 
policy,  he  is  liable  to  if  therefor,  but  it  can  only  recover  nominal 
damages  in  an  action  against  the  agent,  unless  the  premium  charged 
was  less  than  that  usually  taken  on  such  risks,  in  which  case  the 
difference  in  rates  could  be  recovered.^  And  where  the  agent  is 
required,  upon  the  day  of  issuing  the  policy,  to  make  a  report  of 
the  risk  completely  describing  the  property,  and  he  fails  to  do  so 
until  after  the  property  is  burned,  by  reason  of  which  the  com- 
pany is  deprived  of  the  right,  under  the  terms  of  the  policy,  to 
cancel  the  same,  an  action  will  be  against  the  agent  for  failure  to 
perform  his  d^lly.'*  And  the  assurer  is  bound,  notwithstanding 
the  cancelation  of  a  policy  by  the  agent  of  the  company,  where  it 
appears  that  he  had  no  express  authority  or  general  power  to  do 
such  act.*  So  where  an  agent  fails  to  correctly  report  a  risk,  the 
company,  and  not  the  insured,  is  chargeable  w^ith  the  omission.^ 
Again,  it  is  determined  in  a  Federal  case  that  insurance  brokers 
who  undertake  generally  to  keep  property  insured  and  who  have 
done  so  for  several  years  must  place  and  keep  placed  the  insurance 
the}^  are  instructed  to  procure  on  the  property  in  reputable  solvent 
companies  and  at  reasonable  rates,  but  as  they  bring  their  princi- 
pal and  insurer  together  into  contractual  relation  it  devolves  upon 
the  latter  to  inform  himself  of  the  stipulations  and  conditions  in 
the  contract  with  the  insurer  and  where  the  contract  is  in  writing 
the  brokers  are  not  obligated  to  inform  the  principal  of  the  stipu- 
lations and  conditions  therein  or  to  explain  their  meaning  unless 
so  requested  or  some  exigency  arises  under  the  circumstances  neces- 
sitating the  same  or  unless  the  act  voiding  the  policy  is  done  under 
such  brokers  advice,  or  they  have  knowledge  of  said  acts,  and  sub- 
sequently efl'ect  insurance,  or  make  false  statements  concerning  the 
same,  or  otherwise  so  act  that  the  insured  relies  upon  said  acts  to 
his  injury."'^ 

1  Ryan  v.  World  Mutual  Life  Ins.  ^  State  Ins.  Co.  v.  Jamison,  79 
Co.  41  Conn.  108,  19  Am.  Rep.  490,   Iowa,  245.  44  N.  W.  371. 

per  Carpenter,  J.  ^  United  States  Eire  &  Marine  Ins. 

2  Backus  V.  Eames,  79  Minn.  145,   Co.  v.  Tardy,  2  Ins.  L.  J.  ()/3. 

81  N.  W.  7G().  See  Russell  v.  O'Con-  ^  McLausrhlin  v.  American  Fire  Ins. 
ner,  120  Minn.  06,  139  N.  W.  148.        Co.  12G  Iowa,  149,  10()  Am.  St.  Kep. 

3  Pierce  v.  People,  100  111.  11,  46   344,  101  N.  W.  765. 

Am.  Rep,  683.  '  Fries-Breslin    Co.    v.    Bergen    & 
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§  659.  Effect  on  insured  of  agent's  neglect  of  duty  to  insurer. — If 

an  agent  with  authority  to  act,  neglects  to  report  to  the  company 
any  facts  which  his  duty  requires,  such  neglect  does  not  invalidate 
his  acts,  so  far  as  the  insured  is  concerned.  Thus,  the  insured  is 
not  affected  by  the  omission  of  the  company's  agents  to  comply 
with  instructions  to  transmit  to  the  company  copies  of  the  written 
parts  of  all  policies  issued  by  the  agents,  and  of  any  indorsements 
made  thereon  by  them.^  So  the  company  may  be  liable  where  the 
agent  fails,  without  the  applicant's  fault,  to  transmit  the  applica- 
tion until  after  a  loss ;  ^  nor  can  the  company  claim  a  forfeiture 
from  the  neglect  of  the  assured  to  furnish  the  necessary  proofs  of 
death,  where  the  delay  arises  from  its  agent's  neglect  to  transmit 
blanks  furnished  him  to  the  claimant,  and  afterward  delays  send- 
ing them  to  the  company.^"  And  where  there  is  no  evidence  con- 
necting the  principal  with  the  agent's  acts,  it  is  no  defense  to  an 
action  on  the  policy  by  the  assured  that  the  agent  had  not  reported 
the  cancelation  of  a  previous  policy  and  the  issuance  of  the  one  in 
suit."  So  where  a  company  instructs  an  insurance  broker  to  obtain 
payment-  of  the  premium  when  the  application  is  made,  it  is  liable 
for  the  premium  so  paid  on  a  risk  which  it  refused  to  take,  the 
assured  not  knowing  of  the  instructions.^^  And  a  benefit  associa- 
tion, whose  groves  are,  under  its  constitution,  its  agents  to  collect 
and  transmit  its  members'  dues,  is  liable  for  the  amount  payable 
in  case  of  the  death  of  a  member,  where  his  assessments  have  been 
fully  paid  at  the  time  of  his  decease  to  the  local  grove,  although 
the  latter  have  not  transmitted  the  same  to  the  association,  and 
although  it  is  provided  that  every  member  shall  forfeit  his  claim 
to  any  moneys  where  his  assessments  are  not  paid  to  the  directory 
which  was  elected  by  the  several  groves.^^  So  the  company  is 
bound,  although  the  policy  be  delivered  the  assured  by  the  agent 
in  violation  of  the  company's  instructions,  which  are  unknown  to 
the  assured.^*    And  it  may  be  generally  stated  that  the  knowledge, 

Snyder,  176  Fed.  76,  99  C.  C.  A.  384,  "  Travelers'  Life  Ins.   Co.  v.   Ed- 

38  Ins.  L.  J.  1216,  aff'g  168  Fed.  360,  wards,  122  U.  S.  457,  30  L.  ed.  1178, 

38  Ins.  L.  J.  353,  s.  c.  38  Ins.  L.  J.  7  Sup.  Ct.  1249. 

177.     The    brokers    were    held    not  "  Germania  Ins.  Co.  v.  McKee,  94 

cliargeable    with    negligence    in    this  III.  494,  500. 

(•ase.  ^^  Gentry    v.    Connecticut    Mutual 

8  Gloucester  Manufacturing  Co.  v.  Life  Ins.  Co.  15  Mo.  App.  215. 
Fire  Ins.  Co.  5  Gray  (71  Mass.)  497,  ^^  f^(.i,j^eei^   v.   Gegenseitiger  Witt- 
66   Am.   Dec.   376;   German  Ins.   Co.  wen  und  Waisen  Fond,  44  Wis.  369. 
V    Gibbs  Wilson  &  Co.  42  Tex.  Civ.  ^^  Miller  v.  Life  Ins.  Co.  12  Wall. 
App.  407,  92  S.  W.  1068,  96  S.  W.  (79  U.  S.)  285,  20  L.  ed.  398. 

700. 

9  Fish  v.  Cottenet,  44  N.  Y.  538,  4 

Am.  Rep.  715. 
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mistakes,  and  omissions  of  an  agent  are  those  of  the  principal, 
where  the  agent  is  authorized  to  act  concerning  the  particular 
matter  to  wliich  the  knowledge,  mistake,  or  omission  relates.^* 

§  660.  Agent  cannot  issue  policy  to  himself. — An  insurance  agent 
cannot  act  a^  agent  of  the  coini)any  in  procuring  insurance  for 
himself.  In  such  case  he  acts  for  himself,  whether  the  a])plication 
is  made  directly  or  indirectly;  ^^  and  it  is  his  duty  to  notify  insurer 
of  his  ownership ;  ^''  nor  is  a  policy  written  hy  an  agent  on  his 
own  property  binding  until  it  is  approved  l)y  the  insurer.^*  So 
where  the  company,  without  knowledge  that  the  postmaster  of  a 
town  is  also  the  insured,  sends  the  former  a  premium  note  for 
collection,  he  cannot  bind  the  company  by  paying  the  premium 
to  himself,  and  canceling  the  note  after  the  polic}'  is  suspended ;  ^^ 
And  authority  from  a  general  agent  of  an  insurance  company  to 
a  local  agent  to  write  a  policy  upon  his  own  goods  in  the  usual 
way,  without  statement  of  the  value  of  the  property,  the  amount 
of  insurance,  or  rate  of  premium,  does  not  make  the  mere  is^suance 
by  the  local  agent  of  a  policy  on  his  own  goods,  at  a  subsequent 
time,  a  binding  contract  when  it  has  not  been  accepted  by  the  in- 
surer, although  there  may  be  a  custom  among  such  agents  to  write 
policies  on  their  own  property  by  making  a  memorandum  of  the 
risk,  including  it  in  their  daily  report  and  spreadino-  it  on  an 
insurance  register.^  So  a  policy  of  insurance  issued  by  an  agent 
of  his  own  motion  to  himself  as  receiver  of  the  property  insured 
is  invalid  by  reason  of  his  occupying  inconsistent  positions,  unless 
the  insurance  company  consents  to  the  policy.^  Nor  can  an  agent 
issue  a  policy  on  his  own  property  in  favor  of  a  mortgagee  who  has 
knowledge  of  the  facts,  which  will  be  binding  on  his  principal,  if 
it  never  receives  notice  of  the  transaction,  or  any  premium  for  the 
risk.^     Nor  can  an  agent  effect  insurance  in  his  principal's  com- 

^^  Beal   V.   Park   Fire  Ins.   Co.   16  property   in    which   he   is   interested 

Wis.    241,    257,    82    Am.    Dee.    719;  personally,  or  as  agent,  the  company 

L^nited  Fire,  Life  &  Marine  Ins.  Co.  having  no  notice  of  such  interest,  see 

V.  Insurance  Co.  of  North  America,  notes  in  9  L.R.A.(N.S.)  1084  and  49 

42  Ind.  588;  Hough  v.  City  Fire  Ins.  L.R.A.(N.S.)   972. 

Co.  29  Conn.  10,  76  Am.  Dec.  581.  ^^  Harle  v.  Council  Bluflfs  Ins.  Co. 

16  Spare  v.  Home  I^rutual  Ins.  Co.  71  Iowa,  401,  32  N.  W.  39(). 

19  Fed.  14;  Glens  Falls  Ins.  Co.  v.  2°  Zimmermann  v.  Dwelling-House 
Hopkins,  16  Brad.  (111.  App.)  220.        Ins.    Co.    110   Mich.   399,   33    L.R.A. 

17  Wood  v.  Spring  Garden  Ins.  Co.    698,  68  N.  AV.  215. 

215  Fed.  355,  131  C.  C.  A.  497,  44  ^  Wildberger  v.  Hartford  Fire 
Ins.  L.  J.  539.  ,     Ins.  Co.  72  Miss.  338,  28  L.R.A.  220, 

1^  Zimmermann  v.  Dwelling-House   48  Am.  St.  Rep.  558,  17  So.  282. 
Ins.    Co.    110    Mich.   399,   33   L.R.A.       ^  Salene   v.   Queen   Citv    Fire   Ins. 
698,  68  N.  W.  215.  Co.  59  Oreg.  297,  35  L.R.A.  (N.S.) 

On    power  of  insurance   agent   to   438,  116  Pac.  1114. 
bind  insurance  company  bj'  insui'ing 
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pany  on  property  in  which  he  is  part  owner  ;^  or  owner,  or  in 
which  he  has  an  interest  adveree  to  his  principal,  or  where  he  is 
a  stockholder  in  a  corporation  which  is  the  owner.*  Kor  can  an 
agent  bind  his  principal  by  issuing,  without  notifying  the  princi- 
pal, a  policy  upon  property  of  a  corporation  in  which  he  is  a 
director  and  officer,^  and  a  subagent,  with  authority  to  receive  and 
forward  applications  for  approval  to  the  general  agent,  and  to  make 
temporarily  binding  contracts,  subject  to  rejection  by  the  com- 
pany, cannot  bind  the  latter  by  an  insurance  made  by  him  on  his 
own  property.^  But  the  company  ma}'  ratify  the  insurance  so 
effected,  provided  it  has  full  knowledge  of  the  facts.'  But  there 
is  no  ratification  by  failure  to  object  to  the  agent's  report  that  the 
policy  has  been  issued.^  These  authorities  are  in  accord  with  the 
general  rule  that  an  agent  cannot  act  both  for  himself  and  his 
principal  in  relation  to  the  same  matter.^ 

§  661.  Agent  cannot  act  for  both  parties. — A  party  employing 
an  agent  is  entitled  to  the  benefit  of  his  skill  and  judgment.  The 
agent's  duty  to  his  principal  requires  that  he  should  act  in  the 
latter's  behalf,  certainly  with  such  discretion  and  with  such  due  re- 
gard to  his  interests,  as  a  fair  business  man  would  exercise  in  his 
own  affairs;  nor  can  such  agent,  consistently  with  his  principal's 
interest,  represent  the  adverse  party  in  the  same  transaction  in 
which  he  acts  for  his  principal.  He  cannot  act  for  both  parties  in 
making  a  contract,  where  each  relies  upon  his  discretion,  skill, 
and  judgment.^"  But  where  the  agent  so  acts,  the  contract  is,  how- 
ever, only  voidable.     It  may  be  repudiated  by  either  party,  or  it 

3  Ritt    V.    Washington    Marine    &  34  N.  E.  200,  aff'g  64  Hun   (N.  Y.) 

Fire  Ins.  Co.  41  Barb.  (N.  Y.)  353.  485,  19  N.  Y.   Supp.  504,  46  N.  Y. 

*  Riverside     Development     Co.     v.  St.  R.  75;  Neuendorff  v.  World  Mu- 

Hartford    Fire    Ins.    Co.    105    Miss,  tual  Life  Ins.  Co.  69  N.  Y.  389.     See 

184,  62  So.  169.  Bain  v.  Brown,  56  N.  Y.  285;  Conkey 

5  Arispe  Mercantile  Co.  v.  Capital  v.  Bond,  34  Bai'b.   (N.  Y.)  276,  aff'd 

Ins.    Co.    133   Iowa,    272,   9   L.R.A.  36   N.   Y.   427,  3   Abb.   N.   S.   415; 

(N.S.)   1084,  110  N.  W.  593.  Gould  v.   Gould,   36   Barb.    (N.   Y.) 

^Bentlev  v.  Columbia  Ins.  Co.  19  270;    Everheart    v.    Searle,    71    Pa. 

Barb.  (N.  Y.)  595,  aff'd  17  N.  Y.  421.  St.  256;  Story  on  Agency,  p.  239;  1 

'Pratt  V.   Dwelling-House  Mutual  Parsons  on   Contracts    (/th  ed.)    93, 

Fire  Ins.  Co.  130  N.  Y.  206,  29  N.  *87. 

E.  117,  rev'g  53  Hun    (N.  Y.)    101,  ^^  >^ew   York    Central   Ins.    Co.   v. 

6  N.  Y.  Supp.  78,  25  N.  Y.  St.  R.  784.  National  Protection  Ins.  Co.  14  N.  Y. 

See  §§  642  et  seq.  herein.  85,  20  Barb.  (N.  Y.)  468;  Utica  Ins. 

8  Riverside  Development  Co.  v.  Co.  v.  Toledo  Ins.  Co.  17  Barb.  (N. 
Hartford  Fire  Ins.  Co.  105  Miss.  Y.)  132;  Co]^eland  v.  Mercantile  Ins. 
184,  62  So.  169.  Co.  6  Pick.  (23  Mass.)  198;  Tasker  v. 

9  Armstrong    v.    Elliott,    29    Mich.  Kenton  Ins.  Co.  58  N.  H.  4(in.     See 
485;  Empire  State  Ins.  Co.  v.  Amer-  also  note  46  Am.  Rep.  318,  319. 
ican  Central  Ins.  Co.  138  N.  Y.  446, 
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may  be  affirmed."  So  a  policy  issued  by  insurer's  recording  agent 
upon  property  of  a  corporation  of  wliicli  he  was  director  and 
treasurer,  besides  being  an  officer  and  stockholder  of  a  bank  which 
was  a  stockholder  in  said  corporation,  is  voidable  only  and  is 
subject  to  ratification  or  may  be  repudiated,  or  said  dual  agency 
may  be  waived, ^^  and  where  an  agent  represented  two  insurance 
companies,  and  one  of  them  directed  him  to  reduce  a  line  of  in- 
surance by  either  reinsuring  or  canceling  the  risks,  it  was  held 
that  he  could  not  act  as  agent  for  both  parties  by  placing  reinsur- 
ance in  the  other  company,  and  that  no  recovery  could  be  had  on 
the  contract  of  reinsurance  so  placed. ^^  The  same  rule  obtains 
where  an  agent  of  two  companies  places  a  risk  in  one,  and  rein- 
sures in  the  other,  and  in  such  case  evidence  of  similar  transactions 
is  inadmissible."  This  rule  has  also  been  applied  so  as  to  preclude 
the  assured  from  relying  upon  the  doctrine  that  the  knowledge 
of  the  agent  is  the  knowledge  of  the  principal,  as  where  the  agents 
of  assurer  have  a  personal  interest  as  officers  and  stockholders,  and 
one  as  manager  of  an  insured  corporation,  of  which  the  insurer 
has  no  knowledge,  which  interest  might  induce  him  to  keep  a 
matter,  such  as  the  fact  that  the  insured's  works  were  not  being 
operated,  from  the  insurer  and  such  matter  is  kept  concealed  from 
the  insurer  to  his  prejudice.^^  It  is  held,  however,  that  an  agent 
of  a  fire  insurance  company  authorized  to  contract  for  insurance  in 
its  behalf,  cannot,  without  the  company's  consent,  become,  in  his 
individual  character,  the  agent  of  a  property  owner  who  desires 
to  obtain  insurance  in  that  company,  and  a  contract  which  amounts 
to  a  general  agency  for  insured  in  taking  charge  of  insurance  on 
his  property  is  invalid  in  that  it  imposes  inconsistent  duties  and 
a  double  agency  and  is  against  pubhc  policy.^^  But  if  a  person 
claiming  to  be  the  agent  of  an  insurer  obtains  the  surrender  of  a 
policy  and  the  issuing  of  another  in  the  place  thereof  Ijy  another 
insurer  of  whom  he  is  also  the  agent,  the  latter  cannot  avoid  its 

"  New  York  Cent.  Ins.  Co.  v.  Na-  "  Mercantile   Mutual    Ins.    Co.    v. 

tional  Protection  Ins.   Co.  14  N.  Y.  Hope  Ins.  Co.  8  Mo.  App.  408. 

85,    rev'g    20    Barb.     (N.    Y.)    468;  ^^  Home   Ins.    Co.  v.   North   Little 

People's  Ins.  Co.  v.  Paddon,  8  Brad.  Eoek  Ice  &  Electric  Co.  80  Ark.  538, 

(111.     App.)      447;     Greenwood     v.  23  L.R.A.(N.S.)  1201,  111  S.  W.  094, 

Spring,  54  Barb.   (N.  Y.)  375.  37  Ins.  L.  J.  935. 

12  Arispe  Mercantile  Co.  v.  Queen  On   effect   of  knowledge  of  agent 

Ins.  Co.  141  Iowa.  G07,  133  Am.  St.  acting  in  two  capacities,  see  note  in 

Ren.  180.  120  N.  W.  122.  38  Ins.  L.  3  L.R.A:(N.S.)  444. 

J   'yin  i6Ramsi)eck    v.    Pattillo,    104    Ga. 

'  13  Empire  State  Ins.  Co.  v.  Ameri-  772,  42  L.R.A.  197,  69  Am.  St.  Rep. 

can  Central  Ins.  Co.  138  N.  Y.  446,  197,  30  S.  E.  962.     See  also  AVood  v. 

34  N    E    200,  s.  c.  64  Hun   (N.  Y.)  Prussian  National  Ins.   Co.  99  Wis. 

485,  i9  N.  Y.  Supp.  504.  497,  75  N.  W.  173. 
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policy  on  the  ground  that  its  agent,  in  what  he  did  in  procuring 
the  surrender  of  one  policy  and  the  issuing  of  another,  acted  as 
an  agent  of  both  parties.^'''  These  authorities  are  in  accord  with 
the  general  principle  of  law  that  a  person  cannot  be  the  agent  of 
both  parties,  whether  the  agency  relates  to  insurance  or  other 
contracts;  "  for  ''no  agent  will  ever  be  allowed  to  take  upon  himself 
incompatible  duties  and  characters,  or  to  act  in  a  transaction  where 
he  has  an  adverse  interest  or  emplo^'ment."  ^^ 

In  conclusion,  the  general  rule  may  be  thus  stated:  If  one  acts 
by  an  agent,  whether  insured  or  insurer,  he  is  entitled  to  the  ex- 
clusive services  of  the  agent  in  the  transaction,  and  to  the  full 
benefit  of  the  agent's  judgment  and  ability  in  making  terms  with 
the  other  party,  and  if  the  same  person  assumas  to  act  for  both 
parties  to  a  bargain,  he  takes  upon  himself  duties  which  are  in- 
compatible, and  a  contract  made  by  him  in  such  double  capacity 
may  be  avoided  by  either  party,  unleas  made  Ijy  the  express  au- 
thority of  the  principal,  or  subsequently  ratified  by  him,  with  full 
knowledge  of  the  facts,  and  the  principal,  not  having  authorized 
or  ratified  the  acts  of  such  agent,  may  repudiate  the  transaction 
without  regard  to  any  question  of  actual  fraud  or  of  benefit  or 
detriment  accruing  to  him  from  such  acts.^°  In  this  case  the 
agents  effecting  the  policy  were  the  local  agents  of  the  insurer,  and 
general  agents  of  the  insured,  and,  as  agents  of  the  former,  con- 
tracted with  themselves  as  agents  of  the  latter. 

§  662.  Same  subject:  exception  to  rule. — As  we  have  stated  else- 
where, a  broker  in  England  may  be  the  agent  of  the  insured  in 
effecting  the  policy  in  matters  connected  therewith,  and  of  the 
underwriter  in  relation  to  the  premium.  He  may  also  represent 
the  insurer  in  delivering  the  policy.^     The  agency  for  the  under- 

"^tna    Ins.    Co.    v.    Stambaugh-  ^o  Bj.i|isi^_y\^nierican    Assur.    Co.   v. 

Thompson  Co.  76  Ohio  St.  138,  118  Cooper,  6  Colo.  App.  25,  40  Pac.  147, 

Am.  St.  Rep.  834,  81  N.  E.  173.  148,  25  Alb.  L.  J.  (N;  S.  Vol.  5)  437, 

18  See  Hinckley  v.  Arey,  27  Me.  439,  per  Thompson,  J. ;  citing  New 
362.  York    Central   Ins.    Co.    v.    National 

19  Ewell's  Evans  on  Agency,  p.  18.  Protection  Ins.  Co.  14  N.  Y.  85 ; 
See  note  "Representing  adverse  in-  Utica  County  v.  Hope  Ins.  Co.  8  Mo. 
terests,"  46  Am.  Rep.  37,  38.  See  App.  408;  Lee  v.  Smith,  84  Mo.  304, 
Atlantic  Cotton  Mills  v.  Indian  Or-  54  Am.  Rep.  101;  1  May  on  Insur- 
chard  Mills,  147  Mass.  268,  17  N.  ance,  sec.  125;  Meehem  on  Agency, 
E.  Rep.  496;  Bunton  v.  Palm  (Tex.)  sec.  67. 

9  S.  W.  182.  For  cases  where  both  On  right  of  either  principal  to  af- 
parties  agree,  see  Rowe  v.  Stevens,  firmative  relief  from  transaction  in 
3  Jones  &  S.  (N.  Y.)  189;  Lloyd  v.  which  agent  acted  for  both  parties, 
Calston,  5  Bush  (Ky.)  587.  Examine  see  note  in  17  L.R.A.(N.S.)  622. 
Fitzsimmons  v.  Southern  Ex.  Co.  40  ^  See  Acey  v.  Ferine,  7  Mees.  &  W. 
Ga.  330,  2  Am.  Rep.  577.  151;  Shea  v.  Clarkson,  12  East,  510, 
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writer,  in  relation  to  the  premium  and  the  system  of  credits  con- 
nected therewith,  is,  however,  sanctioned  by  usage  long  existing 
there.  It  is  held  that  the  rule  that  an  agent  cannot  act  for  both 
parlies  does  not  preclude  an  agent  from  acting  for  both  parties 
where  he  acts  in  certain  matters  for  one  party,  and  then  in  different 
transactions  for  the  other  party,  even  though  the  parties  are  insurer 
and  insured,  and  the  acts  are  done  in  relation  to  the  insurance;^ 
nor  does  the  rule  preclude  an  agent  from  acting  for  two  principals? 
in  their  mutual  transactions;'  nor  is  there  anything  incompatible 
with  an  agent's  duty  to  his  principal,  the  insurer,  in  agreeing  with 
insured  to  reinsure  his  property  upon  expiration  or  cancelation  of 
policies  thereon ;  *  nor  does  the  rule  apply  where  no  breach  of  duty 
to  the  principal  is  involved  in  acting  for  another  as  the  latter's 
agent,  and  mere  duality  of  relation  is  not  of  itself  a  sufficient  basis 
for  presuming  fraud,  so  that,  in  the  absence  of  fraud  or  collusion, 
the  insurer  cannot  avoid  liability  where  its  agent  authorized  to  issue 
policies  insure?  property  on  which  the  bank  of  which  he  is  cashier 
holds  a  mortgage  for  about  one-half  the  amount  of  the  policy  to 
which  a  clause  is  attached  making  loss,  if  any,  payable  to  the  mort- 
gagee as  interest  may  appear.^  And  the  rule  that  one  cannot  act 
as  agent  for  both  parties  has  no  application  where  both  insured  and 
assurer  assent  thereto,  as  in  matters  relating  to  proofs  of  loss.^  And 
in  a  Georgia  case  the  evidence  was  held  not  to  authorize  a  finding 
that  the  agent  issuing  the  policy  was  agent  for  assured  so  as  to  in- 
validate the  contract.'  But  if  an  agent,  acting  for  both  parties,  in- 
forms assured  that  he  is  agent  for  several  companies,  and  insures 
in  one  of  them  according  to  directions,  he  is  agent  of  insured.* 

§  663.  Agent  should  notify  principal  of  refusal  to  accept  order. — 
It  is  incumbent  upon  an  agent  or  broker  who  refuses  to  accept  an 
order  to  effect  insurance,  to  promptly  notify  his  correspondent  of 
his  refusal,  in  order  that  the  latter  may  be  enabled  to  protect  him- 

per  Lord   Ellenborough ;   1   Arnould  5  Qij-j^ens  State  Bank  of  Chautau- 

on  Ins.   (Perkins'  ed.)   122,  123,  sec.  qua  v.  Shawnee  Fire  Ins.  Co.  91  Kan. 

64.  18,  49  L.R.A.(N.S.)  972,  137  Pac.  78. 

2  East  Texas  Fire  Ins.  Co.  v.  Bhim,  See  also  Todd  v.  German-American 
76  Tex.  653,  13  S.  W.  572;  Sparrow  Ins.  Co.  2  Ga.  App.  789,  59  S.  E.  94. 
V.  Mutual  Reserve  Life  Ins.  Co.  22  ^  Griffith  v.  Anchor  Fire  Ins.  Co. 
Fed.  888  {citing  2  May  on  Ins.  [3d  143  Iowa,  88,  120  N.  W.  90,  38  Ins. 
cd.]   500).                        "  L.  J.  608. 

3  Adiims  Minincr  Co.  v.  Senter,  26  "^  Southern  States  Fire  Ins.  Co.  v. 
Mich.  73,  per  Cami^bell,  J.  As  to  Tabor,  14  Ga.  App.  193,  80  S.  E. 
voluntary    employment    of    another's  536. 

agent,  see  Fitzsimmons  v.  Southern  *  British-American  Assur.  Co.  v. 
Exp.  Co.  40  Ga.  330,  2  Am.  Rep.  577.    C(H)|)er,  6  Colo.  App.  23,  40  Pac.  147. 

MVarren  v.  Franklin  Fire  Ins.  Co.    25  All).  L.  J.   (N.  S.  vol.  5)   437. 
161  Iowa,  440,  143  N.  W.   554. 
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self  elsewhere.  A  failure  to  give  such  notice  implies  a  consent 
to  the  employment,  equally  bindino;  as  an  express  acceptance,  and 
rendering  the  agent  responsible  to  tlie  principal  for  neglect  to  ful- 
fill the  order.''  And  the  same  obligation  exists  even  though  the 
party  receiving  the  order  be  not  a  regular  insurance  broker.^** 

§  664.  Agent  should  notify  principal  of  failure  to  effect  insur- 
ance.— Where  an  obligation  rests  upon  an  agent  to  procure  in- 
surance, he  should  give  immediate  notice  of  his  inability  to  insure, 
and  where  the  order  given  by  a  foreign  correspondent  is  a 
special  one,  as  to  the  terms  on  which  the  policy  is  to  be  effected, 
and  the  agent  is  unable  to  execute  the  orders  on  the  prescribed 
terms,  he  must  promptly  give  notice  thereof,  and  is  liable  for  his 
neglect  so  to  do.  He  is  also  responsible  if  he  obtains  a  policy  on 
different  terms.^^ 

§  665.  Agent  must  follow  instructions. — Where  an  agent  to  pro- 
cure insurance  receives  clear  and  explicit  instructions,  he  must  com- 
ply strictly  therewith,  and  is  liable  to  his  principal  for  damages 
resulting  from  his  acts,  omissions,  or  mistakes  justly  imputable  to 
his  fraud  or  negligence  in  not  complying  there \vith.^2  So  an  agent 
of  the  insurer  is  bound  to  make  good  any  loss  or  damage  arising 
from  any  negligent  omission  on  his  part  in  departing  from  in- 
structions.^' But  an  agent  is  not,  however,  liable  for  everj-  mistake 
made  in  executing  his  orders.^*    And  although  an  agent  is  bound 

^  Emerigon  on  Ins.  (Meredith's  ed.  Texas — Diamond    v.    Duncan,    — 

1850)   e.  V,  sec.  8,  p.  119;  Smith  v.  Tex.  —    172  S.  W.  1100,  177  S.  W. 

Lascelles,  2  Term  Rep.  187,  13  Eng.  955,  aftV  _  Tex.  Civ.  App.  ^,  138 

Rul.    Cas.   401,    per    Ashurst,    J.;    2  S.  W.  429. 

Duer  on  Ins.  (ed.  1846)  120  et  seq.  Engl-and.   —    Glaser    v.    Cowie,    1 

^°  Callander  V.  Oelrichs,  5  Bino-.  N.  Maule  &   S.  52;  Moore  v.  Monrgue, 

C.  58.                                                "  Cowp.    579;     Fornin    v.     Oswell,    3 

^^  De  Tastet  v.  Croussilat,  2  Wash.  Camp.  357 ;  Wilkinson  v.  Coverdale, 

(U.    S.    C.    C.)    132,    Fed.    Cas.   No.  1   Esp.   74;   Emerigon   on   Insurance 

3828;   Callander  v.  Oelrichs,  5  Bing.  (Meredith's    ed.    1850)    c.   v.   see.    6, 

(N.    C.)    58;    Smith   v.    Lascelles,    2  pp.  114,  115;  2  Duer  on  Marine  Ins. 

Term  Rep.   187,  13  Eng.  Rul.   Cas.  (ed.  1846)   211,  sees.  19  et  seq. 

401;  Corlett  v.  Gordon,  3  Camp.  472;  As  to  duty  to  obey  orders  of  prin- 

1  Arnould  on  Marine  Ins.   (Perkins'  cipal,  see  also  17  Earl  of  Halsbury's 

ed.)  152  et  seq.;  2  Duer  on  Ins.  (ed.  Laws  of  England,  p.  357. 

1846)  120,  221,  sees.  27  et  seq.  On  liability  of  insurance  agent  to 

^2  French  v.  Read,  6  Binn.    (Pa.)  company    for   failure   to   follow    in- 

308.     See  also  British- American  Ins.  structions,    .see    notes    in    22    L.R.A. 

Co.  V.  Wilson,  77  Conn.  559,  60  Atl.  (N.S.)  509  and  L.R.A.1915A  860. 

293;    Evan    L.   Reed   Manufacturing  i^  f)i,(g,iix.    jj^g^    Qq     y     Pratt,    36 

Co.    V.    Wurts,    187    111.    App.    378;  Minn.   409,   31  N.   W.   454,   per   the 

Leveriek  v.  Meigs,  1   Cow.    (N.   Y.)  court. 

,645;  Rundle  v.  Moore,  3  Johns.  Cas.  ^*Park  v.  Hammond,  1  Holt,  81, 

(N.  Y.)   36.  per  Gibbs,  C.  J.  (agent  assured). 
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to  obey  the  express  order  of  his  principal,  nevertheless  if  the  orders 
are  ambiguous  he  will  be  justified  in  acting  in  good  faith  upon  one 
of  two  constructions.^* 

It  is  important  in  all  cases  to  determine  whether  the  agent's 
instructions  or  orders  are  absolute,  or  vest  him  with  a  discretion. 
Where  they  are  absolute  and  unqualified,  he  must  comply  strictly 
with  their  terms.  The  orders  must  be  exactly  followed  if  prac- 
ticable, nor  is  the  agent  excused,  whether  he  represent  the  insurer 
or  insured,  for  noncompliance  with  such  orders,  no  matter  how 
honest  his  motives  or  whatever  his  belief  as  to  the  interests  of  his 
principal. ^^  So  the  agent  is  liable,  in  case  the  goods  shipped  are 
not  fully  covered  as  directed,  particular  instructions  having  been 
given, ^'''  or  where  they  are  not  insured  to  their  full  value  required 
by  the  instructions,"  or  in  case  the  agent  neglects  to  cover  the 
premium. ^^  And  a  direction  by  a  principal  to  his  agent  to  eftect 
a  policy  is  held  not  satisfied  by  a  parol  contract  for  insurance.^" 
But  an  agent  should  not  insure  in  a  mutual  company  and  there- 
by change  the  nature  of  his  relation  to  that  of  insurer  as  well  as 
insured.^  So  the  company's  managing  agent  may  be  liable  to  it 
for  instructions  affecting  an  insurance  where  the  instructions  pro- 
hibiting the  risk  in  question  were  entered  in  a  book  containing  a 
record  of  the  lots  and  blocks  in  the  city,  and  in  which  it  was  cus- 
tomary to  make  such  memoranda  relating  to  risks,  and  which  entry 
was  noticed  by  said  agent,  but  through  some  misapprehension  the 
general  nature  of  the  entry  disregarded  it;  the  instructions  in 
such  case  being  held  sufficient  to  bind  such  agent. '^  And  agents 
are  liable  for  the  loss  where  money  is  sent  to  them  to  procure  in- 
surance in  a  good  company,  or  to  return  the  money  where  such 
agent  procures  a  policy  in  a  company  which  is  insolvent,  and  has 
not  complied  with  a  statute  requiring  a  paid-up  capital  of  a  cer- 

^5  17  Earl  of  Halsbury's  Laws  of  Maule    &    S.    52     (agent    assured); 

England,  sec.   703,  p.  357,  citing  to  Coml)er    v.    Anderson,    1    Camp.    52 

first    point,   Yuill   &   Co.   v.   Robson  (agent  assured);  2  Kent's  Commen- 

(1908)  1  K.  B.  270,  C.  A.;  Glaser  v.  taries  (5tli  ed.)   618. 

Cowie,  1  M.  &  S.  52,  and  to  second  ^"^  Park  v.  Hammond,  4  Camp.  3-14, 

point  Fomin  v.  Oswell,  3  Camp.  357;  1  Holt,  80,  G  Taunt.  495. 

Ireland  v.  Livingston,  L.  R.  5  "H.  L.  ^^  pj^  y.  French,  11  X.  II.  356. 

395,  also  noting  as  "Compare"  Yuill  ^^  Glaser  v.  Cowie,  1  Maule  &  S. 

&  Co.  v.  Robson,  supra  "see"  Moore  52. 

V.  ]\Iourgue,  2  Cowp.  479;  Cunber  v.  ^o  ^jjj,^,jy  y   Dunlap,  1  Woolw.  (U. 

Anderson,  1  Camp.  523.  S.  C.  C. )  372,  Fed.  Cas.  N.i.  9047. 

^^  Courcier  v.   Hitter,  4  Wash.   (U.  ^  Annan  v.  Hill  Union  Brewery  Co. 

S.   C.   C.)    549,   551,   Fed.    Cas.   No.  59  N.  J.  Eq.  414,  46  Atl.  563. 

3282  (agent  assurer)  ;  Shaw  v.  .TStna  ^  Hanover  Fire  Ins.   Co.  v.   Ames, 

Ins.  Co.  49  I\ro.  57S,  8  Am.  Rep.  150  39  Miun.  150,  39  N.  W.  300. 
(agent  assured) ;  Glaser  v.  Cowie,  1 
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tain  amount,  as  a  condition  precedent  to  doing  business,  by  any 
company  not  organized  or  incorporated  under  the  state  laws.^  So 
where  agents  obtain  an  insurance  on  which,  by  reason  of  their 
neglect  to  follow  instructions,  they  would  have  been  liable  for  the 
loss,  they  have  no  right  to  the  premium.* 

§  665a.  Same  subject. — In  a  New  York  case,  in  an  action  brought 
to  recover  damages  for  breach  of  duty  on  the  part  of  an  agent,  it 
api^eared  that  insured  applied  to  an  insurance  broker  for  insur- 
ance and  instructed  him  that  there  was  other  insurance  on  the 
property.  A  policy  was  procured  by  the  broker  containing  a  con- 
dition voiding  it  for  other  insurance  without  express  permission. 
Said  policy  was  delivered,  but  insured  relying  upon  his  instructions 
to  the  broker  retained  the  policy  without  examination  or  rejection 
of  it,  and  did  not  know  of  said  condition  therein  until  after  loss 
of  the  property  by  fire.  It  was  held  that  cases  deciding  that  an 
acceptance  of  a  policy  by  insured  without  mutual  mistake  or  fraud 
bound  the  insured  did  not  apply  as  the  action  here  was  not  be- 
tween the  insured  and  insurer,  but  between  insured  and  his  own 
agent  for  a  breach  of  duty  to  fulfill  instructions ;  that  insvired  had 
the  right  to  rely  upon  a  presumed  obedience  to  his  instructions 
on  the  part  of  his  skilled  agent  and  was  not  negligent  in  taking 
steps  to  investigate  the  matter;  and  that  there  was  no  waiver  on 
the  part  of  insured  as  the  element  of  knowledge  on  his  part  was 
absent.^  But  an  agent  is  not  liable  to  the  company  for  loss  on  a 
risk  which  he  was  forbidden  to  take,  where  the  policy  was  issued 
without  his  knowledge,  consent,  or  ratification,  by  a  clerk  in  his 
office  who  forged  his  name  to  it,  where  the  wrong  was  not  com- 
mitted for  his  purposes,  and  he  never  consented  to  profi.t  by  it.* 
And  where  the  managers  instructed  their  local  agents  by  letter 
to  procure  the  reduction  of  the  amount  of  a  policy  and  the  policy 
contained  no  provision  for  compulsory  reduction  but  did  permit 
cancelation  upon  paying  a  rebate  of  premium,  it  was  held  that 
said  letter  could  fairly  be  construed  as  a  direction  to  the  agents  to 
endeavor  to  agree  with  insured  on  said  reduction  and,  if  unsuccess^ 
ful,  to  report  to  the  managers  in  order  that  the  policy  might  be 
canceled  in  accordance  with  its  terms,  and  in  the  absence  of  a 
report  to  the  contrary  the  managers  could  conclude  that  a  reduc- 

3  Morton  v.  Hart,  88  Tenn.  427,  12        ^  israelson  v.  Williams,  151  N.  Y. 

S.  W.  1026.     See  also  Jones  v.  Horn,  Supp.  679,  166  App.  Div.  25,  45  Ins. 

104  Mo.  App.  705,  78  S  .W.  638.   See  L.  J.  489. 
§§  675,  679-679b  herein.  ^  Bradford   v.    Hanover   Fire    Ins. 

*  Storer  v.  Eaton,  50  Me.  219,  79  Co.  102  Fed.  48,  42  C.  C.  A.  310,  49 

Am.  Dee.  611.     See  Keane  v.  Bran-  L.R.A.  530.     See  §  396  herein, 
den,    12    La.    Ann.    20.     See    §    098 
herein. 
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tion  had  been  made  and  there  was  a  case  for  the  jury  whether  the 
insurer  had  not  sustained  injury  through  a  breach  of  the  agent's 
duty.' 

The  measure  of  damages  in  an  action  bj''  an  insurance  company 
against  its  agent  for  loss  sustained  because  of  his  negligent  failure 
to  comply  with  instructions  to  reduce  a  certain  policy  to  a  specified 
amount,  is  the  amount,  with  interest,  which  the  company  was 
ol)liged  to  pay  to  the  insured  under  the  policy,  over  and  above 
what  it  would  have  been  obliged  to  pay  had  the  instructions  been 
complied  with.^ 

§  666.  Same  subject:  instructions  to  cancel. — It  is  the  duty  of  the 
principal's  agent  when  ordered  peremptorily  to  cancel  a  risk,  to 
exercise  rea.'^onable  diligence  to  execute  the  order,  and  his  neglect 
to  do  so  renders  him  liable  to  the  company  for  a  resulting  loss, 
even  though  he  delays  from  a  mistaken  view  as  to  the  safety  of  the 
risk,  and  the  wisdom  of  canceling  the  same,  or  from  a  belief  that 
the  company  was  misinformed.^  Nor  is  the  agent  relieved  from 
liability  by  his  construction  of  written  instructions  that  he  could 
delay  complying  therewith  until  such  time  a.s  he  could  place  the 
insurance  in  another  company  and  so  relieve  the  principal  of  lia- 
bility under  the  insurance  law,  for  carrying  an  amount  above  the 
maximum  line,  where  such  instructions  are  clear  and  specific  to 
cancel  at  the  earliest  possible  moment  and  are  not  reasonably  sus- 
ceptible to  such  interpretation.^"  And  this  confomis  to  the  rule 
in  other  cases  of  agency,  Avhich  is,  that  an  agent  cannot  shield 
himself,  in  ca.se  he  disregards  his  principal's  instructions,  by  proof 
that  he  intended  to  benefit  such  principal."  So  an  agent  of  a  fire 
insurance  company  who  fails  to-  comply  promptly  with  his  com- 
pany's clear  and  specific  written  instructions  to  cancel  a  certain 
policy  at  the  earliest  possible  moment  is  liable  to  the  company  for 
loss  sustained  because  of  such  failure. ^^  And  where  an  auent  is 
directed  to  cancel  a  policy,  and  neglects,  within  a  reasonable  time, 
to  comply  with  such  order,  he  is  liable  to  the  company  for  a  loss 
arising  on  the  policy,  where  several  days  elapse  during  which  the 
order  could  have  been  comi)lied  with.^^     Again,  where  the  com- 

'Halsev   v.    Adams,    63    N.    J.    L.  22    L.R.A.(N.S.)    509n,    120    N.    W. 

330,  43  A"tl.  708,  28  Ins.  L.  J.  734.  545,  38  Ins.  L.  J,  614. 

^  Queen  City  Fire  Ins.  Co.  v.  First  ^^  Rechtslierd     v.     Accommodation 

National  Bank  of  Hanneford,  18  N.  Bank,  47  Mo.  181. 

Dak.  603,  22  L.R.A.(N.S.)   509,  120  ^'^  Queen  City  Fire  Ins.  Co.  v.  First 

N.  W.  545.  National   Bank.   18  N.   Dak.  603.  22 

^Washinjrton   Fire  &  Marine  Ins.  L.K.A.(N.S.)    509n,  120  N.   W.  545, 

Co.  v.   Chesebro,  35   Fed.  477.  38  Ins.  L.  J.  (514. 

^°  Queen    City    Fire    Ins.    Co.    v.  ^^  Plwnix  Ins.  Co.  v.  Frissell,  142 

First  National  Bank,  18  N.  Dak.  603,  Mass.  513,  8  N.  E.  348. 
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pany's  agent,  being  instructed  to  cancel  a  risk,  notifies  a  broker 
whose  agency  has  terminated  with  procuring  the  policy,  and  re- 
quests him  to  cancel,  and  the  company,  in  consequence,  sustains 
a  loss,  the  agent,  by  failing  to  cancel  in  accordance  with  the  pro- 
visions of  the  policy,  becomes  liable  to  the  company  for  such  neg- 
lect, even  though  the  notice  to  the  broker  was  in  pursuance  of  a 
local  custom.^*  And  where  the  agent  failed  to  comply  with  in- 
structions to  attach  a  rider  to  the  policy  the  effect  of  which  would 
have  been  to  cancel  the  policy  it  was  held  that  such  failure  could 
not  operate  to  the  prejudice  of  insured.^^  But  an  agent  is  not 
liable  for  negligence  in  failing  to  attend  to  the  cancelation  of 
policies  where  that  duty  is  not  imposed  upon  him  under  his  con- 
tract.^^  And  where  the  insurer  fails  to  demand  unconditionally 
a  cancelation  of  the  policy  after  its  agent  has  failed  to  follow 
instructions,  by  neglecting  to  secure  an  increased  premium  or  can- 
cel the  policy,  until  a  loss  occurs,  said  insurer  cannot  hold  the  agent 
liable  for  more  than  the  additional  premium  demanded." 

§  667.  Where  agent's  orders  vest  him  with  a  discretion. — In  .case 
the  election  to  insure  or  not  to  insure  is  left  exclusively  to'  the 
agent's  discretion,  he  is  only  responsible  for  his  good  faith  and  the 
honest  exercise  of  his  judgment,  if  he  does  not  effect  a  policy.  Al- 
though if  he  does  elect  to  insure,  the  same  diligence  and  skill  in  pro- 
curing an  insurance  seems  to  be  required  of  him  as  would  have 
been,  had  the  order  been  positive. ^^  So  in  case  of  an  agent  of  the 
insurer,  if  the  order  vests  him  with  an  absolute  discretion,  only 
good  faith  and  an  honest  exercise  of  his  judgment  is  required. ^^ 
There  are  other  cases  in  which  a  certain  amount  of  discretion  must 
necessarily  be  exercised,  although  instructions  are  given.  These 
will  be  noted  hereafter. 

§  668.  When  agent  is  excused  for  noncompliance  with  instruc- 
tions.— It  is  the  principal's  duty  to  make  his  instructions  clear, 
explicit,  and  positive.  If  they  are  lacking  in  any  of  these  re- 
quirements, or  if  they  are  ambiguous  or  obscure,  and  will  bear 
different  interpretations,  the  agent  is  not  liable  if  he  honestly  and 

1*  Franklin   Ins.   Co.   v.    Sears,  21  ^^  2  Dner  on  Marine  Ins.  (od.  184G) 

Fed.  290;  Grace  v.  American  Central  227,  sec.  31.    See  Id.  sees.  34  et  seq., 

Ins.  Co.  109  IT.  S.  278,  27  L.  ed.  932,  and  notes.     As  to  duty  to  insure,  see 

3  Sup.  Ct.  207.  Comber  v.  Anderson,  1  Camp.   523, 

15  Southern  States  Fire  Ins.  Co.  v.  525. 

Tabor,  14  Ga.  App.  ]93,  80  S.  E.  536.        ^^  Courcier  v.  Ritter,  4  Wash.   (U. 

16  Norwood  V.  Alamo  Fire  Ins.  Co.  S.  C.  C.)  549,  551,  Fed.  Cas.  No. 
13  Tex.  Civ.  App.  475,  35  S.  W.  717.   3,282. 

"Phcenix  Ins.  Co.  of  Hfd.  v. 
Banks,  114  Ark.  18,  L.R.A.1915A, 
860,  169  S.  W.  233. 
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in  good  faith,  although  erroneously,  adopts  such  a  construction 
thereof  as  the  words  fairly  and  reasonably  import,  notwith.standing 
a  critical  examination  would  discover  the  correct  meaning  to  be 
different. 2°  It  is  also  held  in  cases  of  agents  generally,  that  a  cir- 
cumstantial variation  in  the  execution  of  an  authority  is  not  ma- 
terial; that  the  variance  must  be  material  and  substantial.^  iVnd, 
since  parties  cannot  enforce  a  contract  of  insurance  which  is  illegal 
or  against  public  policy ,2  it  would  necessarily  follow  that  instruc- 
tions to  effect  such  insurances  need  not  be  complied  with.  Nor  is 
any  agent  obligated  to  do  an  illegal  or  immoral  act,  no  matter  what 
his  instructions  may  be,  and  the  subject  not  being  insurable,  there 
is  no  liability  for  neglect  to  insure  ;3  although  it  seems  that  if  the 
order  to  insure  is  only  partially  illegal  as  to  the  risks,  the  agent 
must:  be  held  liable,  so  far  as  the  policy  would  have  been  valid, 
in  case  he  neglects  to  insure.*  So  a  certain  discretion  must  neces- 
sarily be  exercised  by  the  agent  where  the  practice  as  to  like  in- 
surances is  unsettled,  or  there  is  no  known  or  certain  usage,  and 
the  law  is  uncertain  or  disputed,  for  an  agent  is  not  liable  to  his 
principal  for  a  mistake  as  to  a  doubtful  matter  of  law.^  So  in  case 
of  agents  generally,  the  law  excuses  a  strict  compliance  with  in- 
structions where  some  special  or  unexpected  emergency  or  neces- 
sity would  render  such  compliance  impracticable  or  impo.ssible,  or 
where  it  would  defeat  the  very  purpose  intended  to  be  accom- 
plished.    Here,  again,  the  rule  as  to  the  exercise  of  a  sound  and 

^oWinne  v.  Niagara  Fire  Ins.  Co.  Cowie,  1  Maule  &  S.  52;  Story  on 
91  N.  Y.  185;  De  Tastet  v.  Crousil-  Agency,  sec.  195. 
lat,  2  Wash.  (C.  C.)  136,  Fed.  Cas.  *  Glaser  v.  Cowie,  1  Maule  &  S. 
No.  3828,  per  Washington,  J.;  52.  "A  broker  who  lias  neglected  to 
Rundle  v.  Moore,  3  Johns.  Cas.  (N,  insure  the  premium  according  to  the 
Y.)  36.  For  rule  as  to  agents  in  gen-  directions  of  his  }>rincipal  cannot  set 
era],  see  Foster  v.  Rockwell,  104  up  as  a  defense  that  he  was  directed 
Mass.  167;  Vianna  V.  Barclay,  3  Cow.  also  to  insure  against  British  cap- 
(N.  Y.)  281;  Marsh  v.  Whitmore,  21  ture;  for  that  is  not  a  crime  so  as  to 
Wall.   (88  U.  S.)   178,  22  L.  ed.  482.    render  the  policy  absolutely  void  for 

^  Ewell's  Evans  on  Agency,  234,  illegality,  though  it  avoids  it  pro 
side  p.  166;  ciling  Parker  v.  Kett,  tanto;"  1  Arnould  on  Marine  Ins. 
1  Salk.  95,  per  Holt,  C.  J.;  Story  on  (Perkins'  ed.  1850)  163.  See  1  Id. 
Agency,  sec.  165.  (Maclaehlan's  ed.  1887)   178. 

2  Russell  v.  De  Grand,  15  Mass.  35;  ^  See  Mechanics'  Bank  v.  Mer- 
Pond  V.  Smith,  4  Conn.  217;  Bran-  chants'  Bank,  6  Mete.  (47  Mass.) 
don  V.  Curling,  4  East,  410;  Ex  p:M-te  13,  per  Shaw,  C,  J.;  Campbell  v. 
Lee,  13  Ves.  Jr.  64;  Gamba  v.  Le  Rickards,  5  Barn.  &  Adol.  844,  845, 
Mesurier,  4  East,  407.  per    Lord    Denman ;    Park    v.    Ham- 

3  Armstrong  v.  Toler,  11  Wheat,  mond,  1  Holt.  81,  4  Camp.  344;  Ric- 
(24  U.  S.)  258,  268,  6  L.  ed.  468;  kards  v.  Murdock,  10  Barn.  &  C.  527; 
Maydew  v.  Forester,  5  Taunt.  615;  2  Duer  on  Ins.  (ed.  1S4())  213,  sec. 
Webster  v.  De  Tastet,  7  Term  Rep.  21;  1  Arnould  on  Marine  Ins.  (Per- 
157,  13  Eng.  Rul.  Cas.  335;  Glaser  v.    kins'  ed.)  156,  side  p.  155. 
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honest  discretion  applies.^  But  if  it  is  impracticable  to  follow  in- 
structions, the  agent  should  at  once  notify  the  principal.'''  Again, 
a  broker  receiving  written  instructions,  and  executing  them,  is  not 
liable  for  failure  to  follow  prior  oral  instructions  which  diifer  there- 
from, since  it  may  be  reasonably  supposed  that  so  much  of  the  oral 
instructions  as  differ  from  the  written  ones  were  changed.*  So 
there  are  cases  where  an  agent  may  exceed  his  authority,  and  the 
insurance  will  not  be  wholly  void,  as  where  he  exceeds  the  limit 
as  to  the  premium.  Emerigon  says:  ''The  order  is  not  the  less 
well  executed,  though  the  agent  should  have  paid  or  promised  to 
pay  a  higher  premium  than  that  prescribed  to  him;  he  is  respon- 
sible for  the  excess  only."  ^  And  though  the  agent  may  have 
exceeded  his  authority,  if  he  informs  and  explains  to  the  principal 
what  has  been  done,  the  latter  is  supposed  to  have  approved  the 
conduct  of  the  former,  although  he  has  exceeded  his  instructions, 
where  he  neglects  to  dissent  wdthin  a  reasonable  time,  for  this 
constitutes  a  ratification  of  his  acts.'^" 

§  669.  Duty  to  insure. — A  duty  to  insure  may  arise  in  case  of  an 
acceptance  of  express  orders,  from  general  usage,  from  a  habit  of 
dealing,  from  the  acceptance  of  a  bill  of  lading,  and  from  the  re- 
lations of  the  parties.  A  general  agent  may  be  obligated  to  in- 
sure in  certain  cases,  and  a  voluntary  agent  may  be  liable  for  not 
effecting  a  policy  under  certain  circumstances.^^  In  the  oft-quoted 
opinion  of  Mr.  Justice  Buller  ^^  it  is  said  that  there  are  three  in- 

*  Liotard  v.   Graves,  3  Caines    (N.  embraced  by  bis  autbority,  and  void 

Y.)  226;  Greenleaf  v.  Moodv,  13  Al-  only  as  to  tbe  residue."     2  Duer  on 

len  (95  Mass.)  363.                "  Ins.   (ed.  1846)   235  et  seq.;  citing  2 

"' Callander  V.  Oelrich,  5  Bing.  (N.  Kent's   Commentaries    (5tb  ed.)    pp. 

C.)    58;    De   Tastet   v.    Crousillat,   2  618,  619;  Story  on  Agency   (2d  ed.) 

Wasb.   (U.  S.  C.  C.)   132,  Fed.  Cas.  sees.  168,  169;  Livermore  on  Agency 

No.  3828.     "If  tbe  agent  finds  it  im-  101,  102. 

practicable  to  effect  an  insurance  ac-  ^^  Emerigon  on  Ins.  (Mereditb's 
cording  to  tbe  terms  of  bis  instrue-  ed.  1850)  e.  v.,  sec.  6,  p.  117;  Wil- 
tions,  it  is  bis  duty  to  give  immediate  liams  v.  Merritt,  23  111.  623;  Johnson 
notice  of  his  failure  to  his  principal,  v.  Wingate,  29  Me.  404;  Clement  v. 
precisely  for  tbe  same  reasons  that  Jones,  12  Mass.  60.  See  as  to  gen- 
impose  a  similar  duty  on  the  agent  eral  rule,  Dana  v.  Turley,  38  Minn, 
when  he  wholly  declines  tlie  execution  106,  35  N.  W.  860 ;  Armstrong  v. 
of  an  order  to  insure."  2  Duer  on  Gilchrist,  2  Johns.  Cas.  (N.  Y.)  4'M. 
Insurance  (ed.  1846)  221,  sec.  27.  "  See  §  680  herein.  Agent's  (mar- 
See  also  1  Arnould  on  Marine  Ins.  ine)  duty  to  insure,  see  17  Earl  of 
(Perkins'  ed.)  151,  152.  Halsburv's  Laws  of  England,  p.  355. 

8  Fornin  v.  Oswell,  3  Camp.  357.  ^^  d^  Tastet  v.  Crousillat,  2  Wasb. 

9  Emerigon  on  Ins.  (Meredith's  ed.  (U.  S.  C.  C.)  136,  Fed.  Cas.  No. 
1850)  c.  v.  sec.  6,  p.  115.  "If  the  ex-  3828;  Morris  v.  Summerl,  2  Wash, 
cess  may  be  readily  ascertained  and  (U.  S.  C.  C.)  203,  Fed.  Cas.  No.  9837; 
separated,  it  is  valid  so  far  as  it  is  Randolph  v.  Ware,  3  Crancli    (7  U. 
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stances  in  which  an  order  to  insure  must  be  obeyed:  "First,  where 
a  merchant  abroad  has  effects  in  the  hands  of  his  correspondent 
here,  he  has  a  right  to  expect  that  he  will  obey  an  order  to  insure, 
because  he  is  entitled  to  call  the  money  out  of  the  other's  hands 
when  and  in  what  manner  he  pleases.  The  second  class  of  cases  is, 
where  the  merchant  abroad  has  no  effects  in  the  hands  of  his  cor- 
respondent, yet  if  the  course  of  dealing  between  them  is  such  that 
the  one  has  been  used  to  send  orders  for  insurance,  and  the  other 
to  comply  with  them,  the  former  has  a  right  to  expect  that  his  or- 
ders for  insurance  will  still  be  obeyed,  unless  the  latter  give  him 
notice  to  discontinue  their  course  of  dealing.  Thirdly,  if  the  mer- 
chant abroad  send  bills  of  lading  to  his  correspondent  here,  he 
may  engraft  on  them  an  order  to  insure,  as  the  implied  condition 
on  which  the  bills  of  lading  shall  be  accepted,  which  the  other 
must  obey  if  he  accepts  them,  for  it  is  one  entire  transaction."  ^' 
So  an  agent  may  be  bound  to  insure  where  the  general  usage  of 
merchants,  or  even  of  tiiat  particular  trade  to  which  his  agency 
relates,  requires  him  to  do  so.^* 

There  are  exceptions,  however;  to  these  rules.  Thus,  an  agent 
cannot  be  bound  to  effect  an  insurance  where  unforeseen  circum- 
stances arise  after  the  order  is  given  which  could  not  then  have 
been  known  or  anticipated,  and  under  which,  instead  of  the  prin- 
cipal's obtaining  an  indemnity,  the  execution  of  the  order  would 
result  to  his  prejudice  or  loss.  Duer  inclines  to  a  rule  less  broad 
in  its  application,  and  says:  "Where  it  is  absolutely  certain  that 
the  principal,  with  a  knowledge  of  the  facts,  would  forbid  the  in- 
surance, the  agent  is  doubtless  released  from  his  obligation  to  effect 
it;"  and  adds:  "It  must  always  be  hazardous  for  an  agent  whose 
orders  are  positive  to  act  on  his  own  speculative  ^dews  of  the  in- 
terests of  his  employer.     The  unexpected  magnitude  of  a  required 

S.)  503,  2  L.  ed.  512;  French  v.  Reed,  have  now  passed  into  the  general  law 

6   Binn.    (Pa.)    308.     In   Wallace  v.  of    commercial    Europe     .     .     .     yet 

Telfair,  2   Term  Rep.   lS8n,   and  in  they  are  not  to  be  admitted  as  uni- 

Sraith  V.  Lascelles,  2  Term  Rep.  188,  versally   true.     They   are   subject   to 

13  Kng.  Rul.  Cas.  401;  Ashurst  and  some  exceptions.     .     .     .     The  order 

Grose,  JJ.,  concurring.     See  1  Mar-  to  insure  may  be  safely  declined  in 

shall  on  Ins.   (ed.  1810)  297;  Ewell's  all   cases   where  no   injury   can   pos- 

Evans   on   Agency,   301;   1   Arnould  sibly    result    to    the    principal."      2 

on  Marine  Ins.    (Perkins'  ed.)    143;  Duer  on  Marine  Ins.  (ed.  1846)  122, 

2  Parsons  on  ]\Iarine  Ins.  (ed.  1868)  sec.   15. 

500,  note;  2  Phillips  on  Ins.  (3d  ed.)        ^*  See   Story  on  Agency,  sees.  60, 

549,  sec.  1888 ;  2  Duer  on  Marine  Ins.  100,    199;    Kingston    v.    Wilson,    4 

(ed.   1846)    121.  Wash.   (U.  S.  C.  C.)   310,  315.  Fed. 

""These  rules  are  evidently  rea-  Cas.   No.   7823;    French   v.   Reed,   6 

sonable  and  just,  and     .     .     .     thev  Binn.  (Pa.)  308. 

1523 


§  669  JOYCE  OX  IXSURAXCE 

advance  may  excuse  a  noncompliance,  but  where  there  exi?t;S  a 
possible  doubt  as  to  the  interests  or  wishes  of  the  principal,  the 
safest  course  for  an  agent  who  has  funds  in  his  hands  is  to  obey."  ^* 
An  agent  without  funds  of  the  principal  is  not  under  obligations 
to  insure,  unless  a  previous  course  of  dealing  warrants  the  implica- 
tion that  credit  will  be  given  for  the  premium  by  the  broker,  or 
that  he  will  advance  it  himself  or  use  his  own  credit.^*  So  where 
the  agent  has  no  funds,  and  has  just  cause  to  believe  that  the 
principal  is  insolvent,  a  qualification  of  the  rule  as  to  a  previous 
course  of  dealing  must  be  made,  for  if  an  agent  has  been  accus- 
tomed to  insure  on  certain  terms,  and  circumstances  arise,  of  which 
the  principal  has  knowledge,  which  would  necessitate  a  much  high- 
er rate  premium,  as  in  case  of  war.  the  principal  has  no  right  to 
expect  that  the  insurance  will  l>e  effected  unless  the  necessary  funds 
are  remitted.^"  An  agent  obligated  to  insure  must  effect  insur- 
ance within  a  reasonable  time.^^  and  must  make  a  reasonable  effort 
to  execute  the  order,^®  and  a  direction  by  a  principal  to  his  agent 
to  effect  a  policy  is  not  satisfied  by  a  parol  contract  for  insurance. ^° 
In  such  case  he  is  liable  for  the  k)ss,  and  if  the  contract  be  valid. 
he  may  sue  thereon  in  the  principal's  name,  and  have  it  assigned 
to  him.^  Where  the  order  is  general,  if  an  agent  acts  in  the  usual 
manner,  and  does  what  is  usual  at  the  usual  place  to  effect  the 
insurance,  that  is  sufficient.*  But  it  is  incumbent  on  a  broker  to 
effect  insurance  with  underwriters  of  reputed  responsibility  and 
good  credit.^  If  an  agent  pretend  that  he  has  effected  a  policy 
and  none  has  been  effected,  trover  will  lie  against  him  for  it,  and. 
upon  proof  of  loss,  recovery*  may  be  had  to  the  same  amount  which 
assured  would  have  been  entitled  to  recover  against  the  under- 
writers had  a  policy  been  effected.*  Thus,  if  an  agent  takes  his 
principal's  money,  expressly  agreeing  to  obtain  insurance,  and 
unjustifiably  fails  to  secure  the  same,  or  make  an  effort  in  tliat 
direction,  he  assumes  the  risk.  and.  in  case  of  loss,  becomes  liable 
to  pay  as  much  of  the  same  as  would  have  been  covered  by  the 
contract  of  insurance  for  which  the  principal  has  paid,  had  insur- 

^  2    Duer    on    Marine    Ins.     fed.       ^^  Smith  v.  Laseelles.  2  Term  Kep. 

1846)  122,  sec.  15.     See  S  668  herein.  187,  13  Eng.  Rul.  Cas.  401. 

i«2  Phillips  on  Ins.   (3d  ed. )   548,       20  i^jan^y  ^   Dunlap,  1  Woolw.  (U. 

sec.  1887.  S.  C.  C.)  *372,  Fed.  Cas.  No.  9047. 

^'2    Duer    on    Marine    Ins.     fed.        ^  Mannv  v.  Dunlap,  1  "Woolw.   (U. 

1846)  122  et  seq.,  sees.  1-5-17.     These  S.  C.  C.j"372,  Fed.  Cas.  No.  0047. 
cases,  as  will  be  ob.served,  turn  upon       *  Smith  v.   Cologan,  2  Tenn  Rep. 

the  question  of  funds  and  the  ohliga-  118  note, 
tion  of  the  agent  to  make  advances.       '2  Phillips  on  Ins.    (3d  ed.)   553, 

"  Turpin  v.  Bilton,  5  Man.  &  G.  sec.  1895. 
455.  *1    Marshall    on    Ins.    (ed.    1810) 
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anee  been  effected  as  directed,*  If  an  agent,  acting  under  general 
orders,  undertakes  to  effect  a  particular  insurance,  he  is  obligated 
to  do  so,®  and  an  agent,  under  a  general  agreement  to  execute  all 
his  principal's  orders,  must  execute  each  order  received,  the  obli- 
gation being  an  express  contract.'  So  an  agreement,  based  upon 
a  valuable  consideration,  to  procure  insurance  for  another  obligates 
the  party  so  agreeing,  and  he  is  liable  if  he  neglect  to  perform 
the  obligation.^  And  it  is  obligatory  on  a  broker  t-o  effect  insur- 
ance at  any  rate  of  premium  where  the  order  to  insure  is  absolute, 
provided  there  are  sufficient  funds  in  his  hands,  or,  if  the  course 
of  dealing  warrants,  to  credit  or  advance  the  premiums  to  the 
necessary  amount.^  In  the  absence  of  a  general  usage  or  custom  a 
promise  by  a  factor  to  write  to  his  principal  to  get  insurance  ef- 
fected does  not  bind  the  latter  to  insure.^"  AVhether  an  agent  is 
obligated  to  extend  his  efforts  to  execute  an  order  outside  a  particu- 
lar place  or  vicinity  must,  to  some  extent,  depend  upon  the  nature 
and  character  of  his  orders,  in  relation  to  the  terms  and  the  risk, 
upon  usage,  the  course  of  business,  and  the  facilities  of  communi- 
cation outside.  Thus,  in  England  it  is  held  that  if  the  usage  of  a 
particular  place  is  not  to  go  outside  for  insurance,  no  obligation 
rests  upon  the  broker  to  do  so.^^  But  in  the  United  States,  where 
the  agents  were  directed  to  procure  an  insurance  to  a  large  amount 
on  a  cargo,  and  the  agents  were  unable  to  effect  an  insurance  in 
the  place,  which  was  Boston,  and  directed  their  correspondents  in 
New  York  to  insure,  but  limited  the  premium,  in  consequence  of 
which  only  a  partial  insurance  was  effected,  and  the  agents  were 
sued  for  the  full  loss  for  which  the  underwriters  would  have  been 
liable  had  a  policy  been  effected,  the  defendants  were  held  not 
liable,  on  the  ground  that  the  agent's  duty  did  not  require  them 
to  extend  their  efforts  beyond  Boston,  and  that  their  further  acts 
were  voluntary,  and  that  they  were  not  responsible,  unless  a  posi- 
tive loss  had  been  occasioned  by  such  efforts. ^'^ 

*300,    •303,    reporting    Harding    v.  «  Thome  v.  Deas,  4  Johns.  (N.  Y.) 

Carter.  84. 

*  Lindsay  v.  Pettigrew,  5  S.  Dak.  '  Delaney  v.  Stoddart,  1  Terra  Rep. 

500,  503,  59  N.  W.  726,  per  Fuller,  22;    Tickel    v.    Short,    2    Ves.    239; 

J.;  Morris  v.  Sunimerl,  2  Wash.   (U.  Ela  v.  French,  11  N.  H.  357;   Story 

S.  C.  C.)   203,  Fed.  Cas.  No.  9,837;  on  Agency  (2d  ed.)  sec.  190. 

Shoenfield   v.    Fleisher,   73   111.   404;  »  Ela  v.  French,  11  N.  H.  357. 

Thorne  v.   Deas,   4   Johns.    (N.   Y.)  ^2  Phillips  on  Ins.    (3d  ed.)   533, 

84;  Perkins  v.  Washington  Ins.  Co.  sec.  ISOS. 

4   Cow.    (N.   Y.)    645;    Beardslev   v.  i"  Randolph  v.  Ware,  3  Cranch   (7 

Davis,  52  Barb.   (N.  Y.)    159;   Gray  U.  S.)  503,  2  L.  ed.  512. 

V.  ]\rurray,  3  Johns.  Ch.  (N.  Y.)  169;  "  Smith  v.  Cologan,  2  Term  Rep. 

citing    Mechem    on    Agency,    475;    3  188n. 

Sutherland  on  Damages,  9.  12  Sanchez  v.   Davenport,   6  Mass. 
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§  670.  Agent's  duty:  more  advantageous  terms. — The  fact  that 
an  agent,  acting  under  general  orders,  could  have  procured  more 
advantageous  terms  by  placing  the  insurance  with  a  private  under- 
writer than  with  the  corporation  where  the  policy  was  effected, 
both  insurers  being  in  the  same  place,  and  no  special  directions  as 
to  the  party  with  whom  the  insurance  should  be  placed  had  been 
given,  is  held  in  an  English  case  not  to  have  rendered  the  agent 
liable.^'  This  case  is,  however,  denied  as  an  authority  by  Duer, 
on  the  ground  that  good  faith  and  reasonable  diligence  necessitates 
that  the  agent  should  make  the  insurance  on  the  best  terms  he  is 
able  to  obtain,  and  that  it  is  gross  negligence  on  the  part  of  the 
agent  not  to  know  what  the  different  companies  where  he  resides 
propose  by  their  printed  policies  to  do;  that  when  it  is  known- to 
the  agent  that  the  terms  of  one  office  are  much  more  beneficial 
than  those  of  another,  and  that  both  are  of  equal  credit  and  stand- 
ing, the  agent  has  no  discretion  to  elect  between  the  underwriters, 
but  must  select  the  one  which  offers  the  most  favorable  terms. ^* 
If  it  be  assumed  that  the  agent  is  fully  acquainted  with  the  terms 
of  all  the  officers  in  the  place  where  the  insurance  is  effected,  then 
there  is  force  to  Duer's  objections,  but  only  good  faith  and  rea- 
sonable diligence  are  exacted  of  the  agent  who  effects  insurance, 
and  the  rule  applies  equally  to  cases  of  this  character  as  in  others. 
To  exact  more,  is  to  go  into  the  possibilities,  and  a  possibility  that 
the  agent  could  have  effected  the  insurance  on  more  favorable 
terms  does  not  render  him  liable,  nor  show  any  want  of  good 
faith. ^^  But  an  agent  acting  under  general  orders  is  not  liable 
because  better  terms  could  have  been  olitained  in  another  place. -^^ 

§  671.  Where  agent  departs  from  usage  or  usual  form  of  the 
policy. — An  agent  is  bound  to  have  knowledge  of  existing  usages 
of  the  place  where  he  does  business,  and  must  conform  thereto.^' 
It  is  also  incumbent  upon  the  broker  that  he  should,  in  execut- 
ing an  order,  insert  in  the  policy,  without  directions  there- 
fore, all  such  clauses  and  risks  as  are  ordinarily  and  customarily 
inserted  in  like  policies  and  upon  like  property,  and  which  are 
usual  and  proper  for  the  protection  of  the  property  on  the  in- 

258;  1  Arnould  on  Marine  Ins.  (Per-  had   adopted   the   policy),   per  Lord 

kins'  ed.)   15,  side  p.  153; -2  Phillips  Ellen horough;  2  Phillips  on  Ins.  (3d 

on   Ins.    (3d   ed.)    550,   sec.    1890;   2  ed.)   553,  sees.  1895  et  seq. 

Duer  on  Ins.    (ed.  184G)   240  et  seq.  ^^  See   Story  on   Agency    (2d  ed.) 

sees.  40  et  seq.  sec.   191. 

13  Moore  v.  Mourgue,  2  Cowp.  479.  ^^  Smith  v.  Cologan,  2  Term  Rep. 

1*  2  Duer  on  Marine  Ins.  (ed.  1840)  188n. 

230  et  seq.     But  see  Coml)er  v.  An-  ^'^  Mallough    v.    Barber,    4    Camp, 

derson,    1    Camp.    523     (allhough    it  150. 
seems  in  this  case  that  the  principal 
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tended  voyage,  and  if  he  departs  from  usage,  or  inserts  unusual 
clauses,  or  omits  to  insert  the  usual  clause  or  clauses  which  it  has 
been  the  invariable  practice  to  insert,  whereby  a  loss  arises  to  his 
princi])al,  he  is  liable.^^  And  where  the  risks  and  terms  are  not 
specilied  in  the  order  to  insure,  the  agent  is  presumed  to  etieet 
insurance  in  the  customary  way  at  the  place  it  is  to  be  made, 
dependent  upon  the  property  and  voyage. ^^  So  if  an  agent,  act- 
ing in  good  faith  and  without  negligence  or  breach  of  orders, 
effects  an  insurance  which  contains  the  usual  clause  "free  from 
average,  unless  general,"  he  is  not  liable  where  the  policy  does 
not  cover  the  loss,  although  the  insurance  might  have  been  effected 
without  that  exception.^"  And  a  broker  is  liable  who,  being 
instructed  to  effect  an  insurance  ''at  and  from,"  neglected  to  insert 
a  modifying  clause  which  it  was  the  invarialjle  usage  to  insert  in 
all  like  policies,  where  by  his  neglect  a  recovery  was  defeated.^ 
So  where  the  effect  of  a  clause  as  to  the  terminus  a  quo  is  well 
settled  in  law,  an  insurance  broker  is  bound  to  be  acquainted  with 
its  meaning,  and  if  he  neglects,  contrary  to  his  instructions,  to 
have  such  clause  properly  changed  so  as  to  cover  the  risk,  he  is 
liable  for  negligence.^  And  if  an  agent,  acting  under  general 
orders,  departs  from  the  usual  form  of  the  policy,  and  inserts 
words  of  limitation,  which  operate  to  discharge  the  underwriters, 
he  cannot  recover  his  premium  from  the  principal.^ 

§  672.  Duty  as  to  premium. — If  an  agent  accepts  and  acts  under 
orders  to  effect  an  insurance  without  restriction  as  to  the  premium, 
and  limits  himself  or  the  broker  to  too  small  a  premium,  and  so 
prevents  or  is  unable  to  obtain  the  insurance,  he  is  liable  for  the 
consequent  loss  to  his  principal.^  Exceptions,  however,  to  this 
rule  would  exist  in  cases  where  the  agent  is  not  obligated  to  execute 
the  order,  or  is  excused  therefrom.  So,  also,  where  he  has  no 
funds  in  his  hands  or  not  sufficient  funds,  and  no  duty  rests  upon 

"Thompson  v.  Read,  12  Serg.  &  80,  4   Camp.   144,   6   Taunt.   295;   2 

R.  (Pa.)  440;  Mallough  v.. Barber,  4  Duer  on  Ins.  (ed.  1846)  208,  sec.  17; 

Camp.    150;    Storv   on   Agency,   sec.  210,  sec.   19;   1  Arnould  on  ]\[ariue 

191;  Park  v.  Hammond,  Holt  N.  P.  Ins.  (Perkins'  ed.  1850)  157,  '156;  1 

SO,  4   Camp.   144,   6   Taunt.   295;   1  Id.    (Maclachlan's  ed.   1887)    176   et 

Arnould    on    Marine    Ins.    (Perkins'  seq. 

ed.)    156,  *155;   1  Id.    (Maclachlan's  »  Ti^o^pson  v.  Reed,  12  Serg.  &  R. 

ed.  1887)  176,177.  (Pa.)  440. 

19  Chapman  v.  Walton,  10  Bing.  *  Wallace  v.  Telfair,  2  Term  Rep. 
57.  188n;   Delaney  v.   Stoddart.  1   Term 

20  Moore  v.  Mourgue,  Cowp.  479;  Rep.  22;  1  Arnould  on  IMarine  Ins. 
Comber  v.  Anderson,  1  Camp.  523.  (Perkins'  ed.  1850)   154,  ♦ISS;  1  Id. 

1  Mallough  V.  Barber,  4  Camp.  150.    (Maclachlan's  ed.  1887)  173. 

2  Park   V.   Hammond,   Holt    N.   P. 
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him  to  advance  the  premium. ^  But  where  a  duty  devolves  upon 
him  so  to  do,  an  agent's  negligence  in  paying  premium,  whereby 
the  risk  does  not  attach,  renders  him  liable.^ 

§  673.  Duty  as  to  subagent. — An  agent  must  give  the  subagent 
proper  instructions  relative  to  the  business  intrusted  to  his  care.' 
And  if  an  insurance  broker  is  requested  to  employ  another  broker 
to  obtain  insurance,  and  neglects  to  convey  material  information 
to  the  second  broker,  by  reason  of  which  the  insurance  is  invali- 
dated, the  first  broker  is  liable.^  It  is  also  held  that  it  is  the  duty 
of  a  subagent,  who  is  subject  to  the  authority  of  a  superior  agent 
acting  for  the  company,  to  obey  such  orders  as  the  latter  may  give 
him  relative  to  the  business  of  the  company,  and  the  risks  taken 
by  him.  So  where  a  state  agent  of  a  foreign  company,  with 
authority  therefor,  directs  a  local  agent  to  cancel  a  risk  taken  by 
him,  and  he  neglects  to  comply  with  the  order,  the  company  may 
recover  from  him  a  loss  which  it  is  compelled  to  pay  by  reason  of 
the  policy  not  being  canceled.^ 

§  674.  Degree  of  skill  required  from  agents. — The  degree  of  skill 
required  of  an  agent  must  depend  greatly  upon  the  character  of 
his  business  or  his  situation,  upon  whether  he  is  a  skilled  agent  or 
not,  and  also  upon  the  degree  of  skill  which  he  assumes  to  possess. 
Whether  an  agent  to  effect  insurance  is  liable  to  his  principal  for 
want  of  requisite  skill  is  a  question  dependent  largely  upon  whether 
his  business  is  within  or  outside  the  line  of  his  employment  as 
agent.  If  he  holds  himself  out  to  the  world  as  possessing  certain 
skill,  or  if  his  business  is  such  as  to  carry  with  it  an  implication 
that  he  possesses  particular  skill  in  effecting  insurances,  as  in  case 
of  an  insurance  broker,  his  principal  is  justified  in  relying  upon 
the  knowledge  which  he  professes  to  possess,  and  he  is  bound  to 
exercise  the  skill  and  to  use  the  knowledge  which  the  business 
requires  and  which  persons  of  average  capacity  engaged  therein 
possess.  But  if  the  agent  has  no  experience  or  skill  in  the  busi- 
ness, and  he  is  known  not  to  possess  it,  his  employment  necessitates 
only  the  exercise  of  good  faith  and  diligence,  and  he  is  bound  to 
a  reasonable  axercise  only  of  such  skill   as  he  possesses.^"     An' 

^  2  Duer  on  Marine  Ins.  (ed.  1846)  District  of  Columbia. — Mallory  v. 

234.  Fry,  21  App.  D.  C.  105. 

^  Perkins  v.   Washington   Ins,   Co.  Illinois. — Chandler  v.  Hovle,  58  111. 

4  Cow.  (N.  Y.)  645.  46;  Stevens  v.  Walker,  55  III.  151. 

'  Foster  v.  Preston,  8  Cow.  (N.  Y.)  Iowa. — Robinson  v.  Illinois  Central 

198.  R.  Co.  30  Iowa,  401. 

^  Seller   v.   Work,    1    Marshall    on  Louisiana. — Madison  v.    Townsley, 

Ins.  299.  12  Mart.   (La.)   365. 

^  Phcrnix    Ins.    Co.    v.    Pratt,    36  Maine. — Howards    v.    Grover,    28 

Minn.  409,  31  N.  W.  454.  Me.  97,  48  Am.  Dec.  478. 

^°  See  as  to  general  rule :  New  York. — Beardslee  v.  Richard- 
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insurance  broker  does  not,  however,  contract  that  he  will  exer- 
cise an  extraordinary  degree  of  skill,  but  only  a  reasonable  and 
ordinary  proi)()rli()n  of  skill."  But  a  mercantile  agent  or  insur- 
ance broker  acting  as  such  in  effecting  insurances  is  bound  to  pos- 
sess knowledge  as  to  the  proper  mode  of  framing  a  policy  and  the 
settled  legal  effect  and  constniction  of  well-known  clauses.  He  is 
bound  to  be  informed  as  to  existent  and  well-known  usages,  is  con- 
clusively presumed  to  be  familiar  with  the  formal  and  ordinary 
details  necessary  to  effect  the  insurance  and  make  the  policy  valid, 
and  must  exercise  such  reasonable  and  ordinary  care,  skill,  and 
diligence  as  the  principal  being  a  person  of  common  prudence  and 
business  knowledge  would  have  reasonably  exercised  under  an 
effort  to  execute  the  order.  The  measure  of  diligence  required  is 
not  determined  by  that  which  the  agent  would  employ  in  his  own 

son,  II  Wend.  (N.  Y.)  25,  25  Am.  thereto.  All  agents,  whether  paid  or 
Dee.  596;  Cheriot  v.  Brooks,  1  Johns,  unpaid,  skilled  or  unskilled,  are  un- 
(N.  Y.)  364.  der  a  legal  obligation  to  exercise  due 
England. — Glaser  v.  Cowie,  1  care  and  skill  in  performance  of  the 
Maule  &  S.  52;  Shields  v.  Blackburn,  duties  which  they  have  undertaken; 
1  H.  Black.  158.  a  greater  degree  of  care  being  re- 
See  also  Story  on  Agency,  sec.  183 ;  quired  from  a  paid  than  from  an  un- 
1  Arnould  on  Marine  Ins.  (Perkins'  paid,  and  from  a  skilled  than  from 
ed.  1850)  149-63;  1  Id.  (Maclachlan's  an  unskilled,  agent.  The  question  in 
ed.  1887)  166  et  seq.  Id.  (8th  ed.  all  such  cases  is  whether  the  act  or 
Hart  &  Simey)  sees.  150  et  seq.,  pp.  omission  complained  of  is  inconsist- 

201  et  seq.;  Angell  on  Carriers,  sees,  ent  with  that  reasonable  degree  of 
10,  17,  20;  2  Phillips  on  Ins.  (3d  ed.)  care  and  skill  which  persons  of  or- 
547,  sec.  1884 ;  Edwards  on  Bail-  dinary  prudence  and  ability  might  be 
raents  sec.  77  et  seq.;  Story  on  Bail-  expected  to  show  in  the  situation  and 
ments  (3d  ed.)  sees.  12-15,  435;  profession  of  the  agent.  Every  in- 
Ewell's  Evans  on  Agency,  327,  332.  surance    broker    is    assumed    to    be 

Distinction  as  to  degree  of  skill  re-  skilled  in  matters  relating  to  insur- 
quired  in  England  and  United  States,  anee  and  to  know  the  ordinary  well- 
see  1  Arnould  on  Marine  Ins.  (8th  settled  rules  of  insurance  law.  He 
ed.  Hart  &  Simey)  sees.  151,  152,  pp.  will,   therefore,  be  held   liable  if  he 

202  et  seq.           "  fails   to   communicate   to   the   iinder- 
"The     liability     of     an     insurance  writer  the  time  of  the  ship's  sailing 

agent  to  his  em'ployer  is  determined  or  any  other  information  which  may 

by    the    principles"  of    the    law    of  be  material.     He  is  further  bound  to 

agency.     As  to  these,  it  is  sufficient  know  all  the  details  necessary  to  make 

here  to  make  the  following  general  tlie  policy  a  legally  valid  instrument, 

statement:— A    person    who,    volun-  and  to   insert   in  the   policy   the  or- 

tarily  and  without  any  kind  of  eon-  dinary     risks     and     such     customary 

sideration,  promises  to"  procure  an  in-  clauses  as  are  proper  in  respect  of 

surance  is  not  liable  to  an  action  for  the    insured    voyage."     17    Earl    of 

nonfeasance,  because  there  is  no  con-  Halsbury's   Laws  of   Eng.   pp.    356, 

sideration  for  his  promise;  but  if  he  357,  sec.  703. 

in  fact  enters  upon  the  performance        "  Chapman    v.    Walton,    10    Bing. 

of  his  undertaking,  he  is  legally  bound  57. 
to  use  due  care  and  skill  in  relation 
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affairs,  but  by  that  which  is  ordinarily  possessed  and  employed  by 
persons  engaged  in  like  business.  He  is  also  responsible  for  want 
of  good  faith  and  for  errors  of  ignorance  or  negligence.-^^  But  a 
broker  is  not  liable  for  damages  consequential  upon  his  mistake 
as  to  the  law  where  acting  bona  fide  he  makes  a  reasonable  mistake 
upon  a  doubtful  point  of  law.^^  Where  an  agent  with  instructions 
from  a  foreign  correspondent  to  insure  was  informed  that  the 
goods  were  to  be  laden  at  a  port  other  than  that  where  the  risk 
was  to  commence  and  he  neglected  to  have  the  printed  form  "at 
and  from,"  etc.,  modified,  in  consequence  of  which  the  underwriter 
was  discharged,  the  agent  was  held  responsible,  the  court  declar- 
ing that  an  agent  undertaking  to  insure  for  those  abroad  was 
bound  to  be  acquainted  with  the  proper  mode  of  effecting  it.^* 

§  675.  Duty  to  effect  other  insurance  in  case  of  insurer's  insol- 
vency.— Emerigon  declares  that  in  case  of  the  failure  of  the  in- 
surer that  Valin  is  of  the  opinion  that  the  agent  must  wait  for  new 
orders  to  effect  insurance  anew,  but  that  new^  orders  are  not  neces- 
sary to  effect  reinsurance  at  the  expense  of  the  insolvent  himself, 
and  sets  forth  the  form  of  proceeding  by  virtue  of  which  the  re- 
insurance was  effected  and  the  first  insurance  kept  alive  in 
France.^^  Parsons  says  if  it  is  the  agent's  "duty  to  effect  insur- 
ance, and  he  does  this,  and  the  insurers  become  notoriously  insol- 
vent, it  would  seem  both  on  reason  and  on  authority  that  it  is  his 
duty  to  effect  other  insurance."  ^^  Exactly  how  far  this  rule  would 
apply  in  the  United  States  is  difficult  to  determine.  Parsons  cites 
no  authorities  here,  but  refers  to  Duer's  discussion  of  the  question. 
This  last-named  author  says  substantially  that  it  is  clear  that  in 
the  United  States,  where  the  policies  provide  against  other  or  prior 
insurance,  an  agent  would  not  be  authorized  to  perform  an  act 

^2  Chapman  v.  Walton,  10  Bing.  63,  ^*  Park  v.  Hammond,  4  Camp.  314. 

per  TindaJl,  C.  J.;  Mallough  v.  Bar-  In  the  report  of  this  case  in  6  Taunt, 

her,  4  Camp.  150 ;  Park  v.  Hammond,  495,  the  clause  "at  and  from"  is  modi- 

4   Camp.   344;    Turpin    v.   Bilton,   5  fied  to  accord  with  the  instructions; 

Man.  &  G.  455.     See  Mechanics'  Bank  i)robably  an  error.     As  to  the  degree 

V.     Merchants'     Bank,    6    Met.     (47  of    diligence    in    case    of    voluntary 

Mass.)   13,  per  Shaw,  C.  J.;  Thomp-  agents,  see  §  679  herein, 

son   V.   Reed,   12    Serg.   &   R.    (Pa.)  ^^  Emerigon    on    Ins.     (Meredith's 

440;  1  Arnould  on  Maiine  Ins.  (Per-  ed.  1850)   c.  v.  sec.  7,  p.  118;  c.  viii. 

kins' ed.  1850)  153,  154;  1  Id.  (Mac-  sec.    16,    p.    207.      He    says:      "Our 

lachlan's    ed.    1887)    173    et   seq. ;    2  merchants  acting  as   agents   are   too 

Duer  on  Marine  Ins.   (ed.  1846)   184  attentive    to    the    interests    of    their 

et  seq.  ])rineipals   ever  to   neglect  this   ])ro- 

^2  Park  V.  Hammond,  1  Holt,  80,  4  ceeding,  which  requires  the  greatest 

Camp.  344,  6  Taunt.  295;  Mechanics'  celerity."     Id.  118. 

Bank  V.  Merchants' Bank,  (i  Met.  (47  ^''2   Parsons  on  Marine   Ins.    (ed. 

Mass.)    13;   Pitt  v.  Yalden,  4   Burr.  1868)  428. 
2060. 
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which  would  invalidate  per  se  the  first  policy,  for  that  is  in  force 
until  annulled  by  the  consent  of  the  parties,  and  in  case  the  insur- 
ance is  eflected  by  an  agent,  the  insolvency  of  the  insurers  could 
not  warrant  the  agent,  for  the  above  reason,  in  procuring  another 
insurance  should  the  contract  have  been  dissolved  or  rescinded, 
and  the  agency  still  continues,  and  by  virtue  of  the  nature  and 
scope  of  his  authority,  or  by  reason  of  the  terms  of  his  instructions, 
he  has  power  to  reinsure ;  then  there  may  be  reason  in  a  rule  which 
would  require  him  to  do  so.  He  cites  no  cases,  however,  in  this 
country." 

In  cases  where  the  agency  is  merely  to  procure  insurance,  and 
determines  by  the  very  act  of  effecting  the  policy,  no  duty  could 
reasonably  be  held  to  rest  upon  the  agent  to  procure  other  insur- 
ance in  case  of  insolvency  of  the  assured,  and  if  he  should  do  so, 
it  would  be  a  mere  voluntary  act.  Where,  however,  the  agency  is 
a  continuing  one,  the  question  is  more  difficult.  Insurance  is 
intended  as  an  indemnity,  and  the  question  arises  whether  an 
agent  l^as  performed  his  entire  duty  in  relation  1x)  that  particular 
insurance  by  effecting  that  policy.  Does  the  fact  that  it  results  by 
the  insurer's  insolvency  in  only  being  a  partial  indemnity,  or  per- 
haps none  at  all,  affect  the  issue?  The  condition  as  to  other  or 
prior  insurance  could  be  no  serious  objection  as  to  the  second  insur- 
ance, and  even  if  the  first  policy  could  not  be  rescinded,  would  not 
the  agent  be  obligated  to  act  in  the  interests  of  his  principal,  and 
secure  by  a  new  contract  an  indemnity  which  shall  protect  his 
principal,  although  at  a  loss  of  such  partial  indemnity  as  the  first 
policy  might  afford?  Surely,  an  ordinarily  prudent  man  would 
do  so,  and  would  not  good  faith  require,  in  such  case,  the  same 
degree  of  reasonable  diligence  and  ordinarj^  prudence  on  the  part 
of  the  agent?  It  would  seem  so,  especially  if  the  insurer  was  noto- 
riously insolvent.  The  nature  of  the  agent's  instructions  must 
also  have  some  bearing  upon  the  case.  We  would  suggest,  there- 
fore, that  if  the  agent's  authority  be  a  continuing  one,  he  is  bound, 
in  case  the  insurer  is  notoriously  insolvent,  to  use  reasonable  dili- 
gence to  procure  other  insurance,  provided  that  in  the  exercise 
of  good  faith  and  a  sound  and  honest  discretion,  such  as  business 
men  would  ordinarily  be  expected  to  use,  it  would  appear  to  be 
for  his  principal's  interests  to  do  so." 

Under  a  Texas  decision  if  an  insurance  broker  undertakes,  as 
he  has  done  for  years,  to  keep  another's  property  insured,  and  the 
owner  relies  upon  him  as  he  has  a  right  to  do  and  the  l)roker 
places  the  insurance  in  a  company  which  fails  and  he  luus  knowl- 

"See  2  Duer  on  Ins.   (ed.  1846)        "See  §§  679-679b  herein. 
193,  sec.  8.     Examine  Id.  188-98. 
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edge  thereof  but  does  not  notify  insured  or  procure  substitute  in- 
surance he  is  liable  for  the  loss  of  the  property  by  fire  while  so 
uninsured. ^^  But  it  is  held  in  a  AA'ashington  case  that  if  insur- 
ance is  placed  by  the  agent  in  a  solvent  company,  or  in  one  gen- 
erally believed  to  be  solvent,  he  is  not  liable  if  such  insurer  there- 
after becomes  insolvent,  although  he  may  be  liable  where _  the 
insurer  is  known  to  be  insolvent  or  where  it  has  not  been  admitted 
to  transact  business  in  the  state.^" 

§  676.  Duty  of  agent  to  settle  loss. — The  loss  is  a  debt  due  the 
principal  and  not  to  the  broker,  but  where  the  broker  is  intrusted 
with  the  policy  to  obtain  an  adjustment  of  the  loss,  he  is  bound  to 
the  use  of  reasonable  diligence  in  effecting  a  speedy  adjustment 
and  collection  of  the  amount  due  therefor,  and  must  without  delay 
pay  the  amount  collected  over  to  the  assured.^  Where  the  policy 
expressly  provides  for  the  payment  of  the  loss  to  the  agent,  he  may 
adjust  the  loss,^  and  the  agent  who  is  the  nominal  assured  may 
adjust  a  loss  where  he  has  the  policy  in  his  possession.^  So  an 
agent  who  retains  the  policy  with  his  principal's  consent  thereby 
has  his  agency  continued,  and  is  substituted  for  him,  and  it  is 
then  incumbent  upon  him,  acting  generally  upon  the  principal's 
advice,  to  do  and  perform  such  acts  as  the  protection  of  the  rights 
and  interests  of  his  principal  demand,  in  all  matters  pertaining 
to  the  contract,  and  he  should  demand  payment  of  the  under- 
writer.* And  if  such  agent  after  the  loss  neglects  to  make  demand 
with  necessary  diligence  for  the  payment  of  the  loss,  he  is  liable.* 
So  if  the  agent,  through  negligence,  mistakes  his  instructions,  and, 
contrary  thereto,  effects  an  adjustment  and  settlement  of  the  loss, 
he  is  liable ;  ^  and  where  an  agent  employed  to  settle  a  total  loss, 
through  mistake  or  negligence  settled  for  an  average  loss  of  twenty 
per  cent,  he  was  held  liable  for  the  whole  amount.'     So  a  broker 

19  Diamond  v.  Duncan,  —  Tex.  — ,  *  See  Chesapeake  Ins.  Co.  v.  Stark, 

172   S.  W.  1100,  45  Ins.  L.  J.  504.  6   Cranch    (10  U.   S.)    268,  3  L.  ed. 

See  §§  679,  679a  herein.  220;  Bonsfield  v.  Cresswell,  2  Camp. 

20Beckman  v.  Edwards,  59  Wash.  545,  13  Eng.  Rul.  Cas.  420;  Goodson 

411,  110  Pac.  6,  39  Ins.  L.  J.  1421n,  v.    Brooke,    4    Camp.    163 ;    Todd    v. 

citing  Gettings  v.  Scudder,  71  111.  86.  Reed,  4  Barn.  &  Aid.  210;  Power  v. 

See  §§  679,  679a  herein.  Butcher,  10  Barn.  &  C.  328;  5  Man. 

1  Bonsfield   v.    Cresswell,   2   Camp.  &  R.  327,  13  Eng.  Rul.  Cas.  407. 
544,  13  Eng.  Rul.  Cas.  420,  per  Lord  ^  Emerigon  on  Ins.  (Meredith's  ed. 
Ellenborough ;    Rundle   v.    Moore,    3  1850  )c.  v.  sec.  7,  p.  118. 

Johns.  Cas.  (N.  Y.)  36.  6  Rundle  v.  Moore,  3  Johns.  Cas. 

2  Reynolds   v.    Ocean   Ins.    Co.    22  (N.  Y. )  36.                              ,         ^ 
Pick.   (39  Mass.)   191,  33  Am.  Dec.  'Rundle  v.  Moore,  3  Johns,  Cas. 
727.  (N.  Y.)  36. 

3  Reed  v.  Pacific  Ins.   Co.  1  Met. 
(42  Mass.)  166. 
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may  be  held  liable  for  not  promptly  collecting  losses  under  the 
policy.®  But  a  [)iincipal  who  looks  to  the  subagent  for  recovery 
of  the  loss,  where  the  same  has  been  paid  into  such  subagent's 
hands  by  the  underwriter,  cannot  thereafter  recover  from  the 
agent  who  employed  the  subagent.^ 

§  677.  Duty  and  liability  as  to  payment  of  loss:  agent. — In  Eng- 
land an  adjustment  and  settlement  by  the  broker  makes  him,  and 
not  the  underwriter,  liable  to  the  assured  for  the  loss,  especially 
where  the  latter  has  erased  the  underw^riter's  name  from  the  policy 
in  conformity  with  a  usage  so  to  do,  and  the  assured  knows  of 
such  usage. ^°  In  regard  to  the  payment  of  the  loss,  many  ques- 
tions have  arisen  in  England,  owing  to  the  system  of  credits  exist- 
ing there  between  the  broker,  the  assured,  and  the  undenvriter, 
which  could  not  well  arise  here.  The  following  cases  are,  however, 
important:  Where  the  agent  who  effected  the  insurance  is  in  pos- 
session of  the  policy,  he  may  receive  payment  of  the  loss  and  dis- 
charge the  assurer.^^  And  payment  to  the  agent  who  has  the 
policy  in  his  possession  is  payment  to  the  principal,  where  it  is 
actually  paid  in  cash,  and  is  specific ;  that  is,  intended  to  cover  the 
particular  claim  due  under  the  policy,  for  the  underwriters  cannot 
set  off  a  debt  of  the  agents  due  him  against  the  amount  due  from 
him  to  his  principal  under  the  policy. ^^  But  an  agent  to  receive 
payment  of  the  loss  must  receive  actual  cash ;  credit  of  the  amount 
does  not  discharge  the  underwriter.^^  But  where  the  payment  to 
the  broker  is  partly  cash  and  partly  credit,  the  payment  is  good 
to  the  extent  of  the  cash  received."  An  agent  to  collect  a  loss 
cannot  dispute  the  title  of  his  principal,  for  whom  he  effected  the 
insurance,  to  the  money  received  from  the  underwriter,  nor  may 
he  set  up  the  illegality  of  the  contract.^*  So  if  the  insurance  be 
effected  in  violation  of  a  statute,  or  if  a  policy  be  effected  which  is 

»  Bonsfield  v.    Cresswell,  2   Camp.  103 ;  Scott  v.  Irving,  1  Barn.  &  Adol. 

544,  13  Eng.  Rul.  Cas.  420.  (i05;  Jell  v.  Pratt,  2  Stark,  69.     But 

9  Smith  V.   Cologan,  2   Term  Rep.  see  Stewart  v.  Aberdeen,  4  Mees.  & 

188n,  per  Buller,  J.  W.  228,  per  Lord  At)i!iger.  C.  B. 

lOBowne  v.  Neilson,  1  Caines   (N.  iM\u.ssell    v.    Bangley,   4   Barn.    & 

Y.)    489.     See  Andrew  v.   Rol)inson,  Aid.  395;   Todd  v.   Reid,  4  Barn.  & 

3  Camp.  544;  Todd  v.  Reid,  4  Barn.  Aid.  210;  Ovington  v.  Boll,  3  Camp. 
&  Aid.  211;  Bartlett  v.  Ponlland.  10  237;  Scott  v.  Irving,  1  Barn.  &  Adol. 
Barn.  &  C.  709;  Scott  v.  Ir\-ing,  1  005;  Jell  v.  Pratt,  2  Stark.  N.  P.  C. 
Barn.  &  Aid.  005;  Russell  v.  Banglev,  07;  Bartlett  v.  Pentland,  10  Barn.  & 

4  Barn.  &  Aid.  401.  C.  700. 

iiErick  V.  Johnson,  6  Mass.  193;        "Scott  v.  Ir\-ing,  1  Bam.  &  Adol. 
Wilkinson  v.  Clay,  0  Taunt.  110,  4   605. 
Camp.  171.  '  "Roberts  v.  Ogiiby.  9  Price,  269: 

12  Russell   V.    Bangley,   4    Barn.    &    Dixon  v.  Hammond,  2  Barn.  &  Aid 
Aid.  395;  Erick  v.  Johnson,  6  Mass.   310;  Tenant  v.  Elliott,  1  Bos.  &  P.  3 
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illegal  and  void,  and  the  underwriters,  with  full  knowledge  of  the 
illegality,  pay  over  the  moneys  due  on  a  loss  to  the  broker,  the 
latter  is  estopped  to  set  up  the  illegality  as  to  the  assured. ^^  The 
broker,  with  possession  of  the  policy,  has  no  authority  to  accept  a 
setoff  in  payment,  except  with  the  consent  of  the  assured,  and,  if 
he  does,  the  underwriter  is  nevertheless  liable;  ^"^  nor  has  a  broker 
any  authority  to  pay  a  loss  to  the  assured  due  from  the  underwriter 
employing  him.^^  A  part  owner  effecting  insurance  for  the  other 
part  owners  may  receive  the  payment  of  the  loss  from  the  broker, 
and  the  latter  is  not  liable  to  the  others,  notwithstanding  a  notice 
not  to  pay  to  tlie  part  owner  insuring  from  such  other  part  owners. ^^ 
But  if  the  broker  receives  the  amount  of  a  loss,  and  the  policy 
may  by  description  cover  an  interest  in  the  goods  other  than  that  of 
the  principals,  the  agent  is  not  liable  to  pay  over  the  amount  to  the 
principal.^"  Again,  where  the  broker  settles  with  the  underwriter 
by  credits,  and  the  assured  draws  a  bill  payable  on  the  broker, 
which  he  accepts,  but  becomes  bankrupt  before  it  becomes  due,  the 
underwriter  is  nevertheless  responsible  to  the  assured,  since  the 
drawing  such  bill  is  not  a  consent  to  the  settlement  on  credits.^  If 
an  agent  having  authority  to  adjust  and  receive  payment  of  the 
loss  settles  with  the  underwriter  only  by  an  adjustment  of  ac- 
counts between  them,  the  principal  may  look  to  the  agent  for  the 
amount  of  the  loss,  although  the  latter  receives  no  cash  and  is  es- 
topped to  deny  on  this  ground  liability  to  the  assured.^  So  where 
a  broker  receives  payment  of  the  loss  on  his  principal's  goods  under 
a  policy,  he  is  liable  to  him  for  the  amount,  notwithstanding  the 
goods  were  described  as  the  property  of  the  agent.^  In  case  a  del 
credere  agent  pays  the  loss  where  the  insurer  is  insolvent,  he  has  an 
action  against  him,  and  may  sue  in  name  of  assured  where  the 
policy  is  payable  to  the  latter,  or,  where  the  policy  is  in  his  own 
name,  for  his  own  benefit,  he  may  sue  in  his  own  name.*  It  is 
held  in  England  that  a  payment  by  the  broker  to  the  agent  of  the 
loss  releases  the  former,  where  the  agent  has  represented  himself 
as  the  principal,  and  this  rule  has  even  been  caiTied  to  the  extent 

16  Tenant  v.  Elliott,  1  Bos.  &  P.  3 ;  ^o  Armitage    v.    Winterbottom,     1 

Farmer  v.  Russell,  1  Bos.  &  P.  298;  Man.  &  G.  130. 

Booth  V.  Hodgson,  6  Term  Rep.  405 ;  ^  Russell    v.    Bangley,    4   Barn.    & 

Thompson   v.    Thomson,   7   Ves.    Jr.  Aid.  395. 

473.     But    see    Edgar   v.    Fowler,    3  ^  Andrew    v.    Robinson,    3    Camp. 

East,  333.  1^9;  Wilkinson  v.  Clay,  4  Camp.  171. 

"  Bartlett  v.  Pentland,  10  Bam.  &  ^  Lidaway  v.  Todd,  2  Stark,  N.  P. 

Q    760  C.  400.     See  Briggs  v.  Call,  5  Met. 

'"Bell   V.   Auldjo,   4   Doug.   48,   4  (46  Mass.)    514. 

Dow,  48.  ^2  Phillips  on  Ins.    (3d  ed.)    557, 

19  Roberts  v.  Ogilby,  9  Price,  269.  sec.  1905. 

1534 


AGENTS— DUTIES— LIABILITIES  §  678 

that  the  broker  is  not  liable  where  part  of  the  money  is  paid  over 
after  knowled.ue  by  the  broker  of  his  eni])loyer's  agency. ^  And 
where  an  accent  authorizes  a  broker,  in  time  of  war,  to  procure  in- 
surance on  property  as  neutral,  this  is  evidence,  to  the  broker  that 
he  acted  as  auent,  though  the  policy  was  in  the  a2;ent's  own  name." 
§  678.  Liability  of  agent  or  brokers:  generally. — If  an  agent 
neglects  to  procure  insurance  when  obligated  so  to  do,  or  does  not 
follow  instructions;  or  if  the  policy  obtained  is  void,  through  the 
agent's  fault,  or  if  it  is  materially  defective  for  the  same  reason; 
or  if  the  principal  suffers  damage  by  reason  of  any  mistake  or  act 
of  omission  or  commission  of  the  agent,  which  w^ould  constitute  a 
breach  of  his  duty  to  his  principal,  he  is  liable  to  the  latter  for  any 
loss  he  may  have  sustained  thereby.''  So  where  an  agent  was  direct- 
ed to  insure,  but  neglected  to  do  so,  he  w^as  held  liable  for  the  loss 
in  an  action  on  the  principal's  name,  although  his  interest  had 
ceased  by  sale  prior  to  the  loss.^  A  consignee,  who  accepts  a  con- 
signment with  orders  to  insure,  is  liable  if  he  neglects  to  execute  the 
order.  He  cannot  accept  part  and  reject  the  rest;  he  is  bound  to 
insure  or  give  notice  of  his  dissent.^  And  if  one  merchant  is  ac- 
customed to  insure  for  another,  he  is  liable  if  he  neglects  to  do  so 
on  receiving  orders  to  insure,  and  this  is  so  if  he  departs  from  the 
orders  in  effecting  insurance.^"  Since  the  policy,  once  effected,  is 
the  property  of  the  assured,  if  the  broker  induces  the  belief,  on 
the  part  of  the  assured,  that  his  orders  have  been  carried  out,  when 

*  Bell  V.  Juttinij:,  1  J.  B.  Moore,  in  eommittendo.  If  lie  has  omitted 
155.  We  think  tiiis  questionable  as  to  effect  the  prescribed  insurance,  he 
to  the  payment  after  information  of  is  responsible  for  the  loss  not  in  the 
the  agency  and  nonliability  there-  light  of  an  insurer,  l)ut  as  a  man- 
after,  d'atory  who  has  failed  in  his  duty." 

^  Maanss  V.  Henderson,  1  East,  335.  Emerigon    on    Ins.     (IMoredith's    ed. 

"^  Uniled     Slates. — De     Tastet     v.  1850)   c.  v.  sec.  8,  p.  119;  Story  on 

Crousillat,  2  Wash.  (U.  S.  C.  C.)  132,  Agency,  sec.  217. 

Fed.  Cas.  No.  3828.  Agent   must   be  proved   in  default 

Louisiana. — Strong     v.     Heigh,     2  by    }n-incipal    who    must    also    prove 

Rob.   (La.)  103.  damage,  17  Earl  of  Halsbury's  Laws 

New  Hampshire. — Ela   v,   French,  of  England,  p.  358. 

11  N.  H.  356.  On  liability  of  insurance  broker  as 

New   Jersey. — Milliken    v.    Wood-  agent    for    insured,    see    note   in    38 

ward,  ()4  N.  J.  L.  444,  45  Atl.  796.  L.R.A.(N.S.)  153. 

Pennsylvania. — Miner  v.  Tagert,  3  ^  Delaney  v.  Stoddart,  1  Term  Rep. 

Binn.   (Pa.)   204.  22. 

England.— WchfitcT   v.    De    Tastet,  ^  Smith   v.  Lascelles,  2  Term  Rep. 

7  Term  Rep.  157.  13  Eng.  Rul.  Cas.  187.  13  Eng.  Rul.  Cas.  401;  Wallace 

335;  Pauson  v.  Watson,  Cowp.  785;  v.  Telfair.  2  Tenn  Rep.  188n. 

Delaney   v.    Stoddart,   1    Tenn    Rep.  lo  De  Tastet  v.  Crousillat,  2  Wa.sh. 

22.  (U.    S.    C.    C.)    132.    Fed.    Cas.    No. 

"The  agent   is  responsible  for  his  3828;   Morris  v.   Sununerl,  2   Wash, 

errors  in  omittendo  as  well  as  those  (U.  S.  C.  C.)  203,  Fed.  Cas.  No.  9837. 
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in  fact  they  have  not,  trover  lies,  and  the  broker  is  estopped  to 
deny  the  existence  of  the  poUcy,  and  is  liable  for  the  loss,  and  he 
is  also  liable  where  the  policy  is  void  through  his  fault. ^^  And 
where  an  agent  acts  for  a  principal,  which  is  an  incorporated  com- 
pany with  no  legal  status  or  responsibility,  the  presumption  at- 
taches that  the  agent  contracted  on  his  own  responsibility,  and 
that  he  is  bound  as  insurer. ^^  So  if  an  insurance  broker,  holding 
policies  which  he  was  employed  to  obtain  by  a  third  party  for 
whom  "it  may  concern,"  payable  to  a  third  party,  without  notice  of 
any  other  interest  subsequently,  and  after  express  notice  of  the 
plaintiff's  title,  surrenders  the  policy  to  the  insurer  upon  a  com- 
promise, the  plaintiff  may  sue  the  broker  for  the  policy  without  any 
demand,  and  recover  the  entire  amount  from  him,  irrespective  of 
the  compromised^  An  adjusting  agent  who  procures,  by  fraud 
or  misrepresentation,  the  settlement  of  a  loss  for  less  than  would 
otherwise  be  recovered,  is  liable  for  the  consequent  damage,  or  the 
company  may  be  sued.^*  So  an  action  will  lie  against  the  com- 
pany's agent  where  he  misrepresents  that  certain  prohibited  articles 
may  be  kept,  notwithstanding  the  provisions  of  the  policy. ^^  So 
where  an  agent  employed  to  procure  a  life  insurance  effected  a 
policy  as  instructed,  but  thereafter  procured  its  cancellation  on  the 
ground  of  mistake,  and  the  execution  of  another  policy  for  a  much 
less  amount,  it  was  held  that  he  was  liable  as  insurer  for  the  amount 
of  the  original  insurance,  less  the  premium. ^^  So  the  adjusting 
agent  is  liable  where  his  draft  on  the  company  in  payment  of  the 
loss  is  not  honored."  If  a  broker  neglects  to  insure  within  a  rea- 
sonable time,  in  consequence  of  which  the  insurance  cannot  be 
effected  by  the  principal,  he  is  liable,^^  and  if  an  agent  impliedly 
accepts  the  order,  as  by  failing  to  promptly  give  notice  of  his  re- 
fusal, he  is  liable  for  his  neglect  to  insure. ^^     So  an  agent  in 

"  Harding   v.    Carter,    cited   in    1  12  go^th  v.  Wonderly,  36  N.  J.  250. 

Marshall    on    Insurance    (ed.    1810)  See  Furnivall  v.  Coombs,  5  Man.  & 

303;  1  Amould  on  Marine  Insurance  G.  736. 

(Perkins'  ed.)  339,  sec.  70;  2  Phillips  ^^  gij^rp  v.  Whipple,  1  Bosw.   (N. 

on  Insurance  (3d  ed.)  551,  sec.  1892.  Y.)  557. 

Lord  Mansfield  said  that  the  defend-  ^*  Home  Ins.  Co.  v.  Howard,  111 

ants  must  be  considered  the  actual  in-  Ind.  544,  13  N.  E.  103. 

surers,  and  liable  for  the  loss ;  Delaney  ^^  Kroeger  v.  Pitcairn,  101  Pa.  St. 

V.    Stoddart,    1    Term    Rep.   22,    per  311,  47  Am.  Rep.  718. 

Buller,  J.;  Ela  v.  French,  11  N.  H.  ^^  Gray   v.    Murray,   3   Johns.    Ch. 

356;  Maydew  v.  Forrester,  4  Taunt.  (N.  Y.)   167. 

615;   Strong  v.  High,  2  Rob.    (La.)  1^  Collins  v.  Buckeye  State  Ins.  Co. 

103,  38  Am.  Dee.  195;  Turpin  v.  Bil-  17  Ohio  St.  215. 

ton,  5  Man.  &  G.  455;  Webster  v.  De  ^^ -purpin  v.   Bilton,  5  Man.   &  G. 

Tastet,   7   Term   Rep.   157,   13   Eng.  455. 

Rul.  Cas.  335.  ^^  Smith  v.  Lascelles,  2  Term  Rep. 
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charge  of  a  vessel,  who  insures  it  and  neglects  to  renew,  may  be 
held  liable  therefor.^" 

So  loan  brokers  who  take  a  mortgage  to  secure  a  loan  on  property 
on  which  there  is  insurance  in  mutual  companies  under  policies 
conditioned  to  be  void  if  insured's  title  is  other  than  that  of  sole 
and  unconditional  ownership,  and  who  raise  the  objection  that 
that  class  of  insurance  is  bad  or  doubtful,  and  agree  to  procure  in- 
surance on  a  certain  amount  in  solvent  stock  or  old-line  companies, 
and  take  possession  of  the  policies,  are  bound  to  exercise  reasonable 
diligence  to  procure  insurance  as  agreed  and  where  they  negligently 
fail  to  do  so,  or  to  validate  the  mutual  policies  they  are  liable  for 
loss  resulting  from  destruction  of  the  property  by  fire.  And  in 
such  case  there  is  a  sufficient  consideration  for  the  agreement,  es- 
pecially so  where  said  brokers  received  certain  commissions  and 
charges,  and  the  mortgage  provided  that  the  property  was  to  be 
insured  in  companies  approved  by  such  brokers.^  And  if  an 
agent  who  has  insured  his  principal's  property  together  with  his 
own,  refuses  to  include  a  claim  therefor  in  his  proofs  of  loss  after 
his  principal  has  ratified  the  contract,  he  becomes  liable  as  for 
breach  of  contract  and  not  in  tort.^ 

§  678a.  Same  subject:  when  agent  not  liable. — Where  an  agent 
neglects  to  follow  instructions  and  to  obtain  insurance,  he  is  not 
liable  if  the  policy  would  have  been  void  had  the  instructions  been 
followed.^  Nor  is  he  liable  where  the  principal  sustains  no  actual 
loss  in  consequence  of  the  agent's  failure  in  his  duty,  or,  as  Emeri- 
gon  says:  "But  if  there  has  been  no  disaster,  the  case  is  one  of 
wrong,  without  damage;"  and  no  action  lies,  nor  can  the  agent 
claim  the  premium.  But  in  case  the  principal  is  entitled  to  sue^the 
measure  of  damages  is  the  amount  which  could  have  been  recovered 
against  the  underwriter  had  the  express  or  implied  directions  to  in- 
sure been  followed ;  *  and  such  damage  must  be  established  bv 
proof.^  And  in  case  of  a  consignee,  the  evidence  which  renders 
him  liable  for  failure  to  insure  goods  in  his  possession  must  be 

188n,    13    Eng.    Rul.    Cas.    401,    per  v.  Tagert,  3  Binn.   (Pa.)   204;  Web- 

Ashlmrst,  J. ;  Emerigon  on  Insurance,  ster  v.  De  Tastet,  7  Term  Rep.  157, 

(Meredith's  ed.  1850)  c.  v.  sec.  8,  p.  13  Eng.  Rul.  Cas.  335. 
119.  *  P]merigon    on    Insurance    (Mere- 

20  Strong   V.   High,   2   Rob.    (La.)  dith's  ed.  1850)   c.  v.  sec.  8.  p.  llf); 

103,  38  Am.  Dec.  195.  Fomin    v.    Oswell,    3    Camp'.    357; 

^  Gegare  V.  Fov  River  Land  &  Loan  Glaser  v.   Cowie.   1   Maule  &   S.   52; 

Co.   152  Wis.   548,   140   N.   W.   305,  Delanev   v.    Stoddart.    1    Term    Rep. 

42  Ins.  L.  J.  719.  22;  De  Tastet  v.  Crousillat,  2  Wash. 

2  Johnston  v.  Charlie  Abreseh  Co.  (U.    S.    C.    C.)    132,    Fed.    Cas.    No. 

123   Wis.    130,   68    L.R.A.    934,    101  3828;  Wallace  v.  Telfair.  1  Esp.  76. 
N.  W.  395.  *Fornin  v.  Oswell,  3  Camp.  357; 

8  Alsop  V.  Coit,  12  Mass.  40 ;  Miner  Bell  v.  Janson,  1  Maule  &  S.  201. 
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clear  and  conclusive.^  If  the  agent  of  the  insurer  issues  a  policy 
upon  a  forbidden  risk,  and  the  company,  when  notified  that 
such  a  risk  has  been  assumed,  informs  the  agent  that  he  must 
cancel  the  policy,  and  he  either  refuses  or  fails  to  cancel  such 
policy,  he  will  be  liable  to  the  insurer  for  the  amount  paid  by  the 
company  for  any  loss  subsequently  occurring^ 

Again,  where  a  contract  by  which  a  fire  insurance  agent,  without 
the  consent  of  his  company,  agrees  to  become,  in  his  individual 
character,  the  agent  for  a  property  owner  who  dasires  to  obtain  in- 
surance in  that  company,  is  against  public  policy  and  void,  in  the 
event  of  loss  to  the  property  owner,  of  property  which  he  has  sup- 
posed to  be  insured,  he  cannot  recover  damages  of  such  agent  for 
his  negligence  in  failing  to  obtain  or  complete  the  insurance  ac- 
cording to  his  contract,^  And  it  is  decided  in  a  Federal  case  that 
brokers  who  undertake  generally  to  keep  property  insured  and  have 
done  so  for  several  years  are  justified  in  assuming  that  the  same 
conditions  exist  at  the  time  of  renewal  as  existed  under  preceding 
policies  and  that  the  acceptance  of  standard  policies  in  the  renewal 
of  a  similar  kind,  is  proper  where  such  agents  are  not  informed  of 
any  facts  or  circumstances  to  the  contrary  existing  at  the  time  of 
renewal,  or  that  anything  had  been  done  which  would  require  a  dif- 
ferent form  of  policy.  Under  the  case  so  deciding,  however,  the 
policies  were  in  the  brokers'  possession,  who  were  told  by  the  in- 
sured that  a  mortgage  had  been  placed  on  the  place  or  entire  plant 
and  he  called  upon  the  brokers  telling  them  that  he  wanted  the 
policies  as  collateral  for  the  mortgage  and  desired  to  take  them 
to  the  mortgagee's  attorney  to  have  them  indorsed  ''lo&s  if  any 
payable  to  said  mortgagee  as  his  interest  might  appear,"  Subse- 
quently another  mortgage  was  placed  on  the  property  and  the 
brokers  were  also  informed  thereof  by  insured  but  Avere  told  that 
the  mortgagee  did  not  want  any  policy  and  they  replied  that  "that 
was  all  right."  Th^  policies  were  in  the  standard  form  and  were 
stipulated  to  be  void  in  case  of  incumbrances,  etc.  The  mortgage 
covered  both  real  estate  and  personal  property,  and  it  was  held  that 
said  brokers  were  not  chargeable  with  negligence  in  permitting  the 
j^olicies  to  stand  or  in  renewing  them  when  they  expired.^  So  an 
agent  is  only  liable  for  failure  to  exercise  diligence  to  procure  a 

6  Tonge  V.  F.  Kennett  &  Co.  10  La.  sian  National  Ins.  Co.  99  Wis.  497, 

Ann.  800.  75    N.    W,    173.     See    §§    660,    662 

'  Sun    Fire   Ins.   Office  v.   Ermen-  herein, 

trout,  11  Pa.  Co.  Ct.  21,  21  Ins.  L.  J.  ^  Fries-Breslin    Co.    v.    Bergen    & 

1055.  Snvder,   176   Fed.    76,   99    C.    C.   A. 

8  Ramspeek  V.  Pattillo,  104  Ga.  772,  384,    38   Ins.    L.   J.    1216,    aff'g   168 

42  L.R.A.  197,  69  Am.  St.  Rep.  197,  Fed.  360,  38  Ins.  L.  J.  353,  s.  c.  (U. 

30  S.  E.  962.     See  "Wood  v.  Prus-  S.  C.  C.)  38  Ins.  L.  J.  177. 
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policy  by  the  time  agreed  upon  where  he  undertake?  that  the  prop- 
erty should  lie  insured  froni  a  certain  tiine.^"  A<:nin.  an  afrent 
may  be  discharged  of  liability  by  an  election  with  full  knowledge 
to  hold  the  principal  liable.^^ 

§  678b.  Liability  of  agent  for  subagent's  acts  or  of  broker  for 
agent's  acts. — An  insurance  agent  is  bound  to  reimburse  his  prin- 
cipal for  money  paid  on  a  policy  issued  against  its  exj)ress  orders,  al- 
though it  was  issued  by  a  subagerit  without  his  knowledge,  where 
the  subagent  was  appointed  by  him,  and  given  access  to  the  blank 
jDolicies  and  authority  to  write  insurance.^^  And  where  an  agent 
employed  to  obtain  insurance  sends  a  proposal  to  brokers  and  the 
latter  upon  a  loss  collected  from  the  underwriters  and  paid  the 
balance  to  the  agent,  less  certain  deductions  for  amounts  due  from 
said  agents  who  retained  the  same  without  paying  the  assured,  the 
brokers  are  liable  for  the  entire  amount  collected  from  tlie  under- 
writers less  their  commission. ^^  But  merely  employing  and  re- 
taining a  clerk  in  an  insurance  office,  without  any  ground  for 
susjjecting  that  he  would  abuse  any  confidence  reposed  in  him, 
will  not  eistop  the  agent  from  repudiating  his  act  in  forging  the 
agent's  name  to  a  policy,  where  he  was  given  no  authority  to  sign 
the  agent's  name,  and  the  agent  had  done  nothing  to  make  it  ap- 
pear that  such  authority  wa^s  given  him.^* 

§  679.  Neglect  to  effect  a  valid  insurance  policy:  insolvent,  un- 
authorized, nonadmitted  companies. — An  agent  to  procure  a  policy 
is  liable  where  he  places  a  risk  in  a  company  which  is  not  sol- 
vent, when  the  use  of  proper  diligence  would  have  discovered  that 
fact  before  the  insurance  wa.«  procured.^^  So  an  agent  may  become 
liable  to  insured  where  he  places  the  risk  in  a  company  which  is 
not  authorized  to  transact  business  in  the  state,  or  where  such  in- 
surer is  known  to  be  insolvent ;  ^^  and  where  he  agrees  to  place 
the  insurance  in  a  good  company,  or  a  very  good  company  or  to 
obtain  a  good  policy  or  uses  similar  terms  his  obligation  is  to  ob- 
tain a  valid  policy  in  a  solvent  company,"    So  where  the  insurance 

1°  Arrott   V.   Walker,   118   Pa.    St.  Hermann,  116  Minn.  161,  133  N.  W. 

249,  12  Atl.  280.  558,  as  to  clerk's  authority  to  bind 

11  McDonald  v.  New  World  Life  «?''"^  ^^  "'•'•o"  aprainst  broker  for 
Ins.  Co.  76  Wash.  488,  136  Pac.  702.  failure  to  procure  insurance. 

12  Franklin  Fire  Ins.  Co.  v.  Brad-    .o     J.^'l^-^^r'- ^- Sf 't'l^vi''- '^' ^ 
ford,  201  Pa.  32,  55  L.R.A.  408,  88    {f  ^■,^-   ^^^^\-  ^f^  v    v     q        ' 
Am.  St.  Rep.  770,  50  Atl.  286.  Jl^-y.^  7'  ^^^\^'  ^^J'J-   ^T"' 

13^                 Tj          TVT           i    n      T  ^'^^'   ^^   ^r>P-   ^*^-  ^^^''   Hun-ell   v. 

i^Legse  V.   Byas,  Mosey  &   Co.  7  Ballard,  3  Frost.  &  F.  445;  Smith  v. 

Coml.  Cas.  (Eng.)  16.  prj^.^^  2  Fost.  &  F.  748. 

1*  Bradford  v.   Hanover  Fire  Ins.  i^  Beckraan  v.  Edwards,  59  Wash. 

Co.  102  Fed.  48,  43  C.  C.  A.  310,  49  411.  110  Pac.  6. 

L.R.A.    530.     Examine    Gardner    v.  i' Jones   v.   Horn,   104   Mo.    App. 
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is  procured  by  brokers  with  such  unauthorized  insurer  they  are 
Hable  on  the  ground  of  negligence  alone  without  proof  of  actual 
fraud. ^^ 

So  where  the  consignees  made  advances  and  insured  the  goods 
for  more  than  their  full  value,  but  neglected  to  have  the  necessary 
survey  made,  and  thereby  recovery  was  defeated  by  the  insurers, 
the  consignees  were  held  liable  to  the  consignors  for  the  whole 
sum,  less  the  advances.^^ 

§  679a.  Liability  to  insured  of  agent  inducing  insurance  in  insol- 
vent, unlicensed,  nonadmitted  company:  statute  of  frauds:  defenses. 
— An  agent  is  not  responsible  •  for  representations  made  within  the 
scope  of  his  authority  to  an  applicant  unles>s  he  knows  said  state- 
ments are  false  and  fraudulent,  or  are  made  in  violation  of  a  statute, 
Or  are  so  misleading  as  to  be  prejudicial  to  the  person  to  whom 
made,  but  where  the  latter  is  induced  thereby  to  insure  in  an  in- 
solvent company,  the  agent  is  personally  liable  where  such  insurer 
has  no  authority  to  transact  business  in  the  state,  and  the  insured 
had  no  knowledge  that  said  company  was  insolvent,  and  accepted 
the  policy  in  good  faith  as  having  been  issued  by  a  solvent  com- 
pany. The  agent  may,  however,  in  such  case  avail  himself  of  any 
defense  which  the  insurer  could  have  made,  and  such  act  of  in- 
ducing a  person  to  insure  in  an  insolvent  company  is  not  within 
the  statute  of  frauds.^" 

705,  78  S.  W.  638 ;  Kaw  Brick  Co.  v.  Frauds  providing  that  'No  action 
Hogsett,  73  Mo.  App.  432 ;  Landusky  shall  be  brought  to  charge  any  per- 
V.  Beirne,  80  N.  Y.  Supp.  238,  80  son  (1)  for  a  representation  or  as- 
App.  Div.  272,  aff'd  (mem.)  178  N.  suranee  concerning  the  character, 
Y.  551,  70  N.  E.  1101.  conduct,  credit,  ability,  trade  or  deal- 

^^  Burges  v.  Jackson,  46  N.  Y.  ings  of  another,  made  with  intent  that 
Supp.  326,  18  App.  Div.  296,  aff'd  such  other  may  obtain  thereby  credit, 
162  N.  Y.   632,  57  N.  E.  1105.  money  or  goods;     .     .     .     unless  the 

1^  Urquhart  v.  Australian  Co.  5  promise  .  .  .  assurance  or  rep- 
Scot.  Jur.  348.  resentation     ...     or  some  memor- 

20  Vertrees  v.  Head  &  Matthews,  andum  or  note  thereof  be  in  writing 
138  Ky.  83,  127  S.  W.  523,  39  Ins.  and  signed  by  the  party  to  be 
L.  J.  620.  The  court  per  Carroll,  J.  charged  therewith  or  by  his  author- 
said:  "As  the  case  must  be  reversed  ized  agent;'  and  second,  that  an  agent 
for  errors  committed  by  the  trial  does  not  guarantee  the  solvency  of 
court  in  giving  instructions  and  ad-  his  principal;  and  is  not  to  be 
mitting  incompetent  evidence,  it  be-  held  personally  liable  although  his 
comes  necessary  to  pass  upon  the  principal  may  be  insolvent.  That 
(juestion  raised  by  counsel  by  appel-  part  of  the  Statute  of  Frauds  in- 
lee  that  the  petition  did  not  state  voked  to  defeat  a  recovery  has  no 
facts  sufficient  to  constitute  a  cause  application  to  the  state  of  facts  set 
of  action.  The  argument  upon  this  out  in  the  petition.  If  a  person  in 
point  l){'iiig  first,  that  the  cause  of  violation  of  law  or  deceitfully  or 
action  attempted  to  be  stated  is  with-  fraudulently,  or  with  knowledge  of  its 
in    tliat   section    of    the    Statutes    of    falsity,    makes    a    representation    or 
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§  679b.  Statutory  liability  to  insured  of  agent  procuring  insur- 
ance in  unauthorized  company:  defenses. — An  agent  who  procures 
insurance  in  a  company  not  authorized  tq  transact  business  in  the 

assurance  concerning  the  character  or  'An  agent  is  responsible  individually, 
credit  of  anotlier,  it  is  not  essential  to  the  purchaser  for  a  fraud  commit- 
to  maintain  a  cause  of  action  against  ted  by  him  in  the  sale  of  property,  al- 
him  that  such  representation  or  as-  though  he  does  not  profess  to  sell  the 
surance  shall  be  in  writing.  The  property  as  his  own,  but  acts  through- 
statute  does  not  embrace  assurances  out  in  his  ca})acity  as  agent.'  It  is 
or  representations  that  are  deceitfully  the  fraud  or  wrongful  act  knowingly 
or  fraudulently  made  or  that  are  practiced  by  the  agent  that  makes 
made  with  knowledge  of  their  falsity,  him  individually  responsible.  So 
or  in  violation  of  a  statute.  It  was  long  as  the  agent  confines  himself 
not  intended  to  save  harmless  from  within  the  legitimate  scope  of  his  em- 
the  consequences  of  false  and  fraudu-  ployment,  if  it  be  a  legal  one,  he  will 
lent  statements  wrongdoers  or  those  not  be  personally  liable  for  his  acts  or 
who  for  purposes  of  gain  or  other  declarations.  But  when  he  exceeds 
motive  would  cheat  or  mislead.  It  the  bounds  of  his  authority  and 
was  designed  to  protect  persons  who  knowingly  undertakes  to  mislead  or 
honestly  and  in  good  faith  made  as-  deceive,  or  acts  contrary  to  law,  the 
surance  respecting  the  credit  or  fact  that  he  is  acting  as  agent  will 
standing  of  another,  and  should  be  not  protect  him  from  the  conse- 
confined  to  this  character  of  cases,  quences  of  his  misconduct.  We  do 
Upton  V.  Vane,  G  Johns.  (N.  Y.)  not  of  course  hold  that  the  fact  that 
181,  5  Am.  Dec.  210;  Clarke  v.  Dun-  the  agent  may  make  himself  personal- 
ham  Lumber  Co.  86  Ala.  220,  5  So.  ly  liable  would  have  the  effect  of  re- 
560;  Dent  V.  McGrath,  3  Bush  (Ky.)  leasing  his  principal.  -We  are  not 
174.  In  respect  to  the  pro])osition  considering  that  phase  of  the  ques- 
that  an  agent  does  not  guarantee  the  tion,  and  what  we  have  to  say  only 
solvency  of  his  principal,  and  is  not  relates  to  the  personal  liability  of  the 
personally  liable  for  the  failure  of  his  agent.  These  general  principles,  ap- 
principal  to  fulfill  contracts,  it  may  plicable  to  all  agents,  should  be 
be  said  that  generally  an  agent,  act-  rigorously  applied  to  persons  who 
ing  within  the  scope  of  his  authority  assume  to  act  as  agents  for  insurance 
and  in  the  coui-se  of  his  employment,  companies  in  violation  of  law.  The 
is  not  responsible  for  statements  and  Legislature  has  carefully  devised  and 
representations  that  he  makes.  In  enacted  a  system  of  laws  for  the  pur- 
making  such  statements  and  repre-  pose  of  protecting  the  citizens  of  the 
sentations  he  acts  for  his  principal,  state  from  insolvent  and  irresponsible 
and  the  party  who  has  been  injured  insurance  companies,  and  to  admin- 
by  them  must  look  to  the  principal  ister  these  laws  has  established  an  in- 
for  indemnity  or  compensation.  But  surance  department  having  general 
if  an  agent  knowingly  makes  false  or  supervision  of  insurance  comjianies 
fraudulent  representations  concern-  with  authority  to  admit  such  com- 
ing any  business  matter  intrusted  to  panies  as  show  themselves  capable  of 
him  as  agent,  or  assumes  in  violation  performing  their  contracts,  and 
of  a  statute  to  act  as  agent,  and  tlie  ])ower  to  deny  the  right  to  do  busi- 
person  with  whom  he  is  dealing  is  ness  in  the  state  to  companies  that 
misled  thereby  to  his  prejudice,  the  have  not  complied  with  the  law.  And 
agent  must  be  personally  liable.  Up-  for  the  purpose  of  nuiking  more  ef- 
on  this  point  it  was  said  in  Campbell  fective  these  laws,  it  has  provided 
V.  Hillman,  15  B.  Mon.  508,  that: —   certain  conditions  that  insurance  com- 
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state  becomes  personally  liable,  where  the  statute  so  provides,  to  a 
policy  holder  who  sustains  loss  by  reason  of  such  unauthorized  acts, 
but  the  agent  may  in  such  case  avail  himself  of  any  defense  which 

panies  must  comply  with  before  they  pany  not  authorized  to  do  business 
are  permitted  to  do  business  in  this  in  this  state  thereby  pei-sonally  as- 
state,  and  fixed  penalties  against  any  sumes  that  the  company  for  which 
person  undertaking  to  act  as  agent  he  acts  is  solvent  and  able  to  per- 
for  an  insurance  company  not  author-  form  its  agreements.  If  it  is  not  he 
ized  to  do  business  in  the  state;  the  makes  himself  individually  liable  for 
statute  upon  this  point  reading: —  any  loss  sustained  on  account  of  its 
"Section  633.  Whoever  solicits  and  insolvency,  or  failure  to  fulfill  its  con- 
receives  applications  for  insurance  on  tract,  entered  into  with  persons  who 
behalf  of  any  insurance  company,  or  did  not  know  that  the  company  was 
transmits  for  any  person  other  than  not  authorized  to  do  business  in  the 
himself  an  application  for  insurance,  state  and  who  believed  that  the  per- 
or  a  policy  of  insurance  to  or  from  son  assuming  to  act  it  was  its  duly 
such  company,  or  advertises  that  he  authorized  agent.  As  between  the 
will  receive  or  transmit  the  same,  or  insured  who,  in  good  faith,  accepts  a 
who  shall  in  any  manner  directly  or  policy,  believing  it  to  be  in  a  solvent 
indirectly,  aid  or  assist  in  transact-  and  responsible  company,  and  an 
ing  the  insurance  business  of  any  in-  agent  who,  in  violation  of  law,  in- 
surance company,  shall,  be  held  to  be  duces  him  to  take  it,  the  agent  should 
an  agent  of  such  company  within  the  bear  the  loss.  But  in  this  connection 
meaning  of  this  article,  anything  in  we  may  observe  that  the  liability  of 
the  policy  or  application  to"  the  eon-  the  agent  is  based  upon  the  theory 
trary  notwithstanding.  that  the  company,  if  solvent  and  re- 

"the  statute  further  provides  that  sponsible,  could  have  been  compelled 
an  agent  who  acts  without  a  license  to  pay  the  loss.  And  so,  if  for  any 
shairbe  guilty  of  a  misdemeanor  and  reason  the  insured  could  not  recover 
subjected  to  a  fine.  In  view  of  this  in  an  action  against  the  company, 
statute  and  the  other  laws  that  have  neither  can  lie  recover  in  an  action 
been  in  existence  for  many  years,  against  the  agent.  An  agent  may 
there  is  little  excuse  for  any  person  make  any  defense  the  company  could 
acting  as  agent  for  a  company  that  have  made,  and  so  if  Vertrees,  by 
has  not  been  ]:)ermitted  by  the  insur-  false  and  fraudulent  representations 
ance  department  to  do  business  in  the  as  to  the  mortgage,  avoided  the  pol- 
state.  Any  person  who  is  solicited  to  icy,  he  cannot  recover  in  this  action 
become  an  agent  or  who  desires  to  against  the  agent, 
represent  a  company,  can  easily  in-  ^'If  in  violation  of  the  statute, 
form  himself  by  writing  to  the  insur-  persons  undertake  to  act  as  agents 
ance  department,  whetlier  or  not  the  for  com]mnies  not  allowed  by  the 
company  proposing  to  engage  his  insurance  department  to  do  busi- 
service  is  authorized  to  do  business  in  ness  in  the  state,  and  thus  im- 
this  state.  And  so  we  think  that  to  pose  upon  and  defraud  ignorant 
protect  citizens  of  this  state  from  nnd  innocent  people,  it  is  no  more 
being  defrauded  by  irresponsible  com-  than  right  that  they  should  be  re- 
panies  and  to  carry  out  the  declared  quired  to  make  good  tlie  agreements 
purpose  of  our  statute,  and  aid  in  pre-  proposed  by  the  companies  they  as- 
venting  such  companies  from  having  sume  to  rei^resent.  This  principle 
agents  in  the  state,  we  are  fully  justi-  does  not  of  course  apply  to  agents 
fied  in  holding  that  any  person  who  for  com})anies  permitted  to  do  busi- 
undertakes  to  act  as  agent  for  a  com-    ness  in  this  state.     The  agent  of  any 
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the  insurer  could  have  made.^  And  such  agent  is  liable  notwith- 
standing the  insured  had  knowledge  of  such  violation  of  the  law,' 
§  680.  Liability  of  voluntary  or  gratuitous  agent. — If  a  person 
voluntarily,  without  consideration,  and  without  expectation  of  re- 
nnineration  or  reward,  agrees  to  procure  an  insurance,  and  actually 
takes  any  steps  in  the  matter,  he  is  responsible  for  misfeasance, 
and  if  he  proceeds  to  effect  a  policy,  and  is  so  negligent  or  un- 
skilful that  no  benefit  is  derived  therefrom,  he  is  liable,  although 
he  was  not  Ijound  to  undertake  the  performance.^  And  the  agent, 
acting  gratuitously  for  a  foreign  correspondent,  may  be  bound  fo 
comply  with  orders  to  procure  insurance,  and  by  a  failure  so  to  do, 
without  notice  to  his  correspondent,  render  himself  liable  for  con- 
sequent losses,  as  where  he  has  received  siich  order,  and  has  given 
the  correspondent  reasonable  cause  to  believe  such  orders  will  be 
complied  with.*  So  where  one  undertakes,  voluntarily  and  without 
compensation,  to  perform  an  act  requiring  the  trust  and  confidence 
of  another,  his  acceptance  of  the  trust  creates  a  sufhcient  legal  con- 
sideration to  make  it  a  duty  to  faithfully  perform  the  same.  So 
where  a  policy  on  the  life  of  B  was  made  payable  to  M,  who  held 
it  for  the  benefit  of  a  creditor  of  B,  though  without  such  creditor's 
knowledge,  it  was  held  that  B  having  died,  the  creditor  could  main- 
tain an  action  against  M.^  But  a  voluntary  or  gratuitous  agent  is 
not  liable  for  a  mere  promise  to  obtain  an  insurance  where  he  makes 

company  authorized  by  the  insurance  Esp.     74;     Park     v.     Hammond,     4 

department    to    come  "into   the   state  Camp.      344;      Ewell's      Evans      on 

may    safely    represent    that    it    is    a  Agency    (ed.   1879)    332-37.    "1.  An 

solvent  and  responsible  company  and,  agent,  whether  remunerated  or  unre- 

if  it  is  not,  he  will  not  be  held  an-  munerated,  may  be  liable  for  negli- 

swcrable  for  its  default."  gence  in  performing  an  undertaking; 

1  Drummond  v.  White-Swearingen  2.  Actionable  negligence  in  the  case 
Realty  Co.  —  Tex.  Civ.  App. — ,  165  of  an  unremunerated  agent  consists 
S.  W.  20;  Rev.  Stat.  1911,  sees,  in  a  failure  to  exercise  that  skill 
4961,  4962.  See  also  Wool  wine  v.  which  is  imputable  to  his  situation 
Mason,  128  Tenn.  35,  157  S.AV.  682;  or  employment,  or  which  he  holds 
Shannon's  Code,  sees.  3274-3369,  himself  out  to  the  world  as  possess- 
3316.  ing:"     Id.  332. 

2  Woolwine  v.  Mason,  128  Tenn.  As  to  liability  of  voluntary  agent, 
35,  157  S.  W.  682,  see  quotation  from  17  Earl  of  Hals- 

^  Thome  v,  Deas,  4  Johns,  (N.  Y.)  bury's  Laws  of  England  in  note  un- 

84,  per  Kent,  C.  .J.     See  as  to  gen-  der  §  674  herein, 
eral   rule:   Criswell   v.   Rilev,  5  Ind.        *  Smith  v.  Lascelles,  2  Term.  Rep. 

App.  496,  30  N.  E,  1101.  See  Beards-  187,  13  Eng.  Rul,  Cas.  401 ;  De  Tas- 

lev  V.  Richardson,  11  Wend.  (N.  Y.)  tet  v.  Crousillat,  2  Wash.   (U.  S.  C. 

25;   Frencli  v.  Read,  6  Binn.    (Pa.)  C)  132,  Fed,  Cas.  No.  3S2S;  Morris 

.308;  Wallace  v,  Telfair,  2  Term  Rep,  v,  Summorl,  2  Wash.   (U.  S,  C,  C) 

188u,  per  Bullor,  J.:  Coggs  v.  Bern-  203.  Fed.  Cas.  No.  9837. 
ard,  2  Ld.   Haym.  909,  5  Eng.  Rul.        ^  Hutchings  v.  Miner,  46  N.  Y.  456, 

Cas.  247;  Wilkinson  v.  Coverdale,  1  7  Am.  Rep.  369. 
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no  effort  or  takes  no  steps  whatever  in  the  matter.^  The  case  so 
holding  is  criticised  by  Parsons,'  in  that  it  makes  a  distinction  be- 
tween a  misfeasance  and  nonfeasance,  and  places  the  responsibility 
of  such  agent  upon  the  same  ground  as  that  of  a  mandatory,  who  is 
only  responsible  when  he  attempts  to  do  the  act  in  question  and  does 
it  amiss.  He  also  declares  that  one  undertaking  to  act,  in  regard 
to  insurance  transactions,  at  the  request  of  another,  has  acquired  a 
right  to  a  compensation ;  ^  his  duties  and  liabilities  would  be  much 
tlie  same  as  those  of  a  paid  agent.  We  cannot  see  that  the  ques- 
tion, whether  the  agent  is  entitled  to  claim  a  compensation,  can 
affect  the  case.  The  point  is,  Did  he  then  intend  to  ask  or  receive 
a  compensation?  The  rule  premises  an  acting  without  consider- 
ation or  expectation  or  hope  of  reward,  and  to  this  extent  Parsons 
admits  that  the  case  was  decided  aright.  Duer  says  that  "it  can- 
not be  denied  that  the  distinction  adopted  by  the  court  ...  is 
fully  established  by  prior  authorities."^  Parsons  also  says  that  it 
was  not  a  case  of  mandate,  except  perhaps  in  a  limited  sense,  and 
was  certainly  not  a  case  of  bailment.^"  While  such  voluntary  and 
gratuitous  agent  is  so  bound  to  conduct  himself  as  not  to  be  guilty 
of  gross  negligence,  a  distinction  should  be  made,  even  in  this 
respect,  between  an  unpaid  unprofessional  agent  and  an  unpaid 
agent,  whose  situation  is  such  as  to  imply  skill  in  the  business 
he  undertakes,  for  in  the  latter  case  the  failure  to  exercise  such 
skill  as  his  profession  implies  is  gross  negligence.^^ 

§  681.  Liability  of  agent  or  broker  for  premium. — The  usage  in 
England  requiring  the  underwriter  to  look  to  the  broker  for  the 
premium  does  not  exist  here,  and  on  this  usage  rests  the  rule  estop- 
ping the  underwriter  from  suing  the  assured  where  the  policy  ac- 

^Thorne  V.  Deas,  4  Johns.  (N.  Y.)  Lead.    Cas.    82;    Edwards    on    Bail- 

84.       See    Delaney    v.     Stoddart,    1  ments,  sees.  77  et  seq. 

Term  Rep.  22.  ^^  Smedes    v.    Bank    of    Utiea,    20 

'2   Parsons   on   Marine   Ins.    (ed.  Johns.  (N.  Y.)  372,  aff'd  3  Cow.  (N. 

1868)   437  and  note,  et  seq.  Y.)    662;   Thorne  v.  Deas,  4  Johns. 

8  Duer  says  the  principal  "is  not  (N.  Y.)  84;  French  v.  Reid,  6  Binn. 
bound  to  compensate  him  [the  vohm-  (Pa.)  308;  Boorman  v.  Browne,  3 
tary  agent]  for  his  trouble  and  la-  Ad.  &  E.  X.  S.  511;  Ang^ell  on  Car- 
bor.  The  personal  services  of  the  riers,  sees.  17,  20  et  seq.  See  tlie 
agent,  like  those  of  the  mandatory,  rule  as  to  mandatory,  2  Parsons  on 
are  deemed  to  be  gratuitous:"  2  Contracts  (7th  ed.)  104  et  seq.  For 
Duer  on  Marine  Ins.  (ed.  1846)  138,  discussion  as  to  the  different  degrees 
139  of  negligence,   see    Coolev   on    Torts 

9  2  Duer  bn  Ins.  (ed.  1846)  129.  (2d  ed.)  751-53  et  seq."*630,  *631 
See  also  2  Kent's  Commentaries,  570.  et   seq. ;   1   Arnould   on   Marine   Ins. 

i°2  Parsons  on  Marine  Ins.  (ed.  (Perkins'  ed.)  150;  1  Id.  (Maclach- 
1868)  439.  But  see  2  Kent's  Com-  lan's  ed.  1887)  168  et  seq.,  citing  in 
mentaries,  569,  570  et  seq.;  Story  on  1850  edition,  2  Kent's  Commentaries 
Bailments,  sec.  165  et  seq.;  1  Smith's    (5th  ed.)  570. 
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knowledges  receipt  of  the  premium. ^^  An  agent  may,  in  this 
country,  render  himself  liable  for  the  premium,  as  where  he  gives 
his  note  therefor  in  his  own  name  with  a  surety,  and  the  princi- 
pal is  unknown  to  the  underwriter,  even  though  the  latter  knew 
of  the  agency.^^  And  where  a  party  insuring  has  paid  the  pre- 
mium down  to  the  agent  of  the  company,  and  before  the  agent  has 
paid  over  the  same,  or  assumed  any  liability  on  account  of  it,  the 
company  becomes  insolvent,  and  such  party  notifies  the  agent  that 
he  claims  the  money,  and  does  not  rely  upon  the  policy  issued  to 
him,  which  is  w^orthless,  he  may  recover  back  the  premium  in  a 
suit  against  the  agent,  even  though  he  does  not  surrender  the  policy 
until  after  suit  brought.^*  AVhere  the  plaintiff  paid  to  an  insur- 
ance agent  a  premium,  it  being  understood  that  he  Avas  to  have  a 
policy,  and  he  received  no  policy,  and  sued  the  agent  for  the  amount 
paid  him,  it  was  held  that  it  was  no  defense  that  there  was  an  oral 
agreement  for  insurance  under  which,  in  case  of  a  loss,  plaintiff 
could  have  recovered  from  the  company,  although  no  policj^  had 
issued.^*  So  the  assurer  may  look  to  the  agent  for  the  premium 
where  the  insurance  is  for  the  latter  and  others,  the  principal  not 
being  known,  or,  if  no  note  is  given,  the  party  to  w^hom  the  under- 
writer gives  credit  may  be  held  for  the  premium. ^^  And  the  in- 
surer is  entitled  to  premiums  collected  by  either  agent  or  broker." 
But  where  the  liability  of  the  broker  to  the  underwriter  for  pre- 
miums exists,  it  extends  only  to  legal  insurance. ^^  And  a  broker 
representing  an  illegal  partnership  existing  contrary  to  a  statute, 
is  not  liable  for  premiums  on  policies  subscribed  in  behalf  of  the 
illegal  partnership.^^     So  if  a  broker  receives  notice  from  the  as- 

12  Parker  v.  Beasley,  2  Maule  &  S.  en  v.  Sevmour,  8  Conn.  304,  21  Am. 

423;  Houston  v.  Robertson,  6  Taunt.  Dec.  661;  Clapp  v.  Tirrell,  20  Pick. 

448;   Power  v.  Butcher,  10  Barn.  &  (37  Mass.)   247. 

C.  340,  per  Bayley,  J.;  Foy  v.  Bell,  ^^  patapsco    Ins.    Co.    v.    Smith.   6 

3  Taunt.  492;  Edijar  v.  Bumpstead,  Har.  &  J.    (Md.)    166,  14  Am.  Dec. 

1  Camp.  411;  Minett  v.  Forester,  4  268;   Tavlor  v.  Lowell,  3  Mass.  331, 
Taunt.  541n.  per  :VLnnsfield,  C.  J.;  1  352,  3  Am.  Dec.  141,  per  Sewall,  J. 
Maule  &  S.  404;  Edgar  v.  Fowler,  3  ^^  Smith  v.  Binder,  75  111.  402. 
East,  222;  Parker  V.  Smith,  16  East,  i^  Collier   v.    Bedell,   30    Hun    (N. 
382;  Dalzell  v.  Muir,  1  Camp.  532;  Y.)   238. 

2  Duer  on  Marine  Ins.  (ed.  1846)  ^^  staekpole  v.  Arnold.  11  Mass. 
297,  298,  300;  1  Greenleafs  Evi-  27,  6  Am.  Dec.  150;  Patapsco  Ins. 
dence,  sec.  26  note;  1  Marshall  on  Co.  v.  Smith,  6  Har.  &  J.  (Md.)  166, 
Ins.   (ed.  1810)   292  et  seq.;  1  Phil-  14  Am.   Dec.   268. 

lips    on    Ins.    (3d    ed.)    sec.    507;    1  ^'^  Susquehanna   lyiutual    Fire   Ins. 

Arnould  on  Ins.   (Perkins'  ed.  1850)  Co.  v.  Clinker,  10  Pa.  Super.  Ct.  92, 

108-12,  122,  sees.  60-62;  1  Id.  (Mae-  44  Wklv.  N.  C.  261. 

lachlan's  ed.  1887)    197  et  seq.     See  "  Kdjrar  v.  Fowler.  3  East.  222. 

Millick  V.  Peterson,  2  Wash.   (U.  S.  ^^  Kooth  v.  Hodgson,  6  Term  Rep. 

C.  C.)  31,  Fed.  Cas.  No.  9601;  Beld-  405. 
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sured  not  to  pay  the  premium,  the  insurance  being  illegal,  the  un- 
derwriter cannot  recover  it  from  the  broker,  though  the  latter  had 
credited  the  underwriter  therewith. ^°  But  although  by  usage  the 
broker  may  have  been  solely  liable  for  the  premiums,  yet  the  rule 
does  not  apply  in  case  of  fraud  or  collusion  of  the  broker,  and  the 
assured,  for  in  such  case  the  assured  is  liable.'^  -An  agent  mav  be 
liable  to  the  insurers  for  the  premium  if  his  principal  would  have 
been  liable  in  case  of  no  agency  existing.^ 

An  insurance  agent  with  power  to  sign  and  issue  policies  and  to 
collect  premiums,  who  hires  a  subagent  and  permits  him  to  sign 
and  deliver  policies  and  collect  premiums,  is  liable  to  the  insurance 
company  for  the  act  of  the  subagent  in  issuing  a  policy  and  col- 
lecting the  premium,  without  the  actual  knowledge  of  the  agent,  on 
property  which  he  as  agent  for  the  company  has  been  expressly 
forbidden  to  insure.^ 

§  682.  Liability  for  concealment:  agent. — A  broker  or  agent  of 
the  assured  will  be  liable  to  him  for  misrepresentations  made  to  the 
underwriter,  or  for  a  conceahiient  of  material  facts,  whereby  the 
policy  is  avoided,  even  though  he  be  an  unpaid  agent.*  So  where 
a  mercantile  firm  had  consigned,  by  order,  certain  goods  to  the 
purchaser,  and  in  their  letter  of  advice  to  the  consignee  they  mis- 
led the  latter  as  to  the  day  of  shipment,  and  made  a  mistake  in  nam- 
ing the  vessel  on  which  the  goods  were  shipped,  it  was  declared  that 
the  consignors  were  liable  for  the  loss  to  the  principal  occasioned 
by  the  misrepresentations,  and  could  not  recover  from  the  con- 
signee, he  having  attempted  to  insure  and  failed.^  But  where  the 
materiality  of  the  fact  is  doubtful  in  point  of  law,  or  one  upon 
which  men  in  like  business  and  conversant  therewith  differ,  the 
broker  might  not  be  liable  for  his  ignorance  thereon,  and  conse- 
quent failure  to  communicate  it  to  the  underwriter.^  Duer  illus- 
trates, as  an  exception  to  the  rule,  the  case  of  a  master  who,  by  the 
breaking  up  of  voyage  in  consequence  of  a  disaster,  becomes  agent 
for  all  concerned.  He  is  of  the  opinion  that  if  such  agent  is  with- 
out experience  or  skill  in  insurance  matters,  and  acts  in  good  faith 
and  diligence  in  employing  an  agent,  he  is  not  liable  for  failure  to 

20Ed^ar  v.  Fowler,  3  Enst,  222.  Marine  Ins.  (ed.  1810)  299;  Pawson 

^Foy  V.  Bell,  9  Taunt.  493;  Mayor  v.  Watson,  Doug.  785,  13  Eng.  Rul. 

V.  Rimeon,  3  Taunt.  497.  Cas.   540;    Wake   v.   Atty,  4   Taunt, 

2  Shee  V.  Clarkson,  12  East,  507.  393. 

3  Franklin   Fire  Ins.   Co.  v.  Brad-  ^  Arnot  v.  Stewart,  5  Dow.  274. 
ford,  201  Pa.  St.  32,  55  L.R.A.  408,  ^  Campbell  v.  Rickards,  5  Barn.  & 
88  Am.  St.  Rep.  770,  50  At).  286.  Adol.   844,   per  Lord  Dennian.     See 

^  Maydew  v.  Forrester,  5  Taunt.  Rickards  v.  Murdock,  10  Bam.  & 
615;   Sellar  v.  Nork,  1  Marshall  on    C.  527. 
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communicate  all  material  facts  to  the  agent,  even  though  the  policy 
bo  voided  thereby.' 

§  683.  Liability  of  officers  of  company. — The  president  of  an  in- 
surance company  may  l)e  hold  liable  for  money  paid  on  policies 
upon  the  misrci^re.sentations  and  fraud  of  the  company's  agent, 
with  his  collusion,  as  in  case  of  a  statement  that  the  company  had 
compHed  with  the  requirements  of  the  statute  authorizing  it  to 
transact  businass.^  And  if  the  president  engages  in  a  fraudulent 
transaction  and  betrays  his  trust  in  connection  with  a  sale  and 
transfer  of  a  managers'  contract,  he  is  liable  personally  for  the 
funds  of  the  company  used  in  such  transaction.^  So  where  the 
secretary  and  manager,  prior  to  appointment  of  a  receiver,  reinsures 
his  company's  risk  at  a  secret  profit  both  he  and  the  reinsurer  are 
liable.^"  Again,  where  the  president  of  an  insolvent  insurance 
company,  during  the  pendency  of  a  suit  against  the  company,  pur- 
chased the  claim  at  a  discount,  and  then  let  judgment  go  against 
the  company  for  the  full  amount,  and  the  holder  of  an  unsatisfied 
judgment,  under  the  Missouri  statute  authorizing  such  proceedings, 
moved  for  judgment  against  the  president  as  stockholder,  it  was 
held  that  he  could  not  offset  the  face  of  the  judgment  on  the  claim 
purchased  by  him,  but  only  the  sum  actually  paid  by  him  for  it.^^ 
While  officers  of  an  insurance  company  are  not  bound  to  know  its 
absolute  solvent  condition,  they  should  nevertheless  use  diligence 
in  keeping  themselves  informed  as  to  its  ability  to  pay  its  risks. 
Therefore,  it  is  only  in  cases  of  negligence  in  this  respect  that  they 
should  be  held  guilty  of  fraud  in  issuing  policies  and  taking  notes 
in  payment  of  premiums.^^  ^nd  the  officers  of  a  mutual  company 
cannot  release  a  policyholder  from  liability  for  losses  and  ex- 
penses, incurred  during  the  life  of  the  policy,  and  actually  exist- 
ing at  the  time  of  cancellation,  by  voluntarily  canceling  the  poliev 
and  releasing  the  assured,  in  view  of  the  company's  insolvency." 
Directors  are  responsible,  as  principals  or  partners,  for  all  contracts 
entered  into  by  a  company  in  its  preliminary  stages  of  formation 
before  the  act  of  incorporation  is  passed,  where  the  acts  of  the  direc- 

'2  Duer  on  Ins.  (ed.  1846)  205.  party  to  the  c(nitract,  see  note  in  28 

SBelding   v.    Floyd,    17    liun    (N.  L.R.A.(N.S.)    9s2. 

Y.)  208.  ^^  Lingle   v.   National   Ins.   Co.   4;> 

niouiton  V.  Field,  179  Fed.  673.  Mo.  109. 

1°  Jones  V.   Arizona  Fire  Ins.   Co.  ^^  Brown  v.   Donnell,  49  :\re.   421. 

76  Wash.  349,  49  L.R.A.(N.S.)   101,  77   Am.  Dec.   206. 

136  Pac.  120.  I3j),,.,„^.   V.    Millville    ^lutual    ]\Ia- 

On   right    of   principal   to   recover  rine  &  Fire  Ins.  Co.  43  X.  .1.  Eq.  (16 

from  broker  or  other  agent  comrais-  Stew.)   522,  11  Atl.  739. 
sions  which   he  received   from   otlier 
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tors  are  within  the  scope  of  the  business. i*  Directors  are  also  per- 
sonally liable  to  an  assured  who,  by  reason  of  the  insolvency  of  the 
company,  has  been  unable  to  recover  upon  his  policy  where  they 
have  fraudulently  made  and  published  false  representations  as  to 
the  financial  condition  of  the  company,  whereby  the  plaintiff  was 
induced  to  insure  therein ;  and  it  is  no  defense  that  they  were  act- 
ing officially,  or  that  there  was  no  privity  of  contract  between  them 
and  the  plaintiff."  So  the  directors  and  corjDorators  of  a  mutual 
assessment  company  are  personally  liable  to  the  a.^ured  for  a  loss 
where  they  misappropriate  more  than  sufficient  to  satisfy  his  claim 
out  of  the  company's  funds  arising  from  dues  and  advance  assess- 
ments, in  consequence  of  which  the  company  becomes  insolvent.^® 
And  a  policy  may  be  enforced  against  the  directors  personally  where 
they  fraudulently  consent  to  the  issue  of  a  policy  in  a  certain  city, 
wherein  they  have  no  right  to  transact  business,  by  reason  of  the 
company's  charter  locating  it  in  another  city.^'  So  if  a  company's 
reinsurance  of  its  risks  operates  under  a  statute  as  a  transfer,  in  view 
of  insolvency,  the  directors  are  personally  liable,  even  though  they 
acted  in  good  faith  to  policyholders  not  secured  by  such  reinsur- 
ances." But  where  the  directors  have  closed  up  a  certain  cla.«vS  of 
business,  and  canceled  the  policies,  they  cannot  be  held  personally 
liable  for  neglect  to  make  an  assessment  upon  subsequent  policy- 
holders to  meet  a  judgment  on  a  note  given  for  a  loss  under  a  policy 
in  that  class.^^  And  where  the  statute  provides  only  for  a  liability 
under  policies  in  a  stock  company  for  losses  equal  to  the  capital 
stock,  the  amount  of  the  loss  sustained  by  a  policy  holder  must  be 
first  fixed  by  a  judgment  against  the  company  before  the  directors 
can  be  helcl  liable.^o  Nor  can  a  claimant  under  a  pohcy  hold  the 
directors  personally  liable  after  he  receives  from  the  company  a 
note  in  settlement  of  his  claim,  and  either  releases  the  claim  or  ob- 
tains judgment  on  the  note  alone.^    t 

§  683a."  Same  subject:  mutual  companies  or  fraternal  associa- 
tions.— A  member  of  a  mutual  fire  insurance  company,  whose  loss 
is  to  be  paid  by  assessments  upon  the  other  members,  cannot  hold 
the  officers  of  the  association  personally  liable  for  his  loss  because 

14  Booth  V.  Wonderlv,  36  N.  J.  L.  ^^  Upton  v.  Pratt,  103  Mass.  551, 

250.                                  ^  under  Mass.  Gen.  Stat.  c.  58,  sec.  48^ 

"  15  Salmon  v.  Richardson,  30  Conn,  as    to    "property    belonging    to    the 

360,  79  Am.  Dec.  255.  period     assessed,     the     proceeds     of 

16  Stewart  v.  Lee  Mutual  Fire  Ins.  which  can  be  applied." 

Assoc.  64  Miss.  490,  1  So.  743.  20  ^ingiey    y,    Riee,    10    Gray    (76 

17  Booth  V.  Wonderlv,  36  N.  J.  L.  Mass.)  325;  Mass.  Rev.  Stat.  c.  37, 
250.                                  ^  sec.  18. 

18  Casserly    v.    Manners,   48    How.  1  Raber  v.  Jones,  40  Ind.  436. 

Pr.   (N.  Y.)  219. 
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they  diverted  funds  of  the  association  to  other  purposes,  if  they 
did  not  arise  from  an  assessment  made  for  his  benefit,  so  that  he 
had  no  lien  on  them.^  And  the  conduct  of  a  director  of  a  fraternal 
benefit  society  in  the  hne  of  his  duty,  even  though  a  ground  for 
action  against  him  by  one  injured  thereby  is  not  a  ground  for  ac- 
tion against  the  society.^  Wilful  failure  of  the  lodge  officers  U)  do 
their  duty  towards  collecting  a  death  claim  of  a  member  of  a  mu- 
tual benefit  society  will  not  forfeit  the  rights  of  the  beneficiary,  who 
has  done  all  she  can  in  compliance  with  the  rules  of  the  associa- 
tion.* 

§  683b.  Libel  and  slander  of  agent  or  insurer:  privileged  com- 
munications of  president  of  association. — Where  a  soliciting  agent 
of  a  fraternal  benefit  association  fails  to  comply  with  his  con- 
tract and  to  remit  money  which  he  had  collected,  and  threatens  to 
sue  the  association  unless  money  which  he  claims  to  be  due  him  is 
paid,  and  to  withdraw  from  the  society  and  take  a  large  number  of 
its  members  with  him,  the  association  has  the  right  to  guard 
against  such  threat,  so  that  a  written  communication  from  its 
president  to  its  members  at  a  certain  place  is  qualifiedly  privileged 
where  it  states  in  eff'ect  that  said  agent  at  that  place  was  behind  in 
his  remittances,  that  it  had  l^ecome  necessary  to  withdraw  authority 
from  him,  and  directing  the  members  to  pay  their  duties  to  an- 
other. And  the  statement  as  to  nonremittance  is  not  shown  to  be 
so  untrue  as  to  destroy  its  privileged  character  by  the  fact  that  the 
agent  had  remitted  a  part  of  what  was  due,  nor  in  connection  with 
such  threats,  are  such  written  statements  evidence  of  express  malice 
where  the  association's  officers  had  ascertained  the  fact  as  to  remit- 
tances from  an  examination  of  the  books.^  And  a  report  by  one 
employed  to  ascertain  the  character  of  another  as  an  insurance  risk 

2  Pern-  v.  Farmers'  Mutual  Fire  111  (annotated  on  forfeiture  of  ben- 
Ins.  Assoc.  139  N.  C.  374,  2  L.R.A.  efit  certiticate  by  default  of  subordin- 
(N.S.)    165    (annotated    on    liability    ate  lodge),  27  So.  624. 

of  officer  of  mutual  company  to  mem-        Rig^bt  to  bave  assessments  made,  see 

bers     for     j^ennitting     diversion     of  §  1285  berein. 

funds),   111   Am.   St.    Rep.   791,   51        Refusal  to  levy  assessments:  spe- 

S.  Vj.  1025.  oific   performance:    damages,   see   §§ 

3  Dunn  v.  Knigbts  of  Gideon  Mu-  3463,  3516  berein. 

tual  Aid  Soc.  151  N.  Car.  133,  65  S.  ^  Holmes  v.   Roval   Fraternal   Un- 

E.  761.  ion,  22  iMo.  556.  26  L.R.A.  1080  (an- 

Statutory  liability  of  directors  of  notated  on  qualilicd  privilege  of  eom- 

mutual     company,     see     Decker     v.  munication   between   members  of  an 

Righter,  9  Kans.  App.  431,  58  Pac.  association  or  of  a  i>rivate  corpora- 

1009,  Genl.  Stat.  Kans.  1897,  c.  74,  tion),  121  S.  W.  100.    See  Bigley  v. 

sec    159  National  Fidel  it  v  &  Casualtv  Co.  04 

niurpbv  V.  Independent  Order  of  Nel).  813,  50  L.R.A.(N.S.)   1040,  144 

tbe    Sons  &   Daugbters   of  .Jacob   of  N.  W.  810.   Examine  Wells  v.  Payne, 

America,    77    Miss.    830,    50    L.R.A.  141  Kv.  578,  133  S.  W.  575. 
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and  of  his  fitness  as  an  agent  if  made  in  good  faith  and  is  seen  only 
by  those  having  an  interest  in  the  matter  and  by  confidential  stenog- 
raphers, is  privileged,  even  though  sent,  by  the  company  requesting 
it,  to  examiners  and  agents  who  had  recommended  the  risk  and 
employment,  to  check  the  correctness  of  their  recommendation.® 
And  slanderous  statements  by  a  soliciting  agent  do  not  render  the 
insurer  liable  to  another  insurer,  although  the  latter  loses  part  of  his 
business,  and  the  principal  is  benefited  thereby,  if  such  slander  is 
not  spoken  in  the  course  of  such  agent's  employment  and  the  prin- 
cipal does  not  knowingly  receive  said  benefits.'^ 

§  684.  Liability  of  company  for  agent's  frauds,  illegal  acts,  etc.^ — 
An  insurance  company  may  be  held  liable  to  a  third  person  for 
the  frauds,  deceits,  and  misrepresentations,  injurious  statements, 
and  acts  of  its  agent,  when  the  acts  so  committed  are  apparently 
within  the  general  scope  of  his  authority,  although  he  exceeded 
his  actual  authority,  and  such  acts  were  not  authorized,  either  in 
detail  or  by  his  general  instructions  and  powers.^  So  the  principal 
is  liable  for  the  acts  and  neglect  of  agents  expressly  appointed,  as 
in  case  of  factors  or  consignees,  for  the  reason  that  they  represent 
the  principal  in  the  business  in  which  they  are  engaged  or  em- 
ployed,^" and  also  because  the  insured  must  suffer  for  the  fraudu- 
lent or  negligent  acts  of  his  agent,  for  he  has  put  it  within  liis 
power  to  commit  the  wrong. ^^  And  a  general  agent  of  an  insur- 
ance company  for  a  district  embracing  several  states  has  such  au- 
thority in  one  of  them,  though  his  office  is  in  another,  as  will  make 
the  company  liable  for  malicious  prosecution  instituted  in  the  com- 
pany's name  by  his  connivance  in  either  state.^'' 

^  Bohlinger  v.  Germania  Life  Ins.  torts  of  agents,  see  note  139  Am.  St. 

Co.  100  Ark.  477,  36  L.R.A.(N.S.)  Rep.  907. 

449  (annotated  on  privilege  of  com-  On  liability  of  partnership  or  cor- 
munication  between  principal  and  poration  for  tort  committed  by  part- 
agent),  140  S.  W.  257.  ner  or  agent  with  the  object  of  pro- 
■^Kane  v.  Boston  Mutual  Life  Ins.  eurins:  business,  see  note  in  5iB.  R.  C. 
Co.  200  Mass.  265,  86  N.  E.  302.  88.  ^On  liability  of  principal  for 
*  See  as  to  liability  of  principals  fraud  perpetrated  by  agent  acting 
generally  for  agent's  frauds,  note  52  within  apparent  scope  of  his  au- 
Am.  Dec.  57,  58;  as  to  lial)ility  of  thority  but  for  his  own  benefit,  see 
principal  generally  for  omission  of  note  in  5  B.  R,  C.  526. 
duty  by  agent,  note  54  Am.  Rep.  ^^  Ludlow  v.  Columbian  Ins.  Co.  1 
233-35.  Johns.  (N.  Y.)  335. 

^  New  York  Life  Ins.  Co.  v.  Me-  ^^  NicoU  v.  American  Ins.  Co.  3 
Gowan,  18  Kan.  300.  See  Carpen-  AVood  &  M.  (U.  S.  C.  C.)  529,  Fed. 
ter  V.  American  Ins.  Co.  1  Story  Cas.  No.  10,539;  Smith  v.  Empire 
(U.  S.  C.  C.)  57,  Fed.  Cas.  No.  Ins.  Co.  25  Baib.  (N.  Y.)  497. 
2,428;  Draper  v.  Charter  Oak  Ins.  12  T,jj.^gj.  ^  Ph^enix  Ins.  Co.  55 
,  Co.  2  Allen  (84  Mass.)  569.  Mich.  236.  Examine  Larson  v.  Fidel- 
Insurance    patrol:       liability     for  ity  Mutual  Life  Assoc.  71  Minn.  101, 
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§  684a.  Same  subject. — Tlie  insurer  is  liable  for  acts  of  a  solicit- 
ing agent  in  illegally  agreeing  to  a  rebate  and  it  is  precluded  from 
recovering  on  a  note  gi\en  under  such  unhnvful  agreement."  .So 
an  insurer  is  liable  for  fraudulent  acts  of  its  agent  within  the  scope 
of  his  employment,  and  this  applies  to  recovery  on  a  note  fraudu- 
lently obtained  by  the  agent  and  held  by  a  bona  fide  purchaser  for 
value.^*  Again,  if  a  conveyance  is  made  of  insured  property,  and 
notice  thereof  given  to  a  general  agent  of  the  insurer,  who  there- 
upon agrees  to  make  upon  the  policy  the  indorsement  necessary 
to  give  the  grantee  the  benefit  of  the  insurance,  but  fails  to  com- 
ply with  his  agreement,  and  the  property  is  subsequently  destroyed 
by  the  peril  insured  against,  the  insurer  is  liable  to  an  action  to 
recover  the  damages  resulting  to  the  purchaser  from  the  failure  to 
make  such  indorsement.^^  But  the  insurer  is  not  liable  and  there 
can  be  no  recovery  on  its  check  indorsed  by  an  agent  to  a  third 
party  in  repayment  of  money  loaned  to  enable  said  agent  to  pay  a 
balance  due  the  company,  where  said  loan  was  a  personal  one  and 
the  lender  had  knowledge  of  the  purpose  for  which  the  loan  wa.s 
made.^^  But  where  a  check  signed  as  general  agent  is  dishonored 
the  insurer  is  not  liable  where  the  complaint  does  not  show  a  general 
agency  or  that  it  was  given  in  connection  with  the  insurers  busi- 
ness or  that  the  agent  had  authority  to  bind  his  principal  or  in- 
tended to  do  so.'^''  80  where  a  ])olicy  is  forfeited  for  neglect  to  notify 
the  company  of  an  encumbrance,  and  although  the  agent  was  in- 
formed of  the  encumbrance  no  inquiry  was  made  of  him  as  to 
what  was  necessary  to  keep  the  policy  alive,  nor  was  the  agent  re- 
quested to,  nor  did  he  undertake  to,  do  anything  to  effect  that  pur- 
pose, the  cause  does  not  render  a  mutual  fire  insurance  company 
liable,  under  the  Vermont  statute,  for  the  acts  and  neglects  of  their 
agents  while  in  the  performance  of  their  duties  as  such.^^  And  the 
fact  that  a  loan  agent  is  the  agent  of  the  company  to  procure  in- 
surance does  not  make  him  their  agent,  in  respect  to  loans  ob- 

73  N.  W.  711;  Wells  v.  Payne,  141  ^^  Underwood    v.     Germania    Life 

Kv.  578,  138  S.  W.  575.  Ins.   Co.  152  N.  Car.  274,  67   S.  E. 

"  Tillinghast  v.  Craig,  17  Ohio  C.  587. 

C.  531,  9  Ohio  C.  D.  459.  ^^  Ponn    Mutual    Life    Ins.    Co.    v. 

"  Mutual  Reserve  Life  Ins.  Co.  v.  Cououghy,   54   Neb.    123,   74   N.    W. 

Seidel,  52  Tex.  Civ.  App.  278,  113  422. 

S.    W.    945.      Examine   Weldenar   v.  On  liability  of  jirineipal  on  nego- 

New   York   Life   Ins.    Co.   36   ]\Iont.  liable  paper  executed   bv  aijent,  see 

592,  94  Pac.  1.  note  in  21  L.R.A.(N.S.)"  1046. 

^*  ^fanchester  v.    Guardian   Assur-  ^^  Tarbell  v.  Vermont  Mutual  Fire 

ance  Co.  151  N.  Y.  88,  56  Am.  St.  Ins.    Co.    63    Vt.    53,    22    Atl.    533 

Rep.  600,  45  N.  E.  381.  under  Rev.  Laws  Vt.  sec.  3617. 
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tained  by  him  from  the  company,  and  so  render  them  liable  for 
usury  for  commission?j  deducted  by  him.^^ 

Amutual  benefit  society  is  not  liable  for  the  torts  of  its  agent  not 
done  in  the  course  of  his  employment  or  to  accomplish  the  pur- 
poses for  which  the  agency  was  created  nor  is  such  principal  liable 
where  the  act  occasioning  the  injury  in  question  was  independent 
of  the  agent's  acts,  and  resulted  from  the  acts  of  one  done  outside 
the  society's  business  and  without  authority.^*" 

19  Cox  V.  Massachusetts  Mutual  of  Knights  and  Daughters  of  Tabor 
Life  Ins.  Co.  113  111.  382 ;  Massa-  of  the  International  Order  of  Twelve 
ehusetts  Mutual  Life  Ins.  Co.  v.  v.  Johnson,  —  Tex.  Civ.  App.  — ,  135 
Boggs,  121  111.  119,  13  N.  E.  550.         S.  W.  173. 

2°  Grand    Temple   and    Tabernacle 
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CHAPTER  XXIX. 
AGENTS— RIGHTS  AND  REMEDIES. 

§  690.     Agent's  and  broker's  lien :  when  it  attaches  and  what  it  covers, 

§  691.     Agent's  lien :  assignment  of  policy  by  assured. 

§  692.     Lien  of  subagent  or  broker. 

§  693.     How  agent's  lien  may  be  lost  or  waived. 

§  694.     Revival  of  agent's  lien. 

§  694a.  Advances  to  agent  or  subagent :  lien.    . 

§  695.     Agent's  or  broker's  right  to  commissions :  renewal  commissions. 

§  696.     Subagent's  right  to  commissions :  renewal  commissions. 

§  697.     When  agent  not  entitled  to  commissions  or  renewal  commissions. 

§  697a.  When  subagent  not  entitled  to  commissions  or  renewal  commis- 
sions. 

§  697b.  Same  subject:  contract  procured  jointly  with  or  through  another 
agent. 

§  697e.  Agent's  right  to  commissions :  cancelation :  unearned  premiums. 

§  697d.  Stipulation  not  to  engage  in  business  with  another  company:  for- 
feiture of  renewal  commission. 

§  697e.  Stipulation   that  commissions  shall  not   apply   to   new  forms  of 
policy. 

§  697f.  Agent's  right  to  contingent  commissions:  computation. 

§  697g.  Agent's  right  to  commissions  where  insurer  puts  it  out  of  his 
power  to  pay  them. 

§  697h.  Agent's  right  to  commissions :  deductions :  novation. 

§  697i.    Statutory   limitation  of   expenses  not  retroactive:   commissions: 
reductions:  police  power:  constitutional  law. 

§  697j.    Statute  requiring  license  of  agent  or  broker:  when  commissions 
not  recoverable:  when  recoverable:  unconstitutional  statute. 

§  697k.  When  agent's  right  to  renewal  commissions  assignable:  trustee  in 
bankruptcy. 

§  6971.    Annuity  in  compromise  of  claim  of  manager  for  breach  of  employ- 
ment contract:  priority  over  general  creditors. 

§  697m.  Insurer  not  liable  on  oral  contract  of  president  to  pay  agent  annu 
ally  for  life. 

§  698.     Rights  of  agents  as  to  the  premium, 

§  699.     Set-otf:  agent. 

§  700.     Same  subject :  English  authorities. 
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§  701.  Same  subject :  English  and  American  authorities. 

§  702.  Agency:  attorney  of  foreign  company. 

§  703.  Service  of  papers  or  process:  agent  of  foreign  company. 

§  704.  Recovery  back  of  loss  paid  by  company's  agent. 

§  690.  Agent's  and  broker's  lien:  when  it  attaches  and  what  it 
covers. — The  policy  wlien  effected  is  the  property  of  the  assured, 
whether  it  be  in  his  aaent's  or  broker's  hands  ^  but  if  an  insurance 
broker  or  other  agent  is  expressly  or  impliedly  authorized  by  the  as- 
sured to  procure  an  insurance,  he  has  a  lien  against  his  principal 
upon  the  policy  in  his  possession.  Such  lien  covers  all  sums  due 
him  for  commissions,  disbursements,  advances,  and  services  in  and 
about  that  business,  and  such  agent  may  retain  the  policy  until  the 
amount  so  due  him  is  paid  or  the  lien  otherwise  discharged.  But 
the  lien  does  not  embrace  items,  accounts,  or  a  general  balance 
wholly  disconnected  with,  or  liabilities  outside  of,  the  business  of 
the  agency.  The  agent  must  also  have  done  the  act  which  gives 
a  right  to  the  lien  in  that  particular  character  to  which  the  ri^ht 
attaches.  The  lien  does,  however,  embrace  all  outstanding  liabili- 
ties of  the  principal  arising  out  of  the  business  of  the  agency,  and 
in  cases  of  mercantile  agents  effecting  insurances  for  a  correspond- 
ent, the  lien  may  cover  a  balance  due  on  mercantile  transactions 
arising  out  of  that  agency.^     Again,  the  agent's  right  to  retain 

^  See   1    Marshall    on   Marine   Ins.  per    Livingston,    J.,    in     Spring    v. 

(ed.  1810)  301b.  South    Carolina   Ins.    Co.    8   Wheat. 

2. "Insurance  brokers  have  now  by  (21  U.   S.)    268,  285,  5   L.   ed.   614, 

general   usage   a   lien   upon   policies  cited  in  Johnson  v.  The  M'Donough, 

of  insurance  in  their  hands,  procured  Gilpin  101,  105,  Fed.  Cas.  No.  7395 ; 

by    them    for    their    principals,    and  Packard    v.     The    Sloop    Louisa,    2 

also    upon    the    moneys    received    by  Woodb.  &  M.  48,  58,  Fed.  Cas.  No. 

them  upon  such  policies,"  per   Ten-  10,652. 

nev,  J.,  in  McKenzie  v.  Nevins,  22  See  also  Jarvis  v.  Rogers,  15 
:Me.  138,  33  Am.  Dec.  291.  Where  INfass.  396,  per  Wilde,  J.;  Foster  v. 
the  broker  claimed  a  lien  upon  the  Hoyt,  2  Johns.  Cas.  (N.  Y.)  327; 
policy  on  the  ground  of  premiums  Olive  v.  Smith,  5  Taunt.  56;  Mann 
advanced,  it  was  said  by  the  court:  v.  Shiffner,  2  East,  523;  Houghton 
"If  this  fact  of  the  payment  of  the  v.  Matthews,  3  Bos.  &  P.  485;  Dixon 
premium  had  been  made  out,  the  v.  Stansfield,  10  Com.  B.  398;  Walk- 
court  would  have  been  disposed  to  er  v.  Birch,  6  Term.  Rep.  258,  per 
award  Mr.  Lindsay  payment  out  of  Lawrence,  J.;  ]\Iuir  v.  Fleming,  Dow. 
the  proceeds  of  the  policy;  for  al-  &  Ry.  pt.  1,  N.  P.  C.  29;  Godin  v. 
though  he  had  once  parted  with  it,  London  Assur.  Co.  1  Burr.  493; 
yet  coming  to  his  hands  again  to  be  Hunter  v.  Leathley,  10  Barn  &  C. 
put  in  suit,  his  lien  for  the  premium  858.  Levy  v.  Barnard,  8  Taunt.  154; 
would  revive,  and  be  protected,  un-  2  Duer  on  Marine  Ins.  (ed.  1846) 
less  the  manner  of  his  parting  with  285  et  seq. ;  1  Arnould  on  Marine 
it  had  manifested  an  intention  in  Ins.  (Perkins'  ed.)  139  et  seq. 
him  altogether  to  abandon  such  lien,"  Agents    or   brokers    lien    on    policy; 
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the  policy  must  rest  upon  either  the  consent  of  the  principal  or 
upon  his  demands  for  advances  and  commissions,  on  account  of 
tlie  policy,  or  upon  the  fact  that  he  is  a  general  mercantile  agent, 
or  upon  some  express  or  implied  agreement,  or  upon  a  general 
usage  or  particular  usage  known  to  the  assured,  or  upon  the  course 
of  business  between  him  and  the  principal  ;3  although  in  certain 
cases  the  agent  may  have  a  lien  on  the  policy  for  advances  made  in 
relation  to  matters  outside  of  the  insurance  business,  a  credit  being 
given  on  the  implied  security  of  the  policy.*     It  is  further  held 
that  the  agent  must  produce  the  policy  in  evidence,  if  necessary,  to 
his  principals,  notwithstanding  his  lien  thereon,  and  upon  his  lien 
being  satisfied,  must  deliver  it  to  his  principal  on  demand.^    And  a 
broker  who.  by  a  course  of  dealing  sanctioned  by  the  underwriter, 
has  an  implied  authority  to  adjust  and  satisfy  losses,  acquires  a  lien 
on  the  policy  for  his  reimbursement.^     If  the  broker  has  paid  the 
premiums  on  two  insurances,  effected  by  him,  and  he  retains  the 
l)olicies,  he  has  a  lien  against  the  assured  for  both  premiums  on 
the  amount  of  loss  paid  him  under  one  of  the  policies.'     But  an 
agent  who  makes  advances  for  premiums  has  not,  in  the  absence  of 
any  contract,  any  lien  on  proceeds  of  policies  issued  after  the  expi- 
ration of  those  for  which  said  advances  were  made.     And  where 
advances  for  premiums  are  made  for  the  mortgagor  they  do  not  be- 
come part  of  the  mortgage  debt,  where  upon  failure  of  the  mort- 
gagor to  insure  the  mortgagee  could  do  so  and  add  premiums  paid 
to  said  debt.8    Where,  however,  in  case  of  the  bankruptcy  of  the 
underwriter,  the  broker  retains  the  policies  and  abandonments  in 
his  hands,  he  has  a  hen  for  losses  paid  by  him  on  money  paid 
for  the  benefit  of  all  parties  interested."     Although  the  lien  of  an 
agent,  strictly  speaking,  is  on  the  policy,   yet  it  is  regarded  as 
attaching  on  all  moneys  derived  thereunder,  with  a  right  to  apply 
the  same  to  a  liquidation  of  the  claim. ^°     80  the  broker  of  the 
underwriter  who,  by  a  course  of  dealing  between  the  underwriter 

limit  of  general  lien;  extins-ui^hment        'Leeds    v.    Mercantile    Ins.    Co.    6 

of   lien,   see   17    Earl   of   Halsljim's  Wheat.  (19  U.  S.)  565,  5  L.  ed.  332. 
Laws  of  England,  pp.  351  et  seq.  On  lien  of  insurance  broker  on  pol- 

^  See  2  Pliillips  on   Ins.    (3d   ed.)  icy  for  premiums   paid  bv  bim,  see 

560,  sec.  1912,  citiiuj  Green  v.  Farm-  note  in  38  L.R.A.(N.S.)   643. 
er,  4  Burr.  2214.  8  g^jo  Ice  Cream  Co.  In  re  (U.  S. 

*  Olive  V.  Smith,  5  Taunt.  56.  D.  C.)   118  Fed.  627. 

*  Hunter  v.  Leathley,  10  Barn.  &       ^  Moody   v.   Webster,  3   Pick.    (20 
C.   858.      See   criticism   of  this   case  Mass.)  424. 

in  2  Duer  on  Marine  Ins.  (ed.  1846)        1°  2  Duer  on  Ins.   (ed.  1845)    288, 
293  et  seq.  citing  Story  on  Agency,  sec.  379. 

^  Moody  V.  Webster,  3  Pick.    (20 
Mass.)  424. 
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and  himself,  is  accustomed  to  pay  losses  and  retain  policies,  has 
a  lien  upon  salvage  for  his  general  balance  against  the  under- 
writer." And  a  mercantile  agent  acting  in  the  capacity  of  a  gen- 
eral agent  for  a  foreign  house,  and  directed  to  effect  an  insurance 
on  a  particular  voyage,  cannot  have  a  lien  on  the  loss  paid  under 
that  policy  for  a  general  balance  due  him  as  a  factor ;  ^^  nor  does 
a  lien  on  the  policy  extend  to  money  previously  lent  to  principal 
outside  of  the  insurance  agency.^^  So  one  who  procures  insur- 
ance in  his  own  name  for  another  person,  not  as  a  broker  or  gen- 
eral agent,  but  in  pursuance  of  a  specific  order,  has  no  lien  on  the 
policy,  and  although  a  ship's  husband  he  has  no  lien  for  the  bal- 
ance of  his  account.^*  And  the  fact  that  a  policy  is  left  in  the 
agents  hands  for  custody  only,  gives  him  no  lien  for  money  ad- 
vanced outside  that  particular  agency.^*  And,  in  this  country, 
the  fact  that  the  policy  in  the  agent's  possession  acknowledges  pay- 
ment of  the  premium  is  not  sufficient  evidence  of  actual  payment 
to  warrant  a  lien.^^  In  cases  also  of  voluntary  and  gratuitous 
agents,  Duer  says  that  a  lien  can  only  exist  where  the  principal 
chooses  to  grant  it,  because  there  is  no  established  usage  to  war- 
rant such  a  lien.^''^  But  a  broker  effecting  insurance  on  goods  to 
be  shipped  has  a  lien  on  the  loss  paid  for  a  general  balance  against 
the  shipper,  although  the  consignment  was  conditioned  that  the 
proceeds  of  the  policy  be  paid  to  a  third  person. ^^  In  cases  of 
illegal  insurances,  as  no  right  exists  to  recover  the  premium, 
though  actually  paid,  it  necessarily  follows  that  no  lien  would  exist 
in  such  cases.  It  would  be  proper  to  state  here  that  the  system  of 
credits  between  the  broker  and  the  assured  and  assurer,  evidenced 
by  the  English  cases,  gives  a  right  to  a  lien  in  many  cases  which 
are  not  applicable  here.  But  if  by  the  usual  course  of  business 
between  the  parties  such  a  system  arises,  or  there  be  a  usage  estab- 
lished, then  such  English  cases  may  be  resorted  to  for  an  exposi- 
tion of  the  law  having  the  force  of  authorities,  so  far  as  they  do 
not  conflict  with  established  rules  of  law  or  of  decisions  here.^^ 

^1  See    Spring    v.    South    Carolina  ^^  Muir  v.  Fleming,  Dow.  &  Rv.  N. 

Ins.  Co.  8  Wheat.  (21  U.  S.)  2G8,  5  P.  C.  29. 

L.  ed.  614;  Olive  v.  Smith,  5  Taunt.  ^^  MiHick    v.    Peterson,   .2    Wash. 

56;  Moodv  v.  Webster,  3  Pick.   (20  (U.  S.  C.  C.)   31,  Fed.  Cas.  No.  9,- 

Mass.)     424;     Foster     v.     Hoyt,     2  601. 

Jolms.  Cas.  (N.  Y.)  327.  "2    Duer    on    Marine    Ins.     (ed. 

12  Dixon  V.  Stansfleld,  10  Com.  B.  1846)  285,  286. 

398.  1^  ^^an  v.  Shiffner,  2  East,  523. 

12  James  v.  Rogers,  15  Mees.  &  W.  ^^  Insurance    Co.    of   Pennsylvania 

1375.  V.   Smith,  3  Whart.    (Pa.)    520,  521. 

1*  Reed  v.  Pacific  Ins.  Co.  1  Mete.  See  Taylor  v.  Lowell,  3  Mass.  331,  3 

(42  Mass.)  166.  Am.   Dec.   141;   Phoenix   Ins.    Co.   v. 
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§  691.  Agent's  lien:  assignment  of  policy  by  assured. — The  gen- 
eral rule  is,  that  in  case  of  an  assignment  by  the  assured  of  the 
policy  retained  in  the  agent's  hands  for  a  lien,  the  assignee  takes 
is  subject  thereto.^"  Thus,  a  correspondent  was  directed  to  insure; 
the  bill  of  lading  was  assigned  to  another,  who  became  assignee  of 
the  policy,  and  it  was  held  that  the  assignee  took  the  policy  sub- 
ject to  the  corre^^pondent's  lien  fo*  a  general  balance.^  So  where 
a  broker  who  obtained  the  insurance  knew  that  the  principal  had 
assigned  his  interest  in  certain  ships  then  building  to  B.  and  W., 
to  secure  a  loan,  and  B.  was  to  keep  the  ships  insured,  and  to 
assign  the  policies  to  B.  and  W.,  it  was  held  that  the  broker  had  a 
lien  on  the  policies  for  premiums  advanced  by  him,  but  not  for 
a  balance  due  him  from  B.  on  a  general  account. ^  And  an  agent 
affecting  an  insurance  for  account  of  "whom  it  might  concern," 
loss  payable  to  himself,  has  no  lien  on  the  amount  of  the  policy 
for  a  general  balance  due  from  the  owner,  where  the  latter  has 
assigned  his  interest  to  another  without  notice.^ 

§  692.  Lien  of  subagent  or  broker. — A  subagent  or  broker  has 
no  lien  on  the  policy  nor  on  insurance  moneys  in  his  hands  for  a 
general  balance  due  him  on  account  of  the  agent,  nor  from  pre- 
miums due  from  the  agent  or  other  policies,  where  he  knows,  or 
from  the  nature  of  his  instructions  has  reason  to  believe,  that  his 
emplover  is  merelv  acting  as  agent  for  another.  He  onlv  has  a 
lien  for  particular  premiums  and  advances  paid  upon  the  policy, 
even  though  the  policy  be  in  the  name  of  the  agent.  But  if  the 
subagent  or  broker  effects  a  policy  in  ignorance  of  the  fact  that  it 
does  not  belong  to  his  employer,  and  may  reasonably  believe  him 
to  be  the  principal,  he  has  a  lien  upon  the  policy  for  the  balance 
due  him  from  such  employer.  So  in  case  of  a  statement  to  the 
broker  that  the  policy  was  for  a  certain  person  whose  name  was 
filled  in  the  policy  as  assured,  the  broker  can  claim  no  lien  for  a 
general  balance  against  his  emjiloyer.'*  And  where  a  del  credere 
agent  insures  in  his  own  name,  and  does  not  disclose  to  the  broker 
that  he  acts  as  agent,  the  broker  is  entitled  to  retain  in  his  hands 
the  policy,  or  any  money  received  from  the  underwriters  upon  it, 
for  the  general  balance  as  between  him  and  the  agent.*    So  where 

Fijruet,  7  Johns.    (X.  Y.)    383;  Mil-  *  Snook  v.  Davidson,  2  Camp.  217. 

lick  v.  Peterson,  2  Wash.   (U.  S.  C.  See  Jarvis  v.  Rogers,  13  >hiss.  289; 

C.)  31,  Fed.  Cas.  No.  9,  601.  Picquet  v.  McKay,  2  Blackf.   (Ind.) 

20  Man  v.  Shiffner,  2  East.  523.  465. 

1  Man  V.  Shiflfner,  2  East,  523.  *  George  v.  Claggett,  7  Term  Rep. 

2  Ladbrooke  v.  Lee,  4  De  G.  &  Sm.  350. 
106. 

'  Rogers    v.    Traders'    Ins.    Co.    6 
Paige  Ch.  (N.  Y.)  583. 
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defendants  were  directed  by  a  party  to  procure  a  policy  on  a  cargo, 
without  notice  that  the  insurance  was  for  other  than  the  employer, 
tlie  defendants  were  held  entitled  to  a  lien  for  a  general  balance.^ 
But  information  that  the  property  was  neutral,  given  by  the  agent 
to  the  broker  is  sufficient  notice  of  the  employer's  agency,  and 
the  broker  has  no  lien  for  a  general  balance  against  such  agent.' 
And  a  broker,  although  ignorant  that  his  employer  was  agent, 
may  be  held  liable  to  the  insured  for  moneys  in  excess  of  his  liens 
on  the  policy  as  against  the  agent.^  And  where  the  agent  induces 
the  broker  by  his  representations  to  believe  that  he  is  the  principal, 
the  broker  has  a  lien  on  the  policy  for  a  general  balance  due  him 
from  such  employer.^ 

§  693.  How  agent's  lien  may  be  lost  or  waived. — An  insurance 
broker  or  other  agent  loses  his  lien  by  voluntarily  giving  up  the 
possession  of  the  policy  to  his  principal ;  "  and  a  lien  being  strictly 

^  Mann  v.  Forrester,  4  Camp.  60.     plied  notice  is  declared  not  to  be  the 

■^  Maans  v.  Henderson,  1  East,  334.    ground  of  the  decision.     In  2  Par- 

'Mann  v.  Forrester,  4  Camp.  60.    sons  on  Marine  Ins.   (ed.  1868)   434, 

9  The   authorities   most   frequently    this    case    is    cited   as    an    authority 

cited  in  support  of  the  rules  above    under  the  proposition.     "But  if  he, 

given  are  Bank  of  Metropolis  v.  New    the  broker,  did  not  know  that  he  was 

England  Bank,  1  How.    (42  U.   S.)    a    subagent,    and    supposed    that    he 

•234,  11  L.  ed.  115;  Swift  v.  Tyson,    was  effecting  insurance  for  his  em- 

16  Pet.   (41  U.  S.)   21,  22,  10  L.  ed.    ployer,  who  was  the  actual  insured, 

865;  Foster  v.  Hoyt,  2  Johns.   Cas.   it  might  be  otherwise,"  viz.,  that  he 

(N.   Y.)    327;   "Westwood   v.   Bell,   4   might  have  a  lien  against  the  agent 

Camp.  349.     See  Mann  v.  Forrester,   in  such  case,  although  he  adds,  "but 

4    Camp.    60;    Westwood   v.   Bell,   4   this  exception  does  not  appear  to  us 

Camp.  349,  per  Gibbs,  C.  J. ;  Man  v.    to  be  unquestionable."    But  in  West- 

Sbiffner,     2     Eiist,    523;     Snook    v.    wood  v.  Bell,  4  Camp.  349,  1  Holt, 

Davidson,   2    Camp.   217;    Maans   v.   122,   Gibbs,   C.   J.,  declares  that  "in 

Henderson,    1    East,    335;    Losh    v.    Lanyon    v.    Blanchard,    likewise    the 

Douglass,  20  Court  of  Sessions  Cases,   defendant  must  be  taken  to  have  had 

58;  Levy  v.  Barnard,  8  Taunt.  153;    notice  tliat  the  person  who  employed 

2  Moore,  34.  him  was  not  the  principal."     This  is 

See    also    1    Marshall    on    Marine    also   the   construction   given   by   this 

Ins.   (ed.  1810)   *302;  1  Arnould  on    case  in  1  Arnould  on  Marine  Insur- 

Marine    Ins.    (Perkins'    ed.)    140    et   ance  (Perkins'  ed.)  141.    The  author- 

seq.;    2    Duer    on    Marine    Ins.    (ed.    ity  of  Bell  v.  Jutting,  1  Moore,  155, 

1846)  282  et  seq.;  2  Phillips  on  Ins.    and  Roberts  v.  Ogilby,  9  Price,  269, 

(3d  ed.)  562-66,  sec.  1916.     In  Lan-   so  far  as  thoy  seem  to  conflict  with 

yon  v.  Blanchard,  2  Camp.  597,  the   Mann   v.   Forrester,  4   Camp.   60,   is 

reporter's  note  seems  to  imply  a  dif-    denied  in  2  Duer  on  Ins.   (ed.  1846) 

ferent  rule,  however.     In  2  Duer  on    361,  note  2. 

Ins.     (ed.    1846)     355    et    seq.,    the        i°  Cranston    v.    Philadelphia    Ins. 
ground   of  the  decision  seems  to  be    Co.  5  Binn.  (Pa.)  538. 
based  by  that  author  upon  the  fact        See  also  the  following  eases: 
that   tliere  was  an  implied  notice  to        United    States. — Spring    v.    South 
the  broker  of  the  agoncv.     But  in  2    Carolina  Ins.   Co.  8  Wheat.    (21  U. 
Pliillips  OB  Ins.    (3d  ed.)    such  im-   S.)  268,  287,  5  L.  ed.  614. 
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pergonal  to  the  au,ent,  it  cannot  be  transferred  to  avail  a  tliinl 
party  as  against  the  jn-incipah^^  So  an  a<>cnt  may  lose  his  lien 
by  an  act  which  amounts  impliedly  to  a  credit  to  his  principal, 
as  in  case  of  receivinj^  a  note  from  his  principal,  payable  in  future, 
or  generally  where  he  accepts  other  security  for  the  debt,  or  holds 
the  policy  for  another's  benefit, ^^  and  an  agent  releases  his  lien 
on  the  policy  by  j)le(lging  it  as  his  own.^^  So  the  lien  is  lost  where 
the  agent  delivers  the  policy  to  his  principal  and  he  assigns  it  to 
a  bona  fide  purchaser  without  notice.^*  And  if  a  broker  employs 
another  to  effect  insurances,  and  the  latter  executes  orders  and 
pays  premiums,  and  delivers  part  of  the  policies  into  the  first  brok- 
er's hands,  his  lien  on  the  policies  retained  does  not  cover  pre- 
miums for  those  delivered."  But  an  agent  does  not  rclc:i<e  his 
lien  on  the  policy  by  handing  it  to  another  than  the  principal  to 
hold  for  the  agent's  benefit,  even  though  it  be  transferred  as  se- 
curity for  the  agent's  benefit  of  a  demand  against  his  principal 
assigned  to  another.^®  And  the  broker's  possession  being  that  of 
the  agent  who  employs  him,  the  agent's  lien  attaches  while  the 
policy  is  in  the  broker's  possession.  Thus,  where  the  agent  em- 
ployed a  broker  to  effect  insurance  on  wheat  purchased  for  his 
principal  and  shipped  by  him,  and  the  principal  became  bankrupt, 
the  broker  having  retained  the  policies,  it  was  decided  that  his 
possession  was  that  of  the  agent,  who  might  retain  a  lien  thereon 
for  a  special  and  general  balance."  But  the  mere  intermixing 
of  charges  in  relation  to  the  policy  with  those  of  the  general  ac- 
count is  not  a  waiver  of  the  lien,^^  and  it  is  held,  in  case  of  chat- 

3/o/we.— Danforth  v.  Pratt,  42  Me.  Johns.  (N.  Y.)  103;  Sweet  v.  P^in,  1 

50.  East,  4,  16  Eng.  Rul.  Cas.  142;  Mc- 

Massachusetts. — King     v.     Indian  Conibie  v.   Davies,  7  East,  5;   Dau- 

Orcliard    Canal    Co.    11    Cush.     (65  bigny  v.  Duval,  5  Terra  Kep.  604. 

Mass.)    231.  ^*  Cranston     v.     Philadelphia    Ins. 

New  Yo ry^-.—McFarland  v.  Wheel-  Co.  5  Binn.  (Pa.)  538. 

er,  26  Wend.   (N.  Y.)  467.  i*  Snooks    v.    Davidson,    2    Camp. 

Ohio. — See  as  to  the  general  rule,  218. 

Jordan  v.  James,  5  Ohio,  89,  98.  ^^  Urquhart    v.    Melver,    4    Johns. 

E ngkmd. —Uewison   v.    Guthrie,   2  (N.  Y.)   103. 

Bing.  N.  C.  755,  759.  "Gardner  v.  Milne,  20   Court   of 

^1  Holly    v.    Huggeford,    8    Pick.  Sessions   Cases,   565;    Man   v.    Shiff- 

(25   Mass.)    77,   per   Parker,   C.   J.;  ner,    2    East,    523.      See    Wilniot    v. 

McCombie  v.  Davis,  7  East,  5;  Story  Wilson,  3  Court  of   Sessions   Cases, 

on  Agency  (2d  ed.)  sec.  372.  815,  13   Scot.  Jur.   337;  2   Duer  on 

i2He\vison  v.  Guthrie,  2  Bing.  N.  Marino  Tns.  (ed.  1846)  291.  sec.  11. 

C.  755,  16  Eng.  Rul.  Cas.  136;  Cow-  "  ^^.Kenzie  v.  Nevins,  22  Me.  138, 

ell  v.  Simpson,  16  Ves.  Jr.  276.  38  Am.  Dec.  291.     But  see  contra  as 

13  Spring   v.    South    Carolina   Ins.  to  case  of  goods,  McKean  v.  Wagen- 

Co.  8  Wheat.    (21   U.   S.)    268,  287,  blast,  2  Grant's  Cas.  (Pa.)  462. 
5  L.  ed.  614;  Urquhart  v.  McIver,  4 

1559 


§§  694,  694a  JOYCE  ON  INSURANCE 

tels  that  the  parting  with  possession  of  the  property  to  the  general 
owner  does  not  destroy  the  lien  therein,  where  such  act  can  be 
done  consistently  with  the  contract,  the  intention  of  the  parties, 
and  the  course  of  business."  And,  in  general,  the  lien  is  not  lost 
where,  by  fraud  or  against  the  lienholder's  will,  he  parts  with  his 
possession. ^° 

§  694.  Revival  of  agent's  lien. — If  an  insurance  broker  or  other 
agent  loses  his  lien  by  giving  up  the  policy  to  the  principal,  and 
the  policy  is  restored  to  him,  the  lien  revives,  unless  it  appears 
from  the  manner  of  resurrendering  possession  that  the  lien  was 
intended  to  be  abandoned,  or  the  rights  of  third  parties  have  inter- 
vened, or  where  it  is  returned  for  a  specific  purpose  agreed  upon. 
Thus,  the  lien  does  not  revive  where  the  policy  is  given  into  the 
agent's  hands  to  be  put  in  suit,  or  where  it  is  delivered  for  any 
special  purpose  not  consistent  with  the  lien,  or  where  in  the  mean- 
time the  policy  has  been  assigned  to  a  third  party  in  good  faith,* 
for  a  valuable"  consideration.  In  the  case  of  a  subagent,  it  seems 
that  if  when  he  recovers  possession  of  the  policy  he  knows,  or  has 
reason  to  believe,  that  his  employer  was  merely  an  agent,  the  lien 
does  not  revive.^ 

§  694a.  Advances  to  agent  or  subagent:  lien. — An  agent  to  whom 
advances  are  made  to  further  the  interests  of  the  company's  busi- 
ness must  account  for  the  use  of  the  money  so  advanced ;  ^  but  the 
insurer  is  not  liable  to  the  general  agent  for  advances  made  to  a 
subagent  under  the  former's  contract  which  provided  that  his  com- 
missions should  constitute  compensation  in  full  for  his  and  his 
subagents'  services,  and  it  appeared  that  such  advances  had  not 
been  charged  in  his  monthly  account  with  the  insurer.*  If  a  sub- 
agent's  contract  provides  for  turning  over  to  the  general  agent  all 
monies  collected  on  premiums,  and  that  all  advances  were  to  be 
repaid  out  of  commissions  alone,  and  said  contract  also  provides 
that  advances  are  to  constitute  a  lien  on  commissions  due,  or  to 

i^Spaulding    v.    Adams,    32    Me.  ^  Lg^y  v.  Barnard,  8  Taunt.  149; 

211  2   Duer  on  Marine  Ins.    (ed.  1846) 

zOGrinnell  v.  Cook,  3  Hill  (N.  Y.)  290. 

493,  38  Am.  Dee.  663.  3  Northwestern    Mutual    Life    Ins. 

1  Spring    V.    South    Carolina    Ins.  Co.  v.  Mooney,  108  N.  Y.  118,  15  N. 

Co.  8  Wheat.  (21  U.  S.)  268,  5  L.  ed.  E.   303,   3   N.   Y.    (L.   ed.)    608,   10 

614;  Levy  v.  Barnard,  8  Taunt.  149;  Cent.    Rep.    488.      See   Kaufman    v. 

2   Duer  on   Marine   Ins.    (ed.   1846)  Marshall,  89  Ark.  1,  115  S.  W.  680; 

290;  1  Marshall  on  Marine  Ins.   (ed.  Genei*es  v.  Security  Life  Ins.  Co.  of 

1810)    *293.     But  see  as  to  general  America,  —  Tex.  Civ.  App.  — ,  163 

rule,  Story  on  Agency,  370,  p.  466;  S.  W.  386. 

Allen  V.   Spencer,  1  Edm.   Sel,   Cas.  *  Montgomery   v.   ^tna   Life  Ins. 

(N.  Y.)  117.  Co.  97  Fed.  913,  38  C.  C.  A.  553. 
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become  due.  the  word  lien  so  uped  means  a  security  for  a  debt.* 
And  an  agent  is  not  liable  personally  for  repayment  of  advances 
where  the  contract  provides  that  they  shall  constitute  a  lien  upon 
and  be  payable  only  out  of  commissions  and  percentage  allow- 
ances, and  this  applies  to  notes  of  a  soliciting  agent  to  a  general 
agent  for  advances  and  of  which  the  company  is  not  an  innocent 
holder.^ 

§  695.  Agent's  or  broker's  right  to  commissions:  renewal  com- 
missions.— It  may  be  stated  at  the  outset  as  a  primary  and  gen- 
eral rule  that  an  agent's  right  to  commissions  or  compensation  of 
whatever  nature,  or  by  whatever  name  designated,  must,  where 
the  contract  entered  into  by  and  between  such  agent  and  his  prin- 
cipal is  in  waiting,  necessarily  depend  upon  the  terms  thereof,  hav- 
ing in  view  the  intent  of  the  parties,  the  rules  of  construction 
applicable  in  arriving  at  that  intent,  and  the  evidential  circum- 
stances under  which  the  right  t<3  said  compensation  is  claimed  or 
denied,  as  such  contract  constitutes  the  guide  for  ascertaining, 
determining,  and  measuring  the  rights,  duties  and  obligations  of 
the  parties.  But  where  the  terms  used  present  an  ambiguity  parol 
evidence  is  Admissible.'  Statutes,  custom  or  usage,  or  a  coui^e  of 
dealing  betwe'^fcthe  parties,  or  the  doctrines  of  waiver  and  estoppel 
may  also  be  invdlved.^ 

Where  one  was  'appointed  a  district  agent  under  an  agreement 
to  carry  out  all  contracts  in  force  with  the  company's  subagents 
in  that  territory,  and  that  he  should  be  paid  a  certain  additional 
commission  on  premiums  on  all  new  policies  placed  by  him  or  his 
agents  in  that  field  during  a  stated  period,  it  was  held  that  he 
was  entitled  to  the  agreed-upon  commission  on  all  premiums  paid 
in  by  the  subagenls  prior  to  the  discontinuance  of  the  contract.^ 
And  an  agent's  right  to  renewal  commissions  or  premiums  paid 
on  policies,  obtained  by  him  during  the  period  of  his  employment 
as  agent  is  not  divested  by  the  termination  of  the  contract  of  em- 
ployment by  mutual  agreement,  it  appearing  that  it  was  agreed 
that  renewal  commissions  on  policies  which  he  should  obtain  were 

*•  Strauss  V.  Rosenthal,  121  N.  Y.  '  As  to  a  general  custom  being  a 

Supp.  267.  part  of  a  contract,  and  same  as  to 

^  Allenberg     v.     Wainwriglit,     62  local    custom    of    which    the    parties 

Wash.  234,  113  Pac.  585,  40  Ins.  L.  liave    or    ought    to    have    knowledge. 

J.  702.  See  Harrison  v.  Birrell,  58  Oreg.  410, 

'  As   where   tliere   was   an    ambig-  115    Pac.    141,   40    Ins.    L.    J.    1285, 

uity  concerning  the  use  of  the  terms  1289,  1290. 

salary  and   commission.     Generes  v.  ^  Northwestern    ^futual    Life    Ins. 

Security  Life   Ins.   Co.   of   America,  Co.   v.    Mooney,   108   N.   Y.   118,   15 

—  Tex.  Civ.  App.  — ,  163  S.  W.  386.  N.  E.  303. 
See  §§  3806  et  seq.  herein. 
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to  be  paid  him  on  receipt  of  the  premiums  by  the  company 
So  where  the  contract  provided  for  a  percentage  to  be  paid  the 
agent  on  all  renewals  of  policies  obtained  by  him  so  long  as  they 
remained  in  force,  it  was  held,  in  an  action  for  breach  of  the  con- 
tract, that  evidence  was  admissible  as  to  the  probable  expectancy 
of  the  duration  of  the  policies,  and  that  an  established  custom 
could  be  proven  under  which  an  agent  was  given  property  in  lists 
of  policies  which  he  had  procured.^^  So  if  an  agent  has  been 
discharged,  the  probable  value  of  renewals  during  the  balance  of 
the  term  of  employment  contracted  for  may  be  proven  by  com- 
petent witnesses>2  But  in  an  action  by  a  local  agent  of  a  life 
insurance  company  against  the  company  to  recover  the  commuted 
value  of  commissions  on  the  renewal  of  policies  after  the  plaintiff 
was  discharged,  the  plaintiff  will  not  be  allowed  to  show  a  local 
usage  amongst  other  companies  to  vary  the  terms  of  an  express 
contract  fixing  the  commissions  to  be  paid  him ;  ^^  nor  is  evidence 
admissible,  in  case  of  the  breach  of  a  contract  of  employment,  to 
show  the  agent's  probable  earnings  after  breach  upon  the  basis  of 
his  earnings  before  the  trial. ^*  In  another  case,  the  plaintiff 
agreed  to  solicit  insurance  on  commission,  with  additional  com- 
missions on  renewals.  Defendant  reserved  the  right  to  discharge 
plaintiff  for  any  malpractice,  in  which  case  he  should  forfeit  such 
additional  commissions.  Plaintiff  having  been  .discharged  for  fail- 
ure to  forward  premiums,  testified  in  an  action  for  such  additional 
commissions  that  he  had  taken  notes  for  the  premiums  under  direc- 
tion of  defendant's  vice-president,  which  the  latter  denied  having 
given.  It  was  held  that  on  such  conflicting  evidence  a  verdict  for 
plaintiff  would  not  be  disturbed."     An  agent  will,  however,  be 

I'^Hale  V.  Brooklyn  Life  Ins.  Co.  Liability  Assurance  Co.  Ltd.  v..Mor- 

120  N   Y.  294,  24  N.  E.  317,  19  Ins.  ris,  14  Colo.  App.  354,  60  Pac.  21, 

L.  J.  666.  29  Ins.  C.  J.  277. 

On  termination  of  agency  as  affect-  ^^  Partridge  v.  Life  Ins.  Co.  1  Dili, 

ing  insurance  agent's  right  to  com-  (U.  S.  C.  C.)  139,  Fed.  Cas.  No.  10,- 

missions  on  renewals,  see  note  in  35  786.     See  as  to  nonliability  for  com- 

L.R.A.(N.S.)    153.  missions,  Manning  v.  John  Hancock 

11  Ensworth  v.  New  York  Life  Ins.  Mutual  Life  Ins.  Co.  100  U.  S.  693, 
Co.  1  Flip.  (U.  S.  C.  C.)  92  Fed.  25  L.  ed.  761;  Partridge  v.  Phoenix 
Cas    No.  4,496.  Mutual   Life   Ins.   Co.   15  Wall.    (82 

12  Lewis  v.  Atlas  Mutual  Life  Ins.  U.  S.)  573,  21  L.  ed.  229. 

Co.  61  Mo.  534.    For  other  cases  as  to        i*  Lewis  v^  Atlas  Mutual  Life  Ins. 

renewal    commissions,    see    Parks    &  Co.  61  Mo.  534. 

Iverson    v.    Piedmont    &    Arlington        i^  Sterling    v.     Metropolitan    Life 

Life   Ins.    Co.   48   Ga.   601;    Phrenix  Ins.  Co.  49  Hun   (N.  Y.)   608,  2  N. 

Mut.  Life  Ins.   Co.  v.   Hollowav,  51  Y.  Supp.  84,  17  N.  Y.  St.  Rep.  694, 

Conn.  310 ;  Lester  v.  New  York  Life  case  aff'd  130  N.  Y.  632,  29  N.   E. 

Ins.  Co.  84  Tex.  87.    See  Employers'  150. 
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bound  by  tlie  terms  of  a  circular  received  from  the  company,  and 
which  provides  the  rates  of  compensation  to  its  agents,  where  he 
lias  acted  under  the  same  for  years  without  objection,"  and  an  in- 
surance broker  who  is  authorized  to  renew  ''all  expiring  policies 
for  my  account,"  is,  in  the  aV)sence  of  proof  of  any  custom,  em- 
ployed to  perform  a  service  for  which  he  is  entitled  to  compensa- 
tion ui)on  performance." 

An  insurance  agent,  whose  agency  has  been  terminated. '  can- 
not enjoin  the  company  from  receiving  premiums,  although  he 
may  be  entitlctl  to  a  commission  thereon.^® 

§  696.  Subagent's  right  to  commissions:  renewal  commissions. — 
If  a  subagent  is  appointed  by  a  general  agent  he  is  entitled  to 
compensation  for  services  rendered  in  that  capacity  as  the  power 
to  appoint  in  the  absence  of  limitations  therein  includes  authority 
to  fix  the  appointee's  compensation.^^  The  compensation  of  a 
local  agent  employed  by  a  general  agent  may,  however,  be  limited 
by  the  latter's  contract  with  the  company ;  ^o  so  the  terms  of  the 
contract  between  a  subagent  and  the  general  agents  as  to  the  pay- 
ment of  renewal  commissions  may  be  such  as  to  put  the  appointee 
on  inquiry  a.s  to  the  conditions  of  such  general  agents'  contract 
with  their  princij^al.^ 

§  697.  When  agent  not  entitled  to  commissions  or  renewal  com- 
missions.— A  general  agent  is  not  entitled  to  recover  additional 
commissions  to  those  fixed  under  his  contract  as  such  general 
agent,  merely  because  he  designates  himself  on  his  stationery  as 
general  manager,  as  requested  by  the  insurer,  and  performs  cer- 
tain sendees  as  such  as  no  implied  promise  to  pay  the  additional 
compensation  was  held  to  arise  from  the  circumstances  or  course 
of  dealing.^  Nor  can  an  agent  employed  under  an  agreement 
for  compensation  based  on  the  amount  of  insurance  procured,  who 
obtains  an  application  for  insurance  for  a  specified  amount,  recover 

^*  Stagg    V.     Connecticut     Mutual  787,    cited    in    Emplovers'    Liability 

Life  Ins.   Co.   10   Wall.    (77  U.   S.)  Assur.   Co.  Ltd.  v.   Morris.  14  Colo. 

589,  19  L.  ed.  1038.  App.  354,  60  Pac.  21,  29  Ins.  L.  J. 

"Davis,  Dorlaiid  &  Co.  v.  Hu.^ing,  277,  27!).     See  Lewis  v.  Mutual  Life 

138  N.  Y.  Supp.  1009,  153  App.  Div.  Ins.  Co.  of  N.  Y.  8  Colo.  App.  368, 

930.  46  Pae.  621. 

^*  ISIachette  v.  Hodges,  Sully  &  New  As  to  power  of  asreiit.s  to  delegate 

England    ^hitual    Life    Ins.    Co.    6  authority,  see  §  396  herein. 

Phila.   (Pa.)   296.     See  further  as  to  20  |_-„i\e^i    Stales   Life   Ins.    Co.   v. 

agent's  rights  to  eoramissions,  .liltna  Hessburg,  27  Ohio  St.  393. 

Life  Ins.  Co.  v.  Nelson,  84  Ind.  347,  ^  Vail  v.  Northwestern  Mutual  Life 

43  Am.  Rep.  91n;  Siiaulding  v.  New  Ins.  Co.  92  111.   App.  655. 

York  Life  Ins.  Co.  61  Me.  329.  ^  Monts^'oniery  v.  .Ktna  Ins.  Co.  97 

19  Mutual  Life  Ins.  Co.  of  N.  Y.  Fed.  913,  38  C.  C.  A.  553. 
V.  Lewis,  13  Colo.  App.  528,  58  Pac. 
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commissions  for  an  additional  amount  which  the  applicant  is  in- 
duced to  take  by  another  agent  of  the  company.^ 

The  right  of  an  agent  of  a  life  insurance  company  to  commis- 
sions on  renewals  of  policies  issued  by  his  procurement  ceases  when 
his  agency  terminates ;  the  rule  for  the  allowance  being  limited  to 
apply  ''to  business  procured  by  the  agent  under  this  appoint- 
ment,"* So  renewal  commissions  are  not  recoverable  after  ter- 
mination of  the  agency  where  they  were  to  continue  by  the  terms 
of  the  contract  only  so  long  as  the  agency  existed.^  So  if  either 
party  may  terminate  the  contract  at  pleasure,  no  right  exists  to 
commissions  not  collectted  before  the  termination  of  the  employ- 
ment, although  it  be  done  by  the  company,  where  it  also  appears 
that  commissions  were  to  be  on  premiums  collected.^  So  where 
an  action  was  brought  by  an  insurance  agent  for  breach  of  contract 
against  defendant,  by  whom  he  was  employed  to  solicit  renewal 
policies  on  commissions,  it  was  held,  in  the  absence  of  any  agree- 
ment of  employment  for  a  definite  period  of  time,  that  the  contract 
right  of  the  plaintiff  to  the  commissions  did  not  make  his  agency  an 
agency  coupled  with  an  interest,  and  that  it  might  be  determined 
by  defendant  at  will.'  Nor  has  an  insurance  agent  any  right  to 
commissions  accruing  after  he  voluntarily  terminates  his  employ- 
ment.^ And  a  new  contract  made  with  an  agent  canceling  all 
prior  contracts,  terminates  a  prior  one  so  as  to  preclude  the  recov- 
ery of  renewal  commissions  thereunder.^ 

If  the  general  agent  of  an  insurance  company  is  discharged  for 
a  defalcation,  he  can  claim  no  interest  in  premiums  thereafter  to 
be  collected  on  policies  issued  through  "his  agency.^" 

Representations  made  by  a  general  agent  concerning  what  the 
amount  of  commissions  would  be,  made  to  a  person  appointed  as 
.  a  financial  director  in  a  certain  locality,  do  not  constitute  a  ground 
of  action  as  they  are  only  expressions  of  opinion." 

3  Brackett  v.  Metropolitan  Ins.  Co.       '  Shaw  v.  Home  Life  Ins.  Co.  49 

18  Misc.  Rep.  239,  41  N.  Y.  Supp.   N.  Y.  681. 

or,-  9  Barton  v.  Travelers'  Ins.  Co.  84 

do       ij-  XT       V    1   T-f.  Tr,c  S.    Car.    209,    66    S.    E.    118.      See 

*  Spauldins:  v.  New  York  Lite  ins.  ^^-    '^"  •  > 

^     rA^f     oon  Arensmeyer    v.     Metropolitan     Lite 

Co   61  Me.  329.  ,.,,,,     ,  Ins.  Co.  254  Mo.  363,  162  S.  W.  261. 

5  Chapman  v.   Connecticut  Mutual        lo  phoenix  Mutual  Life  Ins.  Co.  v. 

Ins.  Co.  38  Pa.  C.  C.  R.  305,  68  Legal  jjolloway,    51    Conn.    310;    50    Am. 

Intell.    114.      Arensmeyer   v.    Metro-  j^^p    20.     See  Walker  v.  John  Han- 

politan   Life  Ins.   Co.   254  Mo.   363,  ^^^^.^  Mutual  Life  Ins.  Co.  80  N.  J. 

162  S.  W.  261.  L.  342,  35  N.  J.  L.  153,  79  Atl.  354, 

^  Spaulding  v.  New  York  Life  Ins.  40   Ins.   L.   J.   904,   quoted  from  in 

Co.  61  Me.  329.  note  to  §  705c  herein. 
,      '  Stier   V.   Imperial   Life   Ins.    Co.        "  Central   Life   Assurance   Soc.   v. 

58  Fed    843  Mulford,  45  Colo.  240,  100  Pac.  423. 
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§  697a,  When  subagent  not  entitled  to  commissions  or  renewal 
commissions. — Where  a  general  agent  for  a  certain  terriUjry  was 
empowered  to  appoint  necessary  subagents  but  the  former  was 
directly  accountable  to  the  company  for  all  subagents'  a<5ts  and 
the  company  expressly  stipulated  against  liability  therefor,  and 
such  subappointee  contracted  with  the  general  agent  individually 
and  not  in  the  name  of  the  company  or  on  its  behalf  and  gave 
a  bond  to  the  general  agent  and  was  responsible  to  him  alone 
no  contract  relation  was  created  between  said  subagent  and  the 
company,  and  even  if  he  were  considered  as  the  appointee  of  the 
company  it  was  not  liable  to  him  for  compensation  as  said  com- 
pany expressly  stipulated  against  said  liability, ^^  and  where  one 
is  appointed  a  district  agent  by  a  general  agent,  he  has  no  right 
of  action  against  the  company  for  commissions  or  other  services 
where  his  contract  expressly  so  provides."  And  a  subagent's  right 
to  renewal  commissions  terminates  with  the  termination  of  the 
contract  where  such  renewals  were  to  be  paid  only  during  the  con- 
tinuance of  the  contract.^*  Nor  can  a  subagent  recover  commis- 
sions from  the  agent  of  an  insurer  for  procuring  a  policy  upon 
which  no  premium  was  ever  paid,  under  a  contract  providing  that 
brokerage  shall  accrue  only  as  premiums  ai*e  paid  in  cash  to  the 
agent  or  the  company,  merely  because  of  a  statement  by  the  agent 
that  the  applicant  was  "growing  too  fast,"  upon  his  demand  for 
a  return  of  the  policy  which  had  been  surrendered  and  an  appli- 
cation made  for  a  different  policy  to  take  its  place,  which  was 
rejected.^* 

§  697b.  Same  subject:  contract  procured  jointly  with  or  through 
another  agent. — A  local  agent  cannot  recover  his  share  of  com- 
missions on  a  contract  procured  jointly  with  another  agent  where 
he  fails  to  comply  with  the  terms  of  his  contract  with  the  general 
agent  w^hich  is  made  dependent  upon  the  rules  of  the  company 
which  provide  in  such  case  of  joint  service  that  a  written  agree- 
ment for  division  of  commissions  shall  be  filed  with  the  applica- 
tion." Nor  can  a  special  agent,  who  is  entitled  under  a  contract 
with  the  general  agent  to  commissions  on  insurance  procured  by 

12  Union  Casualty  &  Surety  Co.  v.  110  Me.  69,  85  Atl.  391.  See  Walker 
Grav,  114  Fed.  422,  52  C.  C.  A.  224,  v.  John  Hancock  Mutual  Life  Ins. 
certiorari  dismissed  (mem.)  193  U.  Co.  80  N.  J.  L.  342,  35  L.R.A.I  N.S.) 
S.  674,  48  L.  ed.  842,  24  Sup.  Ct.  153,  79  Atl.  394,  40  Ins.  L.  .J.  904, 
852.  quoted  from  in  note  to  §  705c  herein. 

13  Lester  v.  New  York  Life  Ins.  iMVheattiold  v.  Boall,  40  N.  Y. 
Co.  84  Tex.  87,  19  S.  W.  356.  Supp.  700,  17  Misc.  Rep.  584. 

"Nelles    V.    MacFarland,    9    Cal.        i«  Lane  v.  Raney,  129  N.  Car.  64, 
App.  534,  99  Pac.  980.     Gooding  v.    39  S.  E.  728. 
Northwestern    Mutual   Life   Ins.    Co. 
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her  and  accepted,  recover  from  said  agent  a  commission  on  a  con- 
tract, the  application  for  which  she  had  procured,  where  she  has 
permitted  another  agent  to  send  in  the  same  in  his  name  under 
an  agreement  with  him  to  pay  her  the  commission  thereon  and 
an  additional  premium  and  he  retains  her  commission  without 
turning  over  to  said  general  agent  any  money  for  her  benefit." 
§  697c.  Agent's  right  to  commissions:  cancelation:  unearned 
premiums. — An  agent  is  only  entitled  to  commissions  on  premiums 
earned  before  cancelation  of  the  risk,^^  and  where  an  insurance 
compan}'  canceled  a  policy  a  few  days  after  issue,  and  returned  the 
premium  received,  less  the  earned  premium  and  the  commission 
paid  its  agent,  and  it  demanded  of  the  agent  that  he  should  return 
his  commission  to  the  insured,  less  the  commission  on  the  earned 
premium,  and  the  agent  did  so  and  sued  the  company  for  the 
amount  returned,  it  was  held  that  there  was  no  cause  of  action, 
as  there  was  no  mistake  as  to  the  facts,  and  the  payment  was  the 
Aoluntary  act  of  the  agent. ^^  So  an  insurance  agent  authorized 
to  insure  property,  who  delivers  a  policy  to  take  effect  on  a  future 
dat-e,  which  is  returned  and  canceled  before  that  date,  cannot 
recover  the  value  of  his  services  in  writing  the  policy.^"  And 
agents,  being  entitled  to  a  certain  rate  per  cent  for  commissions, 
who  deduct  the  same  on  the  issuance  of  a  policy,  and,  after  their 
term  of  employment  expires,  induce  the  assured  to  cancel  his 
policy  and  insure  in  another  company  for  which  they  become 
agents,  will  be  obliged  to  refund  to  the  company  that  same  rate 
per  cent  of  the  amount  the  company  had  to  refund  the  assured  as 
they  had  deducted  for  commissions.^  Again,  nothing  can  be 
recovered  for  unearned  premiums  returned  by  an  agent  to  policy 
holders  on  policies  canceled  by  him  contrary  to  the  insurer's  in- 
structions and  without  the  insured's  request,  even  though  said 
agent  has  authority  to  issue  and  cancel  policies,  and  where  can- 
celation is  requested  by  policy  holders  the  recovery  is  limited  to 
the  difference  between  full  and  short  rate  premiums  where  the 
policies  provide  that  unearned  premiums  returned  in  such  case 
should  be  at  short  rates,  and  as  to  such  policies  so  canceled  con- 
trary to  instructions,  although  at  the  request  of  policy  holders,  the 
policies  must  be  returned  to  the  insurer  or  accounted  for  to  enable 
the  agent  to  recover  anything  for  unearned  premiums  paid  by 

"Steams  v.  Hazen,  45   Colo.   67,  ^o  ^f^^j^gg^jj    y     Tompkins     (Sup. 

101  Pac.  339.  Ct.)  32  N.  Y.  St.  Rep.  923,  57  Hun 

"Devereux   v.   Rochester   German  (N.  Y.)  591,  10  N.  Y.  Supp.  797. 

In.s.  Co.  98  N.  C.  6,  3  S.  E.  639.  ^  American     Steam-boiler     Co.     v. 

i^Devereux   v.    Rochester   German  Anderson,  130  N.  Y.  134,  29  N.  E. 

Ins.  Co.  98  N.  C.  6,  3  S.  E.  639.  231,  41  N.  Y.  St.  Rep.  485. 
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him  to  policy  holders. ^  And  when  an  insurance  comitany,  in 
accordance  with  its  ri.uht  to  do  so,  cancels  a  policy  and  directs  its 
agent  to  return  the  premium  which  has  not  yet  been  remitted  to 
the  company,  and  the  agent  does  as  directed,  he  may  recover  from 
another  agent  who  {)rocured  the  insurance  that  portion  of  the 
premium  paid  the  latter  as  commission.^  If  an  agent  retains  com- 
missions on  canceled  policies  he  is  liable  therefor  where  the  con- 
tract provides  for  a  return  of  commissions  in  such  case  and  this 
api)lies  whether  the  said  cancelation  was  prior  or  subsequent  to 
termination  of  the  agency,*  and  where  general  agents  who  had 
appointed  subagents  are  changed  and  thereafter  policies  secured 
through  said  subagents  are  canceled  at  the  insistence  of  assured 
and  new  ones  issued  for  the  unexpired  term  no  recovery  can  be 
liad  of  commissions  on  premiums  received  after  cancelation,  as 
commissions  had  been  received  on  the  policies  to  the  date  of  can- 
celation, and  no  contractual  relation  existed  on  which  to  base 
a  recovery.^ 

§  697d.  Stipulation  not  to  engage  in  business  with  another  com- 
pany: forfeiture  of  renewal  commission. — Commissions  on  renewals 
are  forfeited  where  it  is  so  stipulated  in  case  the  agent  engages  in 
business  for  another  company  and  he  places  business  with  other 
insurers,®  and  if  a  new  agency  contract  stipulates  for  the  termi- 
nation of  all  previous  contracts  except  that  the  agent  is  to  retain  a 
renewal  interest  in  business  written  prior  to  a  certain  date  so  long 
as  he  remains  in  the  employ  of  that  company,  and  the  contract 
is  not  signed  by  the  agent,  although  he  had  given  his  written 
assent  to  its  terms,  he  is  not  entitled  to  commissions  under  the  old 
agreement  where  he  enters  into  employment  with  another  com- 
pany.' 

x\n  agency  contract  is  valid  and  not  against  public  policy  which 
precludes  the  recovery  of  renewal  commissions  if  the  agent  engage 
in  the  business  for  another  at  any  time  after  said  contract  shall 
terminate,  and  if  such  stipulation  is  broken  all  right  ceases  to 
recover  renewal  commissions.* 

§  697e.  Stipulations  that  commissions  shall  not  apply  to  new 
forms  of  policies. — Changes  in  premium  rates  or  clauses  in  present 

2  Equitable  Fire  Ins.  Co.  v.  Wild-  &  Life  Assur.  Corp.  Ltd.  161  App. 

ber^er,  74  Miss.  375,  20  So.  858.  Div.  430,  146  N.  Y.  Supp.  360. 

*  Ryder-Gousrar   Co.   v.   Garretson,  ®  Herrick  v.   New   York   Life   Ins. 
53  Wash.  71,  132  Am.  St.  Rep.  1053,  Co.  202  Mass.  478,  88  N.  E.  1092. 
101   Pac.  498.  'Babbit  v.    Central   Life   Ins.    Co. 

*  National  Union  Fire  Ins.   Co.  v.  93  Kan.  564,  144  Pac.  837. 

Na.son,  21  Cal.  App.  297,  131  Pac.  *  Sutherland  v.  Connecticut  Mutual 
755.  Life  Ins.  Co.  87  Misc.  383,  149  N.  Y. 

*  Degnan  v.  General  Accident,  Fire  Supp.  1008. 

1567 


§  697e  JOYCE  ON  INSURANCE 

forms  of  life  insurance  policies  are  not  to  be  construed  as  new 
forms,  within  the  meaning  of  a  provision  in  an  agent's  contract  that 
the  commissions  specified  in  the  contract  shall  not  apply  to  any 
new  forms  of  policies  thereafter  adopted.^    In  the  case  so  deciding, 
the  court,  per  Bartlett,  J.,  said:   ^'We  will  now  consider  the    .     .     . 
question,  as  to  whether  new  forms  of  policies  have  been  adopted 
upon  which  plaintiff  is  to  recover  changed  commissions  under  the 
contract,    subdivision    'sixteenth,'   which   reads   as  follows:     'The 
commissions  hereinbefore  specified  shall  not  apply  to  any  new 
forms  of  policies  hereafter  adopted  by  the  said  party  of  the  first 
part,  but  shall  apply  only  to  the  policies  now  in  use  by  said  com- 
pany, but  changes  in  premium  rates,  or  clauses  in  present  forma 
of  policies  shall  not  be  construed  as  a  new  form  of  policy.     It, 
however,  is  understood  and  agreed  that  the  said  second  party  shall 
be  allowed  and  paid  on  any  such  new  policies  as  large  a  brokerage 
and  renewal  commission  as  is  paid  to  or  allowed  any  other  mana- 
ger or  agent  of  the  company.'    The  discussion  of  this  question  in 
the  briefs  and  arguriients  of  counsel  has  taken  a  wide  range  and 
considered  many  propositions  that  are  irrelevant.     .     .    .    The  six- 
teenth paragraph  of  the  contract,  already  quoted,  provides  in  part 
that  'the  commissions  hereinbefore  specified  shall  not  apply  to  any 
new  forms  of  policies  hereafter  adopted  by  the  said  party  of  the 
first  part  (the  defendant),  but  shall  apply  only  to  the  policies  now 
in  use  by  said  company,  but  changes  in  premium  rates,  or  clauses 
in  present  forms  of  policies  shall  not  be  construed  as  a  new  form 
of  policy.'     In  subdivision  'fifth'  of  the  statement  of  facts  it  is 
agreed  that  'the  words  "form  of  policy,"  as  used  in  the  contract, 
have,  prior  to  January  1,  1907,  been  interpreted  by  the  parties  as 
equivalent  to  "plan  of  policy;"  the  whole  life  being  considered  as 
one  "form"  or  "plan,"  the  limited  payment  as  another  "form" 
or  "plan,"  the  endowment  as  another  "form"  or  "plan,"  etc'     It 
is  agreed  that  the  policies  on  which  the  plaintiff  seeks  to  recover  his 
commissions   (subdivision  'ninth'  in  the  statement  of  facts)    are 
Exhibits  M  and  N,  being  the  New  York  Standard  Life  Insurance 
Policies.     It  is  also  agreed  in  said  subdivision  that  since  January 
1,  1907,  the  plaintiff  has  from  time  to  time  procured  applications 
in  his  said  territory  for  insurance  which  have  been  approved  by 
the  defendant  company,  and  on  which  participating  policies  have 
been  issued  by  the  defendant,  and  for  which  the  defendant  has 
been  paid  in  cash  the  first  year's  premiums  thereon.     It  is  further 

^Boswell  V.   Security  Mutual  Life    ance     on     existing     contracts     with 
Ins.   Co.   Ifl3   N.   Y.  465,   19   L.R.A.    agents),     86     N.     E.     532,     38     Ins 
(N.S.)    946    (aTinotated  on  effect   of    L.    J.    132    (modifying    104    N.    Y. 
legislation  limiting  cost  of  new  insur-    Supp.  130,  119  App.  Div.  723). 
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agreed  that  Exhibit  N  is  the  twenty-year  endowment;  Exliibit  M 
embraces  two  'forms'  or  'plans'  of  policy,  viz.,  twenty-payment  life 
and  ten-payment  life.  The  defendant  asks  the  court  to  hold  that 
the  foregoing  policies  are  all  new  form  of  policies  under  the  con- 
tract, and,  as  such,  are  subject  only  to  commissions  as  therein 
provided.  Referring  to  the  statement  of  facts,  subdivision  'ninth,' 
it  is  agreed  that  since  January  1,  1907,  the  defendant  has  received 
on  policies  procured  by  plaintiff  in  cash  the  first  year's  premiums 
on  twenty-year  endowment  policies.  Exhibit  N;  twenty-payment 
life  policies,  Exhibit  M;  and  ten-payment  life  policies,  Exhibit  M. 
It  appears  these  'forms'  or  'plans'  of  policies  were  not  new.  The 
twenty-year  endowment  policy  issued  after  January  1,  1907,  is 
within  the  meaning  of  the  contract  the  same  'form'  or  'plan'  as 
the  twenty-year  endowment  policy  issued  prior  to  January  1,  1907. 
The  same  is  true  of  the  twenty-payment  life  and  the  ten-payment 
life.  In  other  words,  changes  in  premium  rates  or  clauses  in  pres- 
ent forms  of  policies  are  not  to  be  construed  as  a  new  form.  The 
various  names  applied  to  policies  indicate  the  'form'  or  'plan' 
under  which  they  are  to  be  operated.  We  have  in  the  statement 
of  facts  two  illustrations  of  the  rule  above  stated.  It  is  agreed 
that  some  years  after  the  making  of  the  contract  and  prior  to  Janu- 
ary 1,  1907,  the  defendant  issued  a  'new  form  of  policy'  called  a 
'Coupon  Bond,'  which  both  parties  agreed  w^as  a  new  form  within 
the  meaning  of  the  plaintiff's  contract,  and  the  defendant  fixed 
the  commissions  thereon  accordingly.  It  is  also  agreed  that  since 
Januar^^  1,  1907.  the  defendant  has  adopted  for  use  outside  of  the 
state  of  New  York  a  new  form  of  policy  known  as  the  'five-year 
convertible  term.'  We  have,  therefore,  reached  the  conclusion  that 
the  policies  involved  in  this  submitted  case  are  not  new  in  'form' 
or  'plan'  as  contended  by  the  defendant.  It  follows  that  under  the 
stipulation  of  the  parties  the  plaintiff  is  entitled  to  judgment  for 
$191. .")4.  without  costs."" 

§  697f.  Agent's  right  to  contingent  commissions:  computation, — 
Where.  l)y  the  terms  of  the  contract  the  right  to  contingent  com- 
missions does  not  extend  beyond  the  termination  of  the  agency, 
such  commissions  cannot  thereafter  be  retained.^"  Rut  althougli 
a  contract  provides  for  a  forfeiture  of  contingent  commissions  in 
case  the  contract  is  terminated,  such  forfeiture  is  waived  by  a  new 
contract  agreeing  to  pay  earned  commissions  under  the  prior  con- 
tract." In  a  Massachusetts  case,  in  a  suit  in  equity  for  an  ac- 
counting, there  was  a  controversy  over  contingent  commissions. 
The  agency  contract  contained  no  express  provision  as  to  its  tcrmi- 

1°  American  Fire  Ins.  Co.  v.  How-  "  Perry  v.  Maryland  Casualty  Co. 
ell,  88  Nel).  493,  129  N.  W.  991.  75  N.  H.  199,  72  Atl.  369. 
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nation,  but  the  agents  were  notified  by  the  insurer  in  substance 
that  it  had  reinsured  its  fire  risks  and  discontinued  that  branch  of 
its  business.  The  contract  provided  that  ''in  addition  to  the  above 
rates  of  commission,  a  contingent  commission  of  ten  per  cent  will 
be  allowed  you  predicated  on  the  yearly  profits,"  specifying  also 
the  method  of  computing  the  same.  It  was  held  that  the  words 
''predicated  on  the  yearly  profits"  did  not  indicate  an  intention 
that  no  such  profits  should  be  ascertained  in  the  event  of  the 
termination  of  the  agency  between  the  annual  dates  fixed  in  the 
contract,  but  rather  described  a  term  of  calculation  which  was  to 
be  used  year  by  year  so  long  as  the  contract  was  in  force,  or  for 
any  fraction  of  a  year  remaining  unadjusted  when  the  relation 
of  principal  and  agent  ceased,  the  date  fixed  for  computation  hav- 
ing evidently  been  adopted  for  convenience  as  it  was  not  cotermi- 
nous with  the  calendar  year  of  the  agency.  It  was  also  held  that 
in  specifying  the  method  of  computation  the  use  of  the  word  "re- 
insurances" in  the -provision :  "You  will  be  credited  with  the  gross 
amount  of  premiums  written,  less  cancelations,  reinsurances  and 
returns  of  every  nature  on  the  one  hand,  and  debited  with  com- 
missions," etc.  could,  if  there  was  any  doubt  about  its  sense,  be 
shown  to  have  a  technical  meaning  of  agency  reinsurance  exclud- 
ing home  ofiice  reinsurance.^^  If  the  contract  itself  fixes  a  definite 
standard  for  computation  of  contingent  commissions  and  deduc- 
tions such  standard  must  be  followed. ^^ 

The  amount  of  an  agent's  commissions  is  to  be  determined  not 
by  what  the  agent  might  have  received  but  by  what  the  insurer 
received  as  premiums  where  a  new  policy  in  another  form  is 
taken  out,  in  place  of  a  policy  on  which  the  agent  had  received 
his  commissions  until  its  termination,  and  which  is  dated  from  the 
date  of  the  first  policy.^* 

§  697g.  Agent's  right  to  commissions  where  insurer  puts  it  out 
of  his  power  to  pay  them. — An  insurer  who  agrees  with  an  agent 
that  the  latter  shall  receive  a  percentage  of  money  or  commissions 
to  be  paid  upon  a  contract  secured  through  such  agent  for  the 
benefit  of  both  cannot,  without  the  agent's  express  consent,  dis- 
pose of  his  own  right  to  receive  the  fund  and  thereljy  deprive  the 
agent  of  his  right  to  compensation  as  stipulated  in  the  agency  con- 
tract.    The  principal  cannot  by  such  acts  obtain  the  full  benefit 

12  Federal  Ins.  Co.  v.  Gilmour,  200  ^^  Citizens  National  Life  Ins.  Co. 
Mass.  203,  92  N.  E.  36,  39  Ins.  L.  J.  v.  Witherspoon,  127  Tenn.  363,  155 
1135.  S.  W.  139. 

1^  Mississippi  Home  Ins.  Co.  v. 
Adams  &  Boyle,  84  Ark.  431,  106 
S.  W.  209,  37  Ins.  L.  J.  109. 
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of  the  acent's  la>)or  and  so  deprive  him  of  all  compensation  or 
reward  for  his  services.  Therefore  an  insurer,  under  contract  to 
pay  an  agent  certain  commissions  on  premiums  paid  and  received 
by  it,  on  insurance  written  by  him,  after  issuance  of  a  policy  and 
accepting  a  portion  of  the  first  annual  premium,  and  having  in 
its  possession  nondue  paper  for  the  balance  of  the  premium,  can- 
not, for  a  consideration  and  by  the  surrender  of  said  notes  pur- 
chase the  surrender  of  such  policy  so  as  to  defeat  the  agent's  right 
to  commissions,  without  proof  of  fraud  in  procuring  the  is.suance 
of  the  policy  or  an  express  waiver  by  the  agent,  and  the  insurer, 
having  accepted  the  application  for  insurance  obtained  by  the 
agent,  and  having  issued  a  policy  thereon,  and  taken  note«  for  the 
premium,  is  bound  to  collect  them  when  due,  and  pay  therefrom 
said  commissions,  nor  can  such  obligation  be  avoided  by  a  claim 
tliat  the  risk  was  undesirable,  or  that  insured  had  been  previously 
refused  by  another  insurer;  and  where  the  insurer  has  so  placed 
beyond  its  power  the  right  to  collect  said  notes,  in  which  the  agent 
had  an  interest  for  commissions,  it  is  estopped  from  denying  lia- 
bility for  earned  commissions  by  settling  up  the  maker's  insolvency 
a.nd  the  uncollectibility  of  said  notes.^^  But  it  is  held  that  in 
so  far  as  liability  for  commissions  depends  upon  the  validity  of 
the  policy  such  validity  is  not  recognized  by  the  act  of  the  insurer 
in  settling  the  amount  thereon  by  the  payment  of  a  proportionate 
part  thereof.^^  In  another  case  it  was  aureed  between  a  Hfe  insur- 
ance company  and  its  agent  that  he  should  have  twenty-five  per 
cent  on  first  year  payments,  and  five  per  cent  on  renewals.  The 
company  afterwards  ceased  business,  and  assigned  to  another  com- 
pany the  policies,  and  it  was  held  that  the  agent's  claim  to  the  five 
per  cent  ceased. ^'^  Again  it  is  held  that  it  constitutes  no  breach 
of  an  agency  contract  for  a  life  insurance  company  to  turn  over 
its  property  and  business  to  a  rival  thereby  incapacitating  itself 
to  continue  its  business  where  the  contract  contains  no  stipulation 
to  the  contrary,  or  no  agreement  fixing  the  time  the  appointment 
under  said  agency  contract  shall  continue,  for  in  the  absence  of 
sti]»ulation  the  com[)any  has  tlie  right  to  manage  its  business,  to 
determine  the  term  of  its  duration,  and  whether,  when,  or  if  at 
all  it  will  reinsure  its  risks,  turn  over  its  business  to  another  com- 
pany and  cease  to  carry  it  on.  Such  right  is  a  vital  one  to 
existence,  success,  and  due  exercise  of  corporate  power.  The  im- 
plied reservation  of  such  right  also  supersedes  the  implication  from 

"Reed  V.  Union  Central  Life  Ins.    rich,  74  Mo.  App.  355,  1  Mo.  App. 
Co.  21  Utah.  290,  61  Pae.  21,  28  Ins.    Rcvr.  236. 

L.  J.  653.     See  §  705a  herein.  ^"^  North    Carolina   State  Life   Ins. 

^  New  York  Life  Ins.  Co.  v.  Good-    Co.  v.  Williams,  91  N.  C.  69,  49  Am. 

Kep.  637. 
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clauses  in  an  agency  contact  which  specify  causes  for  its  termina- 
tion which  are  unnecessary  if  the  agency  is  at  will.^^ 

§  697h.  Agent's  right  to  commissions:  deductions:  novation. — 
In  a  Federal  case,  under  an  agent's  contract  for  services  under  a 
general  agent  he  agreed  to  procure  applications  for  life  insurance, 
to  collect  and  pay  over  premiums  when  collected,  and  to  otherwise 
perform  such  duties  in  connection  with  the  business  of  such  agency 
as  might  be  required  of  him  by  the  company.  His  entire  time 
was  to  be  given  to  the  business  of  the  agency  and  his  compensa- 
tion was  to  be  in  commissions  which  were  to  accrue  only  as  the 
premiums  were  paid  and  only  during  the  continuance  of  the  agree- 
ment. Upon  the  termination  or  voluntary  surrender  of  the  agency 
all  commissions  were  to  cease.  Either  party  could  terminate  the 
agreement  by  notice  in  writing.  There  were  other  provisions  that 
commissions  were  to  be  paid  on  renewal  premiums,  less  the  cost 
of  collection,  under  certain  conditions.  The  contract  was  approved 
by  the  insurer.  The  agent  resigned,  and  assigned  his  rights  under 
the  contract  to  the  corporation  complainant.  Commissions  were 
claimed  on  renewal  premiums  paid  to  the  company  after  such 
resignation.  It  was  decided  that  they  could  not  be  recovered  even 
though  the  agent  received,  from  some  of  the  company's  employees, 
statements  showing  renewal  premiums,  it  appearing  that  they  were 
sent  by  mistake  and  without  authority.^^  In  the  case  so  deciding, 
the  court,  per  Rose,  D.  J.,  said:  "The  authorities  are  overwhelm- 
ing that  such  provisions,  standing  alone,  deprive  an  agent  of  any 
rights  to  commissions  on  renewal  premiums  paid  after  the  termi- 
nation of  his  agency."  ^°     ''The  agent  has  tried  to  show  that  by 

*8  Moore  v.  Security  Trust  &  Life  Georgia. — Park    v.    Piedmont    Co. 

Ins.  Co.  168  Fed.  496,  93  C.  C.  A.  48  Ga.  605. 

652,  38  Ins.  L.  J.  745.     See  §  705a  Mame.— Spaulding    v.    New    York 

herein.  Life  Ins.  Co.  61  Me.  329. 

19  Fidelity  &  Deposit   Co.   of  Md.  Maryland. — Scott      v.      Travelers' 
V.  Washington  Life  Ins.  Co.    (U.  S.  Ins.  Co. '103  Md.  69,  63  Atl.  377. 

D.   C.)    193  Fed.  512,  41  Ins.  L.  J.        Massachusetts.  —   Chase    v.    New 
858.  York  Life  Ins.  Co.  188  Mass.  271,  74 

20  Citing :  United  States.— 8tagg  v.    N.  E.  325. 

Conn.   Mut.   Life  Ins.   Co.   10  Wall.  Minnesota. — Jacobson  v.   Connect- 

(77    U.    S.)    589,    19    L.    ed.    1038;  ieut  Mutual  Life  Ins.  Co.  61  Minn. 

Mutual     Benefit     Life     Ins.     Co.     v.  330,  63  N.  W.  740. 

Charles,  17  Fed.  Cas.  1073.  Mississippi. — Mills  v.  Union   Cen- 

Ca/i/ornia.— Burleson     v.     North-  tral  Life  Ins.   Co.  77  Miss.   327,  78 

western  Mutual  Ins.  Co.  86  Cal.  342,  Am.  St.  Rep.  522,  28  So.  954. 

24  Pac.  1064.  Missouri.— King    v.    Raleigh,    100 

Connecticut.— Fhcanix  Mutual  Life  Mo.  App.  1,  70  S.  W.  251   (1902). 

Ins.  Co.  V.  Hollo  way,  51  Conn.  310,  New    York. — Shaw   v.    Home   Life 

50  Am.  Rep.  21.  Ins.  Co.  49  N.  Y.  681;  Heyn  v.  New 
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the  custom  of  insurance  companies  and  insurance  men  the  word 
'commissions,'  when  used  alone,  does  not  include  commis^sions 
upon  renewal  premiums.  The  company  says  that  such  evidence  is 
inadmissible.  That  which  has  been  given,  if  it  were  admissible, 
falls  short  of  proving  a  general  custx)m.  Such  evidence  cannot  be 
received.^  The  agent  says  that  the  terms  of  the  agreement  above 
quoted  do  not  stand  alone.  ITe  points  out  that  it  also  says:  'When 
premiums  upon  policies  of  the  agent  are  not  collected  by  him,  the 
cost  of  collecting  such  premiums  shall  be  deducted  from  the  com- 
missions to  bo  allowed  thereon.'  He  argues  that  this  shows  that 
the  agent  was  not  expected  to  collect  all  renewal  premiums.  He 
contends  that  the  agreement  therefore  contemplates  that  the  agent 
shall  be  entitled  to  commissions  upon  renewal  premiums  paid  after 
he  shall  have  ceased  to  be  agent.  That  does  not  follow.  Ordi- 
narily, even  while  agent,  he  would  not  collect  renewal  premiums. 
They  would,  as  a  rule,  be  paid  to  the  company  or  to  one  of  its 
general  agents.  Moreover,  the  agreement  goes  on  to  say:  'The 
commissions  on  renewal  premiums  as  above,  less  the  cost  of  col- 
lection, subject  to  the  stipulations  and  limitations  herein  con- 
tained, shall  be  paid  to  the  said  agent  for  stipulated  yeare,  and  no 
longer,  provided  he  shall  have  written  under  this  contract  not  less 
than  $150,000  of  insurance  within  one  year  from  the  date  of  his 
contract  on  which  first  year's  premiums  have  been  paid  to  said 
company,  and  provided  he  shall  continue  to  act  only  as  agent  for 
the  said  company.'  He  contends  that  this  language  is  ambiguous. 
The  agreement  was  prepared  by  the  company.  He  invokes  the 
rule  that  ambiguous  phrasas  shall  be  construed  most  strongly 
against  the  party  who  uses  them.  The  sentence  might  doubtless 
be  differently  worded ;  but  it  does  not  seem  to  raise  even  an  impli- 
cation that  the  express  language  of  other  portions  of  the  contract 
already  quoted  are  not  to  be  held  applicable  to  commissions  on 
renewals.  Much  less  does  it  say  that  commissions  are  to  be  paid 
on  renewal  premiums  received  by  the  company  after  the  agency 
has  come  to  an  end.  In  New  York  it  is  held  that,  when  an  agency 
contract  says  nothing  as  to  what  shall  happen  after  the  termina- 

York  Life  Ins.  Co.  103  N.  Y.  Supp.  Moses  v.  Union  Central  Life  Ins.  Co. 

20,  118  App.  Div.  194.  4  Wkly.  Law  Bui.  214. 

North     Carolina.     —     Ballard      v.  W ashington. — Butler  v.  New  York 

Travelers'  Ins.  Co.  llfl  N.  C.  187,  25  Life  Ins.  Co.  45  Wasli.  141,  87  Pac 

S.   E.   056;   North  Carolina   Ins.   Co.  1119;  2  May  on  Insurance,  576;  22 

V.    Williams,   91   N.    C.   69,   49   Am.  Cye.  1444. 

Rep.  637.  ^Parlridfre  v.  Phonnix  ^fut.  L.  Ins. 

Ohio.    —    Trimble    v.    Connecticut  Co.  1.')   Wall.    (82   U.  S.  I    :)7!l,  21   L. 

Mutual  Life  Ins.  Co.  13  Wkly.  Law  ed.   229;    Park   v.   Piedmont   Co.    48 

Bui.    109     (Cin.     Sup.     Ct.    "1885);  Ga.  605. 
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tion  of  the  ac;encv,  the  asrent  is  entitled  to  commissions  on  renewals 
thereafter  paid.'^  An  examination  of  the  many  cases  already  cited 
will  show  that  the  general  rule  of  law  is  to  the  contrary.  There 
are  a  number  of  cases  which  hold  that  where  the  company,  with- 
out having  the  right  to  terminate  the  contract,  does  terminate  it, 
or  otherwise  break  it,  the  agent  may  be  entitled  to  commissions 
on  renewals  for  the  unexpired  portion  of  the  contract.^  These 
authorities  are  not  in  any  wise  in  conflict  with  those  which  hold 
that  the  right  to  commissions  ceases  when  the  agency  rightfully 
ends.  They  simply  hold  that  if  the  company,  without  having 
the  right  to  do  so,  ends  the  agency,  it  must  make  good  the  loss 
thereby  occasioned  to  the  agent.  In  the  light  of  the  authorities 
there  is  nothing  on  the  face  of  the  contract  between  the  company 
and  the  agent  to  suggest  that  he  was  to  have  any  commissions  on 
renewal  premiums  received  by  the  company  after  he  had  volun- 
tarily withdrawn  from  its  service.  It  was  plainly  said  that  he  was 
not  to  have  them.  The  agent  says,  however,  that  the  parties  them- 
selves best  know  what  they  meant  by  the  words  they  used.  He 
has  produced  thirty-one  monthly  statements  sent  him  by  the  com- 
pany or  its  general  agent  on  its  blanks.  These  statements  cover 
the  period  from  June,  1901,  to  December,  1903,  inclusive.  On 
each  of  them,  except  the  first,  he  is'  credited  with  commissions  on 
renewal  premiums  paid  after  he. ceased  to  be  agent.  No  money 
was  ever  paid  him  in  consequences  of  these  statements,  nor  does 
it  appear  that  these  statements  show  any  to  be  due  him.  .  By  the 
terms  of  his  contract  the  company  or  its  general  agent  advanced 
him  $60  a  week.  This  advance  was  to  be  paid  back  by  him  out 
of  his  commissions.  When  he  left  the  company  he  owed  it  or 
its  general  agent  $1,093.02.  The  total  amount  of  commissions 
credited  to  him  subsequent  to  June,  1901,  was  $1,229.71.  At  the 
date  of  the  last  statement  rendered  him  there  was  an  apparent 
balance  due  him  of  $136.69,  but  each  of  the  statements  furnished 
him  bore  on  its  face  the  notice  that  the  collection  fee  had  not  been 
deducted.  Whether  the  collection  fee  would  or  would  not  have 
exceeded  this  balance  does  not  appear.  For  two  and  one-half  years 
after  he  had  left  its  employ  the  company  or  some  of  its  em- 
ployees, by  sending  him  these  monthly  statements,  did  assume 
that  he  had  some  interest  in  renewal  premiums.  Dr.  Skinner,  the 
Ohio  general  agent,  explains  that  when  the  agent  left  the  com- 

2  Citing  Herrules  Mutual  Life  Ins.  Assoc.  99  Fed.  222,  39  C.  C.  A.  476, 

Co.  V.  Blinker,  77  N.  Y.  435;  Heyn  53   L.R.A.   33    (C.   C.   A.   5);   New- 

V.  New  York  Mutual  Life  Ins.   Co.  comb    v.   Imperial   Life   Ins.    Co.   51 

103  N.  Y.  Supp.  20,  118  App.  Div.  Fed.  725   (Cir.  Ct.  East  Dist.  Mo.); 

194.  ^Etna   Life   Ins.    Co.    v.    Nexsen,   84 

8  Citing    Wells    v.    National    Life  Ind.  347,  43  Am.  Rep.  91. 
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pany's   employ   lie   was   indebted   to   him,    as  before   stated,    for 
$1,093.02.     Dr.  Skinner  claims  that  under  his  contract  with  the 
company  he  was  entitled  to  commissions  upon  renewal  premiums 
paid  upon  policies  secured  by  his  subagents,  of  whom  the  agent 
was  one ;  that  from  the  amount  of  the  general  agent's  commissions 
was  to  be  deducted  the  amount  paid  his  subagents.     After  the 
agent  had  resigned,  he,  the  general  agent,  was  entitled  to  the  full 
renewal  commissions  on  the  policies  procured  by  the  agent.     Un- 
der such   circumstances,   instead   of   demanding   payment  of  the 
balance  of  $1,093.02  due  him  by  the  agent,  he  simply  credited 
against  that  balance  such  proportion  of  his,  the  general  agent's, 
renewal  commissions  as  would  have  been  payable  to  the  agent,  had 
the  agent  remained  in  the  service  of  the  company.     If  the  contract 
between  the  company  and  the  agent  is  to  receive  the  construction 
for  which  the  company  now  contends,  there  was  no  reason  why 
these  credits  should  have  been  made.     The  company  or  its  gen- 
eral agent  could  have  called  upon  the  agent  to  pay  the  balance 
due  him  in  cash.     This  was  not  done.     There  are  some  things  in 
the  record  which  suggest  that  such  a  demand  would  at  the  time 
have  been  futile.     Apparently  for  some  six  months  after  the  in- 
debtedness of  the  agent  had  on  the  books  of  the  general  agent 
been    entinguished,    the    monthly    statements   were    sent   because 
nobody  happened  to  think  to  stop  sending  them.     This  is  not  an 
altogether  satisfactory  explanation.     It  shows  that  somebody,  act- 
ing for  the  company  or  its  general  agent,  had  not  the  clear-cut 
view  as  to  what  the  contract  between  the  company  and  the  agent 
meant  which  the  company  now  asserts  should  have  been  at  all 
times  obvious  to  everybody.     On  the  other  hand,  it  must  be  re- 
membered that  no  money  passed  in  consequence  of  any  of  these 
statements.     They  were  mere  bookkeeping  entries,   or  copies   of 
bookkeeping  entries.    As  such  they  did  not  necessarily  suggest  that 
the  matter  of  the  proper  construction  of  the  agent's  contract  had 
been  considered  by  officers  of  the  company  of  the  rank  and  posi- 
tion entitling  them  to  bind  the  company  by  their  interpretation 
of  the  contract  which  the  company  had  made.     The  construction 
now  contended  for  is  clearly  contrary  to  the  words  used  in  it. 
The  meaning  of  such  words  had  been  clearly  defined  by  the  courts 
long  before  the  contract  was  made.    Under  such  circumstances  the 
company  cannot  be  bound  to  a  different  interpretiition  by  what 
was  done  in  this  case.     I  have  treated  these  statements  as  in  evi- 
dence.    The  company  says  they  are  inadmissible.     It  objects  to 
them  because  it  says  that  the  plain  words  of  the  contract  must 
govern.    I  have  assumed  that  if  the  officers  of  the  company,  prop- 
erly authorized  to  bind  it  in  such  matters,  had  actually  united 
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idth  the  asentf=  in  construing  the  contract,  as  the  agent  now  savs 
'.hat  it  should  be  construed,  such  construction  might  require  seri- 
Dus  consideration.  I  have,  however,  held  that  there  is  no  evidence 
that  the  statements  in  question  ever  came  before  such  officers. 
While  I  have  admitted  them  in  evidence.  I  have  held  that  they 
were  not  sufficient  to  sustain  the  contention  in-  support  of  which 
they  were  offered.  Had  the  company,  through  so  long  a  period 
and  at  such  frequent  intervals,  done  something  which  from  a  prac- 
tical standpoint  changed  its  position  or  that  of  the  agent,  the  com- 
pany might  not  be  heard  to  say  that  what  it  allowed  its  subordinate 
employees  to  do  was  not  binding  on  it :  but  in  jx)int  of  fact  the 
sending  of  these  statements  changed  nothing.  They  affected  no- 
body for  good  or  ill.  The  bill  must  be  dismissed,  with  costs."  * 
Again,  local  agents  of  a  fire  insurance  company  are  entitled  to 
their  commissions  for  work  done  in  securing  and  writing  policies 
and  upon  the  subsequent  failure  of  the  company  it  is  not  entitled 
to  recover  back  from  the  agent  any  part  of  said  commissions,  and 
where  such  agents  and  the  policy  holders  have  been  duly  notified 
that  said  company  has  become  insolvent  and  the  latter  are  notified 
to  present  their  claims  to  the  receiver  for  the  unearned  part  of 
their  premiums,  and  the  local  agents  have  paid  the  claims  of 
some  of  the  small  policy  holders  on  insurance  they  have  secured, 
and  have  taken  an  assignment  of  the  same,  they  are  entitled  to 
the  full  amount  thereof  without  deduction  for  commissions  they 
have  earned  and  received.^ 

But  where  the  contract  between  an  agent  and  an  insurance  so- 
ciety pro\'ided  for  termination  of  the  contract  by  either  party 
upon  notice,  the  character  of  which  was  specified,  and  the  contract 
was  plain  and  unambiguous  in  its  terms  and  also  provided  for  the 
reduction  from  renewal  commissions  of  a  certain  per  cent  of  re- 
newal premiums  paid  when  the  agent  was  not  representing  the 
company  under  a  written  contract,  and  the  contract  was  legally 
terminated  and  the  society  deducted  the  percentage  as  agreed  upon, 
it  was  held,  upon  suit  by  the  agent  for  the  amounts  so  deducted, 
that  the  trial  court  did  not  err  in  finding  for  the  defendant.^ 

If  a  suit  to  recover  commis.sions  is  compromised  under  an  agree- 
ment to  reduce  the  rate  of  commission,  such  agreement  does  not 

*  As  to  construction  of  agency  con-  *  T.   T.   Hay   &  Brother  v.   Union 

tracts,  the  right  to  renewal  eommis-  Fire  Ins.   Co.  167  N.  Car.  82,  83  S. 

sions,  the  termination  of  agenc\'  and  E.  241,  s.  c.  168  N.  Car.  88,  83  S.  E. 

deduction  of  a  percentage  for  collec-  1092. 

tion.     See  Washington  Life  Ins.  Co.  ^  Deacon  v.  Equitable  Life  Assur. 

V.  Reinhardt,  —  Tex.  Civ.  App.  — ,  Soc.  17  Ga.  App.  74,  86  S.  E.  91. 
142  S.  W.  506,  41  Ins.  L.  J.  353. 
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constitute   a   novation   Avlien   the   original   contract  was  not  dis- 
charged.' 

§  6971.  Statutory  limitation  of  expenses  not  retroactive:  com- 
missions: reductions:  police  power:  constitutional  law. — The  New 
York  statute  concerning  limitation  of  expenses  of  domestic  life 
insurance  companies,  and  limiting  the  amount  which  such  compa- 
nies may  pay  for  new  business,^  is  not  retroactive;  nor  does  such 
statute  apply  to  an  existing  long  term  contract  with  a  general 
agent  so  as  to  reduce  the  amount.s  to  be  paid  him  under  his  con- 
tract; nor  does  the  police  power  of  the  state  extend  to  reducing 
such  compensation ;  nor  can  the  legislature  require  such  reduction 
when  it  impairs  the  obligation  of  contracts;  nor  does  a  provision  in 
a  contract,  by  a  general  agent  placed  in  charge  of  business  in  an- 
other state,  that  said  contract  is  subject  to  the  condition  that  the 
insurance  company  continue  to  be  legally  authorized  to  transact 
business  in  said  district,  make  the  compensation  provisions  sub- 
ject to  future  legislation  of  the  stiite  of  said  company's  incorpora- 
tion.^    Again,  even  though  a  statute  limits  the  amount  of  busi- 

'  Slaughter  v.   Hall,  —  Tex.   Civ.  executed,  October  30,  1901,  had  com- 

App.  — ,  133  S.  W.  496.  paratively  little  business  in  force  in 

8  N.  Y.  Insurance  Law,  sec.  97  (L.  the   states   of   Ohio,   West    Virginia, 

N.  Y.  1906,  p.  794,  c.  326,  sec.  33)  ;  Tennessee,      and      Kentucky.        The 

Parkers'  N.  Y.  Ins.  Law   (ed.  1915)  plaintiff,  who  was  a  resident  of  the 

p.  165.  city  of  Cincinnati,  Ohio,  covenanted 

^  Boswell  V.  Security  Mutual  Life  to  spend  his  entire  time  and  energies 

Ins.   Co.   193   N.  Y.   465,  19   L.R.A.  to    building    up    a   business   for   the 

(N.S.)    946    (annotated  on  effect  of  defendant   in  the  states  named   dur- 

legislation  limiting  cost  of  new  insur-  ing    the    twenty    years    the    contract 

ance     on     existing     contracts     with  was  to  run.     He  received  no  salary, 

agents),     86     N.     E.     532,    38    Ins.  He  paid  substantially  the  expense  of 

L.    J.    132n,    modifying    104    N.    Y.  the    undertaking,    and    it    is    obvious 

Supp.  130,  110  App.  Div.  723.     The  that   the  long   term   of   the   contract 

court  per  Bartlett  J.,  said:     "These  was  due  to  the  fact  that  its  initial 

are  the  two  questions  presented  for  years    would    be    unproductive    to    a 

our     determination.       The     first     is  great   extent ;    that    the    building   up 

whether  the  plaintiff's  contract  with  of  a  paying  business  was  a  work  of 

the  defendant  as  to  the  rate  of  com-  time,  hard  labor,  and  large  expendi- 

missions,  which  had  been  in  existence  ture.    It  appears  that,  after  the  lapse 

for    nearly    five    years,    and    having  of  some  five  years,  the  plaintiff  had 

about  fourteen  years  to  run,  at   the  secured    the    defendant    business   ag- 

time  section  97  of  the  insurance  law  gregating    about    .f5,000,000    now    in 

was  enacted,  in  1906,  is  affected  by  force  in  the  states  mentioned.     The 

said  legislation  to  the  extent  of  chang-  remaining  fourteen  years  or  more  of 

ing  its  provisions  as  to  the  amount  the   contract   term   evidently   covered 

of  plaintiff's  commissions  and   mate-  the  period  when  plaintiff  might  well 

rially  reducing  them.     It  is  important  expect  the  reward  for  past  labor  and 

to  keep  in  mind  the  precise  relations  expenditure.      The   plaintiff   an»l    de- 

of  the  parties.     The  defendant  com-  fendant    at    the    outset    liad    agreed 

pany   at  the  time   the   contract   was  upon  the  commissions  to  be  allowed 
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ness  which  the  insurer  may  write  and  a  policy  cannot  for  that  rea- 

the  former,  which  were,  by  legal  con-    him  to  perform  his  undertaking,  and 
struction,  to  be  paid  during  the  life   this  is,  of  course,  the  obligation  of  his 
of  the   contract,  unless   modified   by    contract.     .    .     .     Any  law  which  re- 
the  parties,  or  interrupted  as  to  its    leases  a  part  of  this  obligation  must 
future    performance   by   the   decease    in  the  literal  sense  of  the  rule  impair 
or  incapacity  of  the  plaintiff,  or  the    it.'    Applying   this   language   to   the 
corporate    death    of    the    defendant,    contract  before  us,  we  have  precisely 
We  thus  have  a  contract  in  full  force    the  situation  pointed  out  by  the  learn- 
and  effect  satisfactory  to  the  parties,    ed  Chief  Justice  in  his  illustration  of 
and   the  sole   question  presented   on    what   constitutes  the  impairment   of 
this  branch   of   the   case  is  whether    the  obligation  of  a  contract.     In  the 
that  has  been  abrogated  or  modified    present  case  definite  compensation  of 
by  the  subsequent  act  of  the  Legis-    the  plaintiff  by  way  of  commissions 
lature   of    the    state    of    New    York,    was  fixed  by  the  contract  for  twenty 
We   are   of   opinion  that   section   97    years,  subject  to  minor  exceptions, 
of  the  insurance  law  should  not   be        "In   2    Story   on   the    Constitution 
construed  as  retroactive,   and   there-    (section    1385),    the    learned    author 
fore  it   does  not  apply  to   the   con-    lays  down  the  rule  as  follows:     'It 
tract  before  us.     If  construed  other-    is  perfectly  clear  that  any  law  which 
wise,   it   would   contravene   the   pro-   enlarges,  abridges,  or  in  any  manner 
vision    of    the    Federal    Constitution    changes  the  intention  of  the  parties 
that  no  state  shall  pass  any  law  im-    resulting  from  the  stipulations  in  the 
pairing   the  obligation   of   contracts,    contract  necessarily  impairs  it.'     See 
Article  1,  sec.  10.     The  contract  pro-    also  People  ex  rel.  Manhattan  Sav- 
vides   for   an    ordinary   business    ar-    ings'  Institution  v.  Otis,  90  N.  Y.  48 ; 
rangement  between  a  citizen  of  Ohio    Ogden  v.  Saunders,  12  Wheat.  (25  U. 
and    a    private    corporation    of    this    S.)    256,   6   L.   ed.    606.      In    Mayor 
state.      It    does    not    offend    against    etc.    of   New    York   v.    Twenty-third 
public   policy,  and  cannot   be   inter-    Street   Railway   Co.   113  N.  Y.   311, 
fered  with  by  the  general  or  reserve   317,  21  N.  E.  60,  62,  Earl,  J.  states : 
powers  of  the  Legislature,  or  the  ex-   'It   is   difficult   to   put  precise  limits 
ercise  of  the  police  power.     At  this   upon   the   power  of  the   Legislature 
late  day  it   is   unnecessary  to  quote    thus  reserved  over  corporations  cre- 
largely  from  the  authorities  bearing   ated  jjy  it  under  its  authority.   Under 
upon  "the  question  when  the  obliga-   its    reserved    power    it    cannot    de- 
tion  of  a  contract  is  impaired.     In    prive    a    corporation    of    its    prop- 
Sturgis  V.   Crowninshield,   4   Wheat,    erty,  or  interfere  •  with  or  annul  its 
(17  U.   S.)    122,  197,  4  L.   ed.   529,    contracts  with  third  persons.'    People 
Chief    Justice    Marshall    said:      'In    v.   O'Brien,   111   N.   Y.   1,   2   L.R.A. 
discussing    the    question    whether    a   255,  7  Am.   St.  Rep.  684,  18  N.  E. 
state  is  prohibited  from  passing  such    692,    deals    with    the    legal    situation 
a   law   as   this,   our   first   inquiry   is    presented  when  the  Broadway  Rail- 
into  the  meaning  of  words  in  common    way   Company   suf¥ored   legal   death. 
use.      What    is    the   obligation    of   a    It  was  held  that  its  mortgages  and 
contract,  and  what  will  impair  if?   It    valid   contracts  survived  its   dissolu- 
would    seem    difficult    to    substitute    tion.      See   also   People    v.    National 
words  which  are  more  intelligible,  or    Trust  Co.  82  N.  Y.  283.    In  llie  case 
less   liable    to    misconstruction,    than    before    us    the    corporation    has    not 
those  which  are  to  be  explained.     A   suffered  legal  death,  but  is  a  going 
contract  is  an  agreement  in  which  a    company  clothed  with  all  its  charter 
party  undertakes  to  do  or  not  to  do    rights. 
a  particular   thing.     The   law   binds 

1578 


AGENTS— lilGHTS  AND  REMEDIES  §  697i 

son  be  issued,  an  agent  is  entitled  to  his  commissions  on  new  busi- 


"The  question  is  thus  presented 
whether  the  oblic:ation  of  the  con- 
iract  of  the  plaintiff  with  the  defend- 
ant company  can  be  impaired  by  the 
act  of  the  Legislature  of  the  state 
of  New  York  long  after  the  contract 
went  into  effect.  Tlie  counsel  seeking 
to  sustain  this  legislation  cites  two 
cases,  viz. :  People  v.  Globe  Mutual 
Life  Ins.  Co.  91  N.  Y.  174,  and 
People  V.  Formosa,  131  N.  Y.  478, 
27  Am.  St.  Rep.  612,  30  N.  E.  492. 
The  case  of  the  Globe  Mutual  Life 
Ins.  Co.  held  that  where  a  life  insur- 
ance company  had  entered  into  a 
contract  with  its  general  agent  for 
his  services  for  a  specified  term,  and, 
before  any  breach  of  the  contract  on 
its  part,  it  was  deprived  of  corpo- 
rate life  and  its  assets  turned  over 
to  a  receiver,  the  agent  had  no  valid 
claim  upon  the  fund  in  the  receiver's 
hands  for  damages  for  an  alleged 
breach  of  the  contract  because  of  the 
discontinuance  of  his  employment. 
Tlie  case  of  People  v.  Formosa, 
sui>ra,  held  that  a  foreign  corpora- 
tion seeking  to  do  business  in  this 
state  must  obey  its  laws  and  conform 
to  its  public  policy.  And  it  was 
accordingly  held  that  the  provision 
of  law  in  relation  to  life  insurance 
conijianies  doing  business  in  this  state 
which  forbids  them  or  their  agents 
from  paying  or  allowing  any  rebates 
of  premiums  as  an  inducement  to 
any  person  to  insure,  and  declaring 
any  person  violating  the  prohibition 
guilty  of  a  misdemeanor,  was  con- 
stitutional; and  the  fact  that  a  per- 
son indicted  and  found  guilty  of  a 
violation  of  the  act  was  acting  in  the 
transaction  as  an  agent  of  a  foreign 
corporation  did  not  affect  his  lia- 
bility. 

"Obviously  these  oases,  having  in 
mind  what  was  actually  decided 
therein,  have  no  bearing  on  the  ques- 
tion before  us.  The  Ai)pellate  Di- 
vision in  discussing  when  the  obliga- 
tion of  the  contract  is  impaired 
states :      'The    rule    doubtless    is,    as 
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contended  by  plaintiff,  that  the 
Legislature  under  this  resented  power 
granted  to  it  by  the  Constitution 
cannot  interfere  with  or  annul  a  con- 
tract between  a  corporation  and  other 
parties.'  This  concession  is  in  ac- 
cordance with  the  unbroken  current 
of  authority,  either  in  the  case  of  a 
contract  terminated  by  the  legal  death 
of  a  corporation,  where  the  agent 
may  resort  to  the  receiver  for  the 
collection  of  any  amount  due  him  at 
that  time,  or  the  case  of  an  agent  of 
a  going  corporation,  where  contract 
obligations  for  his  benefit  cannot  be 
impaired  by  subsequent  legislation. 
The  ground  upon  which  the  court  be- 
low rested  its  decision  is  best  stated 
in  its  own  language  as  follows : 
'Now,  the  plaintiff,  when  he  became 
the  general  agent  of  the  defendant 
under  his  contract,  became  vitally 
and  essentially  connected  with  its 
"domestic  affairs."  He  became  an 
important  part  of  its  mechanism. 
The  machinery  of  life  insurance  has 
largely  been  conducted  through  the 
instrumentality  of  agents.  Such  cor- 
porations have,  through  their  agents, 
promulgated,  performed,  and  per- 
petuated their  policies,  plans,  and 
purposes,  and  through  them  the 
wrongs  and  abuses,  if  any,  of  life 
insurance  have  sometimes  been  in- 
flicted on  a  confiding  public.  When 
plaintiff  made  his  contract,  he  knew 
that  he  was  to  become  an  essential 
factor  in  the  domestic  affairs  and  in- 
ternal organism  of  the  defendant, 
and  that  such  domestic  affairs  and 
internal  organism  were  under  the  re- 
ser\^e  power  of  the  Constitution  of 
this  state,  subject  to  legislative 
change.  He  became  identified  with 
the  operation,  development,  and  busi- 
ness life  of  the  defendant  and  one  of 
the  organs  of  its  corporate  existence.' 
The  learned  court  then  cites  People 
V.  Globe  Mutual  Life  Ins.  Co.  and 
People  V.  Formosa,  sujira.  Refer- 
ring to  the  Formosa  Case,  the  murt 
said:  'What  was  said  in  the  above 
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ease  is  doubly  emphasized  when  we    corporations  might  be  limited  or  re- 
recall  that   the  act  of  190U  was  en-    stricted  in  its  operation  in  such  a  way 
acted  in  response  to  an  aroused  and    as  to  affect  the  plaintiff's   contract.' 
urgent   public    sentiment    as   the   re-        "The  court  below  in  quoting  from 
suit   of   great   evils   and   abuses   dis-    the  contract,  as  above,  is  in  error  as 
closed  by  the  processes  of  a  legisla-    to  its  terms  only  relating  to  a  total 
tive  investigation.     And,  when  "it   is    cessation  of  business.     The  quotation 
also  recalled  that  among  such  abuses    is    very    clear    when    the    other   pro- 
were  the  methods  employed  by  eer-    visions  of  the  contract  are  recalled, 
tain   agents,    the    claim  "of    plaintiff    The  defendant  was  entering  upon  an 
that  his  contract  was  not  within  the    agreement   with   the   plaintiff   in   re- 
purview   of   the   statute   would   seem    gard  to   territory   covering  the  four 
to  be   completely  refuted.'     We  are    states  named,  and  the  first  provision 
unable  to  concur  in  this  reasoning  of    was  that  the  contract  was  subject  to 
the    court    below.      The    plaintiff    in    the     condition     that     the     defendant 
executing  his   contract  with   the  de-    should  continue  to  be  legally  author- 
fendant  became  its  general  agent  in    ized  to  transact  business  in  the  dis- 
the  foreign  territory  named,  "subject    triet    covered    by    these    states,    and, 
to    the    provisions  'thereof,    nothing    furthermore,    it    was    provided    that 
more  or  less,  and  no  inference  is  to    should  authority  to  transact  business 
be  drawn  that  he  became  a  factor  in    in    any    section    thereof— that   is,    in 
the  domestic   affairs,  mechanism,  in-   any    of    the    territory    embraced    by 
ternal  organism,  or  policy  of  the  de-    the    four   states— be   withdrawn,   the 
fendant.     The  opinion  of  .the  court    contract  should  become  null  and  void 
below  then  continues :     'Were  there    so  far  as  new  business  in  such  section 
otherwise   anv  doubt  that   the  legis-    is  concerned.    We  cannot  concur  with 
lation  in  question  was  within  the  con-    the  reasoning  that  this  very  proper 
templation  of  the  parties  to  the  con-    provision  in  the  contract  relating  to 
tract,  such  doubt  would  be  dissipated   the   four  states  named   leads  to  the 
by   reference   to   the   following   pro-    inference  that  the  parties  clearly  had 
vision  in  such  contract:     "This  eon-   in  mind  the  possibility  that  the  Legis- 
tract  is  made  subject  to  the  condition    lature    of    the-  state    of    New    York 
that  the  said  company  is  and  shall    might  interdict   the   defendant   from 
continue  to  be  legally  authorized  to    all   business   within   the   states   com- 
transact    business    in    said    district,    prising  the   plaintiff's   territory.     It 
Should  authority  to  transact  business    is  doubtless  true  that  the  defendant, 
in  any  section  thereof  be  at  any  time   as    a    domestic    corporation    of    this 
terminated,  this  contract  shall  become    state,   was   bound   to   know    the   law 
null  and  void  so  far  as  new  business    that,    if   it    violated    the   statutes   of 
in  such  section  is  concerned."     True,   this   state,  to   such   an   extent  as   to 
this  provision  in  terms  only  relates    merit  corporate  death,  the  Legislature 
to  a  total  cessation  of  business.     But    had  full  power  and  authority  to  in- 
the  parties  clearly  had  in  mind  the   fliet  upon  it  that  penalty.    The  result 
possibility    that    the    Legislature    of    of  such  legislative  action  would  ter- 
this  state  might  interdict  the  defend-    minate  all  contracts  of  agency  which 
ant    from    all    business    within    the    were,  of  course,  dependent  upon  the 
states  comprising  the  plaintiff's  ter-    continued  life  of  both  parties.     We 
ritory.      They    were    also    bound    to   agree  with   the  contention  of  plain- 
know,    what    no    one    disputes,    that   tiff's  counsel  that  the  police  power  of 
said  Legislature  might  put  the  cor-   the  state  cannot  justify  the  reduction 
poration  to  death.    Knowing  all  this,   by  law  of  the  compensation  which  the 
it  was   a  psychological   impossibility   defendant  agreed  in  its  contract  with 
for  the  parties  not  to  include  within    the    plaintiff   to    pay   him.      We   see 
their  mental  grasp  the  idea  that  the    nothing  in  the  provision  of  the  con- 
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ness  which  will  bring  the  amount  so  written  within  the  statute 
where  such  business  is  within  the  terms  of  his  contract,^" 

§  697j.  Statute  requiring  license  of  agent  or  broker:  when  com- 
missions not  recoverable:  when  recoverable:  unconstitutional  stat- 
ute.— No  recovery  of  his  commij^sions  can  be  had  by  one  wlio  se- 
cures appHcations  for  insurance  at  a  time  when  he  has  not  eom- 
phed  with  the  statute  prohibiting,  under  penalty,  the  soliciting  of 
insurance  without  a  license,  although  the  policies  are  not  issued 
until  after  the  license  is  procured,  and  the  statute  does  not  expressly 
prevent  recovery  of  the  commissions."  A  statute  which  is  uncon- 
stitutional is  no  defense  to  an  action  for  commissions.  So  where 
policies  were  issued  and  the  premiums  paid  and  the  demand  for 
commissions  wa.s  refused  on  the  ground  that  a  broker's  certificate 
of  authority  required  by  said  statute  had  not  been  obtained,  it 

tract,  or  in  the  surroundins^  circum-  at  page  137,  14  Sup.  Ct.  499,  at 
stances  of  this  ease,  that  discloses  a  page  501,  38  L.  ed.  385,  the  court 
situation  which  warrants  an  appeal  said:  'The  Legislature  may  not,  in 
to  the  police  power.  While  it  has  the  guise  of  protecting  the  public  in- 
been  frequently  said  that  the  police  terests,  arbitrarily  interfere  with 
power  cannot  be  defined,  and  it  is  private  business  or  impose  unusual 
not  desirable  to  have  it  limited  by  or  unnecessary  restrictions  upon  law- 
a  hard  and  fast  definition,  yet  all  ful  occupations.  In  other  words,  its 
the  cases  hold  that  it  must  be  invoked  determination  as  to  what  is  a  proper 
in  order  to  protect  the  lives,  health,  exercise  of  its  police  power  is  not 
morals,  comfort  and  general  welfare  final  and  conclusive,  but  is  subject  to 
of  the  public.  There  is  nothing  in  the  supervision  of  the  courts.'  See 
the  facts  of  this  case  that  bring  it  also  Wright  v.  Hart,  182  N.  Y.  330, 
within  any  of  the  accepted  definitions  333,  2  L.R.A.(N.S.)  338,  75  N.  E. 
of  the  police  power.  404.  The  court  below  at  the  close  of 
"Referring  to  the  nature  of  this  its  opinion  states  that:  'Having 
power.  Judge  Peckhani,  in  Health  reached  the  conclusion  that  the  stat- 
Department  of  New  York  v.  Rector  ute  limits  the  amount  which  the  de- 
of  Trinity  Church,  145  N.  Y.  32,  27  fendant  may  lawfully  pay  the  plain- 
L.R.A.  710,  45  Am.  St.  Rep.  579.  39  tiff,  it  is  unnecessary  to  consiiler  the 
N.  E.  833,  said:  'It  has  frequently  further  question  raised  by  defendant 
been  said  that  it  is  ditficult  to  give  as  to  the  difference  in  the  forms  of 
any  exact  definition  which  shall  prop-  policies." 

erly  limit  and  describe  such  power.  It  As  to  impairment  of  obligation  of 

must  be  exorcised  subject  to  the  pro-  contracts     generally,     see     Joyce  on 

visions  of  both  the  federal  and  state  Franchises,  sees.  301-340. 

Constitutions,  and  the  law  passed  in  ^°  Rnsli  v.  New  York  Life  Ins.  Co. 

the  exercise  of  such  power  must  tend*  119  N.  Y.  Supp.  79t),  135  App.  Div. 

in    a  degree  that   is   percept il)le   and  447. 

clear  toward  the  preservation  of  the  ^^  Black   v.    Security   Mutual    Life 

lives,  the  health,  the   morals,  or  the  Assoc.  95  Me.  35,  54  L.R.A.  939,  49 

welfare  of  the   comnumity,   as  tho.^e  Atl.  51. 

words  have  been  used  and  construed  Ou  etifect  of  agent's  failure  to  pro- 

in    many    cases    herotoPore    decided.'  cutv    license,    see    note    in    1    L.R.A. 

This  general  subject   was  co)isi(lerpd  (X.S.)    1159. 
in  Lawton  v.  Steele,  152  U.  S.  133, 
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was  held  that  inasmuch  as  the  purpose  of  such  statute  was  to  con- 
fine the  business  of  broker  in  procuring  insurance  to  those  who 
should  make  that  their  principal  business,  or  who  should  be  real 
estate  agents  or  brokers  it  was  unconstitutional  as  confining  the 
business  of  agents  or  brokers  to  a  special  class,  and  therefore  the 
commissions  must  be  paid.-^^ 

The  defense  that  the  agent  had  not  complied  with  the  statute 
and  was  not  an  agent  of  insurer  must  be  pleaded  to  be  available 
in  an  action  for  commissions.^^ 

§  697k.  When  agent's  right  to  renewal  commissions  assignable: 
trustee  in  bankruptcy. — A  trustee  in  bankruptcy  of  an  insurance 
agent  has,  under  the  provisions  of  the  bankruptcy  act,  a  right  to  his 
commissions  on  renewals  as  property  which  may  be  transferred, 
where  his  contract  gives  him  such  commissions  for  a  term  of  years, 
and  in  case  of  his  death,  gives  them  to  his  estate,  although  the  con- 
tract is  terminable  by  the  company  upon  his  failure  to  comply 
with  its  conditions.^* 

§  6971.  Annuity  in  compromise  of  claim  of  manager  for  breach 
of  employment  contract:  priority  over  general  creditors. — If  an 
annuity  is  granted  to  the  manager  of  a  life  department  in  com- 
promise of  a  claim  for  damages  for  breach  of  contract  to  employ 
he  is  an  "annuitant"  within  the  meaning  of  the  Assurance  Com- 
panies Act  of  England  and  can  claim  priority  for  said  annuity 
out  of  the  statutory  deposit  as  a  life  policy  holder  over  general 
creditors.  ^^ 

^2  Hauser  v.  North  British  Mercan-  ^^  British    Union    &   National    Ins. 

tile  Ins.  Co.  206  N.  Y.  455,  42  L.R.A.  Co.  In  re,  83  L.  J.  ch.  596  [1914]  2 

(N.S.)   1139   (annotated  on  constitu-  ch.  77,  111  L.  T.  357,  3  T.  L.  R.  520, 

tionality  of  statute  restricting  right  rev'g    [1914]    1   c.    724.      Assurance 

to   engage   in   particular   profession,  Co's  act   1909    (9  Edw.   VII.   c.  49) 

business  or  occupation  to  those  who  sees.  1  (a)  2,  s.  3,  subs.  2,  s.  30   (a) 

intend  to  make  it  their  principal  call-  (b).     The  company  was  incoi-porated 

ing),  100  N.  E.  52,  ait'g  136  N.  Y.  to  carry  on  every  kind  of  insurance 

Supp.  1015,  152  App.  Div.  91;  see.  except    employers'    liability    and    to 

142,  Ins.  Law  N.  Y.,  first  inserted  in  grant  all  kinds  of  annuities,  whether 

L.  1911,  c.  478,  as  am'd  by  L.  1912,  dependent  upon  human  life  or  other- 

e.  1,  held  unconstitutional.  wise,  and  a  sum  of  £20,000  was  de- 

^3  Thomas  v.  Atkinson,  94  S.  Car.  posited     under     the     life     assurance 

125,  77  S.  E.  722.  pompanies  acts,  1870  to  1872.     The 

14  Wright,  In  re,  157  Fed.  544,  85  company  was  being  wound  up  under 

C.   C.  A.  206,  18   L.R.A. (N.S.)    193  supervision    and    the    claims    on    life 

(annotated  on  assignability  of  insur-  policies  had  been  satisfied.    After  the 

ance  agent's  right  to  commissions  or  company    had    discontinued    the    in- 

renewal   premiums),   s.    c.   177    Fed.  dust  rial  life  assurance  business  ncgo- 

579.  tiations  took  place  with  a  view  to  the 

As  to  bankruptcy,  insolvency,  dis-  retirement    of    the    general    manager 

:J  solution,   see   §§    1454,   3590    et   seq.  and  maiiMsrer  of  the  life  department. 

herein.  He  "brought  action  against  the  com- 
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§  657m.  Insurer  not  liable  on  oral  contract  of  president  to  pay 
agent  annually  for  life. — Where  there  is  no  evidence  of  a  course  of 
(Icahng  ju.'^tit'vino;  the  exercise  of  sucli  authority,  and  there  is  no 
ratification  of  sucli  an  agreement  an  oral  contract  or  promise  made 
by  the  president  of  a  mutual  insurance  company  to  pay  an  agent 
upon  the  termination  of  his  agency  in  a  certain  contingency  a 
sum  annually  for  life  is  unenforceable.^^ 

§  698.  Rights  of  agents  as  to  the  premium. — The  premium  here 
is  a  debt  due  from  the  assured  to  the  assurer.  But  there  may  be  a 
special  agreement  to  the  contrary,  or  a  different  rule  may  be  estab- 
lished by  a  course  of  dealing  between  the  parties,  or  circumstances 
may  arise  which  would  change  the  rule.  Thus  where  the  assured 
directs  the  broker  to  charge  him  the  premium,  or  has  given  him 
a  note  therefor,  the  latter  may  maintain  his  action  for  the  same." 
And  if  a  broker  procures  a  policy  at  assured's  request  and  pays  the 
premium  he  is  entitled  to  recover  the  same,  but  otherwise  where 
there  is  no  agreement. ^^  But  the  burden  of  proving  authority  to 
procure  the  policy  rests  upon  the  one  who  advances  the  premiums.^' 

Taking  the  agent's  note  does  not  of  itself  alone  waive  the  right 
to  look  to  the  assured  for  the  premium,2°  and  an  action  cannot  be 
maintained  by  the  holder  of  a  life  insurance  policy  against  the 
agents  of  a  life  insurance  company  for  premiums  paid  them  on 
the  same,  when  it  appears  that  the  policy  conforms  to  the  applica- 
tion and  is  in  accordance  with  the  agreement  of  such  agents.  Nor 
can  such  an  action  be  maintained  against  either  the  principal  or 
agept  without  proving  that  he  has  offered  to  return  the  policy,  or 
that  it  is  worthless.^  And  the  principal  may  be  liable  here  to  the 
agent  for  the  premium  where  the  latter  can  show  that  he  has  ac- 
tually paid  it  to  the  insurer,  although  tliis  must  be  proven  by 

pany  for  breach  of  his  agreement  of  ^^Rennie  v.  Mutual  Life  Ins.  Co. 

employment,    non-payment    of    com-  of  N.  Y.  176  Fed.  202,  99  C.  C.  A. 

missions,  and  for  breach  of  an  alleged  556,  39  Ins.  L.  J.  S09n. 

verbal  agreement  to  pay  him  a  cer-  ^"^  Taylor  v.   Lowell,  3   jNIass.   331, 

tain    sum    per    year    on    retirement.  352,  3  Am.  Dec.  141. 

The  action  was  compromised  on  terms  ^^  Holmes    v.    Thomason,    2.j    Tex. 

whereby    the    company    was   to    pay  Civ.  App.  ;389,  61   S.  W.  504.     See 

him   a  certain   speciticd  life  annuity  Lord  v.  Downs,  112  Me.  396,  92  Atl. 

and  he  was  to  release  the  company  327.     Examine   Harrison    v.   Birrell, 

from  all  claims.     It  was  claimed  that  58  Oreg.  410,  115  Pac.  141,  40  Ins. 

the  annuity  so  granted  constituted  a  L.  J.  1285. 

charge  on  the  deposit  fund  in  priori-  ^^  Lord  v.  Downs,  112  Me.  396,  92 

ty  to  any  claims  otlier  than  life  assur-  Atl.  327. 

ance  claims,  and  it  was  held  that  the  ^^  Insurance   Co.    of   Pennsylvania 

claimant's  annuity  was  a  life  annuity  v.  Smith,  3  Whart.  (Pa.)  520. 

wifliin  the  act  of  1909,  so  as  to  give  ^Farrow  v.  Cochran,  72  Me.  309. 

him    a   prior   claim    on    the    deposit 

fund. 
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other   evidence  than   the   acknowledgment  in   the   pohcy;^   and 
where  the  company's  agent  pays  the  premium  himself,  he  may 
recover  the  same  from  the  assured.^     So  it  would  undoubtedly  be 
true,  that  if  the  agent  of  the  company  had,  by  a  course  of  dealing 
and  by  a  system  of  credits  and  mutual  accounts  between  his  prin- 
cipal and  himself,  received  from  the  latter  a  credit  for  the  premium, 
that  he  could  recover  the  same  from  the  a^^sured.*     And  where, 
after  the  maturity  of  a  premium   note,  the  insurance  company 
treats  the  policy  as  in  force  and  the  premium  as  paid,  charging 
the  amount  thereof  to  the  agent,  and  making  him  answerable  there- 
for, and  turns  the  note  over  to  the  agent,  the  agent  is  entitled  to 
recover  on  the  note  against  the  insured;  but  no  recovery  can  be 
had  thereon  if,  when  the  note  became  dishonored,  it  was  repudiated 
by  the  company  and  the  policy  treated  as  forfeited.^    If  the  policy 
provides  that  the  unpaid  premium  shall  be  deducted  in  case  of  loss 
from  the  amount  due  therefor,  the  acknowledgment  of  the  pay- 
ment in  the  poHcy  does  not  discharge  the  assured  of  his  liability.^ 
A  firm  may  be  liable  for  the  premium  by  reason  of  the  act  of  one 
of  its  partners.     Thus,   if  by  the  articles  of  agreement  betweep. 
partners  the  powers  of  individual  partners  are  restricted  in  the 
matter  of  effecting  insurances,  and  the  limitation  is  unknown  to 
the  insurer  or  the  agent  employed,  the  firm  is  bound  by  the  act  of 
a  member  in  effecting  the  insurance,  or  in  the  employment  of  the 
agent  therefor,  and  is  liable  for  the  premium  or  commissions^    But 
if  a  broker  effects  a  policy  for  a  part  owner,  acting  without  au- 
thority, to  insure  for  the  other  part  ownei-s,  he  can  look  only  to 
his  employer  for  his  premiums,  and  is  responsible  to  him  alone 
for  the  losses  paid  the  broker  by  the  underwriters,  unless  such  part 
owners  adopt  the  principal's  unauthorized  act.^    But  a  broker  can- 
not recover  from  the  insurers  the  premium,  unless  the  insurance 
is  legal,  even  though  the  broker  may  have  actually  paid  the  same.' 

2  Millick  V.  Peterson,  2  Wash.   (U.  dispensed  with;  which  latter  was  the 
S.  C.  C.)  31,  Fed.  Cas.  9,601.  real   point. 

3  Sheldon   v.   Connecticut   Ins.    Co.  ^  Marskey  v.  Turner,  81  Mich.  62, 
25    Conn.    207,    65    Am.    Dec.    565;  45  N.  W.  644. 

Home   Ins.   Co.   v.   Curtis,   32   Mich.  ^  See   Phoenix   Ins.    Co.   v.   Figuet, 

402.  7    Johns.    (N.    Y.)    383;    MiUick    v. 

4  See  Harrison  v.  Birrell,  58  Oreg.  Peterson,  2  Wash.  (U.  S.  C.  C.)  31 
410,  115  Pac.  141,  40  Ins.  L.  J.  1285,  Fed.  Cas.  No.  9601 ;  Reed  v.  Pacific 
citing  Willey  v.  Fidelity  &  Casualty  Ins.  Co.  1  Mete.  (42  Mass.)  171. 
Co.  (U.  S.  C.  C.)  77  Fed.  961,  26  "^  2  Kent's  Commentaries  (5th  ed.) 
Ins.  L.  J.  713,  aft'd  80  Fed.  497,  25  41;  Story  on  Partnership,  pp.  150, 
C.  C.  A.  593.  In  this  case  the  course  151,  158;  2  Duer  on  Ins.  (ed.  1846) 
of    dealing   was    for    the    insurer   to  p.  98,  sec.  4. 

charge  the  general  agent  with  re-  '  Roberts  v.  Ogilby,  9  Price,  269. 
newal  receipts  forwarded  for  deliv-  'Ex  parte  Mather,  3  Ves.  Jr.  373; 
€ry,    and    cash    payment    was    held    Stackpole  v.  Earle,  2  Wils.  133. 
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It  is  held  in  England  that  it  is  no  defense,  in  an  action  by  the 
broker  for  prcniinnis  aiiainst  the  assured,  that  the  under\vritei"s' 
names  had  not  been  submitted  to  him  for  approval,  altliougli  the 
agreement  was  that  the  policies  should  be  effected  with  under- 
writers satisfactory  to  the  assured,  where  the  insurance  was  effect- 
ed and  the  assured  made  no  objection  till  the  voyage  was  com- 
pleted.^" It  is  also  held  that  as  the  broker  is  the  agent  of  both 
insured  and  insurer,  he  may,  upon  notice  warranting  such  act, 
return  the  insured  a  portion  of  the  premium,  and  pay  the  balance 
only  to  the  insurer.^^  Nor  can  the  broker  recover  the  premium 
from  the  assured  as  money  paid,  unless  he  has  actually  paid  it 
over  to  the  underwriter.^^  And  if  a  broker  pays  a  premium  con- 
trary to  the  instructions  of  his  principal,  he  cannot  recover  it  from 
the  insured. ^^  Another  case  might  be  assumed  where  the  principal 
would  be  liable  to  the  agent  for  the  premium,  and  that  is,  where 
he  adopts  a  valid  contract  of  insurance  made  by  a  voluntary  agent, 
the  latter  having  advanced  tlie  premium,  but  he  may  act  upon 
the  supposition  that  the  agent  has  paid  only  the  usual  premium  for 
similar  risks,  and  may  refuse  to  indemnify  him  for  the  excess.^* 
Again,  the  English  rule  making  the  broker  and  not  assured  liable 
for  the  premium  applies  to  a  policy  other  than  the  ordinary  Lloyds 
form,  wherein  the  as.sured  promises  payment  of  premiums.^*  If 
insured  keeps  a  policy  for  a  considerable  period  and  then  returns  it 
as  never  having  been  accepted  for  any  purpose  and  for  cancelation 
a  broker  who  had  procured  the  insurance  at  the  request  of  in- 
sured's manager  may  recover  from  said  insured  the  expenses  or 
amount  which  he  had  been  obliged  to  pay  as  earned  premium  on 
the  policy. ^^ 

§  699.  Set-off:  agent. — Under  the  English  decisions,  a  distinc- 
tion has  been  made  between  the  right  to  set-off,  under  the  stat- 
utes concerning  set-off,  and  cases  where  the  parties  are  insolvent ;  the 

w  Dixon    V.    Hovill,   4   Bing.    665,  Muir,  1  Camp.  532a;  Power  v.  Butch- 

1  Moore  &  P.  656.     The  custom  or  er,  10  Barn.  &  C.  346,  13  Eng.  Rul. 

course  of  dealing  between  the  broker  Cas.  407. 

and    underwriter  in    England   should  ^^  Slioemaker    v.    Smith.    2    Binn. 

be  considered,  as  there  the  premium  (Pa.)  2.59. 

is  scarcely  if  ever  paid  till  long  after  ^*  2    Duer    on    Marine    Ins.     (ed. 

the   polit-y  i.s  effected,  a  running  ac-  1846)   138,  et  seq. 

count  being  kept  between  them.     See  ^*  Universo   Ins.   Co.   v.   ^Merchant.-^ 

1  Arnoukf  on  Marine  Ins.  (Maclach-  Marine  Ins.  Co.   [1897]   2_Q.  B.  93, 

lan'.s  ed.  1887)  p.  24G.     See  Id.  (8th  (i6  L.  .1.  Q.  B.  N.  S.  564,  <6  Law  T. 

ed.  Hart  &  Simey)  sees.  104  et  seq.,  Rep.  748. 

pp.  142  et  seq.  ^^  Silverman     v.     Kaukanna^  Ga.s, 

"  Shee  v.  Clarkson,  12  East,  507.  Electric  Lisht  &  Power  Co.  147  Wis. 

l^Arnould    on    Marine    Ins.    (Per-  454,  133  N.  W.  640. 
kins'    ed.)    137,   sec.    6J);    Dalzell    v. 
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object  of  the  mutual  credit  clause  under  the  bankruptcy  statutes 
being  held  not  to  be  to  avoid  cross-actions,  but  to  do  substantial 
justice  between  the  parties;^'''  that  the  latter  extends  to  mutual 
credits,  the  former  only  to  mutual  debts;  that  is  a.«certained  and 
liquidated  claims.  Thus,  unadjusted  losses,  in  case  of  solvency, 
are  not  mutual  debts,  and  cannot  be  set  off  against  premiums  by 
the  broker,  while  in  case  of  bankruptcy,  they  are  mutual  credits, 
and  may  be  set  off."  In  considering  these  early  English  decisions 
on  the  question  of  set-off,  consideration  must  also  be  given  to  the 
system  of  credits  existing  between  the  parties,  and  also  to  the  fact 
that  the  broker  is  agent  of  both  parties.  In  this  country,  the  right 
to  set  off  must  depend  upon  statutory  enactments, ^^  An  agent's 
right  to  a  set-off,  as  against  the  assured,  depends  upon  his  having 
a  lien  of  the  policy,  or  having  made  advances  on  the  credit  there- 
of.^°  So,  also,  the  agent's  right  to  set  off  a  loss  may  depend,  it  seems, 
upon  not  only  such  cases  as  where  he  has  a  lien  upon  the  policy, 
but  also  upon  the  right  to  maintain  an  action  in  his  own  name.^ 

There  is  no  such  a  breach  of  the  contract  of  agency  by  the  ap- 
pointment of  a  receiver  as  to  entitle  the  agent  to  retain  premiums 
to  off  set  claimed  damages,  as  such  appointment  precludes  officers 
and  agents  of  the  company  interfering  with  the  receiver  and  the 
performance  of  services  by  them  would  be  illegal.^ 

§  700.  Same  subject:  English  authorities. — Where  an  agent  was 
procured  to  effect  insurances  under  an  agreement  to  reimburse 
himself  for  the  premiums  out  of  the  freight,  it  was  held  that  in- 
surer could  set  off  the  premiums.^  And  where  the  underwriter 
becomes  bankrupt,  the  right  of  the  broker  to  apply  premiums  on 
hand  to  the  satisfaction  of  claims  of  the  assured  against  the  under- 
writer ceases,  as  to  all  claims  not  antecedently  adjusted,  in  the 

^■^  Foster    v.    Wilson,    12   Mees.    &  17  Earl  of  Halsburv's  Laws  of  Eng- 

W.  203,  per  Parke,  J.  land,  p.  350. 

18  Gordon  v.  Bowne,  2  Johns.    (N.  On  set-off  of  claims  by  and  against 

Y.)    150;    Curamings   v.    Forester,    1  insurance    broker    in    case    of    bank- 

Maule    &    S.    494,    per    Lord    Ellen-  ruptey,  see  note  in  55  L.K.A.  45,  61. 

borough ;  Koster  v.  Eason,  3  Maule  ^^  See  Gordon  v.  Bowne,  2  Johns. 

&  S.  112;  Grant  v.  Roval  Exch.  Co.  (N.  Y.)  155. 

5  Maule  &  S.  439 ;  2  Duer  on  Marine  ^o  Qlive  v.  Smith,  5  Taunt,  56. 

Ins.  (ed.  1846)  311,  et  seq.,  and  cases  ^  2  Duer  on  Marine  Ins.  (ed.  1846) 

cited;    1    Amould    on    Marine    Ins.  317.      Right    of   company   to   set-off 

(Perkins'  ed.)   115,  et  seq.  and  cases  against  commissions  where  the  loss  is 

cited;   Id.    (Maclaehlan's    ed.    1887)  sustained  through  agent's  mis^-onduct, 

pp.  193  et  seq.  219,  246;  Id.  (8th  ed.  Fudicker   v.    Guardian    Mutual    Life 

Hart  &  Simey)  sees.  104  et  seq.,  pp.  Ins.  Co.  62  N.  Y.  392. 

142  et  seq.  2  La^^  y   Waldron,  230  Pa.  458,  79 

Set-off  of  premiums  and  los.ses  as  Atl.  647. 

between  broker  and  underwriter,  see  ^  Foy  v.  Bell,  3  Taunt.  493. 
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absence  of  an  express  or  implied  authority  extending  to  payments 
or  adjustments  to  be  made  subsequently  to  the  bankruptcy,  and 
the  bankrupt  having  adjusted  such  claims  with  the  broker  prior 
to  the  bankruptcy,  his  assignees  may  recover  from  the  broker  the 
amounts  due  on  policies  subscribed  to  him  prior  to  the  bank- 
ruptcy, and  not  adjusted,  nor  can  the  broker  in  such  ca.-e  deduct 
premiums  returnable  from  the  underwriter  on  other  policies ;  * 
but  if  the  underv>riter  acknowledges  the  loss  to  a  certain  amount, 
so  that  it  becomes  a  liquidated  demand  in  the  nature  of  an  account 
stated,  the  broker  may  set  off  the  loss  as  against  premiums  due 
from  him,^  although  an  agent  may  not  have  a  right  to  set-off  under 
the  statute,  yet  if  "he  has  a  lien  on  the  polic}-,  and  the  undenvriter 
demands  the  premiums,  he  may  set  off  the  losses  due  against  the 
premiums,  provided  the  underwriter  be  solvent.^  And  in  an 
action  against  the  broker  by  the  underwriter  for  premiums,  the 
former  may  set  off  the  amount  due  for  return  premiums  on  the 
same  policies  if  his  agency  has  not  determined.'  An  adjustment 
allowing  set-offs  made  between  the  broker  and  the  underwriter 
binds  the  latter  and  his  assignees  in  case  of  his  bankruptcy.^ 
Where  the  assured  sent  the  policy  to  the  broker  to  settle  the  losses 
and  receive  payments  thereof  from  the  underwriters,  and  one  of 
the  latter  set  off  an  account  due  him  from  the  broker  for  premiums 
on  other  policies,  and  paid  the  balance  in  cash,  it  was  held  that 
the  agents  had  no  authority  to  receive  the  payment  otherwise  than 
in  money,  and  that  such  set-off  was  not  a  payment  of  the  loss,  not- 
withstanding a  usage  at  Lloyds  to  settle  losses  in  this  manner,  for 
it  was  an  attempt  to  pay  the  debt  of  one  person  with  the  money  of 
another.^  Although  the  agent  has  no  lien  upon  the  policy,  he 
may  yet  have  a  right  to  a  set-oft'  for  demands  against  the  assured 
where  the  general  law-merchant  or  usage  or  course  of  business 
between  him  and  his  principal  warrants  it.^°  And  where  a  del 
credere  agent  has  recovered  judgment  against  the  assured  for  his 
del  credere  commissions,  the  assured  cannot  set  off,  in  reduction 
of  the  damages,  losses  not  indemnified.^^  Nor  can  a  del  credere 
agent  set  off  unadjusted  losses  against  an  action  for  premiums  on 

<  Parker   v.    Smith,   16   East,   381.  "^  Sliee  v.  Clarkson,  12  East.  507. 

See  Thompson  v.  Redman,  11  Mees.  ^  Parker   v.    Smith,   16    East,   381. 

&  W.  490,  534;  Minett  v.  Forester,  See  Thompson  v.  Redman,  11  Mees. 

4  Taunt.  541,  note.  &  W.  490. 

5  Wienholt    v.    Roberts,    2    Camp.  »  Todd  v.  Reid,  4  Bam.  &  Aid.  210. 

586.      See    dimming   v.    Forester,   1  ^^  See   2   Phillips   on    Marine   Ins. 

Maule  &  S.  497.  (3d  ed.)   561,  sec.  1913. 

^  Parker  v.  Beaslev,  2  Maule  &  S.  "  Caruthers   v.   Graham,   14  East, 

423.     See  Shee  v.  Clarkson,  12  East,  578. 
507. 
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policies  generally  in  an  action  by  the  assignee  of  the  bankrupt, 
where  the  policies  are  not  in  the  agent's  own  name  nor  on  ac- 
count.^^  The  fact  that  an  agent  is  del  credere  gives  no  addi- 
tional rights  in  this  respect." 

§  701.  Same  subject:  English  and  American  authorities. — Where 
the  agent  or  a  third  party  as  surety,  as  in  case  of  an  indorser 
of  a  premium  note,  becomes  liable  to  the  underwriter  for  the 
premium,  he  is  entitled  to  insist  upon  a  credit  or  deduction  for 
a  return  of  premium.  Such  indorser  is  substituted  for  the  assured 
in  respect  to  the  premium,  and  the  assured's  liability,  in  regard  to 
payment  or  rights  in  respect  to  return  of  premium,  becomes  the 
liability  or  right  of  the  surety  or  agent.^*  Losses  are  a  debt  due 
from  the  underwriter  to  the  assured,  and  not  to  the  broker  effect- 
ino-  the  insurance,  and  the  latter  cannot  set  off  losses  due  from 
the  former  in  an  action  for  premiums.^^  So  it  is  held  that  where 
the  loss  is  payable  to  the  agent,  the  insurer  cannot  set  off  claims 
due  from  him  alone,  unless  there  be  a  lien  ia  favor  of  the  agent 
for  the  amount  due  on  the  policy;  and  it  is  further  decided  that 
the  premium  note  could  be  deducted,  whether  made  by  the  prin- 

i2Koster  v.  Eason,  2  Maiile  &  S.  (ed.  1846)    303,  sees.  19,  et  seq.;  2 

112.     Contra,  if  policies   are  in   his  Pliillips   on   Ins.    (3d  ed.)    570,   571, 

own  name  and  on  account;  Id.;  or  if  sec.  1926.     Mr.  Duer   (supra)   says: 

policies  are  in  his  own  name  though  "It  is  implied  in  the  engagement  of 

not  on  account:  Id.  the  hroker  that  he  shall  he  answerable 

^3  See  Moody  v.  Webster,  3  Pick,  only  for  so  much  of  the  premium  as 

(20    Mass.)    424,    per    Putnam,    J.;  shall  be  due  when  its  payment  is  re- 

Peele    v.    Northeote,    7    Taunt.    478;  quired ;"  but  be  adds  that  the  agent's 

Goldsehmidt  v.  Lyon,  4  Taunt.  534;  authority   in   such   case   would   cease 

Grove  v.  Dubois,  1   Term  Rep.  112,  "when  by  act  of  either  of  the  parties 

was    probably    the    earliest    case    in  or  by   operation   of  law   his   mutual 

which   the   right   of  set-off  was  dis-  agency  is  determined,"  as  in  case  of 

cussed.      Criticized    in    Hurlburt    v.  withdrawal    of   the   policy   from   the 

Pacific  Ins.  Co.  2  Sum.  (U.  S.  C.  C.)  broker's  liands  by  the  assured,  or  the 

471,   481,    Fed.    Cas.    No.    6919,    per  bankruptcy   or   death   of  the   under- 

Story,   J.      Declared   overruled    in    2  writer.     Mr.   Phillips    (supra)    says: 

Kent's  Commentaries   (5th  ed.)    624,  "In  case  of  the  agent  or  his  surety 

625,  note.     Considered  in  1  Arnould  being   answerable   for   the   premium, 

on    Marine    Ins.     (Maelachlan's    ed.  so  long  as  it  remains  not  paid  by  the 

1887)    pp.   220   et   seq.      See   also    2  assured  to  the  agent,  or  the  agent  to 

Duer  on  Marine  Ins.  (ed.  1846)  310,  the    underwriter,    the    agent    or    his 

note,  not  overruled  as  to  set-off  where  surety  i.s  lial)le  only  for  the  amount 

policy  effected  in  agent's  own  name,  for  which  the  assured  would  himself 

For  other  English  ca.ses,  see  Wilson  be   liable   if   no   agency    were   inter- 

V.    Creighton,   3   Doug.   132;    Glennie  posed." 

V.  Edmonds,  4  Taunt.  775;  Davies  v.  ^^  See    Wilson    v.    Creigliton,    cited 

Wilkinson,    6    L.    .1.    Com.    P.    121;  in    1    Marshall    on    Ins.  "^  (ed.    1810) 

Maans  v.  Henderson,  1  East,  335.  293;  Gordon  v.  Church,  2  Caines  (N. 

i^See  Phfrnix   Ins.   Co.   v.   Fignet,  Y.)    299. 
7  Johns.  (N.  Y.)  383;  2  Duer  on  Ins. 
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cipal  or  agent;  ^^  and  a  third  person  who,  by  collecting  and  hold- 
ing premiums,  becomes  the  company's  bailee,  cannot  apply  the 
same  to  a  discharge  of  debts  due  him  by  the  agent."  l>ut  the 
fact  that  the  insurer,  a  foreign  company,  has  made  an  assignment, 
will  not  prevent  its  agent  from  making  a  set-off  against  indebted- 
ness to  the  company  for  premiums  collected  and  unearned  pre- 
miums assigned  to  such  agent  by  the  owners  of  canceled  policies 
made  before  official  notice  received  by  the  agent  of  the  assurer's 
assignment;  ^*  and  money  advanced  by  the  company  to  its  agent, 
to  be  a  lien  upon  his  commissions  until  paid,  may  be  set  off  in  an 
action  for  commissions  by  the  agent.^^  And  where  a  policy  Avas 
effected  in  the  name  of  A,,  on  account  "for  whom  it  might  con- 
cern," the  loss  payable  to  H.,  it  was  held  that  the  insurer  could 
not  set  off  any  account  due  him  from  H.,  other  than  that  of  the 
unpaid  premium  note.^°  Again,  where  policies  were  issued  to  a 
broker  on  account  of  'Svhom  it  might  concern."  loss  payable  to 
B..  to  whom  the  policies  were  sent,  but  afterward  returned  by 
him  to  the  broker  for  collection,  who  then  had  knowledge  that 
the  vessels  were  owned  by  C,  and  B.  was  indebted  at  the  time  of 
the  return  of  the  policies  to  the  broker  in  a  large  sum,  it  was 
held  that  the  broker  had  no  lien  upon  the  policies,  as  there  v;as 
none  to  revive,  and  could  not  set  off  B.'s  indebtedness  in  an  action 
by  C.  against  the  broker  for  an  accounting.^  But  an  agent  author- 
ized to  collect  a  loss  may  settle  by  a  set-off  of  mutual  demands, 
and  if  the  policy  is  canceled,  the  underwriters  are  discharged.^ 
And  an  insurance  agent  authorized  to  "settle"  a  policy  of  insur- 
ance on  the  life  of  a  deceased  person,  whose  estate  is  insolvent 
has  power  to  retain  for  a  debt  due  from  decedent  to  the  company 
when  the  administrator  offers  to  allow  it.'  AVhere  a  right  of  set-off 
against  losses  of  i^ums  due  from  several  parties  insured  exists 
under  the  terms  of  the  policy,  what  is  due  from  all  jointly  may 
be  set  off,  but  what  is  due  from  each  one  must  be  set  off  against 
only  his  part  of  the  loss.*  But  an  agent's  debt  to  the  insurer 
cannot  be  set  off  against  a  loss,  the  policy  being  made  to  the  agent 

"Hurlburt   v.   Pacific   Ins.    Co.    2  Co.  1  Wood.  &  ^\.  (U.  S.  C.  C.)  272, 

Sum.  (U.  S.  C.  C.)  471  Fed.  Cas.  No.  Fed.  Cas.  No.  155. 

6919.     See  opinion  of  Story,  J.  ^  Sliarp  v.   Wliipi>le,  1   Bosw.    (N. 

"  Faj?an  V.  North  Missouri  Ins.  Co.  Y.)    557.      See    Pacitic    M;iil    Stcain- 

31  Ark.  54.  sliip   Co.  v.  Great  Western  Ins.   Co. 

"Frnnzcn  v.  Hutchinson,  94  Iowa  (i5  Barb.   (N.  Y.)   334. 

95.  (il  N.  W.  698.  2  ],]rick  v.  Johnson,  6  Mass.  193. 

^'  Johnston   v.  United  States   Life  '  Life  As.^oc.  of  America  v.  Neville, 

Ins.  Co.   (1891)  —  Mass.  — ,  27  N.  72  Ala.  517. 

E.  882.  ■*  Williams    v.    Ocean    Ins.    Co.    2 

20Aldrick  v.  Equitable  Safety  Ins.  Alete.  (43  Mass.)  303, 
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on  account  of  another,  who  is  named,  payable  to  the  agent.^  Where 
an  agent  effected  insurance  "for  whom  it  might  concern,"  in  an 
action  brought  by  the  agent  in  his  own  name,  for  the  benefit  of 
the  shipowners,  it  was  held  that  debts  due  from  the  agent  to  the 
underwriters  could  not  set-off  against  the  loss ;  ^  and  although 
the  insured  has  paid  the  amount  of  the  premium  note  to  an  insur- 
ance broker,  he  must  submit  to  its  deduction  from  the  insurance 
as  provided  in  the  policy  in  case  of  loss ;  "^  and  the  company  may 
deduct  the  amount  due  on  a  premium  or  premium  note  from  the 
loss  ascertained.^  And  where  an  insurance  broker  obtained  a 
policy  "for  whom  it  may  concern,  payable  to  Spurr,"  by  authority 
of  Spurr,  and  within  notice  of  any  other  interest,  and  delivered 
the  policies  to  Spurr,  who  notified  him,  on  returning  it  for  col- 
lection, that  the  entire  interest  was  in  the  plaintiff',  the  broker 
cannot  claim  to  hold  the  policy,  as  against  the  plaintiff,  for  a 
previous  balance  due  from  Spurr,  nor  for  a  balance  due-  him 
from  Spurr  arising  from  transactions  subsequent  to  such  return. 
Nor,  in  a  suit  for  retaining  such  policies  against  the  broker,  can 
he  claim  to  deduct  any  general  balance  due  him  from  Spurr.^ 
And  where  an  agent  was  directed  by  the  master  to  procure  insur- 
ance on  his  commissions,  and  the  policy  was  effected  by  a  broker, 
in  the  agent's  name,  it  was  held  that  he  could  not  set  off  an 
indebtedness  of  the  agent  against  the  loss  received  by  him.^° 

§  702.  Agency:  attorney  of  foreign  company. — It  is  held  in  Wis- 
consin ^^  that  an  attorney  of  a  foreign  insurance  company,  ap- 
pointed in  that  state  under  a  statutory  provision,^^  stands  for  all 
the  purposes  of  his  appointment  .for  the  corporation,  and  is  pos- 
sessed, as  between  him  and  the  state,  of  all  the  powers  of  the 
corporation  in  the  disposition  of  process  and  control  of  the  actions 
thereby  instituted. ■^^ 

§  703.  Service  of  papers  or  process:  agent  of  foreign  company.^^ — 
A  local  secretary  of  a  foreign  mutual  insurance  company  may 
be  its  agent  for  the  service  of  papers.^^    And  process  may  be  served 

^  Braden    v.    Louisiana    State    In?.  ^  Sliarp  v.  Whipple,  1  Bosw.    (N. 

Co.  1  La.   (0.  S.)   220,  20  Am.  Dee.  Y.)  ;].17. 

277.  !<>  Foster  v.  Hoyt,  2  Johns.  ch.(N. 

^  Ilurlburt    v.    Pacifie    Ins.    Co.    2  Y.)  327,  where  notice  by  the  agent  is 

Sum.    (U.   S.  C.   C.)   471,  Fed.   Cas.  not  sufficient  to  defeat"  th^  ri2:ht  of 

No.  6,919.  tht?  maker  of  the  note  to  set-off.     See 

'Union  Ins.  Co.  v.  Grant,  68  Me.  Tellon  v.  City  Bank,  9  Ind.  119. 

229,  28  Am.  Rep.  42.  ^^  State  v.  Doyle,  40  Wis.  220. 

^  Livermore    v.    Newbury    Marine  ^^  Laws  1870,  c.  56. 

Ins.   Co.  2  Mass.  332.     See  Phcrnix  ^^  See   further   on   this   subject   §§ 

Ins.  Co.  V.  Figuet,  7  Johns.  (N.  Y.)  328,  703,  3497,  3706  herein. 

383;  Warren  v.  Franklin  Ins.  Co.  104  i*  See  §§  328,  3497,  3706  herein. 

Mass.  518.  ^*  Southwestern      Mutual      Benefit 
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upon  an  agent  of  a  corporation  in  any  county,  provided  the  presi- 
dent of  the  company  does  not  reside  in  the  county  where  the 
in-ocess  was  issued.^^'  So  a  secretary  of  an  association  having  a 
benelit  department  may  be  its  agent  under  a  statute  providing 
who  shall  be  agents  of  foreign  companies  for  receiving  service 
of  process.^''  And  the  service  of  a  summons  on  a  traveling  agent 
of  an  insurance  company,  or  upon  one  authorized  only  to  etfect 
insurances,  is  not  a  valid  service  upon  the  company,  under  a 
statute  permitting  corporations  to  be  sued  in  any  county  where 
they  may  ''have  an  agency  or  transact  busina<=s."  is  Nor  can  a 
claim  by  a  resident  of  this  state  against  a  domestic  fire  insurance 
company  be  attached  in  a  foreign  state,  by  service  on  an  agent 
of  the  company  within  the  state.^^ 

A  law  passed  after  a  loss  on  a  policy  by  an  insurance  company 
of  another  state,  and  after  the  expiration  of  the  policy  making 
such  companies  liable  to  be  sued  in  the  state  on  insurances  there, 
and  providing  for  service  on  any  agent  of  the  company,  can  have 
no  effect  in  a  suit  on  the  loss.  Service  in  such  suit  on  an  agent 
not  having  authority  to  accept  service  or  appear  is  invalid,  and 
a  judgment  recovered  on  such  services  has  no  validity .^o  If,  how- 
ever, after  a  foreign  corporation  commences  doing  business  in  a 
state,  and,  as  required  by  the  statute,  has  appointed  an  agent  upon 
whom,  or  on  the  Secretary  of  the  State,  service  of  process  may  be 
made,  such  statute  is  amended  so  as  to  require  such  corporation 
to  execute  an  instrument  appointing  the  insurance  commissioner 
as  its  agent  on  whom  process  against  it  may  be  served,  and  such 
an  instrument  is  executed  after  such  amendment,  service  of  process 
thereafter  made  on  such  commissioner  gives  the  court  jurisdiction 
of  such  corporation.  The  power  of  the  legislative  department  of 
the  state  and  the  corporation  to  accomplish  such  an  object  cannot 
be  doubted. 1 

Where  there  is  nothing  in  the  original  appointment  of  agents 
of  an  insurance  company  which  binds  the  company  to  continue 
the  agency  for  a  specified  time,  the  fact  that  the  company,  in  com- 
pliance with  an  Illinois  statute,  designated  from  year  to  year  such 

Assoc,  v.  Swenson,  49  Kan.  449,  30  Hun  (N.  Y.)  393,  43  N.  Y.  St.  Rep. 

Pac  403  309.  18  N.  Y   Supp.  259,  aff'g  138  N. 

16  Peoria   Ins.    Co.   v.   Warner,   28  Y.  209.  33  N.  E.  938. 
III.  429.  ^°  Wanen    Manufaeturinpr    Co.    v. 

"Dixon  v.  Order  of  Railway  Con-  Etna  Ins,  Co.  2  Paine  (U.  S.  C.  C.) 

duetors    of    America.    49    Fed.    910,  501,  Fed.   Cas.   No.  17.206. 
under  Rev.   Stat.  Wis.  sec.  2637.  i  Woodward     v.     Mutual     Resen-e 

18  Parke  v.  Commonwealth  Ins.  Co.  Life  Ins.  Co.  178  N.  Y.  485,  102  Am. 

44  Pa.  St.  422.  St.  Rep.  519,  71  N.  E.  10. 

1^  Doudass  v.  Pbenix  Ins.  Co.  63 
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persons  as  its  agents,  on  whom  legal  process  may  be  served,  does 
not  imply  any  intention  or  agreement  to  continue  the  same  per- 
sons as  its  agents  for  any  special  time,  and  such  agency  is  revo- 
cable at  will,^ 

But  a  foreign  company  cannot  defeat  the  service  of  process  on 
its  agent,  after  a  loss,  by  revoking  his  authority.*  And  if  a  for- 
eign insurance  company  consents,  upon  coming  into  the  state  to 
do  business,  that  service  of  process  on  the  state  insurance  commis- 
sioner shall  be  valid  service  on  such  company,  such  consent  extends 
to  any  action  relating  to  any  business  done  by  the  company  while 
in  the  state,  although  it  withdraws  therefrom  prior  to  the  bring- 
ing of  the  action.'*  Again,  if  a  foreign  corporation  complies  with 
the  conditions  of  a  statute  of  a  state  to  become  entitled  to  do  busi- 
ness therein  and  commence  issuing  policies,  its  obligations  toward 
its  policyholders  in  that  regard  is  precisely  the  same  as  if  its 
promises  to  the  state  had  been  incorporated  in  the  policies,  and 
therefore,  whether  it  continues  to  do  business  in  the  state  or  not, 
policyholders  may  commence  actions  by  service  of  process  upon 
the  Secretary  of  State,  in  the  manner  and  under  the  circumstances 
designated  in  the  state  statute.  And  although  a  state  court  prac- 
tically drives  a  foreign  corporation  out  of  the  state,  it  cannot  affect 
rights  already  secured  to  policyholders  who  had  entered  into  con- 
tract relations  with  the  corjooration.  If  it  files  a  revocation  of  its 
designation  of  the  insurance  commissioner  as  a  person  on  whom 
service  of  process  against  it  may  be  made,  such  revocation  cannot 
operate  as  against  pre-existing  policyholders,  and  a  judgment  in 
their  favor  founded  on  service  of  process  on  him  is  valid  and 
enforceable  in  another  state.* 

§  704.  Recovery  back  of  loss  paid  by  company's  agent. — If  the 
broker,  according  to  a  well-known  course  of  dealing,  pays  over 
to  the  assured,  or  credits  him  on  account  with  the  loss  he  cannot 
recover  it  back  from  the  assured  on  the  ground  of  the  under- 
writer's insolvency.^  So  where  the  agent  having  the  money  due 
on  a  loss  in  his  possession  pays  it  over  promptly  to  his  principal, 
he  is  not  responsible  therefor  to  the  company,  in  the  absence  of 

2  Davis  V.  Niasrara  Fire  Ins.  Co.  Ky.  303,  99  Am.  St.  Rep.  295,  65 
11  Biss.   (U.  S.  C.  C.)  165,  12  Fed.    S.  W.  611. 

281.  5  Woodward     v.     Mntiial     Reserve 

3  Michael  v.  Mutual  Ins.  Co.  of  Life  Ins  Co.  178  N.  Y.  485,  102  Am. 
Nashville,  10  La.  Ann.  737.  St.  Rep.  519,  71  N.  E.  10. 

On  revocation  by  foreign  corpora-       ^  Ed_c:ar    v.    Bumpstead,    1    Camp, 
lion  of  appointment  of  attorney  or    411 ;  Jameson  v.  Swainstone,  2  Camp, 
agent  to   receive  service  of  process,    546. 
see  note  in  30  L.R.A.(N.S.)  678.  Recovery   back   for   payments   for 

*  Germania  Ins.  Co.  v.  Ashby,  112   losses  and  premiums  in  case  of  mis- 
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knowledge  or  notice  of  an  adverse  claim,  but  the  latter  must  look 
to  the  princi})al.'^  And  if  the  underwriter  pays  the  loss  to  the 
broker,  he  may  recover  it  back  thereafter  upon  discovery  that  the 
loss  is  not  a  valid  one,  or  in  case  of  mistake,  where  the  broker 
has  not  paid  it  over  to  the  assured,  but  only  credited  it  to  him 
on  his  account  with  the  broker.^  And  "in  case  of  payment  by 
the  underwriter  to  the  agent  of  the  assured  through  mistake,  or 
for  loss  on  a  policy  that  is  illegal  as  between  the  parties  to  it, 
where  the  agent  is  not  a  party  to  the  illegality,  the  money  may  be 
recovered  back  if  demanded  in  time."  ® 

take,  illegality,  etc. :     Marine  insur- ,      ^  Buller  v.  Harrison,  Cowp.  565. 
ance,  see  17  Earl  of  Halsburv^'s  Laws        ^  2  Phillips  on  Insurance,  (3d  ed.) 
of  England,  p.  353.  '  572,  sec.  1929. 

'Hooper  v.  Robinson.  8  Otto    (98 
U.  S.)  528,  25  L.  ed.  219. 
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AGENTS— RIGHTS   AND  REMEDIES,  CONTINUED— TERMINA- 
TION OF  AGENCY. 

§  705,     Action  against  receiver  by  agent. 

§  705a.  Agent's  action  for  damages  for  anticipatory  breach  of  contract. 

§  705b.  Same  subject:  liability  of  purchasing  insurer  to  agent  of  selling 

insurer. 
§  705c.  Action  by  agent  for  damages:  breach  of  contract. 
§  705d.  Action  by  agent:  overpayments:  time  limitation  in  contract. 
§  705e.  Action  by  agent  for  compensation  for  insurer's  use  of  new  system 

of  soliciting. 
§  706.     Action  against  company  by  average  adjusters. 
§  707.     Indictment  of  agent  for  larceny. 

§  707a.  Indictment  of  agent  for  unlawful  conversion  or  embezzlement. 
§  708.     Action  on  agent's  bond. 

§  709.     Same  subject:  laches  of  principal:  notification  of  sureties. 
§  710.     Action  on  agent's  bond:  prior  defaults. 
§  711.     Action  on  local  agent's  bond. 
§  712.     Action  on  agent's  bond :  defenses. 

§  713.     Actions  against  agents  of  foreign  companies  acting  without  license : 
statutes. 

§  713a.  Same  subject. 

§  711.     When  agent's  right  may  not  be  abridged  though  acting  for  unli- 
censed company. 

§  715.     Indictment  of  agent  for  paying  rebate:  statute. 

§  716.     Reformation   of  policy  for   agent's  mistakes,   etc 

§  717.     Agent's  defenses. 

§  718.     Proof  of  agent's  authority. 

§  719.     Termination  of  agency:  war. 

§  719a.  Termination  by  destruction  of  subject  matter:  earthquake. 

§  719b.  Termination  of  agency :  death. 

§  720.     Termination  of  agency  as  to  assured. 

§  721.     Termination  of  agency  as  to  assurer :  revocation. 

§  705.  Action  against  receiver  by  agent.— An  agent  has  no  claim 
against  the  recei\er  of  a  company  for  breach  of  contract  for  serv- 
ices made  with  the  company  for  a  specified  period,  where  the  com- 
pany susi)ends  business  by  reason  of  an  order  of  the  court,   at 
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least  where  the  company's  fault  is  not  proven  to  have  occasioned 
the  act  of  the  sui)crint€ndent  of  insurance  in  causing,  through  the 
attorney  general  and  the  court,  such  suspension.^"  Where  receivers 
are  api)ointed  to  close  up  the  company's  affairs,  and  an  in.iuncti«m 
is  issued  restraining  it  from  continuing  business,  except  as  to  such 
matters  as  are  necessary  to  continue  its  corporate  character,  choos- 
ing officers  and  laying  such  assessments  as  are  necessary  to  pay 
its  lia])ilities,  the  president,  notwithstanding  that  prior  to  such 
acts  of  the  court  he  was  voted  a  fixed  salary,  can  recover  only  a 
reasonable  compensation  for  the  services  rendered  by  him.^^ 


*"  People  V.  Globe  Mutual  Life  Ins. 
Co.  91  N.  Y.  174.  The  court  in  this 
ease  said:  "The  state  by  the  injunc- 
tion order,  oporatino;  alike  upon  the 
company  and  its  agents,  paralyzed 
the  action  of  both  the  contracting 
paT'tie.s,  so  that  neither  could  perform 
or  put  the  other  in  the  wrong.  There- 
upon the  company  could  not  refuse, 
and  did  not  refuse.  To  put  it  in  the 
wrong,  and  make  it  liable  for  a 
breach,  required  action  on  the  part 
of  Mix.  As  a  cor.dition  precedent  he 
wa.'^  hound  to  show  both  ability  and 
readiness  to  perform  on  his  part: 
Shaw  V.  Republic  Life  Ins.  Co.  66 
N.  Y.  292,  293;  James  v.  Burchell, 
82  N.  Y.  113.  He  could  do  neither. 
Performnnce  by  him  had  become 
illegal.  It  would  have  been  a  crim- 
inal attempt,  and  possibly  a  misde- 
meanor. Thei'e  could  be  neither 
readiness  nor  ability  to  do  the  for- 
bidden and  unlawful  acts:  Jones  v. 
Knowles,  30  Me.  402.  So  that  from 
the  necessity  of  the  case,  as  there  was 
no  breach  on  either  side  before  the 
injunction,  so  there  could  be  none 
after.  What  had  happened  was  a  dis- 
solution of  the  contract  by  the  sov- 
ereign power  of  the  state,  rendering 
performance  on  either  side  impos- 
sible. And  this  result  was  within  the 
cont^'mplation  of  the  parties,  and 
must  be  deemed  an  unexpressed  con- 
dition of  their  agreement.  One  par- 
ty was  a  corporation.  It  drew  its 
vitality  from  the  grant  of  the  state, 
and  could  only  live  by  its  permission. 
It  existed  witliin  certain  defined  lim- 
itations,  and   must   die   whenever  its 


creator  so  willed.  The  general  agent 
who  contracted  with  it,  did  so  with 
knowledge  of  the  statutory  condi- 
tions, and  these  must  be  deemed  to 
have  permeated  the  agreement,  and 
constituted  elements  of  the  obligation. 
.  .  .  In  the  event  of  such  corporate 
death,  the  motive  of  the  state  or  the 
ground  of  its  act  is  wholly  imma- 
terial. Its  risk  was  ujion  the  con- 
tractor, whatever  its  cause  or  occa- 
sion ;  and  however  it  may  have  been 
provoked  or  induced,  it  must  be 
deemed  the  act  of  the  state,  and  not 
of  the  corporate  body.  And  it  is  the 
independent  act  of  the  state;  for  al- 
though the  reserve  may  have  fallen 
below  the  prescribed  level,  a  dissolu- 
tion is  not  the  necessary  conseqv;ence 
that  may  follow  or  may  not  follow. 
The  superintendent  of  insurance  may 
make  the  certificate  which  sets  the  law 
in  motion  or  may  withhold  it.  The 
matter  lies  within  his  sole  discretion 
and  control.  He  may  act  or  not,  as 
he  chooses;  but  if  he  does,  it  is  his 
act,  and  not  the  company's,  depend- 
ent wholly  on  his  volition  and  not  on 
that  of  the  corporation ;  an  independ- 
ent agency,  guided  by  its  own  mo- 
tives, and  not  tlie  act  of  the  company 
producing  its  own  death." 

See  Law  v.  Waldron,  230  Pa.  458, 
79  Atl.  647. 

As  to  agent's  right  to  commissions 
where  insurer  puts  it  out  of  his  power 
to  ])ay  them,  see  §  697g  herein. 

As  to  appoin-tmont  of  receiver 
operating  as  cancelation  of  jiolicy, 
see  §  1454  lierein. 

^1  Commonwcaltli  v.  Eagle  Ins.  Co. 
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§  705a.  Agent's  action  for  damages  for  anticipatory  breach  of 
contract. — The  rule  that  when  one  party  to  an  agreement  or  mutu- 
ally executory  contract  notifies  the  other  that  he  will  not  fulfill  it, 
•or  voluntarih^  places  it  beyond  his  power  to  perform  before  the 
time  of  performance  arrives,  he  is  liable  at  once  to  the  other 
in  an  action  for  damages  for  the  antici]~>atory  breach  before  the 
time  of  performance  arrives  applies  to  a  contract  between  an  agent 
of  a  life  insurance  company  Avhere  the  latter  sells  out  its  business 
and  thereby  incapacitates  itself  to  fulfill  its  obligations  to  its  policy- 
holders and  to  collect  premium  notes  upon  which  the  agent's  com- 
missions depend, ^^  But  it  is  also  held  that  where  it  is  agreed  that 
after  the  termination  of  an  agency  contract  the  agents  will  be 
paid  a  renewal  commission  upon  subsequent  premiums  collected 
by  the  insurer  on  insurance  in  force  to  said  agent's  credit,  no 
anticipator}^  breach  of  contract  arises  whether  at  or  after  the  law- 
ful termination  thereof  the  company  turns  over  to  a  rival  com- 
pany all  its  business  and  property  thereby  disabling  itself  from 
collecting  future  renewal  premiums,  and  no  action  can  be  sus- 
tained to  recover  the  present  worth  of  said  commissions  before 
the  renewal  premiums  have  become  due  or  been  collected.^^ 

§  705b.  Same  subject:  liability  of  purchasing  insurer  to  agent 
of  selling  insurer. — A  life  insurance  company,  which  purchases  the 
business  and  assets  of  another  life  insurance  company,  and  agrees 
to  underwrite,  assume,  reinsure,  and  guarantee  all  of  the  insur- 
ance or  investment  contracts  and  policies  of  the  selling  company, 
thereby  becomes  liable  to  an  agent  of  the  selling  company  in  an 
action  to  recover  the  present  damages  occasioned  by  the  breach 
of  the  contract  by  the  sale,  and  the  burden  is  upon  the  purchas- 
ing company  to  show  that  the  policyholders  did  not  reinsure,  or 
that  they  w^ere  insolvent.  And  in  such  action  by  the  agent  against 
the  purcha.^ing  company,  the  makers  of  installment  premium  notes 
are  not  presumed  to  be  insolvent  with  respect  to  installments  not 
due,  although  at  the  time  of  the  sale  one  or  more  installments 
had  become  due  and  were  not  paid.^* 

§  705c.  Action  by  agent  for  damages:  breach  of  contract. — An 
agent  cannot  recover  damages  because  he  is  prevented  from  col- 
lecting premiums  after  his  discharge  and  is  thereby  precluded 
from  earning  his  commissions.^*     If  an  agency  contract  does  not 

14  Allen    (96  Mass.)    344.     See  also  "  jy^^^re  v.  Reouritv  Trust  &  Life 

romrnonwealth  Ins.   Co.  v.  Crane,  6  Ins.   Co.   168  Fed.  496,  93  C.  C,  A. 

Met^.   (47  Mass.)  64.  652,  38  Ins.  L.  J.  745. 

^2  Israel  v.  Northwestern   National  ^*  Israel  v.  Northwestern  National 

Life  Ins.  Co.  Ill  Minn.  404,  127  N.  Life  Ins.  Co.  Ill  Minn.  404,  127  N. 

W.    187.                              .  W.  187. 

See  §  697g  herein.  ^^  Walker   v.    John    Hancock   Mu- 
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contain  an  undertaking  by  the  insurer  to  accept  and  no  authority 
of  the  agent  to  write  any  particular  class  of  risks  it  will  be  as.sunied 
that  the  insurer  reserved  the  right  to  determine  from  time  to  time 
what  class  of  risks  the  agent  was  to  write  so  that  no  breach  of 
contract  arises  from  the  act  of  said  insurer  in  directing  the  agent 

tual  Life  Ins.  Co.  80  N.  J.  L.  342,  35  discharge,    and    the    only    remaining 

L.R.A.(N.S.)   153   (annotated  on  ter-  qnestion  is  whether  he  is  entitled  to 

mination  of  agency   as  affecting  in-  damages  because  he  was  deprived  of 

surance  agent's  right  to  commissions  the   chance   to   earn    his   commission. 

on   renewals)    79  '  Atl.    354,   40    ins.  Since  that  was  pay  for  future  serv- 

L.     J.    904,    where    the    court,     per  ices,  the  plaintiffs  right  depends  on 

Swayze,    J.,    sai.l :      "The    fact    that  whether  his  discharge  was  rightful  or 

his  discharge  was  justitied  does  not,  wrongful.     The   authorities   so   hold, 

however,  determine' his  right  to  main-  Perhajis  the  best  considered  case  on 

tain   this   suit.      That    depends    upon  tl>e    immediate    question    is    Phoemx 

the  proper  construction  of  the  con-    f''^''^l,l''%.^^-    \J^'^fi^^^} 

tract      Wilcox  &  Gihl,s  Sewing  Ma-    Conn.  310,  50  Am.  Rep    ^1   (188.3). 

,       *  ^    .        1  11    TT    c    «o-     Holloway  was  a  general  agent  who 

t'T  ^.""-oln  ^o  c^'  n.  OA  Tf  f •'  had  been  dis^-harged  for  a  shortage  in 
35  L.  ed.  882,  12  Sup.  Ct.  94  If  his  ^^.^  ^,,^^,^^3.  The  contract  gave  him 
right  to  receive  20  per  cent  on  the  ^  ^-^j^^.  ^^  renewal  commissions,  and 
collections  was  a  part  of  his  compen-  ^^^  claimed  that  this  right  continued 
sation  for  securing  the  business  and  notwitlistanding  his  discharge.  The 
writing  the  policy,  the  company  contract  provided  for  two  ways  of 
could  not  deprive  him  of  that  com-  terminating  the  agency  and  two  ways 
pensation  which  he  had  already  only:  One  was  a  sale  of  the  agency 
earned  by  preventing  him  from  col-  by  Holloway  and  the  other  was  his 
lecting  the  future  premiums.  Since  death,  in  which  latter  case  his  repre- 
upon  this  writ  of  error  there  can  be  sentatives  were  to  have  the  equitable 
no  dispute  about  the  terms  of  the  value  of  the  agency.  The  court  held 
contract,  the  construction  is  for  the  that  it  was  an  implied  term  of  the 
court.  He  says  he  was  to  get  twenty  contract  that  the  company  would  not 
per  cent  on  collections  and  nine  times  wantonly  deprive  him  of  the  agency, 
the  first  premium  for  writing  it.  A  and  that  a  removal  without  cause 
natural  construction  is  that  the  pay-  would  have  entitled  him  to  recoup 
ment  for  securing  the  business — 'for  damages  to  the  amount  of  the  equit- 
writing  it' — was  to  be  nine  times  the  able  value  of  his  agency.  Since,  how- 
first  premium,  and  that  the  20  per  ever,  he  had  been  rightfully  dis- 
cent  was  for  services  in  collecting  charged,  it  was  decided  that  he  was 
future  premiums.  In  view  of  the  not  entitled  to  the  renewal  premiums, 
small  size  of  the  premiums,  this  is  The  language  is  worth  quoting: 
not  unreasonable.  For  a  policy  on  'What  are  the  consequences  of  such 
which  the  premium  was  ten  cents,  he  a  removal  from  office  f  Nothing,  say 
would  receive  ninety  cents  for  writing  the  defendants,  except  the  mere  right 
it,  and  two  cents  for  the  collection  of  to  obtain  new  insurance  and  issue  new 
each  premium  after  the  first.  We  find  policies.  As  to  all  existing  business 
nothing  in  the  contract  to  lead  us  to  and  all  renewals  of  existing  iv,)licies, 
believe  that  the  twenty  per  cent  com-  the  agent  takes  the  benefits  of  a  con- 
mission  was  a  part  of  the  compensa-  tinuance  in  ollice  without  any  of  its 
tion  for  writing  the  policy.  The  obligations,  responsibility,  or  labor, 
plaintiff  did  not  in  fact,  collect  the  Such  a  doctrine  we  believe  has  no 
premiums  that  became  due  after  his   support  in  good  reason  or  good  law.' 
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to  accept  only  a  certain  class  of  risks,  nor  is  there  any  breach 
of  contract  on  which  an  action  can  be  maintained  where  the  insurer 


With  reference  to  Holloway's  conten- 
tion that  he  had  a  vested  property  in- 
terest in  the  commissions  on  future 
premiums,  the  court  said :  'Whatever 
right  Holloway  had  was  under  his 
contract,  hut,  when  that  ceased  to  op- 
erate throug-h  his  own  misconduct, 
there  was  no  longer  any  foundation 
for  his  future  right  to  rest  upon.  We 
do  not  mean  to  say  that  the  right  to 
■the  commissions  must  always  depend 
on  the  right  to  collect  the  i^remiums. 
It  is,  possible  that  the  two  things 
should  have  an  independent  existence, 
as  where  an  agent  is  removed  without 
fault  on  his  part  or  for  only  a  slight 
fault;  but,  where  he  is  guilty  of  such 
misconduct  as  this  case  discloses,  he 
deprives  himself  of  the  right  to  set 
up  his  broken  contract  as  a  continuing 
one  for  his  own  benefit.'  A  similar 
view  was  taken  by  the  supreme  court 
of  Minnesota,  Jacobson  v.  Connecti- 
cut Mutual  Life  Ins.  Co.  61  Minn. 
330,  63  N.  W.  740  (1895).  The  pres- 
ent worth  of  the  agent's  renewal 
commissions  in  that  case  was  more 
than  $11,000,  but  as  it  was  not  simply 
part  of  his  pay  for  securing  the  in- 
surance, but  compensation  for  other 
services  also  in  the  prosecution  and 
preservation  of  the  company's  busi- 
ness and  as  he  was  discharged  for 
cause,  it  was  held  that  he  was  entitled 
to  nothing  for  the  renewals.  The 
court  said  that  the  case  seemed  a  hard 
one,  but  the  plaintiff  took  the  chances 
of  his  contract  as  he  made  it. 

''The  North  Carolina  Court  has  sus- 
tained the  same  view.  Insurance  Co. 
V.  Williams,  91  N.  Car.  70,  49  Am. 
Rep.  637.  In  Mississippi  it  has  been 
held  under  similar  circumstances  that 
the  death  of  the  agent  terminates  the 
contract,  and  his  executor  cannot  re- 
cover the  value  of  the  renewal  com- 
missions. Mills  v.  Union  Central 
Life  Ins.  Co.  77  Miss.  327,  78  Am. 
i  St.  Rep.  522,  28  So.  954  (1899). 

"The  same  result  is  reached  in  the 


cases  where  the  contract  gives  an  ex- 
press right  to  terminate  it.  Mutual 
Benefit  Life  Ins.  Co.  v.  Charles,  17 
Fed.  Cas.  No.  1073  (1875);  Ballard 
V.  Travelers'  Ins.  Co.  119  N.  Car.  187, 
25  S.  E.  956  (1896)  ;  King  v.  Raleigh, 
100  Mo.  App.  1,  70  S.  W.  251.  On 
Aetna  Life  Ins.  Co.  v.  Nexsen,  84 
Ind.  347,  43  Am.  Rep.  91,  the  com- 
plaint averred  that  the  agent  was  dis- 
missed without  cause.  The  court 
said :  'Whether  if  rightfully  dis- 
missed he  was  entitled  to  commissions 
upon  renewal  premiums  is  a  question 
we  need  not,  and  do  not,  decide.'  In 
a  later  case  the  same  court  denied  the 
agent  renewal  commissions,  although 
his  contract  gave  him  renewal  com- 
missions for  five  years  on  each  policy 
in  case  the  contract  should  be  ter- 
minated by  either  party.  The  agent 
upon  a  settlement  was  found  indebted 
to  the  company,  the  amount  was  de- 
termined, and  he  was  retained  in 
their  service  for  a  year  thereafter 
and  then  discharged.  Frankel  v. 
Michigan  Mutual  Life  Ins.  Co.  158 
Ind.  304,  62  N.  E.  703   (1902). 

"The  New  York  courts  in  an  early 
case  took  a  different  view.  Hercules 
Mutual  Life  Assurance  Soc.  v. 
Brinker,  77  N.  Y.  435  (1879).  The 
authority  of  that  case  is  weakened  by 
the  fact  that  three  out  of  seven 
judges,  including  Folger,  Andrews, 
and  Earl,  dissented,  and  upon  the 
original  hearing  there  was  no  pre- 
vailing opinion.  Hale  v.  Brooklyn 
Life  Insurance  Co.  120  N.  Y.  294,  24 
N.  E.  317,  supports  this  view.  In 
Stagg  V.  Connecticut  Mutual  Life  Ins. 
Co.  10  Wall.  589,  19  L.  ed.  1038,  the 
agent  was  denied  commissions  on  re- 
newals wliere  the  contract  allowed  ten 
per  cent  on  the  first  premium  and  five 
per  cent  on  all  subsequent  renewal 
premiums  so  long  as  the  agent 
contijiued  with  the  company.  In 
Partridge  v.  Phcenix  Ins.  Co.  15 
Wall     573,     21     L.     ed.     229,     evi- 
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assents  to  the  action  of  the  agent  through  his  attorney  in  rescind- 
ing said  contract. ^^ 

Evidence  is  admissible  in  an  action  by  an  agent  for  wrongful 
termination  of  an  agency  contract,  to  show  that  other  remunera- 
tive employment  could  have  been  obtained  by  him,  also  that  other 
employment  had  been  obtained.^''' 

§  705d.  Action  by  agent:  overpayments:  time  limitation  in  con- 
tract.— An  action  b}''  an  agent  to  recover  overpayments  to  the  prin- 
cipal, is  not  within  the  terms  of  a  time  limitation  in  the  contract 
for  bringing  suit  relating  to  the  agency  employment. ^^ 

§  705e.  Action  by  agent  for  compensation  for  insurer's  use  of  new 
system  of  soliciting. — One  wlio  communicates  to  an  insurance  cor- 
poration a  new  system  of  soliciting  insurance,  in  a  letter  request- 
ing employment,  cannot,  on  the  corporation  adopting  and  using 
the  system  without  giving  him  employment  sustain  an  action  for 
an  accounting,  or  to  recover  compensation  for  its  continuing  to 
use  the  system  notwithstanding  his  protests. ^^ 

§  706.  Action  against  company  by  average  adjusters. — In  Coast 
Wrecking  Company  v.  Phoenix  Company  ^°  a  vessel  was  stranded 
and  the  voyage  broken  up,  the  cargo  being  transferred  by  sailors 
to  a  place  of  safety  and  there  stored.  Under  an  agreement  there 
made  between  all  the  parties  interested  in  the  cargo  and  certain 
average  adjusters,  the  latter  received  the  cargo,  sold  a  part,  adjusted 
all  claims,  and  made  a  statement  and  settlement  with  all  parties, 
except  an  insurance  company,  to  whom  abandonment  had  been 
made  of  part  of  the  cargo,  which  was  refused.     It  was  held  that 

dence  of  a  custom  to  pay  eommis-  principles,  since,  if  the  discharge  is 
sions  on  renewal  premiums  paid  after  rightful,  it  must  arise  out  of  the 
the  agent's  discharge  on  account  of  agent's  fault,  and  he  ought  not  to  re- 
policies  issued  through  his  agency  tain  the  benefit  of  a  contract  which 
was  excluded.  Indirectly  this  case  he  has  himself  broken.  We  think 
negatives  the  idea  of  any  property  the  learned  trial  judge  rightly  ordered 
right  in  .such  renewals.  Wells  v.  a  nonsuit,  and  the  judgment  is  af- 
National  Life  Assoc.  9fj  Fed.  222,  39  firmed,  with  costs." 
C.  C.  A.  476,  53  L.R. A.  33,  was  a  case  ^^International  Fire  Ins.  Co.  v, 
of  wrongful  discharge.  The  great  Wolfe,  207  Fed.  202,  124  C.  C.  A. 
weight  of  authority  is  again.st  the  048,  42  Ins.  L.  J.  1747. 
right  of  the  agent  to  eommis-  ^"^  Texas  Life  Ins.  Co.  v.  Roberts, 
sions  on  renewal  premiums  paid  after  55  Tex.  Civ.  App.  217,  119  S.  W. 
he  has  been  rightly  discharged.     The  926. 

cases    where    there    was    an    express  ^^  Jackson  v.  Metropolitan  Life  Ins. 

right  to  terminate  the  agency  are  in  Co.  126  N.  Y.  Supp.  680. 

point,  since  such  an  express  right  can  ^^  Bristol  v.  Equitable  Life  Assur- 

be  no  stronger  than   the  legal   right  ance  Soc.  132  N.  Y.  264,  28  Am.  St. 

arising  out  of  the  legal  relations  of  Rep.  568,  30  N.  E.  506. 

the  parties  im])lied  by  the  law.     The  ^^  7  Fed.  236. 
result   is   in    accordance   with   sound 
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said  adjusters'  services  were  such  as,  in  the  absence  of  an  agree- 
ment Avith  them,  could  necessarily  have  been  performed  by  the 
shipowners,  and  were  maritime  in  cliaracter,  and  that  the  subject 
matter  of  the  agreement  being  maritime,  the  contract  was  maritime, 
and  that  an  action  could  be  maintained  on  such  contract  in  admir- 
alty against  the  company  for  its  proportion.^ 

§  707.  Indictment  of  agent  for  larceny. — An  agent,  however  gen- 
eral his  authority,  has  no  power  to  obtain  from  his  own  company 
insurance  of  a  vessel  known  by  him  to  be  lost,  and  where  he  did 
so,  and  obtained  the  amount  of  the  insurance  from  th5  company, 
and  was  indicted  for  larceny,  it  was  held  that  the  following  charge 
to  the  jury  was  correct:  "If  the  jury  should  find  that  the  rein- 
surance alleged  and  charged  in  the  indictment  was  effected  after 
such  loss,  and  that  the  defendant  knew  it,  and  that  it  was  effected 
with  intent  and  for  the  pui-pose  of  defrauding  this  company,  in 
which  the  insurance  was  made  for  the  benefit  of  one  company  in 
preference  to  another  or  for  the  agent's  own  benefit,  or  both  with 
that  intent  or  felonious  intent,  then  the  offense  charged  in  the 
indictment  would  be  made  out:  otherwise  not."  ^ 

§  707a.  Indictment  of  agent  for  unlawful  conversion  or  embezzle- 
ment.— In  a  Kentucky  case  the  relation  between  certain  insurance 
agents  was  held  to  be  one  of  debtor  and  creditor  and  not  that  of 
principal  and  agent  under  the  following  circumstances:  a  firm  of 
insurance  agents  (A),  owing  to  the  fact  that  several  companies 
for  which  they  had  been  acting  had  left  the  state  so  that  they 
were  without  companies  in  which  to  place  business,  made  arrange- 
ments with  another  firm  of  agents  (B)  whereby  A  would  procure 
a  risk,  report  it  to  B  and  B  would  issue  a  policy,  deliver  it  to  A 
and  A  would  deliver  it  to  insured,  charging  and  collecting  the 
premiums  therefor  and  these  were  charged  by  B  to  A's  account, 
and  under  said  arrangement  commissions  were  to  be  paid  on  all 
business  so  placed  by  A  with  B.  B  had  no  connections  or  dealings 
whatever  with  A's  customers  and  did  not  appear  in  their  trans- 
actions between  them,  so  that  it  made  no  difference  whether  or 
not  A  ever  collected  any  of  said  premiums  as  A  became  obligated 
therefor  to  B  in  either  case  and  a  retention  thereof  by  A  did  not 
constitute  embQzzlement.^ 

1  Cutter  V.  Roe,  7  How.  (48  U.  S.)  «  p^opig  y.  Dimick,  107  N.  Y.  13, 

729,  12  L.  ed.  890;  considered  over-  28.  14  N.  E.  178,  41  Hun  (N.  Y.)  61B. 

ruled  by  New  England  Mutual  Marine  '  Commonwealth  v.  Abele,  160  Ky. 

Ins.    Co.    V.    Dunliam,    11    Wall.    (78  800,  170  S.  W.  191,  45  Ins.  L.  J.  42: 

U.  S.)  1,  20  L.  ed.  90.    See  Gloucester  Under  sec.  IS-lSa,  Ky.  Stat,  see  Na- 

Ins.  Co.  V.  Younger,  2  Curt.   (U.  S.  tional    Surety    Co.    v.    Empire    State 

C.  C.)  322,  334,  Fed.  Cas.  No.  5,487.  Surety  Co.  128  N.  Y.  Supp.  10,  143 
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§  708.  Action  on  agent's  bond. — Sureties  on  a  bond  executed  to 
tliu  couipany  in  pur.sLianee  of  a  contract  between  it  and  certain 
special  agents  are  not  liable  for  excess  of  moneys  advanced  the 
agents  for  commissions  and  expenses  at  the  sureties'  request,  where 
the  bond  only  provides  for  the  faithful  performance  of  the  con- 
tract, and  an  accounting  and  payment  to  the  company  of  all 
balances  and  sums  of  money  and  other  property  due  the  com- 
pany, and  makes  no  provision  concerning  said  advances.*  And 
substantially  the  same  decision  has  been  made  in  New  York, 
where  the  sureties  were  held  not  liable  on  a  bond  for  failure  of 
the  agent  to  repay  advancements  made  by  the  company  to  further 
the  interest  of  the  company  in  certain  territory',  said  advances  to 
remain  a  lien  on  the  agent's  business  until  repaid  with  interest, 
it  appearing  that  the  bond  was  conditioned  for  the  discharge  of 
his  duties  as  agent,  and  for  the  payment  over  to  the  company 
of  all  moneys  belonging  to  it.  Such  advancements  are  not,  in 
such  ca.se,  a  claim  for  which  the  agent  is  personally  liable.^  And 
under  an  Arkansas  decision  a  condition  requiring  payment  of 
moneys  on  account  of  advances  covers  only  advances  for  the  pur- 
poses of  the  agency  business  and  not  those  which  are  personal.^ 
So  a  bond  conditioned  for  liability  for  advances  and  loans  made 
to  an  agent  for  the  express  purpose  of  enlarging  his  business 
excludes  advances  for  purposes  not  specified  and  which  are  merely 
personal.' 

Sureties  are  also  responsible  for  the  money  received  by  the 
trea-'jurer  of  an  insurance  company  where  the  charter  creates  the 
office,  and  the  official  bond  is  conditioned  for  the  performance  of 
his  duties  in  accordance  with  the  requirements,  regulations,  and 
restrictions  of  the  charter.^  In  another  case  the  general  agent 
gave  a  bond  to  cover  the  period  of  his  agency,  but  about  two 
months  thereafter  he  gave  a  similar  bond  for  one  year,  the  lia- 
bility thereunder  being  for  defalcations  during  that  time.  This 
last  bond  provided  for  the  apportionment  of  any  loss  in  case  the 
company  held  any  other  bond  concurrently  with  it.  The  com- 
pany had  retained  the  first  bond.  It  was  held  that  as  to  a  loss 
occurring  during  the  period  covered  by  the  latter  bond  the  sureties 

App.    Div.    241.     Compare    United  E.  Rep.  303,  3  N.  Y.   (L.  ed.)   608, 

States   Fidelity   &   Guaranty    Co.    v.  10  Cent.  Rep.  488. 

Sexton,  134  Ga.  56,  67  S.  E.  649,  39  ,,!^l^"£l"^"  Y"  Marshall,  89  Ark.  1, 

Ins.  L.  J.  970.  115  S-  ^-  680. 

4  T>     1       .L        T        i-(            T  1  ^  N^ew  York  Life  Ins.   Co.  v.  Mc- 

12n1'.L'c|::i2'N:l°203:  '°""""''  ^-™»->.  133  Mo.  App.  671.  114  S. 
"^Nortlnvestern    Mutual    Life    Ins.       a  p^^^t^ffe  County  Mutual  Ins.  Co. 
Co.  y.  :\ronney.  108  N.  Y.  118,  15  N.    v.  Wetmore,  17  Ohio,  330. 
Joyce  Ins.  Vol.  II.— 101.       IGOl 
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were  liable  for  the  total  amount  thereof,  and  that  the  two  bonds 
were  not  concurrent.^ 

A  bond  given  by  an  insurance  agent  for  the  faithful  perform- 
ance of  his  duties,  covers  insurance  premiums  collected  by  him, 
which  he  fails  to  pay  over  to  the  company.^"  And  an  agreement 
of  a  local  agent  to  credit  premiums  on  his  personal  indebtedness 
may  constitute  a  breach  of  condition  of  his  bond  so  as  to  render 
the  sureties  liable.^^  Sureties  cannot,  however,  be  held  in  an  action 
on  the  bond  for  a  premium  which  the  agent  had  not  received,  but 
for  which  he  had  improperly  given  credit.^^  And  the  acceptance 
of  a  note  for  the  premium  and  indorsing  and  delivering  it  over 
to  the  general  agent  in  accordance  with  instructions  does  not  render 
the  sureties  liable  for  the  failure  of  such  indorsing  agent  to  meet 
his  obligation  although  the  bond  was  conditioned  for  faithful  pay- 
ment of  all  sums  received  for  premiums  and  performance  of  other 
duties  as  agents.^^  And  whether  there  is  fraud  or  dishonesty  on 
the  part  of  the  agent  in  retaining  certain  commissions  when  he 
mistakenly  believes  he  is  entitled  to  them  may  be  a  question  for 
the  jury.^* 

Where  the  obligors  in  a  bond,  one  of  whom  was  a  surety  only, 
bound  themselves,  their  "Jieirs,  executors,  and  administrators," 
and  the  surety  died,  and  after  his  death  a  breach  occurred,  it  was 
held  that  his  estate  was  liable.^^  And  in  case  of  forfeiture  for  the 
agent's  default  the  estate  of  a  surety  may  be  followed  into  the 
distributee's  hands  where  the  principal  and  sureties,  their  heirs, 
executors  and  administrators  are  jointly  and  severally  obligated. ^^ 

Again  a  failure  to  obey  instructions  to  cancel  a  policy  consti- 
tutes a  breach  of  a  bond.^'''  And  sureties  on  an  agent's  bond  are 
liable  for  his  breaches  of  duty  under  a  subsequent  employment 

^  ^tna  Life  Ins.  Co.  v.  American  363,  38  Am.  Rep.  515.     As  to  insol- 

Surety  Co.  34  Fed.  291.  vent    company    surety,    see    Bedford 

^°  Capital  Fire  Ins.  Co.  v.  Watson,  Institution   v.   Hathawav,   134  Mass. 

76  Minn.  387.  77  Am.  St.  Rep.  657,  69,  45  Am.  Rep.  289.   'The  code  of 

79  N.  W.  601.  North  Carolina,  sec.  2094,  gives  the 

^^  Haupt  v.  James  Cravens  &  Co.  surety  the  right  of  action  against  his 

56   Tex.   Civ.   App.   253,   120   S.  W.  co-surety  whenever  the  principal  shall 

541.  be     insolvent.       Examine     Gettv     v 

12  Bryne  v.  iEtna  Ins.  Co.  56  111.  Brusee,  49  N.  Y.  385,  10  Am.  Rep. 
321.  379.    Death  of  surety  on  joint  obliga- 

13  McClary  v.  Trezevani,  —  Tex.  tion  discharges  his  estate;  same  effect: 
Civ.  App.  — ,  112  S.  W.  954.  Wood  v.  Fisk,  63  N.  Y.  245,  20  Am. 

1*  National   Surety   Co.   v.   Empire  Rep.  528. 

State  Surety  Co.  143  App.  Div.  241,  ^^  Securitv  Fire  Ins.  Co.  v.  Hansen, 

128  N.  Y.  Supp.  10.  104  Iowa,  264,  73  N.  W.  590. 

1*  Roval     Ins.    Co.    v.    Davies,    40  i''' American    Central    Ins.    Co.    v. 

Iowa,  469,  20   Am.   Rep.   581.     See  Burkert,  11  Pa.  Super.  Ct.  427. 
also  Johnson   v.   Harvey,   84   N.   Y. 
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in  otlier  localities  where  the  stipulation  covered  existing  and  future 
;i[)poin(iiients  and  \va,>^  to  continue  in  force  as  long  as  the  agency 
continued. ^^  And  in  an  action  by  a  receiver  on  a  surety's  bond, 
executed  individually  and  .in  the  partnership  name  by  general 
agents,  alleging  embezzlement,  it  was  held  that  the  surety  was 
liable  as  the  agents  were  individual  principals  and  that  the  rela- 
tion between  the  company  and  said  agents  was  not  merely  that 
of  debtor  and  creditor  as  the  agents  were  to  render  accounts  at 
stated  ])eriods,  to  remit  balances,  to  receive  commissions,  and  were 
not  to  have  the  use  of  any  of  the  premiums. ^^ 

The  company  may  sue  on  a  bond  given  by  the  agent  to  the 
director,^''  Init  in  case  a  bond  be  given  to  several  companies  by 
an  agent  acting  for  them,  wherein  the  sureties  are  bound  to  each 
of  them,  a  joint  suit  cannot  be  sustained  thereon  in  ca.se  of  a 
breach.^  The  liability  of  a  surety  on  a  bond  accrues  from  its 
date,  although  it  was  not  delivered  or  accepted  by  the  company 
until  over  a  month  thereafter.^  And  in  a  debt  on  a  penal  bond, 
conditioned  for  the  obligor's  faithfulness  in  the  discharge  of  his 
duties  as  secretary  of  an  insurance  company,  a  plea  by  the  surety 
that  the  company  had  waived  the  tort  and  sued  the  principal  in 
assumpsit  for  the  amount  of  his  embezzlements,  and  recovered  judg- 
ment against  him.  is  bad  on  demurrer.^ 

§  709.  Same  subject:  laches  of  principal:  notification  of  sureties. — 
The  sureties  on  an  agent's  bond  for  faithful  performance,  accord- 
ing to  the  company's  by-laws,  are  not  discharged  where  the  by- 
laws require  a  monthly  accounting  and  paying  over  of  moneys 
due,  and  the  agent  neglects,  after  paying  regularly  for  a  time,  to 
pay  over  the  balance  until  it. exceeds  the  penal  sum,  although  no 
notification  thereof  is  given  the  sureties.*  So  in  a  recent  case  it 
appeared  that  an  agent  of  a  foreign  insurance  company  neglected, 
without  wrongful  intent,  to  remit  premiums  within  the  time  speci- 

18  Daly   V.    01(1,    35    Utah,    74,    28  i  Germania  Fire  Ins.  Co.  v.  Hawks, 

L.R.A.(N.S.)  463,  99  Pac.  460.  55  Ga.  674. 

On    ctfeet    upon    bond    conditioned  ^  ^l^ina.  Life  Tn.*;.  Co.  v.  American 

for  fidelity  of  employee  or  agent,  of  Surety  Co.  34  Fed.  291. 

a  change  in  the  latter's  field  of  oper-  »  Firemen's  Ins.   Co.   v.   McMillan, 

ation  or  the  nature  of  his  duties,  see  29  Ala.  147. 

notes  in  28  L.K.A.(N.S.)  463,  and  36  *  Watertown  Fire  Ins.  Co.  v.  Sini- 

L.R.A.(N.S.)    1152.  mons,  131  Mass.  85,  41  Am.  Rep.  196. 

1^  United  States  Fidelity  &  Guaran-  On  discliari:e  (tf  .surety  on  fidelity 

ty  Co.  V.  Sexton,  134  Ga.  50,  67  S.  obligation   i)y  failure  of  "employer  to 

E.  649,  39  Ins.  L.  J.  970.     Compare  discover    delincjuency    or    to    notify 

Common wealtli  v.  Abele.  160  Ky.  800,  surety  thereof  witliiii  the  time  speci- 

1/0  S.  \V.  191,  45  Ins.  L.  .J.  42.  tied    in    the    obligation,    see    note    in 

20  Bayley  v.   Onondaga  Ins.  Co.  6  L.R.A.1916F,  715. 
Hill  (N.  Y.)  476. 
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fied  in  the  contract,  and  the  company  acquiesced  in  such  action 
as  a  substantial  compHance  with  the  contract.     The  company  did 
not  notify  the  surety  on  the  agent's  bond  providing  for  indemnity 
for  loss  caused  by  the  agent's  fraud  ox  dishonesty.     It  was  a  con- 
dition of  the  bond  that  any  act  of  omission  or  commission  by 
the  agent,  which  might  involve  a  loss  for  which  the  surety  would 
be  responsible  under  it,  should  be  reported  by  the  company  to 
the  surety.     It  w^as  decided  that  the  failure  of  the  company  to 
notify  the  surety  of  the  agent's  neglect  was  not  a  breach  of  the 
condition,  and  that  there  was  no  fraud  in  furnishing  the  surety 
with  certificates  that  the  agent  had  never  been  in  arrears  or  default.^ 
Nor  does  any  obligation  rest  upon  the  company  to  notify  sureties, 
in  order  to  hold  them,  of  the  facts  that  the  treasurer  has  inter- 
mingled its  funds  with  his  own,  and  used  them  with  its  knowledge, 
the  bond  having  been  subsequently  executed  by  the  sureties.^     It 
is  also  held  in  Illinois  that  notice  to  the  sureties  of  a  defalcation 
of  the  principal  is  not  necessary  in  order  to  charge  them.'     In 
another  case  a  surety  company,  being  applied  to  by  a  general 
agent  of  a  life  company  to   go   upon   his  bond,   obtained   from 
the   secretary   of  the   company   a  certificate   that  the   agent  had 
faithfully  performed  his  duties,  and  was  not  in  arrears  or  default, 
and  that  his  accounts,  which  were  examined  a  few  days  prior 
to  the  date  of  the  certificate,  were  then  correct.     In  fact,  the  agent 
was  then  in  the  company's  debt  on  a  draft  drawn  three  months 
prior  thereto,  although  from  certain  correspondence  between  said 
agent  and  the  company  there  was  an  inference  that  the  debt  had 
been  paid  at  the  date  of  the  certificate.     The  examination  referred 
to  was  not  the  company's  annual  examination  which  was  made  at 
a  tiine  of  the  year  falling  six  months  later,  and  it  was  its  custom 
not  to  make  an  accurate  investigation  of  its  agent's  accounts  until 
that  time.    In  an  action  against  the  surety  company  for  a  defalca- 
tion made  subsequently  to  giving  the  certificate,  it  was  held  that 
the  company  was  liable,  and  that  there  was  no  such  laches  on  the 
part  of  the  secretary  as  would  release  the  defendant.^ 

§  710.  Action  on  agent's  bond:  prior  defaults. — If  an  insurance 
company  takes  a  person  for  its  agent,  but  exacts  a  bond  for  the 
faithful  performance  of  his  duties,  it  impliedly  represents  that, 
so  far  as  it  knows,  such  person  is  honest  and  that  it  believes  him 
to  be  so.  If,  at  this  time,  it  knows  that  he  has  been  dishonest 
and  a  defaulter  as  the  agent  of  another  company,  but  fails  to  dis- 

5  Pacific  Fire  Ins.  Co.  v.  Pacific  '  Hough  v.  ^tna  Life  Ins.  Co.  57 
Surety  Co.  93  Cal.  7.  111.  318,  11  Am.  Rep.  18. 

^  Screwman's  Benefit  Assoc,  v.  ^  ^liltna  Life  Ins.  Co.  v.  American 
Smith,  70  Tex.  108,  7  S.  W.  793.  Surety  Co.  34  Fed.  291. 
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close  such  knowledge  to  the  sureties,   it  perpetrates  a  fraud  on 
them,  which  they  may  plead  in  defense  to  an  action  on  the  bond.^ 
While  the  sureties  on  an  agent's  bond  may  be  charged  with  lia- 
bilities and  defaults  of  the  principal  in  the  same  month  prior  to 
its  execution,  where  the  ciistom  requires  that  he  account  the  lirst 
of  every  month  for  the  business  of  the  preceding  month,  yet  they 
are  not  responsible  for  his  acts  preceding  that  time,  and  if  remit- 
tances are  made  by  the  agent  subsequently  to  the  execution  of 
■th6  bond,  they  must  be  applied  to  arrearages  for  the  month  cov- 
ered by  its  bond.^°     So  one  who,  at  the  request  of  the  principal 
and  without  tlie  knoAvledge  of  the  obligee,  signs  a  bond  for  the 
principal's^  faithful  conduct  as  an  insurance  agent,  is  not  released 
by  the  principal's  previous  neglect  in  the  same  employment  to 
make  payments  promptly,  which  were  subsequently  made  good; 
nor  by  the  obligee's  continuing  him  in  his  employment  after  such 
default;   and  if  the  surety  allows  his  name  t-o  remain,  without 
protest,  after  learning  of  such  default,  he  is  liable  in  future.^^    In 
another  case  an  agent  at  the  time  of  executing  the  bond,  was 
delinquent  to  the  company  by  reason  of  past  transactions,  and 
remittances  were  subsequently  made  to  the  company  by  the  agent 
under  directions  to  api)ly  them  on  account  thereof,  which  was  done. 
A  bill  was  brought  by  the  sureties  to  restrain  the  enforcement  of 
a  judgment  against  them,  and  for  relief  therefrom, 'on  the  ground 
that  the  remittances  should  be  applied  on  account  of  defaults  after 
the  bond  was  given,  as  they  were  received  from  current  business. 
This,   together  with  the  fact   that   the  company  had  knowledge 
thereof,   not.  being  sufficiently   proven,   the   bill   was  dismissed.^'* 
But  a  surety  on  the  bond  of  the  treasurer  of  a  secret  society,  con- 
ditioned for  the  faithful  application  of  the  trust  moneys,  cannot 
evade  liability  for  a  misappropriation  by  the  mere  fact  thai  the 
treasurer  had  misappropriated  the  trust  funds  in  the  preceding 
year,  to  the  knowledge  of  the  officers  and  members  of  the  society, 
but  not  of  the  surety,  and  had  been  re-elected  without  any  corn- 
munication  of  such  defalcation  to  the  surety."     AVhere  a  treasurer 
is  re-elected,  reporting  a  certain  sum  of  trust  moneys  in  his  hands 
from  the  preceding  term,  the  sureties  on  his  official  bond  for  the 
new  term  must  answer  for  any  defalcation  in  that  sum,  and  can- 

^  Capital  Fire  Ins.  Co.  v.  Watson,        1°  British-American    As.snr.    Co.    v. 

76  Minn.  liSfi,  77  Am.  St.  Rep.  657,  Neil,  76  Iowa,  645,  41  N.  W.  382 
79  N.  W.  601.  11  Home    Ins.    Co.    v.    Holwav.    55 

On  fluty  of  oblisee  in  fidelity  bond  Iowa,  571,  39  Am.  Rep.  179. 
to  diselose  prior  defalcation  to  sure-        ^^  Hecox    v.    Citizens'    Ins.    Co.    2 

ties  in  (lie  absence  of  any  inquiry  in  Fed.  535. 

reirard  tliereto,  see  note  i'n  12  L.R.A.        "Roper   v.    Sangamon    Lod^^e,   91 

(N.S.)   247.  111.  518,  33  Am.  Rep.  60. 
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not  throw  the  responsibiUty  therefor  on  the  sureties  of  the  former 
bond.i* 

§  711.  Action  on  local  agent's  bond. — The  fact  that  a  general 
agent  settles  with  the  company  for  premiums  received  by  the  local 
agent,  whom  he  had  appointed,  and  which  the  said  local  agent 
had  not  accounted  for  to  him,  does  not  discharge  the  sureties  on 
a  bond  given  the  general  agent,  in  the  name  of  the  company, 
conditioned  that  the  local  agent  should  pay  over  all  moneys  re- 
ceived by  him.  In  such  case  the  general  agent  is  subrogated  to 
the  rights  of  the  company.^^ 

§  712.  Action  on  agent's  bond:  defenses. — In  an  action  on  a  bond 
given  by  the  agent  of  an  insurance  company  incorporated  in  an- 
other state,  to  recover  moneys  collected  as  premiums,  it  is  a  good 
defense  that  the  plaintiff  had  not  complied  with  the  statutes  of 
the  state  in  appointing  said  agent,  and  that  said  agent  had  not 
qualified  himself  to  act  as  such  statutes  required ;  ^®  although  under 
the  Maine  statute,  requiring  an  annual  license  as  a  condition  prece- 
dent to  acting  as  such  insurance  agent,  it  was  held  that  the  burden 
of  proof  was  on  the  defendants  to  show  that  the  agent  acted  with- 
out a  license."  And  under  an  Ohio  decision,  the  failure  of  the 
agent  to  comply  with  the  statute  requiring  a  certificate  of  author- 
ity from  the  state  auditor  constitutes  no  defense  by  the  sureties  on 
the  bond.^^ 

If  an  insurer  employs  an  agent,  but  exacts  a  bond  for  faithful 
performance  of  his  duties,  and  such  employment  may  be  termi- 
nated, at  any  time,  by  either  party,  allegations  that  the  company, 
during  the  course  of  the  employment,  knew  that  the  agent  wrong- 
fully converted  its  money  to  his  own  use,  but  that,  after  such 
knowledge  the  company  continued  him  in  its  service  without  noti- 
fying the  sureties  of  his  dishonesty,  state,  pro  tanto,  a  defense 
for  them  in  an  action  on  the  bond.  And  in  such  case  in  the  action 
brought  to  recover  a  balance  due  for  premiums  claimed  to  have 
been  collected  by  him,  the  agent's  reports  to  the  company,  made 
in  the  usual  course  of  business,  are  a  part  of  the  res  gestae,  and 
are  admissible  in  evidence.^' 

1*  Roper   V.    Sanf^amon   Lodo^e,   91  tion  by  it  on  bond  of  officer  or  agent, 

Til.  518,  33  Am.  Rep.  60.  see  note  in  L.R.A.lOKiA,  649. 

15  Hoiio-h  V.  A'ltua  Ins.  Co.  57  111.  ^^  Sootti.sb   Commercial   Ins.  Co.  v. 

318.  II  Am.  Rep.  18.  Plummer,  70  Me.  540,  under  Me.  Rev. 

iSThorne  v.  Travelers'  Ins.  Co.  80  Stat.  c.  40,  sec.  40. 

Pa.  St.  15,  21  Am.  Rep.  89.  ^^  ^fanliattan   Ins.   Co.  v.   Ellis,  .32 

On  failure  of  f()rei^■n  corporation  Ohio  St.  388,  under  Ohio  Stat.  222, 

to  comply  witli   conditions  of  doin*}:  sec.  21. 

business  in  the  state  as  defense  to  ac-  ^^  Capital  Fire  Ins.  Co.  v.  Watson, 
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§  713.  Actions  against  agents  of  foreign  companies  acting  with- 
out license:  statutes. — The  .-^lalules  of  certain  states  impose  penal- 
ties upon  persons  acting  therein  as  agents  of  foreign  insurance 
companies  without  license  or  certificate  from  the  proper  ofiicial, 
and  such  agent  may,  in  such  case,  be  indicted  therefor.^" 

It  is  competent  for  the  legislature  to  enact  such  statutes.^  So 
a  statute  prohibiting  one  from  acting  as  agent  or  solicitor  for 
any  individual,  association  of  individuals,  or  corporation  in  the 
transaction  of  insurance  business  within  the  state,  unless  such  agent 
has  obtained  from  the  state  superintendent  of  insurance  a  certiti- 
cate  authorizing  him  to  so  act,  or  before  such  individual,  associa- 
tion of  individuals,  or  corporation  shall  have  been  duly  authorized 
and  licensed  by  such  superintendent  to  transact  insurance  business 
in  the  state,  and  providing  that  a  violation  of  the  terms  of  such 
statute  shall  constitute  a  misdemeanor,  is  the  valid  exercise  of  the 
right  of  a  state  to  regulate  insurance  business  within  its  limits.^ 
In  Louisiana,  however,  it  is  held  that  under  its  statute  it  was  not 
within  the  po\ver  of  the  legislature  to  compel  an  agent  to  pay  the 
license  required  of  a  foreign  corporation.^    It  is  declared  in  Mich- 

76  Minn.  386,  77  Am.  St.  Rep.  657,  111,  134,  137.    See  also  same  sections 

79  N.  W.  601.  Parkers  N.  Y.  Ins.  Law   (ed.   1915) 

2°  See  State  v.  Johnson,  43  Minn.  Annot.     As  to  Pa.  act,  see  MeBride 

350,  45  N.  W.  711.    Indictment  under  v.  Rinard,  15  Pa.  Co.  Ct.  422. 
IMinn.   Gen.    Stat.   1878,   sec.   292,   c.        Statute     requiring     license     from 

34;  amended,  c.  54,  holding  that  it  is  agent    or    broker;    when    unconstitu- 

immaterial,  as  to  the  agent,  whetlier  tional,  see  §  697j  herein, 
the  company  had  or  had  not  complied       As  to  misrepresentations  and  esti- 

with  the  statute:    See  Morton  v.  Hart  mates  by  agent  and  power  of  super- 

88    Tenn.    427,   12    S.    W.    1026,    19  intendent    of    insurance    to     revoke 

Ins.   L.   J.   347 ;    State  v.   Hover,   58  license  of  offending  agent,  under  New 

Vt.  496,  4  Atl.  226;  State  v.  Turney,  York    statute,    see    People    (ex    rel. 

81  Ind.  559;  Moses  v.  State,  65  Miss.  Burr)    v.   Kelsev,   113   N.   Y.    Supp. 

56;  Ithaca  Fire  Department  v.  Beech-  836,  129  App.  Div.  399  under  N.  Y. 

er,  99  N.  Y.  429,  2  N.  E.  154.     The  Laws   1906,  p.   774,  e.   326,   sec.   60. 

statutes   of   certain   states   impose   a  Laws   1908,    p.    1015,   c.    347;    Laws 

personal    liability    upon    agents,    in  1892,  p.  1972,  sec.  91;  Parker  N.  Y. 

favor  of  assured,  where  the  foreign  Ins.  L.   (ed.  1915)   pp.  83,  144. 
company  is  not  autliorized  to  trans-        On  liability  of  agent  where  statutes 

act  business  in   the   state:    See   Ala.  regulating  business  of  foreign  insur- 

Code,  1893,  sees.  20,  23;  Conn.  Pub.  ance  companies  have  not  been  com- 

acts,  1889,  c.   107;   Pa.  act,  May   1,  plied  with,  see  note  in  20  L.R.A.  407. 
1876;  Pub.  Laws,  53  Tenn.  act,  Feb.       »  Pierce  v.  People,  106  111.  11,  46 

27,  1891;  Tex.  acts,  1879,  c.  36;  Vt.  Am.  Rep.  683. 

Gen.  Laws,  1893,  sec.  14.     See  §  328       2  state  v.  Stone,  118  Mo.  388,  40 

and  note,  herein.     And  see  as  to  re-  Am.  St.  Rep.  388,  25  L.R.A.  243,  24 

quiroments   and    liabilities   of   agents  S.  W.  164. 

in  New  York,  Hamihon's  Stat.  Rev.       '  State  v.   Williams,   46   La.    Ann. 

of  Ins.  Laws,  1894,  sees.  50,  54,  91,  922,  15  So.  290,  23  Ins.  L.  J.  508. 
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igan  that  agents  of  mutual  companies  are  equally  as  liable  as  those 
of  stock  companies,  where  they  have  not  obtained  the  proper  author- 
ity to  solicit  for  the  foreign  company ;  *  so  also  in  Wisconsin.* 
And  the  word  ''-state/'  under  a  statute  ^  prohibiting  agents  of  com- 
panies incorporated  in  other  states  from  transacting  business  in 
Indiana  without  a  license,  includes  the  District  of  Columbia  and 
the  territories.' 

If  a  foreign  corporation  has  been  prohibited  from  doing  business 
therein,  the  resident  agent,  and  not  the  company,  is  liable  for 
issuing  policies  thereafter.^  So  a  broker  who  procures  from  insur- 
ance agents  in  another  state,  for  a  resident  of  the  state  in  which 
he  himself  resides,  a  policy  of  marine  insurance  issued  by  an 
unauthorized  foreign  company,  violates  a  statute  ^  making  it  an 
offense  for  a  person  in  that  state  to  procure  for  a  resident  any 
insurance  from  such  companies.^"  So  in  North  Dakota  if  an 
agent  acts  for  an  insurance  company  which  has  no  certificate  of 
authority,  which  act  is  punishable  by  fine,  he  is  within  a  statute 
making  any  act  prohibited  by  law  and  punishable  by  fine,  a  crime." 
Under  the  Illinois  statute  making  it  unlawful  for  any  agent  or 
agents,  or  any  other  person,  in  any  manner  to  aid  any  insurance 
company  not  incorporated  in  the  state  transaction  insurance  busi- 
ness within  the  state,  a  person  or  corporation  is  liable  for  aiding 
such  foreign  insurance  company  in  the  transaction  of  insurance 
business  in  any  manner,  although  not  the  agent  of  such  company, 
in  the  ordinary  sense  of  the  term,  and  although  acting  under  a 
contract  with  the  insured  expressly  stating  that  such  person  or 
corporation  is  his  agent  only.^^  And  the  fact  that  insurance  solici- 
tors placed  a  risk  through  brokers  in  another  state  without  knowing 
what  company  took  it  will  not  relieve  them  from  liability  under 
the  provisions  of  a  statute  authorizing  recovery  of  the  loss  from 
persons  who  act  as  agents  of  unlicensed  foreign  companies.^^  And 
where  a  broker  solicits  and  places  insurances  on  behalf  of  a  number 
of  companies,   and  the  premium  is  paid,   the  policies  delivered, 

4  People  V.  Howard,  50  Mich.  239,  i"  Hooper  v.  California,  155  U.  S. 
15  N.  W.  101.  648.  39  L.  ed.  297,  15  Sup.  Ct.  207. 

5  Zell  V.  Hermann  Farmers'  Mntnnl  "  Hopran,  In  re,  8  N.  Dak.  301,  45 
Ins.  Co.  75  Wis.  521,  44  N.  W.  828.  L.R.A.  160,  73  Am.  St.  Rep.  759,  78 

6  Rev.  Stat.  Ind.  1881,  p.  240,  subd.  N.  W.  1051.  Under  N.  Dak.  Rev. 
7,  sees.  3765,  3771.  Codes,  sees.  3124,  3138,  N.  Dak.  Pen. 

■^  State  V.  Briggs,  116  Ind.  55,  18  Code,  see.  6802. 

N.  E.  395.  ^2  People     v.     People's     Ins.     Ex- 

8  Stale  V.    Charter   Oak   Life   Ins.  eliange,  126  111.  466,  2  L.R.A.  340,  18 
Co.  9  Mo.  App.  364.     See  State  ex  N.  E.  774.     111.  act  1869,  sec.  22. 
rel.   V.   New  York  Life  Ins.    Co.   81  ^^  ^oble  v.  Mitchell,  100  Ala.  519, 
Mo.  89,  10  Mo.  App.  580.                .  25  L.R.A.  238,  14  So.  581. 

9  Cal.  Pen.  Code  sec.  649. 
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and  tlie  broker's  commissions  paid,  but  the  assured  did  not  select 
any  of  the  companies,  it  was  held  that  such  acts  of  the  agent 
not  having  been  authorized  under  the  statute,  the  agent  was  liable 
as  for  separate  offenses,  he  being  the  agent  of  the  several  compa- 
nies for  whom  ho  had  solicited.^*  And  in  an  action  for  penalties 
brought  against  an  agent  for  a  foreign  insurance  company,  the 
term  "agent"'  being  made  by  the  statute  to  include  any  person 
aiding  in  "transacting  the  insurance  business  of  a  foreign  corpo- 
ration," it  is  error  to  direct  a  verdict  for  the  defendant  because 
the  evidence  does  not  show  an  agency  in  the  ordinary  sense  of 
that  term.^*  But  where  the  defendant,  in  a  similar  case,  filled 
out  a  blank  application,  assuming  to  act  for  a  certain  insurance 
company,  and  a  policy  was  issued  thereon  by  the  company,  it  was 
held  that  such  evidence  fairly  tended  to  establish  an  agency.^^ 
And  where  the  statute  includes  any  person  "who  inspects  any  risks" 
for  an  unlicensed  foreign  corporation,  this  will  not  apply  to  the 
act  of  inspecting  a  risk  previously  taken,  so  as  to  enable  an  action 
to  be  maintained  for  penalties.^''^  Under  a  Missouri  decision  the 
statute  applies  to  agents  of  credit  guaranty  insurance. ■^^ 

§  713a.  Same  subject, — If  no  unincorporated  company  can  pro- 
cure from  the  insurance  commissioner  a  license  for  the  trans- 
action of  business  in  a  certain  state  under  its  statutes,  a  voluntary 
association  of  guaranty  and  accident  Lloyds  cannot  be  licensed 
to  transact  business,  but  the  penalty  prescribed  is  not  applicable 
to  such  association,  and  a  person  assisting  it  as  its  agent  in  trans- 
acting business  is  guilt v  of  no  oflFense.^^  So  persons  writing  insur- 
ance with  individual  liability  of  each  for  a  certain  part  of  the 
whole  undertaking  are  not  a  company  within  the  meaning  of  a 
statute  ^°  declaring  it  a  misdemeanor  to  act  as  agent  for  a  foreign 
insurance  company  without  a  certificate  of  authority  from  the 
state.^^  But  provisions  of  a  statute  imposing  a  penalty  upon  one 
who  acts  as  insurance  agent  for  a  principal  who  has  not  acquired 
a  certificate  of  permission  to  transact  business,  should  not  be  dis- 
regarded, so  far  as  they  are  made  to  apply  to  agents  of  individuals 
because  the  statutes  requiring  a  certificate  and  regulating  the  pro- 

"  State  v.  Farmer,  49  Wis.  459,  5  5  So.  827,  under  Code  Ala.  sees.  1205, 

N.  W.  892.  3897.      See    Noble    v.    Mitchell.    100 

15  People  v.  People's  Ins.  Exdi.  12G  Ala.  519.  25  L.R.A.  238,  14  S.  581. 
m.  466,  2  L.R.A.  ;{40n,  IS  N.  E.  774,  ^^  State  v.  Phelan,  66  -Mo.  App. 
under  act  111.  Mareh  11,  1869,  ]).  22.  548. 

See  People  v.  Fester,  145  111.  150,  34  ^^  Fort  v.  State,  92  Ga.  8,  23  L.R.A. 

N.  E.  146.  86.  18  S.  E.  14. 

16  People  V.  Howard,  50  Micli.  239,  20  i^.^    a,,^^  ;May  1^  igJG,  sec.  47. 
under  Mich,  acts,  1881,  No.  148.  ^1  Coinmonwealth  v.   Reinoehl,  163 

17  E.\  parte  Kobinson,  86  Ala.  622,  Pa.  287,  25  L.R.A.  247,  29  Atl.  896. 
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cedure  for  procuring  it  apply  only  to  "companies,"  if  such  statutes 
are  made  by  subsequent  ones  applicable  to  individuals  and  all 
their  essential  provisions  can  be  complied  with  by  individuals.^ 
And  it  has  been  held  in  Louisiana  that  an  insurance  agent  is  liable 
for  the  license  exacted  by  statute  from  a  firm  or  person  doing 
an  insurance  business  in  that  state,  and  that  such  agent  stands 
between  the  insured  and  the  company.'^ 

A  statute  making  one  acting  !or  an  unlicensed  foreign  com- 
pany, corporation,  association,  or  partnership  transacting  insur- 
ance business  in  the  state,  personally  liable  for  the  amount  of  the 
policy,  and  imposing  a  penalty  upon  him,  is  separable  and  valid 
so  far  as  it  applies  to  the  agents  of  corporations.^ 

An  information  for  acting  as  agent  of  a  company,  which  has 
not  complied  with  the  laws  of  the  state,  is  insufficient  if  it  does 
not  allege  that  such  corporation  was  an  insurance  company.^  And 
imder  the  Texas  statute  an  information  charges  no  offense  where 
it  does  not  allege  that  the  one  soliciting  insurance  was  to  directly 
or  indirectly  receive  compensation.^  And  an  indictment  for  solic- 
iting insurance  as  agent  or  broker  without  a  license  as  provided 
by  statute  is  defective  where  it  fails  to  state  the  names  of  parties 
solicited.^  But  an  indictment  of  an  agent  of  a  foreign  insurer 
need  not  show  its  authority  to  do  business  in  the  state,  nor  the 
nature  of  said  business,  nor  need  the  manner  in  which,  nor  the 
persons  from  whom  the  money  was  obtained,  be  specified  in  detail, 
and  the  fact  that  the  business  of  the  insurer  was  carried  on  with- 
out state  authority  and  unlawfully,  constitutes  no  defense  to  the 
prosecution  of  the  agent  on  said  grounds.'  Again,  compliance 
with  the  terms  of  the  policy  -as  to  proofs  of  loss  and  time  for 
bringing  suit  is  not  necessary  to  authorize  recovery  under  a  statute 
making  an  agent  acting  for  an  unlicensed  foreign  company  per- 
sonally liable  for  the  amount  of  loss.^ 

§  714.  When  agent's  right  may  not  be  abridged  though  acting 
for  unlicensed  company.— A  professional  adjuster,  open  to  employ- 

1  State  V.  Stone,  118  Mo.  388,  25  » jasper  v.  State,  73  Tex.  Crim. 
LR  A.  243,  40  Am.  St.  Rep.  388,  24  Rep.  197,  164  S.  W.  851,  under  Pen. 
§;  W.  164.  Code  1911,  art.  689. 

2  State  V.  Woods,  40  La.  Ann.  175,  «  People  v.  Ric-hardson,  64  Misc. 
.3  So.  543.  684,  120  N.  Y.  Supp.  712. 

3  Noble  V.  Mitchell,  100  Ala.  519,  'State  v.  Blakemore,  226  Mo.  560, 
25  L.R.A.  238,  14  So.  581,  aWd  164  27  L.R.A.(N.S.)  415n,  120  S.  W.  429. 
U.  S.  367,  41  L.  ed.  472,  17  Sup.  Ct.  When  indictment  charges  ofifense 
110.  See 'Town  of  Dothan  v.  Horns-  under  Massachusetts  Statute  1894,  c. 
by.  150  Ala.  498,  43  So.  714.  522,   sec.   3.      See   Commonwealth   v. 

■  4  Brown  v.  State,  26  Tex.  App.  540,   Nuttins:,  175  Mass.  154,  55  N.  E.  895. 
10  S    W    112  ^  Noble  v.  Mitchell,  100  Ala.  519, 
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ment  by  any  and  all  companies  who  may  need  him,  has  such  legal 
business  and  prul'e.^sion  as  gives  liini  a  right,  guaranteed  by  the 
constitution  of  the  United  States,  to  follow  it  in  any  state,  witliout 
abridgment  or  restriction  by  a  state  law  imposing  a  penalty  upon 
agents  of  foreign  companies  unlicensed  in  the  state.* 

§  715.  Indictment  of  agent  for  paying  rebate:  statute. — Where 
an  agent  was  indicted  under  the  New  York  statute  ^°  for  paying 
a  rebate  as  an  inducement  to  a  person  to  take  a  life  policy,  it  was 
held  immaterial  whether  the  corporation  was  a  domestic  or  foreign 
company,  and  that  it  appearing  that  the  company  was  doing  busi- 
ness in  New  York,  it  sufficiently  supported  an  allegation  that  it 
was  organized  under  the  laws  of  another  state.  The  statute,  how- 
ever, only  prohibited  discriminations  in  rates  by  ''life  insurance 
companies  doing  business  in  this  state."  ^^ 

§  716.  Reformation  of  policy  for  agent's  mistakes,  etc. — Where 
an  agent  is  authorized  to  act  in  the  premises,  and  through  his 
mistake  or  fraud  the  policy  fails  to  express  the  real  contract  between 
the  parties,  or  if  by  inadvertence  or  mistake  of  the  agent  provisions 
other  than  those  intended  are  inserted,  or  stipulated  provisions  are 
omitted,  there  is  no  doubt  as  to  the  power  of  a  court  of  equity 
to  grant  relief  by  a  reformation  of  the  contract.  When,  however, 
a  mistake  is  relied  on,  it  must  be  mutual  to  warrant  such  inter- 
vention, or  there  must  be  mistake  of  one  party  and  fraud  of  the 
other.^^    There  are  also  other  exceptions  to  the  rule  that  the  mis- 

25  L.R.A.  238,  14  So.  .581,  aff'd  164  ^^  United   States.    —   Abraham    v. 

U.  S.  367,  41  L.  ed.  472,  17  Sup.  Ct.  North  German  Ins.  Co.  40  Fed.  717; 

110.  Bailey  v.  American  Central  Ins.  Co. 

9  French  v.  People,  6  Colo.  311,  24  13  Fed.  250. 

Ins.   L.   J.   678,  40   Pac.   463;   Cora-  Connecticut.     —     Malleable     Iron 

monwealth  v.  Hammer,  11  Pa.  Super.  Works  v.  Phoenix  Ins.  Co.  25  Conn. 

Ct.  138.     But  see  Hooper  v.   People  465. 

State  Cal.  155  U.  S.  648,  39  L.  ed.  Florida.— Phcx^nix  Ins.  Co.  v.  Hil- 

.297,  15  Sup.  Ct.  207,  40  Cent.  L.  J.  Hard,  59  Fla.  590,  138  Am.  St.  Rep. 

228.     Three  justices  dissented  in  this  171.  52  So.  799. 

last  case.  il/a/we. ^National     Traders'     Bank 

1°  N.   Y.   Laws,   1889,   c.    282,   sec.  v.  Ocean  Ins.  Co.  62  Me.  519. 

100;  am'd  Laws,  1890,  e.  401.  Missisf<ippi. — Pliopnix    Ins.    Co.    v. 

Rebates    prohiliited,    N.    Y.    Laws  Iloffheimer,  46  Miss.  645. 

1909,  c.  33,  sees.  89,  90,  Consol.  Laws  New     York. — Maher    v.     Hibernia 

c.  28,  Parker's  N.  Y.  Ins.  Law    (ed.  Ins.    Co.    67    N.    Y.    283;    Cono    v. 

1915)    pp.  141-144;  Penal  Law,  sec.  Nias,nira  Ins.  Co.  60  N.  Y.  619;  Bid- 

1191.  well  V.  Astor  Mutual  Ins.  Co.  16  N. 

"People   V.    Formo.sa,    131    N.    Y.  Y.  263;  Kent  v.  Manchester,  29  T^arl). 

478,  27  Am.  St.  Kep.  612,  30  N.  E.  (N.  Y.)   595;  Devereux  v.  Sun   Fire 

492,   43   N.    Y.    St.    Kep.   654.     Ex-  Otlice,  51  Hun  (N.  Y.)  147. 

amine  People  v.  McCann,  67  N.  Y.  North     Carolitia.   —    Mcintosh     v. 

506.  North  State  Fire  Ins.  Co.  152  N.  Car. 
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take  must  be  mutual ;  "  and  a  contract  may  also  be  reformed  for 
a  mutual  mistake  as  to  the  law,  and  such  mistake  may  even  be 
corrected  by  the  beneficiary  after  the  death  of  the  insured ;  ^*  and 
where  through  the  fault  of  the  company's  agent  in  giving  wrong 
information  the  policy  was  issued  in  the  name  of  the  mortgagor, 
instead  of  the  mortgagee,  relief  will  be  granted  in  equity ;  ^^  and 
the  policy  will  be  reformed  where,  by  mistake  as  to  the  manner 
of  properly  filhng  in  the  papers,  the  agents  of  the  company,  with 
full  knowledge  of  the  facts,  made  the  policy  in  the  wrong  name,  so 
that  it  failedto  cover  the  insured's  interest  as  mortgagee.^^  Again, 
where  the  company's  agent  agrees  to  insure  for  the  benefit  and 
protection  of  the  owner,  and  the  consideration  is  paid,  but  the 
policy,  as  written  by  the  agent,  does  not  conform  to  the  agreement, 
the  policy  will  be  reformed  to  express  the  real  contract.^'  So 
where  it  appears  that  the  agreement  was  for  a  policy  for  one  year, 
and  the  agent  by  mistake  drew  it  up  for  a  term  of  sixty  days, 
and  the  insured  paid  the  premium  usually  paid  for  a  policy  for 
one  year  on  that  class  of  risks,  equity  will  reform  the  contract.^^ 
And  so  where  a  policy  clerk  made  a  similar  mistake  as  to  the 
duration  of  the  policy,  it  was  reformed,  and  a  suit  at  law  which 
had  been  brought  upon  it,  was  enjoined.^^  So  where  the  agent 
fails,  through  fraud  or  mistake,  to  rightly  state  the  facts  when 
he  fills  up  the  application,  the  policy  will  be  reformed  in  equity ;  2" 
and  if  the  company's  officers  have  knowledge  of  and  intend  to 
cover  the  entire  interest  in  the  property  as  agreed,  the  policy  will 
be  reformed  to  conform  with  the  intent  of  the  parties.^    And  equity 

50,  136  Am.  St.  Rep.  818,  67  S.  E.  On  relief  from  mistake  of  law  as 

45'  to  effect  of  insurance  policy,  see  note 

P-ennsylvanm. — Cooper    v.    Farm-  in  28  L.R.A.(N.S.)  831. 

ers'  Ins.  Co.  50  Pa.  St.  299,  88  Am.  ^^  Sias  v.  Roger  Williams  Ins.  Co. 

Dee    544  8  Fed.  183,  187. 

-R^iscowsm.— Ledyard   v.    Hartford  i^  Woodbury     Savings     Bank     v. 

Fire  Ins.  Co.  24  Wis.  496.  Charter  Oak  Ins.  Co.  31  Conn.  51/. 

Reformation  of  policy  for  mistake,  ^'^  Abraham  v.  North  German  Ins. 

etc.     See  §§  3500  et  seq.  herein.  Co.  40  Fed.  717. 

Reformation  of  policy  for  mistake  ^^  Devereaux  v.  Sun  Fire  Office,  4 

of  soliciting  agent,  see  note  11  L.R.A.  N.  Y.   Supp.  655,  51  Hun   (N.   Y.) 

(N.S.)  357.  147. 

13  National  Traders' Bank  V.  Ocean  ^^  North     American     Ins.     Co.     v. 

Ins.  Co.  62  Me.  519,  523.  Whipple,  2  Biss.   (U.  S.  C.  C.)  418, 

1*  Welch  V.  Welch    (Ky.   Sup.   Ct.  Fed.  Cas.  No.  10,315. 

1892)  13  Ky.  L.  Rep.  639.    See  East-  ^o  ggn  Frankhn  Ins.  Co.  v.  Gillett, 

man  v.  Providence  Mutual  R.  Assoc.  54  INId.  212.                 -r         r.       t-n   tu 

65  N.  H.  176,  23  Am.   St.  Rep.  29,  ^  Keith   v.    Globe   Ins.    Co.   52   111. 

5  L.R.A.  712,  18  Atl.  745 ;  Williams  518,  4  Am.  Rep.  624. 
V.  Hamilton,  104  Iowa,  423,  65  Am. 
St.  Rep.  475,  73  N.  W.  1029. 
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may  reform  the  contract  where  the  facts,  as  stated  to  the  agent, 
are  wrongly  written  in  by  him,  in  case  tliere  is  no  fraud  or  collu- 
sion between  the  agent  and  the  assured.^     So  where  the  agent  of 
the  assured,  having  insured  goods  in  his  own  name  as  agent,  and 
■the  policy  having  expired   a  new   one  was  written,   making  by 
mistake  the  policy  in  the  agent's  own  name,  but  not  as  agent, 
the  policy  will  be  reformed  by  inserting  the  word  "agent."  ^    And 
where  a  mortgagee  applies  to  a  general  agent  of  an  insurance 
corporation,  and  states  his  wish  to  obtain  insurance  upon  his  inter- 
est as  mortgagee,  and  his  application  and  the  consideration  for 
the  insurance  are  accepted,  whereupon  he  requests  the  agent  to 
write  the  policy  so  as  to  effect  this  purpose,  and  relies  upon  him 
to  determine  what  foi-m  is  necessary  under  the  law  of  insurance 
for  that  purpose,  the  agent  is  bound  to  write  the  policy  so  as  to 
insure  the  mortgagee's  interest  in  his  own  name  and  if  the  agent 
adopts  a  wrong  form,  the  policy  may,  after  loss,  be  reformed  in 
equity  so  as  to  express  the  intention  of  the  parties,  notwithstanding 
the  rules  of  the  company  forbid  the  issuance  of  policies  to  mort- 
gagees.*    The  mir^takes  or  fraud  of  an  agent  authorized  to  nego- 
tiate, issue   and   deliver  policies  binds  insurer  even   though   the 
policy  provides  otherwise.^     And  where  the  plaintiff  applied  to 
an  agent  for  insurance  to  cover  the  interest  of  herself  and  son  in 
the  property,  and  the  agent  omitted  all  reference  to  the  son's  inter- 
est in  writing  the  application,  and  she,  being  illiterate  and  relying 
upon  the  agent,  signed  the  same,  it  was  held  that  equity  would 
reform  the  policy  to  cover  both  interests  as  intenvied.^     So  where 
a  clerk  of  a  general  agent  of  an  insurance  corporation  agreed  with 
an  illiterate  man  to  issue  him  a  policy  which  should  contain  a 
condition  that  the  buildings  insured  might  remain  vacant  and 
unoccupied  thirty  days  without  notice  to  the  insurer,  and  such 
clerk  delivered  a  policy  to  the  insured  which  he  represented  as 
containing  the  stipulation  as  agreed  upon,  but  which  in  fact  con- 
tained a  condition  that  if  the  buildings  insured  became  unoccu- 
pied without  the  consent  of  the  compai\v's  indorsement  thereon, 
the  policy  should  become  void,  it  was  held  after  a  loss  had  occurred, 
that  a  suit  might  be  maintained  to  reform  the  policy  so  as  to 
conform  it  to   the  agreement  made  with   the  assured  before  its 
issuance,  and  that  a  recovery  might  be  had  in  the  same  suit  upon 

2  Franklin   Fire   Ins.   Co.   v.   Mar-  Towa,  334,  16  Am.  St.  Rep.  443,  43 

tin,  40  N.  J.  L.  568,  29  Am.  Rep.  N.  W.  229. 

271.  ^  iEtna    Ins.    Co.   v.    Brannon.   — 

sphcenix    Fire    Ins.    Co.    v.    Hoff-  Tex.  Civ.  App.  — ,  91  S.  W.  614.  _ 

heimor,  46  IMiss.   645.  ^  Jamison    v.    State    Ins.    Co.    85 

4  Escb  V.  Home  Insurance  Co.  78  Iowa,  229,  52  N.  W.  Rep.  185. 
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the  policy  as  thus  reformed.'  And  where  the  agent  was  to  select 
the  companies,  and  the  policies  were  to  allow  additional  insur- 
ance, and  the  agent  wrote  a  policy  forbidding  additional  insur- 
ance, it  was  held  that  it  would  be  reformed,  and  this  even  though 
the  assured  had  accepted  the  policy  without  reading  it.^  In  another 
case  defendant's  agent  contracted  with  the  plaintiff  for  insur- 
ance on  the  latter's  property  to  the  amount  of  three  thousand  dol- 
lars in  several  companies  which  the  agent  represented  and  issued 
the  policy  in  question  to  the  plaintiff  for  part  of  that  amount, 
containing  a  provision  that  the  policy  should  be  void  if  the  insured 
should  obtain  additional  insurance  without  the  written  consent 
of  the  company.  It  w^as  clearly  understood,  however,  that  the 
plaintiff  was  to  have  the  right  to  obtain  additional  insurance,  but 
the  required  provision  was  omitted  from  the  policy  by  mistake  or 
oversight  of  the  defendant's  agent.  In  an  action  on  the  policy, 
it  Avas  held  that  the  plaintiff  had  a  right  to  rely  on  the  agent's 
writing  the  policy  in  accordance  with  the  contract;  and  because 
he  failed  to  read  the  policy  and  discover  the  omission  therein,  he 
was  not  guilty  of  such  negligence  as  would  bar  him  of  the  right 
to  have  the  policy  reformed,  and  the  omitted  provision  inserted.*' 
And  assured  is  entitled  to  equitable  relief  upon  proof  of  alleged 
fraud  of  the  agent  who  with  knowledge  of  the  facts  misdescribes 
the  location  of  the  risk  where  assured  relies  upon  said  agent  and 
does  not  read  the  policy.^"  So  if  the  local  agent's  attention  is  called 
by  the  insured  to  an  error  in  describing  the  premises  after  the  policy 
is  issued,  and  the  agent  tells  him  that  it  makes  no  difference,  and 
thereafter  the  general  agent  and  secretary  of  the  company,  with 
knowledge  of  the  facts,  inspects  the  premises  and  declares  the  risk 
good,  the  policy  may  be  reformed.^^  And  upon  trial  of  an  action 
on  the  policy  the  insured,  Avithout  any  plea  of  mistake  or  fraud, 
may  have  corrected  a  statement  in  the  proofs  of  loss,  by  showing 
fraud  or  mistake  on  the  agent's  part  in  transcribing  the  same.^^ 
So  a  policy  may  be  reformed,  even  after  loss,  wdiere  the  company's 
agent  who  drafted  the  application  made  a  mistake  in  describing 
the  buildings,  and  so  notwithstanding  the  company  had,  at  the 

■^  Continental    Ins.     Co.    v.    Ruck-   Iowa,  11,  9  Am.  St.  Rep.  450,  39  N. 
man,  127  111.  364,  11  Am.  St.  Rep.   W.  122. 
121,  20  N.  E.  77.  w  .Etna  Life  Ins.  Co.  v.  Brannon, 

On  necessity  for  reforming  policy    99  Tex.  391,  2  L.R.A.(N.S.)   548,  89' 
before  recovery  in  ca.se   of  mistake,    S.  W.  1057. 
see  note  in  2  L.R.A.(N.S.)  548.  "  Maher  v.   Ilibernia  Ins.   Co.   67 

8  Barnes    v.    Ilekla    Fire    Ins.    Co.   N.  Y.  290. 
75  Iowa,  11,  9  Am.  St.  Rep.  450,  39       ^^  y^[^l].^,   ^    London    Assur.    Corp. 
N.  W.  122  (annotated  case).  64  Wis.  442,  25  N.  W.  436. 

i_    *  Barnes  v.  Hekla  Fire  Ins.  Co.  75 
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time  the  policy  was  taken  out,  insured  other  buildings  in  the  same 
block  to  the  full  amount  allowed  by  the  rules  to  be  taken  thereon." 
So  equity  will  reform  the  contract  where  the  insured  is  induced 
by  the  agent  of  the  company  to  take  out  a  policy  on  firm  property 
in  his  own  name,  under  the  belief  that  it  would  protect  the  part- 
nership interest.^*  In  another  case  it  appeared  that  plaintiff  was 
the  assignee  of  a  certain  mortgage,  and  also  claimed  possession 
of  the  property  as  a  purchaser  under  the  execution  sale  of  the 
premises.  One  M.  was  also  in  possession  of  the  property,  claiming 
ownership,  and  the  title  was  in  litigation.  The  company's  agent 
knew  of  the  pendency  of  said  suit,  and  suggested  to  the  plaintiff, 
when  effecting  insurance,  to  take  the  policy  in  the  name  of  M.,' 
payable  to  the  mortgagee,  which  was  done.  Plaintiff'  obtained  a 
judgment  in  her  favor,  and  a  loss  having  occurred,  the  company 
refused  payment  of  the  loss,  claiming  that  M.  was  not  the  owner 
ivhen  the  insurance  was  made.  It  was  held  tliat  equity  would 
grant  relief  by  inserting  plaintiff's  name  in  the  place  of  M.'s  in 
the  policy,  and  would  compel  payment  to  her.^*  And  in  case 
the  policy  as  issued  does  not  conform  to  the  agreement  as  made 
with  the  agent,  in  regard  to  the  date  of  sailing,  and  the  agent, 
before  delivery,  alters,  said  date  of  sailing,  it  will  be  reformed. ^^ 
And  where  an  aj)plicant  for  insurance  correctly  states  his  interests 
in  the  property,  and  distinctly  asks  for  insurance  thereon,  and  the 
agent  of  the  insurer  agrees  to  comply  with  his  requests,  and  assumes 
to  decide  upon  the  form  of  policy  to  be  written  for  that  purpose, 
but,  by  mistake  of  law,  adopts  the  wrong  form,  equity  will  reform 
the  policy  so  as  to  make  it  an  insurance  upon  the  interests  named. ^' 
So  where  a  mortgagee  states  his  interest  as  such  to  the  agent,  but 
the  latter  wrongly  draws  up  the  application  in  the  mortgagor's 
name  payable  to  the  mortgagee,  so  as  to  cover  the  property,  it  will 
be  reformed. ^^  Again,  where,  by  mistake  of  the  insurance  broker, 
a  policy  was  effected  in  his  name  on  account  of  the  wrong  person, 
the  policy  may  be  reformed  so  as  to  cover  the  interest  of  the 
person  actually  owning  the  property,  and  who  directed  the  broker 
to  procure  the  policy.^^  And  where  a  policy  on  cotton  in  a  ware- 
is  Home  Ins.  Co.  V.  Lewis,  48  Tex.  Bosw.  (N.  Y.)  448,  1  Abb.  App. 
622.  Dee.   (N.  Y.)   257. 

1*  Snell  V.  Atlantic  Fire  &  Marine        ^'^  Esch  v.  Home  Insurance  Co.  78 
Ins.  Co.  98  U.  S.  85,  25  L.  ed.  52.        Iowa,  324,  16  Am.  St.   Kep.  443.  43 

15  Balen  v.  Hanover  Fire  Ins.  Co.    N.  W.  229. 
67  Mich.  179,  34  N.  W.  654   (anno-        ^^  Woodbury      Savings     Bank      & 
tatod  (-as(').  Buildiiip:  Assoc,  v.  Charter  Oak  Fire 

1^  Bantcn    v.    Orient    ]\hitual    Ins.    &  Marine  Ins.  Co.  31  Conn.  517. 
Co.    41    N.    Y.    (2    Keyes)     667;    8        ^^  Oliver    v.     Mutual     Commercial 
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house  was  issued  in  a  different  form  and  upon  a  different  risk  than 
requested  by  insured,  by  mistake  or  inadvertence  of  the  agent  who 
had  thorough  knowledge  as  to  location  and  other  matters  relating 
to  such  risks,  the  policy  will  be  reformed.^"  But  where  an  agree- 
ment made  with  the  agent  is  not  one  which  he  has  authority  to 
make,  and  its  terms  are  not  communicated  to  or  adopted  by  the 
principal,  and  is  not  a  binding  contract  upon  the  parties,  there 
can  be  no  reformation  of  the  policy.^  And  the  policy  will  not 
be  reformed  so  as  to  permit  other  insurance,  notwithstanding  an 
agreement  with  the  insurer's  agent  that  the  policy  should  so  do, 
unless  it  is  clearly  proven  that  the  intention  was  mutual  between 
the  parties.2  It  is  also  held  that  if  the  policy  provides  that  the 
survey  shall  be  part  of  the  policy  and  a  warranty,  then  the  agent's 
mistake  in  transcribing  the  answers  of  the  assured  will  not  warrant 
a  reformation  of  the  policy,  unless  it  is  shown  that  the  risk  was 
not  accepted  on  the  faith  of  the  warranty.^  Nor  is  the  fact  that 
the  agent  was  mistaken  sufficient  ground  for  relief  where  the 
mistake  is  not  mutual,  and  the  agent  was  not  authorized  to  make 
the  contract  for  the  insurer.* 

It  is  not  necessary  that  a  policy  misdescribing  the  place  where 
the  property  insured  is  situated  shall  be  reformed  before  bringing 
an  action  upon  it,  where  the  mistake  was  that  of  the  agent  who 
examined  the  property  and  knew  its  situation,  and  where  the 
assured  continually  resided  on  the  premises  during  the  entire  time 
covered  by  the  policy.^ 

But  the  proof  must  be  clear,  for  if  a  doubt  exists  as  to  what 
statements  the  applicant  actually  made,  or  as  to  the  intent  of 
the  parties,  or  if  the  evidence  be  materially  conflicting,  a  reforma- 
tion will  not  be  granted.^ 

Marine    Ins.    Co.    2    Curt.    (C.    C.)  Ins.    Co.    50    Pa.    St.    299,    88    Am. 

277,    Fed.    Cas.    No.    10,498;    citing  Dec.  544. 

Motteux  V.  London  Assur.  Co.  1  Ark.  ^  State    Ins.    Co.    v.    Schreck,    27 

545;    Collett    v.    Mon-ison,    9    Hare,  Neb.  527,  6  L.R.A.  524,  43  N.  W.  340. 

162;   Phcenix  Fire  Ins.   Co.  v.   Gur-  Necessity  of  reforming  policy  for 

nee    1   Pai^-e    (N.   Y.)    278,  19   Am.  mistake  of  soliciting  agent,  see  note 

Dee'.  431.    °  2  L.R.A.(N.S.)  548. 

20  Phoenix    Assur.    Co.    v.   Boyette,  ^  Snell   v.    Atlantic   Fire   Ins.    Co. 

77  Ark.  41,  90  S.  W.  284.  98  U.  S.  85,  25  L.  ed.  52;  Hearne  v. 

1  Fowler  v.  Scottish  Equitable  Life  Marine  Ins.  Co.  20  Wall  (87  U.  S.) 
Assur.  Co.  4  Jur.  (N.  S.)  1169,  28  488,  22  L.  ed.  397;  St.  Paul  Fire 
L.  J.  Ch.  225.  Ins.  Co.  v.  Sharer,  76  Iowa,  282,  41 

2  Fellows  V.  Madison  Ins.  Co.  2  N.  W.  19;  Farmville  Ins.  &  P>ank- 
Disn.   (Ohio)   128,  13  Ohio  Dec.  79.  ing  Co.  v.  Butler,  55  Md.  233;  Balen 

3  Cox  V.  iEtna  Ins.  Co.  29  Ind.  v.  Hanover  Fire  Ins.  Co.  67  Mich. 
58G.  179,     34     N.     W.     654;     Tesson     v. 

*  Cooper  V.  Farmers'  Mutual  Fire   Atlantic    Mutual    Ins.    Co.    40    Mo. 
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§  717,  Agent's  defenses. — In  ah  action  against  the  agent  or  bro- 
ker for  negligence  or  unskillfulness,  the  plaintiff  is  entitled  to 
recover  the  same  amount  as  he  might  have  recovered  against  the 
underwriters  had  the  policy  been  properly  effected,  and  in  such 
case  the  agent  rnay  avail  himself  of  every  defense,  such  a.s  fraud, 
noncompliance  with  the  warranty,  etc.,  which  the  underwriters 
themselves  might  have  set  up  in  an  action  on  the  policy,''  nor 
is  it  a  defense  in  an  action  by  the  principal  against  an  agent  for 
a  balance  due,  that  said  principal  had  done  unlawful  acts  through 
said  agent.^  A  breach  of  contract  from  which  the  agent  suffered 
no  injury  is  no  defense  in  an  action  by  a  principal  against  an 
agent  for  a  balance  due.^  A  note  and  mortgage  given  to  a  state 
agent  to  secure  the  balance  of  an  indebtedness  due  from  the  local 
agent  of  fire  assurance  companies  who  had  failed  to  promptly 
settle  his  accounts  will  be  enforced  notwithstanding  the  defense 
that  the  note  and  mortgage  were  obtained  by  duress  and  for  the 
purpose  of  compounding  a  felony,  where  the  evidence  does  not 
sustain  such  defense  or  any  promise  not  to  prosecute  as  an  inti- 
mation, or  even  a  threat  to  prosecute  does  not  in  all  cases  avoid 
a  contract  made  by  a  defaulter  for  the  purpose  of  making  repara- 
tion to  the  person  injured  by  his  misdoing  if  there  is  no  agreement 
not  to  prosecute.^"  And  a  threatened  litigation  under  a  claitn 
of  legal  right  made  by  an  agent  upon  his  discharge  does  not 
constitute  a  defense,  on  the  ground  of  duress,  to  notes  given  in 
settlement  by  the  advice  of  counsel  and  ratified  by  the  company.^^ 

§  718.  Proof  of  agent's  authority. — The  burden  of  proof  of  the 
original  authority  of  the  agent,  or  the  subsequent  ratification  of  his 
contract,   rests  upon   the  party  who   relies   upon   his  acts.^^     So 

33,  93  Am.  Dee.  293;  Mead  v.  West-  ^  Equitable   ^lutual   Fire   Ins.    Co. 

Chester  Fire  Ins.  Co.  64  N.  Y.  453;  v.  McCrae,  —  III.  App.  — ,  40  Nat. 

McHu2:h   V.   Imperial    Fire   Ins.    Co.  Corp.  Rep.  731. 

48  HoW.  Pr.  (N.  Y.)  230;  Cooper  V.  n>  Higgins    v.    Sowards,    139    Kv. 

Farmers'    Mutual    Fire    In.s.    Co.    50  783,   169   S.   W.   554,  44   Ins.   L.   J. 

Pa.  St.  299,  88  Am.  Dee.  544;  Par-  656. 

sons  V.   Bignold,   15  L.   J.   Cli.   379,  iMValla    Walla    Fire   Ins.    Co.    v. 

13  Sim.  .518.  Spencer,    52    Wash.    369,    100    Pac. 

'Miner   v.    Tag^ert,    12    Mass.    40;  -Jj         ' 

Alsopv.Coit,  12  Mass.  40;  Webster  u  f^^^^,^,    v.     Lorinc,,    1    Mason 

V.  De  Tasten  7  Term.  Rep.   157,  13  ^^_       ^         ^^^       ^^ 

Ens:.    Rul.    Cas.    33;v,    u  ilkinson    v.   ^^       -..-.mo      t>        H         V-   •        t 
r<«„^.,.i.,i^    1   T?^v.    TK  \^«..  T «...!  !.'„.,     No.    12,583;    Russell    v.    I  nion    Ins. 
Loverdaie,  1  hsp.  /o,  per  Lord  Ken-  ,   A  n     /^  i   t-    c  \    ioi     i    t        i 

von;    Delanev    v.    Stoddart.    1    Term  *-"•  ■+  ^''^"-    ^^^y.  ^;'^'^-^'  \  ^^-  ^'^• 

Ptep.   22;  1  I^rarshall   on   Marine  In-  §92;  Foster  v.  United  States  Ins.  Co. 

surance  (ed.  1810)  .301.  H  Pif'k.   (28  Mass.)   8o;  Fleminsr  v. 

8Eqnita])le    Mutual    Fire   Ins.    Co.  Hariford  Fire  Ins.  Co.  42  Wis.  616; 

V.  McCrae,  —  111.  App.  — ,  40  Nat.  WollT    v.    llorncastle,    1    Bos.    &    P. 

Corp.  Rep.  731.  316,  13  Eng.  Rul.  Cas.  265;  Steriin? 
Joyce  Ins.  Vol.  II.— 102.        1617 
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the  burden  is  upon  the  assured  to  show  that  the  agent's  acts  were 
within  the  apparent  scope  of  his  authority, ^^  So  the  burden  of 
showing  that  the  agent  possessed  the  power  to  waive  conditions 
is  upon  the  assured.^*  In  the  case  of  officers  of  a  corporation, 
there  are  certain  acts  which  parties  have  a  right  to  assume  tliat 
they  are  authorized  to  do,  and  as  to  such  acts,  it  would  seem 
that  it  is  not  necessary  to  show  affirmatively  their  authority. ^^ 
An  agent's  authority  may  be  proven  by  his  written  commission,^^ 
by  his  certificate  of  appointment  coupled  with  the  testimony  of 
the  state  agent  who  appointed  him ;  ^"^  prima  facie  by  a  general 
agent's  certificate  from  the  secretary  of  state  issued  under  code 
requirements.^^  By  his  aflidavit  that  he  was  general  agent 
verifying  insurer's  answer,^^  by  producing  his  power  of  attorney, 
or  by  putting  in  evidence  the  resolution  of  the  board  of  directors 
appointing  him,^°  by  a  written  statement  in  a  policy  acknowl- 
edging agency  coupled  with  the  agent's  testimony  that  he  has 
a  commission  from  the  company.^^  And  if  a  policy,  when  de- 
livered, has  written  on  it  by  officers  or  agents  the  words  "Patter- 
son &  Son,  Agents,"  this  is  sufficient  to  justify  the  jury  in 
finding  that  such  persons  were  such  agents,  though  officers  and 
clerks  of  the  insurer  testify,  without  contradiction,  that  it  was  the 
habit  of  the  company  whenever  an  application  was  presented  for 
insurance  through  brokers,  to  write  their  names  as  agents  on 
the  policy,  and  that  it  was  not  intended  thereby  to  state  that  such 
persons  were  in  fact  agents  of  the  company .^^  It  is  also  compe- 
tent and  admissible,  upon  the  question  as  to  whether  a  certain 
person  was  an  agent  of  an  insurance  company,  for  the  assured 
to  show  that,  on  his  examination  under  oath  as  to  the  facts  of 
the  fire,  such  person  appeared,  claiming  to  represent  the  company, 

V.    Vaugh,    11    East,    619,    2    Camp.  IMuch   is   not    evidence   of   general 

225.  agency.        Thompson     v.      Michigan 

1^  Lohnes     v.     Insurance     Co.     of  Mutual  Life  Ins.   Co.   56  Ind.   App. 

North  America,  121  Mass.  439.  502,  105  N.  E.  780. 

1*  Messelbach   v.    Sun    Fire   Office,  ^^  Thompson    v.    Michigan    Mutual 

122  N.  Y.  578,  26  N.  E.  34.  Life  Ins.  Co.  56  Ind.  App.  502,  105 

15  Safford  v.   AViekofif,  4   Hill    (N.  N.  E.  780. 

Y.)  442,  per  Walworth,  C.     See  Jel-  20  g^j^^ighoff   v.    Agricultural   Ins. 

linghams   v.    New   York   Ins.    Co.    6  Co.  93  N.  Y.  495. 

Duer   (N.  Y.)   1.  21  \Yiison     y.     Commercial     Assur. 

16  Howard  Ins.  Co.  v.  Owen,  13  Co.  51  S.  Car.  540,  64  Am.  St.  Rep. 
Ky.  L.  Rep.  237.  700,  29  S.  E.  345. 

"  Employers'  Liability  Assur.  Co.  ^2  Lewis  v.  Guardian  Fire  &  Life 
V.  Morris,  14  Colo.  App.  354,  60  Ins.  Co.  181  N.  Y.  392,  106  Am.  St. 
Pac.  21.  Rep.  557,  74  N.  E.  224. 

1^  Sun  Ins.  Co.  of  London  v.  Mitch- 
eU,  186  Ala.  420,  65  So.  143. 
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and  apparently  did  so  and  that  he  subsequently,  in  response  to 
inquiries  about  the  written  statement  taken  on  such  examination, 
wrote  the  assured  a  letter,  at  the  head  of  which  he  was  advertised 
as  ''adjuster"  of  the  company.^  The  character  of  the  agency  may 
be  shown  by  the  document  appointing  him.^  Evidence  is  also 
properly  received  of  directions  given  by  the  insured  to  his  agent 
to  procure  a  policy  for  him,  if  it  further  appears  that  such  direc- 
tions Avere  communicated  to  an  agent  of  the  insured  ^  ratilication 
is  proof  of  authority.*  So  in  order  to  establish  an  authority,  by 
the  agent  of  a  life  insurance  company,  to  receive  an  overdue  pre- 
mium after  the  death  of  the  insured,  an  express  authority  to  do 
so  conferred  upon  him  by  the  company,  or  such  course  of  dealing 
on  its  part  by  ratifying  or  recognizing  such  acts  of  the  agent  as 
would  justify  persons  dealing  with  it  in  assuming  that  he  pos- 
sessed such  authority,  must  be  shown. *  So  his  authority  may 
also  be  proven  by  showing  a  custom  of  the  company  to  pay  policies 
subscribed  by  him  as  agent,  even  though  he  has  a  power  of  attor- 
ney.^ So  an  agent's  authority  may  be  affected  by  usage.'  So  an 
agent's  authority  to  act  concerning  the  loss  may  be  proven  by 
the  fact  that  he  was  authorized  to  aid  in  adjusting  the  loss.^  So. 
the  practice  of  the  company  in  allowing  its  agents  to  do  certain 
acts  is  admissible  on  the  question  of  their  authority  to  waive  con- 
ditions of  the  policy.^  So  the  charter  and  by-laws  are  admissible 
on  the  question  of  the  agent's  authority  to  waive  forfeiture,^"  and 
his  authority  may  be  proven  by  evidence  of  his  acts  in  receiving 
and  forwarding  the  application."  So  the  receiving  by  the  com- 
pany of  the  application  through  an  agent,  and  issuing  a  policy 
thereon,  establishes  an  agency.^^  Correspondence  between  insur- 
ance brokers  and  the  company  is  admissible  to  show  their  relations 

^Enos  V.  St.  Paul  Fire  &  Marire  ''Whitehouse    v.    Moore,    13    Abb. 

Ins.  Co.  4  S.  Dak.  639,  46  Am.  St.  (N.  Y.)   142. 

Rep.  796,  57  N.  W.  919.  8  Powers'   Dry   Goods    Co.   v.    Im- 

2  Martin   v.   Farmers'   Ins.    Co.   of  perial  Fire  Ins.  Co.  48  Minn.  380,  51 
Cedar  Rapids,  84  Iowa,  516,  51  N.  N.  W.  123. 

^^  ■  29.  9  Knickerbocker   Life    Ins.    Co.    v. 

3  Graham  v.  Fire  Ins.  Co.  48  S.  C.   Norton,  96  U.  S.  234,  24  L.  ed.  689, 
195,  59  Am.  St.  Rep.  707,  26  S.  E.   per  Bradley,  J. 

323.  10  Koelsres   v.    Guardian    Life    Ins. 

^Fayles   v.   National    Ins.    Co.   49  Co.  2  Lans.  (N.  Y.)  480. 

Mo.  380.  11  Capital    Citv   In.'^.    Co.   v.    Cald- 

5  Lantz  V.   Vermont   Life  Ins.   Co.  well,  95  Ala.  77,  10  So.  355. 

139  Pa.  546,  10  L.R.A.  577,  23  Am.  ^2  Packard    v.    Dorchester    Mutual 

St.  Rep.  202,  21  Atl.  80.  Fire  Ins.  Co.  77  Me.  144. 

^  Haughton   v.   Ewbank,   4   Camp. 
88. 
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with  each  other  and  methods  of  doing  businevSs,^^  So  the  fact 
that  an  insurance  agent  did  not  submit  his  risks  to  the  company 
for  its  approval  before  he  wrote  and  deUvered  the  policy  is  admis- 
sible in  evidence  to  show  the  nature  of  the  agent's  authority.^* 
An  agent's  authority  cannot  be  proven  by  his  declarations/*  nor 
by  general  reputation/^  as  one  not  in  fact^  an  agent  cannot  make 
himself  such  by  his  own  acts,  statements  or  signatures.^''  And  a 
letter  written  by  an  alleged  agent  from  a  place  other  than  the 
home  office,  and  signed  by  the  writer  as  ''general  agent,"  of  the 
insurer,  is  inadmissible  in  evidence  as  proof  of  agency,  even  though 
in  the  letter  heading  were  printed  the  name  of  the  insurer  and  that 
of  the  alleged  agent  with  the  words  "general  Agent"  after  his 
name,  there  being  no  proof  that  insurer  had  authorized  such 
publication  and  use  of  its  name.  A  different  rule  might  apply 
to  a  letter  written  from  the  home  office  in  reply  to  one  written 
by  the  addressee  to  the  company,^^  nor  is  it  erroneous  to  exclude 
from  evidence  a  letter  purporting  to  have  been  written  by  a  medi- 
cal examiner  containing  certain  admissions  against  the  company 
without  other  evidence  to  show  agency,  and  that  the  admisvsions 
were  made  within  the  scope  of  his  agency,^^  and  if  an  agent  gives 
a  note  for  the  premium,  evidence  is  inadmissible  to  show  that 
he  meant  to  bind  his  principal,  and  not  himself ;  ^°  and  where 
an  agent  of  the  company  was  requested  to  look  after  the  insured's 
risks  in  certain  companies,  and  he  reported  lists  to  him  showing 
the  amount  of  his  insurances,  and  gave  receipts  for  advances  for 
premiums,  such  papers  were  held  inadmissible  to  show  a  recogni- 
tion by  the  company  of  the  policies  sued  on.^  And  evidence  that 
one  is  employed  as  general  agent  is  insufficient  in  the  absence  of 
proof  as  to  his  duties  to  show  authority  to  release  a  debtor  from 
the  obligation  of  a  note  for  the  premium  of  which  the  company 
is  payee.^     If  a  waiver  of  the  stipulations  and  conditions  con- 

"  Sun    Mutual    Ins.    Co.    v.    Qagi-  ^^  Michiaran   Mutual  Life  Ins.    Co. 

naw  Barrel  Co.  114  111.  99,  29  N.  E.  v.  Parker,l0  Ga.  App.  697,  73  S.  E. 

477.                                       ■  1096. 

1*  Sanford  v.   Orient  Ins.  Co.   174  ^^  Torbert  v.  Cherokee  Ins.  Co.  141 

Mass.  416,  75  Am.  St.  Rep.  358,  54  Ga.  77.3,  82  S.  E.  134. 

N.  E.  883.  20stackpole    v.    Arnold,   11    Mass. 

15  James  v.  Stookey,  1  Wash.   (U.  29. 

S.  C.  C.)   330,  Fed.   Cas.  No.  7,184.  i  Hartford   Fire  Ins.    Co.   v.   Rey- 

Compare  Reserve  Loan  Life  Ins.  Co.  nolds,  36  Midi.  502. 

V.  Benson,  —  Tex.  Civ.  App.  — ,  167  ^  Michigan  Mutual  Life  Ins.  Co.  v. 

S.  W.  266.  Parker,  10  Ga.  App.  697,  73  S.  E. 

i«  Graves  v.  Horton,  38  Minn.  66,  1096. 
35  N.  W.  568. 

"  Monast   v.  Mnnliattan   Life  Ins. 
Co.  35  R.  I.  294,  86  Atl.  728. 
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taincd  in  a  policy  of  fire  insurance  relied  upon  is  the  act  and 
conduct  of  an  a,2;cnt  of  the  insurance  company,  it  must  be  shown 
that  the  agent  had  express  authority  from  the  comj^any  to  make 
the  waiver,  or  that  the  company  subsequently,  with  the  knowl- 
ed.oe  of  the  facts,  ratified  the  unauthorized  action  of  the  agent.^ 

§  719.  Termination  of  agency:  war. — There  are  numerous  cases 
which  hold  that  the  late  Civil  War  did  not  revoke  tlie  authority 
of  an  agent,  resident  in  the  enemy's  country,  to  receive  premiums 
in  behalf  of  the  company,*  although  other  cases  hold  that  the 
agency  is  suspended.*  But  the  agency  of  a  subject  of  a  neutral 
power  is  not  revoked  by  war,  the  agent  being  a  resident  in  the 
enemy's  country.^ 

§  719a.  Termination  by  destruction  of  subject-matter:  earth- 
quake.— Destruction  of  the  subject-matter  as  where  it  is  destroyed 
by  an  earthquake,  is  no  ground  for  termination  of  an  agency 
contract^ 

'  Deming  Investment  Co.  v.  Shaw-   Life  Assur.  Co.  42  N.  Y.  54,  1  Am. 
nee    Fire    Ins.    Co.    16    Okla.    1,    4   Rep.  590. 
L.R.A.{N.S.)   607,  83  Pac.  918.  'Levy  v.  Caledonian  Ins.  Co.  156 

*  United  States.— ti^w  York  Life  Cal.  527,  105  Pae.  958,  39  Ins.  L.  J. 
Ins.  Co.  V.  Davis,  5  Otto  (95  U.  S.)  228.  The  court,  per  Sloss,  J.,  said: 
425,  24  L.  ed.  453;  Ward  v.  Smith,  "On  March  31,  1906,  the  plaintiff, 
7  Wall.  (74  U.  S.)  447,  19  L.  ed.  an  insurance  broker  at  San  Fran- 
207;  Hancock  v.  New  York  Life  Ins.  cisco,  entered  into  a  written  contract 
Co.  Fed.  Cas.  No.  6,011,  13  Am.  Law  with  one  Conroy,  who  was  acting 
R.  (N.  S.)  103,  4  Bigelow  Ins.  Cas.  on  behalf  of  four  foreign  insur- 
488,  2  Ins.  L.  J.  903.  ance   corporations,    which    he   repre- 

Mississippi.    —    Statham    v.    New  sented    as    manager    for    the    Pacific 

York  Life  Ins.   Co.  45  Miss.  581,  7  Coast.      By    this    contract,    Levy,    in 

Am.  Rep.  737.  consideration    of    the    montlily    pay- 

New   York.  —  Robinson  v.   Inter-  ment    to    him    of    $1,000,    agreed    to 

national  Life  Assoc.  42  N.  Y.  547,  1  place  in  said   companies,  or  through 

Am.   Rep.  490;   Sands  v.   New  York  them,    any    and     all     fire    insurance 

Life  Ins.  Co.  59  Barb.    (N.  Y. )   550,  business  Avliich    he   might   be  able  to 

aff'd  50  N.  Y.  626,  10  Am.  Rep.  535  secure  or  control.     The  consideration 

(N.  Y.  Sup.  Ct.  1871)  4  Alb.  L.  J.  11.  above    expressed    was    to    cover    all 

Virgima. — Manhattan      Life     Ins.  compensation    for    .services    rendered 

Co.    V.    Warwick,    20    Gratt.     (Va.)  by   Levy   and   clerical   service   of  his 

614,  3  Am.  Rep.  218.  employees.     The  agreement  provided 

But  see  Howell  v.  Gordon,  40  Ga.  that  it  was  to  continue  for  a  period 

302.  of   two   years,   commonring   April    1, 

*  Cohen  v.  New  York  Mutual  Life  1906.  There  were  other  terms,  nime 
Ins.  Co.  50  N.  Y.  610,  10  Am.  Rep.  of  \\lii<-li  have  any  hearing  ujton  tiie 
522.  See  Ward  v.  Smith,  7  Wall.  ]ircsent  controversy.  No  i)ayments 
(74  U.  S.)  447,  20  L.  ed.  287.  were  ever  made  to   Levy   uncler  the 

^  Martine  V.  International  Life  As-  contract.  This  action  wa.s  cora- 
sur.  Soc.  of  London,  62  Barb.  (N.  menced  in  September,  1906,  and  by 
Y.)    181;   Robin.son  v.   International    it    the    plaintiff    souiiht    to    recover 
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§  719b.  Termination  of  agency:  death.— The  contract  of  agency 
is  terminated  by  death  of  the  one  whose  service  is  personal,  as 

from  said  four  corporations  the  forth  in  said  written  agreement  and 
five  instalhnents  of  $1,000  each,  not  otherwise;  that  it  is  not  true 
falling  due  up  to  the  tirst  day  of  that,  by  reason  of  the  destruction  ot 
September  ,  A  supplemental  com-  the  business  district  or  the  insurable 
plaint,  filed  in  March,  1907,  asked  property  therein  it  will  not  be  pos- 
iudgment  for  the  further  sum  of  sible  for  plaintiff  to  secure  the  busi- 
$6  000  Plaintiff  recovered  judg-  ness  m  consideration  ot  which  the 
ment  for  the  sums  demanded,  and  defendants  entered  into  said  agree- 
the  defendants  appeal  from  the  ment.  The  agreement,  it  was  found, 
iudgment  and  from  an  order  deny-  has  not  faded  in  any  material  re- 
ing  their  motion  for  a  new  trial.  spect.  The  court  finds  that  the  busi- 
"The  defense  relied  upon  is  stated  ness  of  insurance  at  all  times  since 
in  the  answer  as  follows:  The  de-  the  said  fire  has  been  conducted  in 
fendants  allege  that,  at  the  time  they  the  city  and  county  of  San  Iran- 
entered  into  said  agreement  with  cisco,  although  the  location  of  the 
plaintiff,  the  principal  portion  of  risks  has  changed  by  reason  of  the 
the  business  controlled  and  within  said  fire;  that  the  plaintiff  has  been, 
the  understanding  of  the  parties  to  able  to  procure  and  has  in  fac  Pro- 
be  controlled  by  plaintiff  consisted  cured,  for  the  defendants  a  larger 
p  •  1  1  o+^;i^r,  fV,o  i-.,i=inr.=a  rli«  amouut  of  insurance  than  before  the 
of  risks  located  in  the  bus  mess  dis-  ^^^^     defendants,     the     court 

trict    of    San    Francisco;    that    sa  d  ,,^tinued,  after  the  earthquake 

business  district  was  during  the  18th,   ^^^^  ^^  ^  ^^^^  ^^^^  pl^i^^-^. 

19th,  and  20th  days  of  April,  1906     performance    of    the    agreement    on 
totally  destroyed  by  earthquake  and   j^-^  ^^^^.^^  ^^^  received  from  him  fire 
fire;  and  that  by  reason  of  such  de-   insurance   until    June   21,    1906,   the 
struction,  and  of  the  destruction  of   ^^^^^     ^f    ^i-,g     attempted    rescission. 
the  insurable   property   in   said   dis-   ^j^^  finding  on  the  plea  of  rescission 
trict,  it  will  not  be  possible  for  plain-   ig     against     the     defendants.       This, 
tiff  to  secure  for  said  companies  the   however,  is  immaterial,  if  the  court 
business  in  consideration  of  which  he   below    Avas    right    in    its    view    that 
made  the  agreement,  and  that  by  rea-   there  was  no  ground  for  rescission, 
son    thereof    the    consideration    for       "The  findings  regarding  the  busi- 
which   said    companies    entered    into   ness    procured    by   plaintiff    for    de- 
said  agreement  has  failed  in  a  mate-   fendant  companies  since  the  fire  are 
rial  respect.     The  defendants  allege    fully     sustained     by     the     evidence, 
that  they  entered  into  said  agreement    There  is  no  dispute  of  the  fact  that 
in  consideration  and  because  of  the    after  the  fire,  as  before,  the  plaintiff 
fact  that  plaintiff  controlled  a  large    placed    with    the    defendants    all    the 
insurance   business   in   said   business    fire  insurance  business  which  he  was 
district.     It  is  further  alleged   that,   able  to  control.     The  plaintiff  testi- 
immediately  after  the  destruction  of   fi(Ml  that  within  fifteen  days  after  the 
said  business  district,  the  defendants   fire    he   resumed   his   insurance    busi- 
notified  plaintiff  that  they  would  no   ness.    The  interruption  was  only  dur- 
longer    recognize    tlie    agreement    as   ing   tlie   time   when   'everything   was 
binding    upon    them    and    rescinded    in    chaos    and    the    insurers    had    no 
said  agreement.  papers  or  books.'     The  trial  of  the 

"The  court  found  that  the  eon-  action  commenced  on  March  25, 
sideration  for  the  covenants  and  1907,  not  quite  one  year  after  the 
promises  of  the  defendants  is  as  set   date  fixed  for  the  commencement  of 
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there  is  an  implied  condition   excusing  further  performance  in 

the  contract.  From  March  31,  1906,  citj'  business.  This  was  the  extent 
to  the  time  of  his  testimon}',  the  of  defendants'  showinof.  But  the 
phiintiff  placed  with  the  defendant  destruction  of  the  buildings  in  the 
companies  insurance  on  which  the  burned  district  did  not  destroy  the 
premiums  amounted  to  $45,219.84.  plaintiff's  capacity  to  obtain  insur- 
The  average  for  the  three  years  pre-  ance.  The  most  reasonable  supposi- 
ceding  the  fire  had  been  from  $30,-  tion  is  that  the  defendants  contract- 
000  to  $35,000.  On  these  facts  we  ed  to  pay  him  $1,000  per  month,  not 
can  see  absolutely  no  foundation  for  because  he  was  able  to  write  insur- 
the  contention  of  the  defendants  that  ance  in  a  certain  location,  but  be- 
they  were  relieved  from  performing  cause  his  relations  with  certain 
their  contract  by  any  failure  of  con-  people,  wherever  located,  enabled 
sideration.  The  appellants  seek  to  him  to  write  insurance  for  them, 
bring  the  case  within  the  well-estab-  His  value  to  the  appellants  lay  in 
lished  rule  excusing  performance  his  clientage,  and  this  continued,  not- 
where  a  contract  is  made  in  contem-  withstanding  the  burning  of  build- 
plat  ion  of  the  continued  existence  of  ings  in  which  some  of  his  clients  had 
a  subject-matter  which  is,  after  the  been  doing  business.  Within  a  brief 
making  of  the  contract,  destroyed  period  after  the  fire,  most  of  the 
without  the  fault  of  either  partv.  merchants  whose  establishments  in 
Taylor  v.  Caldwell,  3  B.  &  S.  826,  "6  the  burned  district  had  been  destroy- 
Eng.  Rnl.  Cas.  603;  Potts  Drug  Co.  ed  found  quarters  and  resumed  busi- 
V.  Benedict,  156  Cal.  322,  25  L.R.A.  ness  in  other  parts  of  the  city. 
(N.S.)  609,  104  Pae.  432;  Wells  v.  There  they  again  required  insurance, 
Calnan,  107  Mass.  514,  9  Am.  Rep.  and  the  plaintiff  was  again  enabled 
65;  Land  Co.  v,  Harrimans,  68  N.  to  place  the  insurance  of  those  of 
H.  374,  44  Atl.  527;  9  Cyc.  631;  1  them  who  were  his  clients.  It  is 
Beach,  Contr.  sec.  217.  For  ex-  said  that  there  was  after  the  fire,  a 
ample,  this  contract,  which  called  for  great  demand  for  insurance,  and 
the  rendition  of  pei-sonal  sei-\ices  that  appellants  could  have  obtained 
by  Mr.  Levy,  was,  under  the  rules  this  business  without  Levy's  assist- 
stated.  subject  to  the  implied  con-  ance.  But  this  conclusion  is  merely 
dition  that,  in  the  event  of  his  speculative,  and  can  have  no  bearing 
death,  further  performance  on  both  on  the  rights  of  the  parties  under 
sides  should  be  excused.  Ro})in-  their  contract.  It  may  be  that  even 
son  V.  Davison,  L.  R.  6  Exch.  269;  before  the  fire  the  defendant  com- 
Spalding  v.  Rosa.  71  N.  Y.  40,  panics  might  have  been  able,  through 
27  Am.  Rep.  7;  Johnson  v.  Walker,  their  own  eft'orts,  to  get  a  large  part 
155  Mass.  253,  31  Am.  St.  Rep.  550,  of  the  business  which  was  brouglit 
29  N.  E.  522.  But  neither  the  agree-  to  them  by  plaintiff".  But  they  evi- 
ment  itself  nor  the  additional  evi-  dently  considered  Levy's  influence 
dence  discloses  directly  or  by  neces-  valuable,  and  agreed  to  pay  him  for 
sary  inference  that  the  parties  con-  it.  They  should  not  be  heard  to  say 
tracted  with  reference  to  plaintiff's  that  they  might  have  done  as  well 
ability  to  secure  business  in  a  par-  without  his  aid.  That  his  efforts 
ticular  district.  The  appellant's  were  effectual  is  shown  by  the  fact 
manager  testified  that  plaintitl's  busi-  that  he  turned  over  a  largely  in- 
ness,  before  tlie  fire,  had  been  partly  creased  amount  of  premiums.  Even 
witliin.  and  partly  without,  the  city,  though  the  excess  was  due,  in  whole 
The  city  business  amounted  to  SO  or  in  part,  to  increased  iiremiura 
per  cent  of  the  whole,  and  that  in  the  rates,  there  is  nothing  in  the  records 
business  district  to  80  per  cent  of  the  to  suggest  that  the  business  was  not 
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such  case.'  As  a  contract  of  agency  is  terminated  by  death  of 
the  agent  his  legal  representatives  cannot  recover  for  commissions 
on  premiums  thereafter  although  within  the  period  of  service  called 
for  by  the  contract.^ 

§  720.  Termination  of  agency  as  to  assured. — An  agency  for  the 
assured  may  terminate  by  the  performance  of  the  act  for  the  doing 
of  which  the  agency  was  created,  as  in  case  of  the  employment 
of  a  broker  to  procure  a  particular  insurance,  his  agency  ceases 
when  that  insurance  is  effected.^"  So  an  agent's  authority  to  insure 
may  be  revoked  at  any  time  prior  to  the  actual  completion  of  the 
contract  with  the  underwriters,  and  being  so  revoked,  he  acts  on 
his  own  responsibility  thereafter  if  he  proceeds.^^  If  an  agent 
insures  "for  whom  it  may  concern,"  and  his  authority  is  revoked, 

as  profitable  as  that  which  the  plain-  Except  where  an  agency  is  coupled 
tiff  had  brought  in  before  the  earth-  with  an  interest,  the  death  of  the 
quake  and  fire.  principal  terminates  the  contract   of 

"In   view   of  what   we   have   said,    agency,  and  this  applies  to  an  order 
there   seems   to   be   little   reason    for    on  a  railroad  company  making  it  the 
discussing  at  any  length  appellants'    agent   of   insured   to   pay   premiums 
furtlier  contention  that  they  are  re-    in    instalments    out    of    his    wages. 
lieved    because    the    performance    of    Gilmoi'e  v.  Continental  Casualty  Co. 
the   contract   had   become   impossible    58  Wash.  203,  108  Pac.  447. 
by  the  occurrence  of  an  event  which        On  effect  of  death  on  contract  of 
could  not  reasonably  have  been  an-    agency,   see  note  in   23   L.R.A.   709, 
ticipated.     There  was  no  impossibil-    and  45  L.R.A.(N.S.)  349. 
ity.      Plaintiff  was   able   to   perform        ^  Mills  v.  Union  Central  Life  Ins. 
hiis   obligation   to   furnish   insurance.    Co.   77  Miss.   327,  78  Am.   St.   Rep. 
He    did    perform    it.      It   is    equally    522,  28  So.  954. 
possible   for   defendants   to   perform        On  termination  of  agency  as  affect- 
their  part.  ing  insurance  agent's  right  to   com- 

"The  judgment  and  order  appealed  missions  on  renewals,  see  note  in  35 
from  are  affirmed."  L.R.A. (N.S.)   153. 

*  Levy  v.  Caledonian  Ins.  Co.  156  ^°  Kehler  v.  New  Orleans  Ins.  Co. 
Cal.  527,  105  Pac.  598,  39  Ins.  L.  J.  23  Fed.  709;  Franklin  Ins.  Co.  v. 
228.  See  also  Mills  v.  Union  Central  Sears,  21  Fed.  290;  Niagara  Fire 
Life  Ins.  Co.  77  Miss.  327,  78  Am.  Ins.  Co.  v.  Raden,  87  Ala.  311,  13 
St.  Rep.  522,  28  So.  954,  cited  in  Am.  St.  Rep.  36,  5  So.  876;  Ameri- 
Walker  v.  John  Hancock  Mutual  can  Fire  Ins.  Co.  v.  Brooks,  83  Md. 
Life  Ins.  Co.  80  N.  J.  L.  342,  35  22,  34  Atl.  373,  26  Ins.  L.  J.  3. 
L.R.A. (N.S.)  153,  79  Atl.  354,  40  "  Warwick  v.  Slade,  3  Camp.  127. 
Ins.  L:  J.  904,  908.  See  2  Duer  on  Ins.   (ed.  1846)    116, 

Death  of  principal  at  common  law  sec.  13,  where  this  case  is  denied  as 
operated  as  an  instantaneous  and  an  authority  upon  the  point  as  to 
absolute  revocation  of  the  agent's  the  right  to  revoke  and  prevent  a 
authority  except  where  the  power  recovery  of  premiums  advanced  after 
was  coupled  with  an  interest.  Cleve-  the  underwriters  had  signed  the  slip 
land  V.  Williams,  2fl  Tex.  204,  94  or  memorandum.  The  case,  how- 
Am.  Dec.  274;  Staples  v.  Bradbury,  ever,  turned  upon  the  point  that  the 
3  Greenl.  (Me.)  181,  23  Am.  Dec.  slip  was  unstamped  when  signed, 
494. 
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he  cannot  sue  in  his  own  name,  unless  he  has  some  lien  on  or 
interest  in  the  property. ^^  So  insolvency  or  bankruptcy  of  the 
principal  revokes  the  agent's  authority."  And  under  the  English 
cases,  where  the  broker  is  by  usage  the  agent  of  both  parlies,  the 
bankruptcy  or  death  of  the  underwriter  revokes  his  authority  as  to 
the  former.^*  Duer  instances  a  case,  under  a  given  form  of  policy, 
where  the  direction  to  insure  being  once  given,  it  is  irrevocable 
in  its  nature,  as  where  a  custom  exists  of  merchants  to  cover  all 
their  shipments  by  a  general  standing  time  policy  on  goods,  the 
terms  of  which  embrace  all  outward  and  homeward  shipments  on 
their  own  account,  and  all  shipments  to  them  "from  foreign  ports 
upon  which  they  are  directed  to  effect  insurance."  " 

§  721.  Termination  of  agency  as  to  assurer:  revocation. — The 
company  may  revoke  its  agent's  authority,  and  such  revocation 
binds  third  parties  having  knowledge,  express  or  implied,  thereof, 
and,  in  such  case,  they  deal  with  him  at  their  peril. ^^  And  it  is 
a  generally  established  rule  that  a  principal  may  revoke  and  an 
agent  may  renounce  his  appointment  at  will  at  any  time  and  no 
breach  of  the  agency  contract,  nor  any  liability  for  damages  is 
thereby  incurred  except  where  the  agent  acquires  an  interest  in 
the  thing  itself  which  is  the  subject-matter  of  the  agency.  But  the 
rule  does  not  apply  where  the  contract  contains  clauses  unneces- 
sary therein  if  terminable  at  will,  which  specify  grounds  for  its 
termination." 

No  right  is  vested  in  an  agent  to  hold  an  agency  until  the  end 
of  the  year,  by  reason  of  the  fact  that  he  has  taken  out  an  annual 
license."  Nor  does  the  fact  that  an  agent  has  right  to  commis- 
sions on  renewal  policies  render  the  agency  an  agency  coupled 
with  an  interest,  so  as  to  prevent  the  termination  of  the  agency 
by  the  company  at  its  will.^^  So  where  an  agent  has  ceased  to  do 
business  for  the  company,  he  cannot,  without  special  j^ermission, 
and  without  any  indorsement  or  consent  on  the  policy,  waive  a 
condition  as  to  other  insurance,  and  if  such  agent  procures  other 

"  Reed  v.  Pacific  Ins.  Co.  1  Mete.  652,  38  Ins.  L.  J.  745,  citing  to  the 

(42  Mass.)   16().  general  rule  Hunt  v.  Rousmanier,  8 

13  Parker  v.  Smith,  16  East,  383.  Wheat.  (21  U.  S.)  175,  5  L.  ed.  589. 

1*  Parker  v.   Smith,  16  East,  382;  Authority  may  be  revoked  at  any 

Houston  v.  Robertson,  6  Taunt.  448.  time  before  binding  contract   of  in- 

"2  Duer  on  Insurance  (ed.  1845)  surance  is  made:     17  Earl  of  Hals- 

116-20.  sec.  13.  bury's  I>aws  of  Endand.  p.  355. 

i^McNoilly     V.     Continental     Life  iM)avis  v.  Niaiiiua  Fire  Ins    Co 

Ins.  Co.  66  N.  Y.  23.  12  Fed.  281,  11  Biss.  (  U.  S.  C.  C.) 

"Moore  v.  Security  Trust  &  Life  165. 

Ins.  Co.  168  Fed.  496,  93  C.  C.  A.  i^  Stier  v.   Imperial  Life  Ins.   Co. 
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insurance  in  another  company,  the  first  policy  is  avoided.^"  And 
notice  of  other  insurance  is  not  sufficient  when  given  to  one  whose 
agency  has  long  ceased.^  An  agency  may  be  terminated  by  the 
company  ceasing  to  carry  on  business,^  and  where  the  agency  of 
an  insurance  company  was  given  to  a  firm,  and  they  had  authority 
to  receive  payment  of  premiums  upon  policies  issued  by  the  com- 
pany, it  was  held  that  the  death  of  one  partner  terminated  the 
agency,  and  the  insured  having  notice  of  such  death,  payment 
of  premiums  to  the  survivor  were  not  valid  as  against  the  com- 
pany ;  ^  for  where  the  insured  has  been  accustomed  to  pay  the 
premiums  due  on  his  policy  at  a  certain  agency,  and  the  agent 
has  been  removed  or  ceases  to  act,  it  is  incumbent  upon  the  insur- 
ance company  to  notify  the  insured  of  the  fact.^ 

If  the  authority  of  an  insurance  agent  is  revoked,  notice  of 
such  revocation  should  be  given  to  persons  who  have  dealt  with 
him  as  such  agent.  Otherwise,  as  to  them,  he  will  he  deemed  to 
have  authority  to  represent  his  former  principal  and  to  bind  it  by 
contracts  of  insurance  which  he  had  authority  to  make  before 
such  revocation.^  And  it  is  held  that  the  same  character  of  notice 
is  required  to  inform  the  public  of  revocation  of  an  agency 
as  is  required  to  give  notice  of  dissolution  of  partnership.^  And 
so  far  as  the  assured  is  concerned,  the  notice  of  revocation 
must  be  explicit,  especially  where  he  has  been  in  the  habit  of 
dealing  with  such  agent,  as  in  case  he  has  been  paying  premium? 
to  him.'''  Although  a  requirement  of  notice  in  writing  in  order 
to  terminate  an  agency  contract  is  satisfied  by  a  statement  to  that 
effect  in  a  letter  from  the  principal  to  the  agent.^     Unless  the 

58  Fed.  843.     See  Newcomb  v.  Im-  *  Briggs  v.  National  Life  Ins.  Co. 

perial    Life    Ins.    Co.    51    Fed.    725,  11   Fed.  458;   Braswell   v.   American 

which  this  ease  disting'uishes.  Life  Ins.  Co.  75  N.  C.  8;  New  York 

^°  Hess     V.     Washington     Fire     &  Life  Ins.  Co.  v.  Eggleston,  96  U.  S. 

Marine  Ins.   Co.   33  N.  Y.   St.  Rep.  572,  24  L.  ed.  841. 

730,  aff'd  125  N.  Y.  764,  27  N.   E.  ^  ^^^na    Ins.    Co.    v.    ^^tambaugh- 

408,  58  Hun   (N.  Y.)   602,  11  N.  Y.  Thompson  Co.  76  Ohio  St.  138,  118 

Supp.  299.  Am.    St.    Rep.    834,    81    N.    E.    173. 

^  Illinois  Mutual  Fire  Ins.   Co.   v.  Gragg  v.   Home   Ins.    Co.   of   N.   Y. 

Malloy,  50  111.  419.  139  Ky.  472,  107  S.  W.  321,  32  Ky. 

2Nortli    Carolina    State    Life    Ins.  L.  Rep.  988,  37  Iv-    L.    T,  o'l 

Co.  V.  Williams,  91  N.  C.  69,  49  Am.  «  Gragg  v.  Home  Ins.  Co.  of  N.  Y. 

Rep.  637.     Compare  Springfield  Fire  139  Ky.  472,  107  S.  W.  :.i21,  o2  Ky. 

&  Marine  Ins.  (^o.  v.  Davis,  18  Ky.  L.  Rep.  988,  37  Ins.  L.  J.  271. 

L.    Rep.    654,    37    S.    W.    582.      See  '  McNeilly  v.  Continental  Life  Ins. 

§  697g  herein.  Co.  66  N.  Y.  23,  per  Andrews,  J. 

^  Martine     v.     International     Life  ^  Nellcs     v.     MacFarland,     9     Cal. 

As-snr.  Soc.  5  Lans.  (N.  Y.)  535,  62  App.  534,  99  Puc.  980. 
Barb.    (N.   Y.)    181.     See  Hartford 
Ins.  Co.  V.  Wih-ox,  57  111.  180. 
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insured  has  notice  of  the  termination  of  the  agency,  he  may  pre- 
sume that  the  agent's  authority  still  continues,^  until  the  contrary 
is  proved  ^°  or  unless  those  dealing  with  the  agent  as  such  are  in 
some  way  informed  of  the  revocation  of  the  agency. ^^  If  the 
insured  has  no  notice  of  the  revocation  of  the  agency,  or  that  the 
agent  has  ceased  to  act,  the  company  cannot  insist  upon  a  forfei- 
ture for  nonpayment  on  the  day  named,  when  such  nonpayment  is 
caused  by  the  removal  or  termination  of  the  agency,  and  there 
has  been  no  notice  to  pay  elsewhere, ^^  and  the  insured  has  a  reason- 
able time  in  which  to  make  payment."  So  notice  of  loss,  when 
required  to  be  given  to  some  agent  of  the  company,  is  sufficient 
when  given  to  a  local  agent,  although  that  branch  of  the  company's 
business  had  been  transferred.  It  appeared,  however,  that  such 
agent  reporte/i  such  notice  to  the  transferee,^*  A  provision  specify- 
ing certain  grounds  upon  which  the  company  may  terminate  the 
agency  does  not  imply  an  agreement  that  the  company  cannot 
terminate  the  agency  until  some  of  the  specified  grounds  exist.^* 
An  agent's  violation  of  instructions  not  to  make  collections  by  mail 
or  a  refusal  by  an  agent  to  allow  an  inspection  of  his  accounts 
justifies  his  discharge  as  the  principal  is  entitled  to  an  accounting 
even  though  not  expressly  provided  for  in  the  contract,^^ 

9  Marshall    v.    Reading    Fire    Ins.  gleston,  96  U.  S.  572,  24  L.  ed.  841; 

Co.  78  Hun  (N.  Y.)  83,  60  N.  Y.  St.  Braswell  v.  American  Life  Ins.   Co. 

Rep.  820,  -29  N.  Y.  Supp.  334,  aff'd  75  N.  C.  8. 

149  N.  Y.  (517,  44  N.  E.  1125;  Stumk        "  Seamens    v.    Northwestern    Mu- 

V.  Firemen's  Ins.  Co.  of  Chieao:o,  160  tual  Life  Ins.  Co,  1  McCrary  (U.  S, 

Pa.  St.  345,  40  Am.  St.  Rep,  721,  28  C.  C.)  508,  3  Fed.  325. 
Atl.  779,  23  Ins,  L.  J.  477;   Gra^^        i*  Madison   v.    City   Fire   Ins.    Co, 

V,  Home  Ins.  Co,  of  New  York,  139  L.    R.    1    Com,    P,    232;    Bennett    v, 

Kv.  472,  107  S.  W,  321,  32  Ky.  L.  Maryland  Ins.  Co.  14  Blatchf.  (U,  S, 

Ren.  988,  37  Ins,  L.  J.   271,  C,  C)  422,  Fed.  Cas,  No,  1,321. 

^°  Hall  V.  Union  Central  Life  Ins,        ^^  Stier  v.   Imperial  Life  Ins.   Co, 

Co.  23  Wash,  610,  83  Am.  St.  Rep.  58  Fed.  843. 
844,  51  L.R.A.  288,  63  Pae.  505.  i^  Walker   v.    John    Hancock   Mu- 

iMYilson     V.     Commercial     Union  lual   Life  Ins.   Co.  80  N.   J.  L.  .342. 

Assur.  Co.  51  S.  Car.  540,  64  Am,  St,  35  L.R.A,(N.S,)  153,  79  Atl.  354,  40 

Rei).  700,  29  S.  E,  245,  Ins.  L.  J.  904. 

^2  New  York  Life  Ins,  Co,  v.  Ee:- 
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CHAPTER  XXXI. 

BENEFICIARIES— GENERALLY. 
WHO  MAY  BE— INTEREST— DESIGNATION  OF— CHANGE  OF. 

§  727.     "Beneficiary"  defined:  same,  industrial  insurance. 

§  728.     Beneficiaries,  generally :  designation  of :  specified  classes :  equities. 

§  728a.  Same  subject:  whether  statutes  or  charter  controls:  by-laws:  same; 
foreign  corporation. 

§  729.     Insurable  interest  in  beneficiary:  necessity  of. 

§  729a.  Same  subject. 

§  730.  Interest  of  beneficiary  in  regular  life  policy  is  vested:  cannot  be 
defeated  without  consent. 

§  730a.  When  beneficiary's  vested  interest  under  life  policy  dependent  upon 
its  nonforfeiture. 

§  730b.  Vested  interest  or  beneficiary:  industrial  or  burial  insurance: 
change  of  beneficiary:  pajnnent. 

§  731.     Vested  interest  defeated  by  contract :  right  to  change  beneficiary. 

§  732.     Statements'  as  to  beneficiary  in  application. 

§  733.     When  member  may  designate  or  change  beneficiary  by  will. 

§  734.     Disposition  by  residuary  clause  of  widow's  will:  statute.  ' 

§  735.  When  member  may  not  designate  or  change  beneficiary  by  will: 
effect  of  designation  by  will. 

§  735a.  Disposal  of  benefit  certificate  by  will. 

§  736.  Right  of  insured  under  regular  life  policy  to  dispose  of  same  by 
will. 

§  737.  Who  may  be  beneficiary:  order  of  Knights  of  Pythias:  widow  and 
children :    creditor's   interest :    Knights    of   Honor. 

§  738.  Designation  of  beneficiary :  how  construed :  analogous  to  testa- 
mentary disposition. 

§  739.  Where  no  beneficiary  is  designated :  ineffectual  designation :  lapse 
to  society. 

§  740.     When  insured  in  regular  life  policy  may  change  beneficiary. 

§  740a.  Provisions  of  life  policy  as  to  ciianging  beneficiary  must  be  com- 
plied with. 

§  740b.  Industrial  insurance:  compliance  with  conditions  as  to  change  of 
beneficiary. 

§  740c.  Accident  policy:  reserved  right  and  mode  of  changing  beneficiary. 
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§  740d.  Change  of  beneficiary:  statements  as  to  age,  etc.,  conditions  as  to 
assignment:  changes:  waiver,  etc.,  not  applicable. 

§  741.  Right  to  change  beneficiary  under  mutual  or  fraternal  benefit  cer- 
tificate: whether  interest  of  beneficiary  a  vested  interest. 

§  741a.  Same  sul)jeet:  specified  classes. 

§  742.  Beneficiary  may  acquire  vested  interest  under  contract  with  mem- 
ber. 

§  742a.  Mutual  promises  of  parents  not  to  change  beneficiaries:  children 
may  not  enforce  contract. 

§  743.     No  vested  right  though  beneficiary  has  possession  of  certificate. 

§  744.  Provisions  as  to  designation  or  change  of  beneficiary  in  charter,  by- 
laws, etc.,  must  be  complied  with  if  possible. 

§  744a.  Same  subject :  what  is  and  is  not  sufficient  compliance. 

§  745.     When  mode  prescribed  by  charter  differs  from  general  rule  of  law. 

§  746.  Change  of  beneficiary :  exceptions  to  the  rule  that  by-laws  must  be 
followed. 

§  746a.  Same  subject :  when  formalities  waived :  estoppel. 

§  746b.  Same  subject :  when  no  waiver  or  estoppel  as  to  formalities. 

§  746e.  Same  subject:  waiver  by  payment  of  fund  into  court. 

§  746d.  Same  subject:  equity. 

§  747,  Mere  regulation  or  matter  of  practice  not  binding  as  to  change  of 
beneficiary. 

§  748.     Effect  of  subsequent  change  of  by-laws  or  statutes. 

§  749.  Amendment  as  to  payees  does  not  necessitate  changing  of  benefi- 
ciary. 

§  750.  Where  provision  as  to  mode  of  change  of  beneficiary  cannot  be 
complied  with :  loss  or  wrongful  retention  of  certificate. 

§  751.     Where  member  dies  before  change  of  beneficiarj'  is  complete. 

§  752.     Where  designation  of  beneficiarj^  is  invalid. 

§  753.     Effect  of  an  invalid  or  inoperative  change  of  beneficiary. 

§  754.     When  society  only  can  set  up  noncompliance  with  by-laws. 

§  754a.  Right  of  beneficiarj-  to  object  to  noncompliance  with  by-laws. 

§  755.     Statutes  relative  to  designation  of  beneficiary. 

§  756.     Statutes  relative  to  change  of  beneficiary. 

§  727.  "Beneficiary"    defined:    same,    industrial    insurance. — A 

beneficiary  is  one  who  rec-eives  a  benelit  or  advantage,  or  who  is 
entitled  to  the  henelit  of  a  contract  and  this  applies  to  insurance 
contracts  and  means  the  one  to  whom  the  insurance  is  payable  or 
who  is  entitled  to  the  proceeds  of  the  policy  or  the  benefits  of  the 
insurance  fund  under  a  certificate  or  otherwise."  The  term  '"bene- 

"  State   V.    Willett,   171   Ind.   206,   Anderson's     Diet,     of    Law    "Bene- 
23  L.R.A.(N.S.)   197,  86  N.  E.  68;   ficiary." 
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ficiary"  also  includes  both  the  person  designated  by  the  member 
and  those  specified  or  enumerated  as  entitled  to  receive  benefits 
under  by-laws,  etc.,  of  a  police  benefit  association.^^ 

Where  it  is  clearly  contemplated  by  the  terms  of  the  contract 
with  an  industrial  insurance  company  that  payment  to  certain 
persons  is  to  be  made  upon  death  of  the  insured,  and  the  company 
has  in  full  operation  a  system  by  which  its  policy  holders  change 
their  beneficiaries  from  time  to  time,  the  term  "beneficiaries"  is 
held  to  mean,  in  accordance  with  common  sense  and  well  settled 
rules  of  construction,  such  person  as  stands  in  the  capacity  of 
beneficiary  according  to  the  established  course  of  insurance  busi- 
ness of  the  company  with  its  policy  holders  at  the  time  in  the  future 
when  the  amount  specified  in  the  contract  becomes  payable.^^ 

The  word  ''beneficiary"  is  also  appropriate  to  an  assignee  as  well 
as  to  what  is  called  a  "mere  beneficiary."  Any  person,  whether 
by  assignment  or  otherwise,  entitled  to  take  under  a  policy  of 
life  insurance,  is  in  a  broad  sense  a  beneficiary.  All  assignees 
are  beneficiaries.     But  a  mere  beneficiary  is  not  an  assignee.^" 

§  728.  Beneficiaries,  generally:  designation  of:  specified  classes: 
equities. — The  right  of  the  member  of  a  mutual  benefit  society  to 
designate  the  beneficiary  under  a  mutual  benefit  certificate  is  gen- 
erally controlled  by  the  statute  of  incorporation,  charter,  by-laws 
of  the  society,  articles  of  association,  or  the  fundamental  rules  of 
organization.^    In  most  cases,  thase  benefit  societies  are  organized 

See  also  Union  Fraternal  Leas:ne  102,  19  Am.  St.  Rep.  376,  18  Atl. 
V.  Walton,  109  Ga.  1,  11,  77  Am.  St.  675;  National  Mutual  Aid  Assoc,  v. 
Rep.  350,  46  L.R.A.  424,  34  S.  E.  Gonser,  43  Ohio  St.  1,  1  N.  E.  11; 
317;  Rev.  Stat.  Tex.  1895,  sec.  Caudell  v.  Woodward,  96  Ky.  646,  29 
3096a.  S.   W.    614.      "The   constitution   and 

18  Boyle  V.  Fitzgerald,  131  N.  Y.  by-laws  of  such  an  organization  are 
Supp.  469,  146  App.  Div.  668.  elements    of   the    contract    of    insur- 

13  Metropolitan  Life  Ins.  Co.  v.  ance.  They  measure  and  determine 
Hooppel,  76  N.  J.  Eq.  94,  74  Atl.  the  member's  duties  and  liabilities, 
467,  39  Ins.  L.  J.  120,  substantially  and  not  only  these,  but  his  rights  as 
the  language  of  Steven.son,  V.  C.         well  (Supreme  Lodge  v.  Knight,  117 

20  Stoll  V.  Mutual  Benefit  Life  Ins.  Ind.  489,  3  L.R.A.  409,  20  N.  E. 
Co.  115  Wis.  558,  92  N.  W.  277,  32  479)  ;  not  only  the  private  members, 
Ins.  L.  J.  144,  per  Marshall,  J.  In  but  the  officers  are  under  obligation 
this  ease  one  of  the  papers  involved  to  conform  their  conduct  to  them:" 
in  the  suit  was  held  to  constitute  an  Sourwine  v.  Supreme  Lodge  Knights 
assignment  under  its  terms  and  the  of  Pythias,  12  Ind.  App.  447,  54 
acts  of  the  parties,  wliile  a  second  Am.  St.  Rep.  532,  535,  40  N.  E.  646.  i 
paper  which  was  never  accepted  by  See  also  note  19  Am.  St.  Rep.  790: 
the  insurer  was  decided  to  consti-  "Where  the  statute  designates  the 
tute  only  a  mere  designation  of  cer-  class  of  persons  to  be  benefited,  the 
tain  parties  as  beneficiaries.  fact  that  the  designation  of  tlie  bene- 

1  Britton  v.  Supreme  Council  ficiary  in  a  certificate  issued  by  a 
of    Royal    Arcanum,    46    N.    J.    Eq.    ])eneficiary    association    was    invalid, 
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for  tlie  protection  of  persons  standing  in  some  specified  relation 
to  the  members,  and  the  statute  of  incorporation,  charter,  articles 
of  association,  or  by-laws  therefore  designate  certain  classes  or  per- 
sons to  whom  the  certificate  shall  be  payable,  and  from  whom  the 
beneficiaries  must  be  chosen.  Where  the  classes  are  specified,  or 
the  manner  or  form  of  the  designation  of  the  beneficiary  are  also 
prescribed,  these  provisions  should  be  complied  with.^  In  other 
words,  the  beneficiary  must  be  within  the  class  prescribed  by  the 
charter,  constitution,  articles  of  association  or  incorporation,  or 
by-laws  of  the  association  or  society,  or  the  designation  will  be 
inoperative  and  void.^  And  this  applies  where  the  statute  of  the 
state  under  which  the  corporation  is  organized  restricts  those  entitled 
to  the  fund  or  benefits  to  specified  classes,*     The  above  also  espe- 


does  not  make  the  contract  void ;  and  Neic  York. — Sanger  v.  Rothschild, 
on  the  death  of  the  insured  his  execu-  123  X.  Y.  577,  26  N.  E.  3 ;  Di  Mes- 
tor  is  entitled  to  the  money  in  trust  for  siah  v.  Gern,  10  Misc.  30,  30  N.  Y. 
the  benelit  of  those  who  \vere  entitled  Supp.  824,  63  N.  Y.  St.  Rep.  172. 
to  be  named  as  beneficiaries  at  the  England. — William,  In  re,  L.  R.  23 
time  the  contract  was  made :  "     Note   Ch.  D.  235. 

52  Am.  St.  Rep.  560,  citing  CaudeU  But  see  Adams  v.  Grand  Lodge 
V.  Woodward,  96  Kv.  646,  29  S.  W.  Ancient  Order  United  Workmen,  105 
614;  Clarke  v.  Schwarzenberg,  162  Cal.  321,  45  Am.  St.  Rep.  45,  38 
Mass.  98,  38  N.  E.  Iv  ;  Shea  v.  Mas-  Pac.  914;  Clarke  v.  Schwarzenberg, 
sachusetts  Benefit  Assoc.  160  Mass.  162  Mass.  98,  38  N.  E.  17;  Shea  v. 
289,  35  N.  E.  855,  39  Am.  St.  Rep.  Massachusetts  Benefit  A.ssoc.  160 
475;  National  Mutual  Aid  Assoc,  v.  Mass.  289,  39  Am.  St.  Rep.  475,  35 
Gonser,  43  Ohio  St.  1,  1  N.  E.  11.   N.  E.  855. 

This  note  (52  Am.  St.  Rep.  543-579)  ^  panielson  v.  Wilson,  73  HI.  App. 
is  an  exhaustive  discussion  of  the  287,  afi'd  Norwegian  Old  People's 
law  relating  to  such  organizations  Home  v.  "Wilson,  176  111.  94,  52  N. 
and  the  designation,  etc.,  of  bene-  E.  41;  ]\Iodern  Woodmen  of  Amer- 
fieiaries.  ica    v.    Puckett,    77    Kan.    284,    17 

^Indiana.  —  Supreme  Lodge,  L.R.A.(N.S.)  1083,  94  Pac.  132; 
Knights  of  Honor  v.  Bieler,  58  Ind.  Park  v.  Welch,  33  111.  App.  188; 
App.  550,  105  N.  E.  244.  Leaf  v.  Leaf,  92  Ky.  166,  173,  17  S. 

Massachusetts.  —  ]\Iarsh  v.  Su-  W.  354,  and  cases  under  last  note; 
preme  Council  American  Legion  of  Clever  v.  Grand  Lodge  of  Order  of 
Honor,  149  ]\Iass.  512,  515,  et  seq.  Sons  of  Herman.  108  Minn.  25,  121 
4  L.R.A.  382,  21  N.  E.  1070.  N.    W.    235;    Middlestadt    v.    Grand 

Michigan. — IMichicran  ^Mutual  Ben-  Lodsre  of  Order  of  Sons  of  Herman, 
efit  Assoc,  v.  Rolfe,'76  Mich.  146,  42  107  ^finn.  228.  120  N.  W.  37;  Severa 
N.  W.  1094.  V.    National    Slavonic    Soc.    of    the 

Missouri.— Ma?^or\\c  ]\Iutual  Aid  United  States,  138  Wis.  144,  119  N. 
Soc.  V.  Bunch,  109  Mo.  578,  579,  19  W.  814.  But  compare  Stake  v. 
S.  W.  25.  Stake,  228  111.  630,  81  N.  E.  1146. 

New  Jersey. — Britton  v.   Supreme   See  §§  752  et  seq.  herein. 
Council  Roval  Arcanum,  46  N.  J.  Eq.        *  Illinois. — Grand    Lod^e    Ancient 
102,  19   Am.   St.   Rep.   376,   18   Atl.    Order  United   Workmen   v.   Ehlman. 
675;   American  Legion  of  Honor  v.   246  111.  555,  92  N.  E.  962. 
Smith,  45  N.  J.  Eq.  466,  17  Atl.  770.        Kansas.  —  Modern   Woodmen   of 
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daily  applies  where  it  is  expressly  and  positively  so  provided.^  And 
where  the  statute  enumerates  the  classes  entitled  to  the  proceeas 
of  the  fund  of  a  fraternal  benefit  association  a  person  not  within 
the  enumerated  classes  is  ineligible  and  a  designation  of  such 
person  as  beneficiary  is  inoperative  and  void  as  the  association 
cannot  collect  funds  for  any  such  ineligible  person.^  So  a  change 
of  the  beneficiary  must  be  to  one  of  the  specified  class,'  And 
if  some  person  outside  of  the  classes  is  designated  or  named  as 
beneficiary,  and  upon  the  meml^er's  death  the  money  is  paid  to 
such  person,  he  will  simply  hold  it  as  trustee  for  those  who  would 
have  been  entitled,  under  the  charter  or  by-laws  of  the  society, 
to  have  received  the  proceeds,  if  no  beneficiary  had  been  named. 
Such  a  designation  is  otherwise  inoperative.* 

limitations  or  restrictions,  however,  in  beneficial  associations  as 
to  classes  of  beneficiaries  eligible  must  be  explicit,  as  set  forth  in 
express  terms  and  not  left  to  inference  from  general  statements 
made  to  indicate  the  association's  objects.^  The  relation  between 
the  member  and  one  claiming  by  designation  must  also  exist  at 
the  time  of  the  member's  death,  and  the  fact  that  one  is  within 
the  enumerated  class  at  such  time  must  be  proven  where  there 
is  no  valid  designation.^"  So  where  certain  classes  are  specified, 
and  the  beneficiary  is  named  in  a  policy  to  the  plaintiffs  deceased 

America  v.  Commeaux,  70  Kan.  493,  348,     32     Kv.     L.     Rep.     22.5,     14 

25  L.R.A.(N.S.)  814,  101  Pac.  1.  L.R.A.(N.S.)     1172,    128    Am.     St. 

Kentucky.— Tiess's  Admr.   v.   Seg-  Rep.   343,   105    S,   W.   476;    Middle- 

enfelter,  127  Kv.  348,  32  Kv.  L.  Rep.  stadt  v.  Grand  Lodo:e  Order  of  Sons 

225,  14  L.R.A.(N.S.)   1172,".  128  Am.  of  Herman,  107  Minn.  228,  120  N. 

St.  Rep.  343,  105  S.  W.  476.  W.  37. 

Massachusetts. — Clarke  v.  Sehwar-       ^Roval     League    v.     Sliield.<=,    251 

zenberg,  162  Mass.  98,  38  N.  E.  17;  111.    250,   36   L.R.A.(N.S.)    208n,   96 

Shea  v.  Ma.ssachusetts  Benefit  Assoc.  N.  E.  45,  40  Ins.  L.  J.  2,100. 
160  ]\rass.  289,  39  Am.  St.  Rep.  475,        On   who   is   a  "dependent"   within 

35  N.  E.  855.  statute  or  rules  detining  beneticiaries 

New  Jersei/. — Britton   v.   Supreme  of  mutual  benefit  societies,  see  notes 

Council    Roval    Arcanum,    46    N.    J.  in    2    L.R.A.(X.S.)    653;    36   L.R.A. 

Eq.   102,  19  Am.   St.   Rep.   376,   18  (N.S.)    208;  37  L.R.A.(N.S.)    1191, 

AtJ.  67.3.  and  .51  L.R.A.(N.S.)   726. 

Neic    York. — Armstrong    v.    War-       'Northwestern    ^lasonic    Aid    As- 

ren,  64  N.  Y.  St.  Rep.  291,  83  Hun  soe.  v.  Marshall,  10  Pa.  Co.  Ct.  270. 

(N.  Y.)   217,  31  N.  Y.  Supp.  665.  See  §  744  herein. 

England. — Neilson   v.   Trust  Corp.        '  American    Legion    of    Honor    v. 

of  Ontario,  24  Ont.  Rep.  .517.  Perry,  140  :\ras.s.  580.  5  N.  E.  634. 

See  §§  752  et  seq.  herein.  ^  Christ  enson  v.  Madson,  127  Minn. 

5  Modern  Woodmen  of  America  v.  225,  149  N.  W.  288. 
Commeaux,  74  Kan.  493,  25  L.R.A.        ^^  Farra  v.  Braman,  —  Ind.  App. 

(N.S.)  814,  101  Pac.  1;  Hess  (Mor-  — ,  82  N.  E.  926,  s.  c.  171  Ind.  529, 

gan)      v.      Segenfelter,      127      Kv.  86  N.  E.  843. 
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husband,  the  burden  is  on  the  plaintiff  to  show  that  such  benefi- 
ciary is  not  within  the  required  class." 

Again,  although  the  beneficiaries  of  a  corporation  are  prescribed 
by  law,  it  is  an  evasion  of  its  policy  and  a  violation  of  its  charter 
to  say  that  where  a  member  has  named  a  person  not  within  the 
class  to  be  benefited,  and  tlie  cor])oration  has  issued  the  certificate 
to  such  person,  such  acts  shall  deprive  the  proper  person,  or  class  of 
persons,  of  all  right  or  interest  in  the  fund.^^  Tlierefore  if  a  by-law 
specifies  the  persons  to  whom  a  benefit  is  payable,  naming  the  widow 
first  and  others  in  a  certain  order,  the  widow  has  no  vested  right, 
and  any  one  of  those  specified  may  be  designated,  even  though 
it  be  a  subordinate  grove  named  last  in  the  order  specified  and 
even  though  said  grove  is  an  unincorporated  voluntary  associa- 
tion.^^ And  if  under  the  charter  and  rules  governing  an  organi- 
zation, a  member  cannot  designate  as  beneficiary  a  person  who  is 
neither  a  member  of  his  family,  a  blood  relative,  nor  dependent 
on  him.  the  l)eneficiary  must  be  of  one  of  these  specified  classes. 
So  it  was  held  that  the  designation  of  a  person  as  ''foster  mother," 
where  it  appeared  she  did  not  belong  to  any  of  these  classses,  was 
held  invalid,  and  in  such  a  case,  if  a  member  sur\'ives  the  insured, 
one  who  belongs  to  one  of  these  classes,  such  as  the  father  of  the 
member,  will  be  entitled  to  the  fund." 

The  court's,  however,  will  not  in  all  cases  require  a  strict  com- 
pliance with  provisions  as  to  the  form  of  the  designation  of  the 
beneficiary,^^  except,  perhaps,  where  it  may  be  a  charter  provision 
going  to  the  life  of  the  certificate  or  policy,  in  which  case  what 
has  been  held  in  certain  courts  to  be  a  general  rule  as  to  corpo- 
rations might  obtain:  that  is,  that  compliance  with  charter  provi- 
sions cannot  be  waived.^^  But  it  may  also  be  stated  that  the  courts 
will  as  far  as  possible,  endeavor  to  carry  into  effect  the  intentions 
of  the  parties,  though  the  designation  may  not  be  strictly  in  corn- 
el Nye  V.  Grand  Lodge  Ancient  "  Gihbs  v.  Anderson  (Ky.  Sup. 
Order  United  Workmen,  9  Tnd.  App.  Ct.  18!)5)  16  Ky.  Law  Rep. '307. 
131,  36  N.  E.  420.  See  Whitehurst  On  adopted,  foster  or  stepchild  as 
V.  Whitehurst,  83  Va.  153,  1  S.  E.  "dependent,"  see  note  in  L.R.A. 
801.  '  1916B,  006. 

^2  Britton  v.  Supreme  Council  ^^  Addison  v.  New  England  Com- 
Rcyal  Arcanum,  46  N.  J.  Eq.  102,  mereial  Travelers'  Assoc.  144  Mai^s. 
19  Am.  St.  Rep.  376,  18  Atl.  675.  591.  12  N.  E.  407.     See  Carmichael 

^^  Finch  V.  Grand  Grove  United  v.  Northwestern  Mutual  Benefit  As- 
Ancient  Order  of  Druids,  60  Minn.  soc.  51  Mich.  494,  16  N.  W.  871. 
308,  62  N.  W.  384.  See  Clarke  v.  See  also  §  746  herein. 
Sohwarzenberg,  162  Mass.  98,  38  N.  ^^  See  Head  v.  Providence  Ins.  Co. 
E.  17;  Shea  v.  Massachusetts  Benefit  2  Cranch  (6  U.  S.)  137,  2  L.  ed. 
Assoc.  160  Mass.  280,  39  Am.  St.  232.  But  see  §§  35,  36  herein. 
Rep.  475,  35  N.  E.  855. 
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pliance  with  the  requirements  of  the  by-laws."  So  it  is  declared 
in  a  Wisconsin  case  that  the  court  should  construe  the  charter, 
constitution,  rules,  and  regulations  of  a  benefit  society  to  promote 
the  benevolent  purposes  of  the  order,  and  to  give  effect  to  the 
intentions  of  the  member  who  pays  the  sums  necessary  to  procure 
the  benefit  whenever  it  can  properly  be  done.^^ 

A  contract  by  a  member  of  a  benefit  society  with  the  benefi- 
ciary may  create  such  equities  in  the  latter  as  to  prevent  a  change 
of  beneficiary.^^  So  equities,  may  arise  which  will  prevent  a 
change  of  beneficiaries,  even  tliough  made  in  conformity  with  the 
laws  of  the  order,  as  where  the  wife  to  whom  the  original  certifi- 
cate was  issued  has  kept  it  alive  by  paying  the  assessments  out 
of  her  own  earnings,  and  has  surrendered  property  to  her  husband 
on  the  faith  that  the  fund  would  be  hers,  she  has  a  superior  equity 
in  favor  of  herself  and  infant  children  residing  with  her,  over 
adult  children  named  as  benefieiaries.^o  An  estoppel  of  the  insured 
against  substituting  a  second  beneficiary  when  sound  equities  are 
extant  in  favor  of  the  first  beneficiary  in  a  benefit  certificate,  is 
equally  in  force  against  a  mere  voluntary  beneficiary,  when  there 
is  an  attempt  to  substitute.^  If  there  is  a  provision  in  the  by-laws 
that  the  designation  of  beneficiaries  may  be  waived  by  an  indorse- 
ment upon  the  policy,  which  shall  be  signed  and  witnessed,  it  is 
held  that  a  compliance  with  the  terms  of  the  provision  is  essential.'' 

§  728a.  Same  subject:  whether  statutes  or  charter  controls:  by- 
laws: same,  foreign  corporation. — Beneficiaries  must  not  only  be 

"  Addison  v.  New  England  Com-  cil   American  Legion  of  Honor,  105 

mereial   Travelers'   Assoc.  144  Mass.  Cab    20,    45    Am.    St.    Rep.    17,    26 

591,  12  N.   E.  407;   Estate  of  Ma-  L.R.A.  733,  38  Pac.  524,  and  §  746 

deria,   16    Phila.    (Pa.)    399,    4   Atl.  herein. 

908.     See  Leaf  v.  Leaf,  92  Ky.  167,  On  right  to  change  beneficiaries  as 

17  S.  W.  354;  Klotz  v.  Klotz,  15  Ky.  at¥ected  by  consideration  from  bene- 

L.  Rep.  183,  22  S.  W.  551;  Shea  v.  ficiai-y    orio-inallv    named,    see    notes 

Massachusetts     Benefit     Assoc.     160  in    12    L.R.A. (N.S.)     1206,    and    33 

Mass.  289,  39  Am.  St.  Rep.  475,  35  L.R.A. (N.S.)  773. 

N.  E.  855.  ^  Jory  v.  Supreme  Council  Ameri- 

iSRenner   v.    Bohemian    Slavonian  can   Legion  of  Honor,  105   Cal.   20, 

Benefit  Soc.  89  Wis.  404,  62  N.  W.  26  L.R.A.  733,  45  Am.  St.  Rep.  17, 

80.  38  Pac.   524. 

19  Jory  V.  Supreme  Council  Ameri-  ^  Elliott  v.  Whedbee,  94  N.  C.  115. 
can  Legion  of  Honor,  105  Cal.  20,  That  requirements  in  by-laws  or 
26  L.R.A.  733,  45  Am.  St.  Rep.  17,  constitution  as  to  designation  may  be 
38  Pac.  524.  Nallv  v.  Nally,  74  Ga.  waived,  see  Adams  v.  Grand  Lodge 
609.     See  §§  742,  746,  878  herein.  Ancient  Order  United  Workmen,  105 

As  to  power  to  restrict  or  extend  Cal.  321,  45  Am.  St.  Rep.  45,  38  Pac. 

classes   of  beneficiaries,  see   §§   350c  914;    Hanson    v.    Minnesota    Scandi- 

herein.  navian   Relief  Assoc.    59   Minn.   123, 

20  Leaf  v.  Leaf,  92  Ky.  167,  17  S.  60  N.  W.  1091.     See  §  746  herein. 
W.  354.    See  Jory  v.  Supreme  Coun- 
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within  the  classes  specified  in  the  statute  under  which  the  associa- 
tion was  organized  but  also  within  those  designated  by  the  articles 
of  incorporation.  The  charter  is  limited  by  the  statute  and  the 
beneficiaries  are  limited  by  the  charter  and  the  society  may  limit 
the  classes  specified  in  the  statute  but  it  cannot  extend  them,  nor 
can  the  powers  in  this  respect  be  extended  by  by-laws.^  So  the 
terms  of  the  charter  of  a  mutual  benefit  society,  and  not  those  of 
the  statute  under  which  it  was  incorporated,  and  which  might  have 
been  adopted,  will  control  in  determining  who  may  become  bene- 
ficiaries.* And  only  the  certificate  of  organization  of  a  benevolent 
association  and  not  the  statute  under  which  it  was  organized  will 
be  looked  to  in  determining  the  classes  who  may  take  as  benefi- 
ciaries when  the  statute  includes  classes  more  extensive  than  those 
included  in  the  certificate  and  the  association  may  restrict  the  classes 
entitled  as  beneficiaries  to  those  more  limited  than  those  which 
said  statute  authorizes  it  to  include,  so  as  to  preclude  from  its  bene- 
fits all  persons  not  within  the  restricted  classes.® 

The  ineligibility  of  a  person  as  beneficiarj^  under  a  certificate 
in  a  domestic  corporation  does  not  render  such  person  ineligible 
under  a  certificate  issued  by  a  foreign  corporation  transacting  busi- 
ness in  said  state  where  said  designation  is  permitted  by  the  charter 
of  said  foreign  corporation.^ 

§  729.  Insurable  interest  in  beneficiary:  necessity  of. — We 
have  discussed  elsewhere  the  question  of  the  necessity  of  an  insur- 
able interest  in  the  beneficiary  or  assignee  of  a  regular  life  insur- 
ance policy."'^  But  in  regard  to  the  insurable  interest  of  a  benefi- 
ciary under  a  certificate  in  a  mutual  benefit,  benevolent,  or  fra- 
ternal organization,  the  better  rule  seems  to  be  that  if  the  contract 
is  not  procured  by  the  beneficiary,  but  is  made  with  the  member 
himself,  and  at  his  instance  and  request,  the  beneficiary  is  not 
required  to  have  an  insurable  interest  in  the  life  of  the  member, 
except  in  those  cases  where  statutory  provisions,  the  charter,  by- 
laws, or  articles  of  association  or  fundamental  rules  impose  restric- 
tions upon  the  designation  of  the  beneficiary,  or  provide  that  he 

'National    Union    v.    Keefe,    263  Home    Soe.   v.    Williamson,   176    111. 

111.  453,  105  N.  E.  319.  44  Ins.  L.  J.  94,  31  Chic.  Le?.  N.  95,  52  N.  E.  41, 

125.  aft'g-  73  111.  App.  287, 

As  to  power  to  restrict  or  extend  ^  National  Union  v.  Keefe,  263  111. 

classes   of   beneficiaries,   see   §    350c  453,  105  N.  E.  319,  44  Ins.  L.  J.  125. 

herein.  6  Ciibson  v.  Imperial  Council  of  the 

«  Murphy  V.  Nowak,  223  111.  301,  Order  of  United  Friends,  168  Mass. 

7  L.R.A.(N.S.)    393,  79  N.  E.  112.  391,  47  N.  E.  101,  26  Ins.  L.  J.  815. 

See  Love  v.  Clune,  24  Colo.  237,  50  '  gee  §§  887-1073  herein. 
Pac.    34;    Norwegian    Old    Peoples' 
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shall  have  an  insurable  interest.^     So  the  court  in  a  New  York 

case,  per  Follett,  C.  J.,  says :  ^  "The  by-laws  impose  no  limita- 

8  Freeman  v.  National  Benefit  Soc.  Georgia. — Grand     Lodge     Knights 

42  Hun  (N.  Y.)  252,  and  cases  noted  of  Pythias  v.  Barnard,  7  Ga.  App. 

in  text  and  notes  following.     In  this  71,   70   S.   E.   678;   Union  Fraternal 

case  the  court  said:     "The  objection  League    v.    Walton,    109    Ga.    1,    46 

that  the  plaintiff  was  not  shown  to  L.R.A.   424,    77   Am.    St.    Rep.    350, 

have  an  insurable  interest  in  the  life  34  S.  E.  317   (approved  in  Rupp  v. 

of  the  insured  was  met  by  the  recital  Western  Life  Indemnity  Co.  138  Ky. 

in    the   application    that    she   was    a  18,  29  L.R.A.  (N.S.)   675,  137  S.  W. 

creditor.     This  was  the  only  evidence  490,  39  Ins.  L.  J.  838,  opinion  given 

upon   the   point,   and   therefore   was  in  note  under  this  section), 

not   contradicted.     But   the   plaintiff  Illinois.— -^la-viin  v.  Stubbings,  126 

did  not  procure  the  insurance.     The  111.  403,  9  Am.  St.  Rep.  620,  18  N.  E. 

insured    did    that,    and    named    the  657,  et  seq. ;  Johnson  v.  Van  Epps, 

plaintiff   as   beneficiary.      There   was  110  111.  551. 

nothing    in    the    charter    or    statute  Indiana. — Milner  v.  Bowman,  119 

under  which  the  society  was  organ-  Ind.  448,  5  L.R.A.  95,  21  N.  E.  1094; 

ized  forbidding  the  insured  to  make  Elkhart  Mutual  Aid  Soc.  v.  Hough- 

the  policy   payable   to   whomever  he  ton,  103  Ind.  294,  53  Am.  Rep.  514, 

should  appoint,  and  there  is  no  evi"  2  N.  E.  763. 

dence   tending  to   impeach   the  good  Iowa. — Mitchell    v.    Grand   Lodge, 

faith  of  the  transaction  on  the  part  70  Iowa,  360,  30  X.  W.  865. 

of     the     insured.       The     defendant,  Kentucki/. — Hess       (Morgan)       v. 

therefore,  must  pay  «.s  it  has  agreed."  Segenf elter,  127  Ky.  348,  14  L.R.A. 

Id.  257,  per  Landon,  J.  {citin^g  01m-  (N.S.)   1172,  128  Am.  St.  Rep.  343, 

stead  v.  Keyes,  85  N.  Y.  593 ;  Bicker-  105  S.  W.  746. 

ton  V.  Jacques,  28  Hun  (N.  Y.)  119,  Missouri. — Sage     v.     Finnev,     156 

122,  12  Abb.   N.   C.   25;   Massev  v.  Mo.  App.  30,  13^5  S.  W.  996,  40  Ins. 

Mutual   Relief   Soc.   102  N.  Y.   523,  L.  J.  1156. 

7  N.   E.   619,  aflfirming  34  Hun   (N.  Neiv  York. — Glassey  v.  Metropoli- 

Y.)  254).    Contra,  see  Michigan  cases  tan  Life  Ins.  Co.  (N.  Y.  S.  C.  1895) 

rioted  below,  under  this  section.  65  N.  Y.  St.  Rep.  493,  84  Hun   (N. 

As  supporting  the  proposition   in  Y.)   350,  32  N.  Y.  Supp.  335. 
the  text  that  if  the  member  himself  North  Carolina. — Pollock  v.  House- 
has  made  the  contract  with  the  asso-  hold  of  Ruth,  150  N.   Car.   211,   63 
ciation,  and  the  charter,  bylaws,  con-  S.   E.   940. 

stitution,    or    articles    of    association  But  see  Bayse  v.  Adams,  81  Ky. 

contain    no    provision    requiring    an  368,    distinguished   in    Schillinger    v. 

insurable  interest,  or  restricting  the  Boes,  85  ~K\.  363,  9  Ky.  L.  Rep.  18, 

class  from  which  the  beneficiary  must  3  S.  W.  427. 

be  chosen,  then  any  person  may  be  Examine  notes  58  Am.  Rep.  852, 

made  a  beneficiary,  though  having  no  52  Am.  Rep.  143,  27  Am.  Rep.  327. 

insurable  interest.     See  also:  On  conflict  of  laws  .as  to  insurable 

United         States. — Ingersoll         v.  interest  in  life  policies,  see  notas  in 

Knights    of    Golden    Rule,    47    Fed.  63  L.R.A.  856,  23  L.R.A.(N.S.)  976; 

272;   Lamont  v.   Grand  Lodge  Iowa  and  52  L.R.A. (N.S.)    279. 

Legion  of  Honor,  31  Fed.  177;  La-  ^  Sabin  v.  Phinnev,  134  N.  Y.  423, 

mont  V.  Hotel  Men's  Mutual  Benefit  427,  30  Am.  St.  Rep.  681,  31  N.  E. 

Assoc.  30  Fed.  817.  1087.    aff'g   28   N.    Y.    St.    Rep.   45; 

Alabama. — Barnett        v.        United  Sabin  v.  Grand  Lodge  Ancient  Order 

Brothers  of  Friendship,  10  Ala.  App.  United   Workmen,  43   Hon    (N.   Y.) 

382,  64  So.  518.  (;.34,  6  N.  Y.  St.  Rep.  151;  Olmstead 
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tion  on  the  persons  to  wlioin  certificates  should  he  payahlc.  It 
was  held  in  Ma.'^sey  v.  IMutyal  Kclicf  Society  of  Roclie<tcr^°  that 
there  being  no  restriction  in  the  act  under  whic-h  the  society 
was  incorporated  against  making  a  certificate  payable  to  a  per- 
son in  nowise  related  to  the  member,  that  a  certificate  issued  to 
a  stranger  was  not  void  as  a  wager  policy.  In  that  case  the  cer- 
tificate was  issued  in  favor  of  a  person  not  related  to  the  member, 
and  who  wiis  not  a  member  of  the  society,  but  in  the  case  at  Ijar 
the  certificate  was  issued  in  favor  of  a  member  of  the  order. 
Under  the  statute  and  by-laws  a  member  of  this  corporation  can 
legally  direct  the  sum  to  become  due  at  his  death  to  be  paid  to  a 
stranger  having  no  insurable  interest  in  his  life."  "  And  in  an- 
other case  in  the  same  state  ^^  the  court,  per  Peckham,  J.,  says: 
'The  by-law  provides  not  only  for  the  well-being  of  its  members 
and  for  the  furnishing  of  substantial  aid  to  their  families,  but  it 
adds  the  words  'or  assigns,'  showing  that  the  company  is  not 
restricted  in  its  objects  to  the  immediate  families  of  its  members, 
but  the  members  are  themselves  at  liberty  to  designate  another 
than  a  member  of  their  family  as  beneficiary.  As  the  members 
are  not  in  any  way  restricted  in  the  naming  of  a  beneficiary  by 
any  by-law  of  the  company,  or  by  its  constitution,  if  there  is 
any  beneficiary  named  in  the  certificate  or  policy  itself,  that  person 
is  the  one  to  whom  the  money  shall  be  distributed."  ^^  In  Missouri 
although  the  right  to  designate  a  stranger  or  one  not  within  certain 
classes  as  a  beneficiary  or  to  change  the  beneficiary  may  be  limited 
by  statutory  or  charter  provisions  or  the  laws  of  the  society. ^^  still 
in  that  state  a  person  acting  in  good  faith  and  with  the  intent  to 
promote  another's  welfare  and  acting  without  collusion  may  insure 
bis  own  life  for  the  benefit  of  one  without  an  insurable  interest 

V.  Keyes,  85  N.  Y.  593,  is  cited  in    See  as  to  beneficiaries'  disposition  of 
43   Hun    (N.   Y.)    634,   6   N.   Y.    St.    fund,  n<?lit  to  eliani^e,  Ins.  Law  N.  Y. 
Rep.   155,   as   supporting  the   point,   1909,  e.  33,  sees.  201,  211,  231,  233, 
while  Conrmack  v.   Lewis,  15   \Ya.ll.    Consol.  L.  c.  28.    Parker's  N.  Y.  Ins. 
(82  U.   S.)    643,  21  L.  ed.  244,  and   L.  (ed.  1915)  pp.  308,  334,  343,  346. 
Warnock   v.    Davis,   104   U.    S.   775,        i»  102  N.  Y.  523,  7  N.   E.  619. 
26   L.    ed.    924,   are   cited   as    not   in        "  Citivg  Niblaek  on  Mutual  Rene- 
harmony  with  the  decisions  of  New    fit  Societies,  sec.  178. 
York  state  on  this  point.     The  stat-       ^^  g^ij,    y.    Mutual    Rescr\-e    Fund 
ute  (Laws  N.  Y.  1877,  c.  74,  sec.  4)    Life  Assoc.  145  N.  Y.  563,  573,  28 
provides    that    the    beneficiary    fund   L.K'.A.  379,  40  N.  E.  242. 
"may  be  set  apart  and  provided  to       "  See  Bogart  v.  Thompson,  53  N. 
be  paid  over  to  the  families,  heirs,  or   Y.  Sup]).  622,  24  Misc.  oSl. 
representatives   of   deceased,   or   dis-        ^*  Gibbs    v.    Knights    of    Pythias, 
abled  members,  or  to  such  person  or   173    Mo.    App.    34,    156    S.    W.    11. 
persons    as    such    deceased    member   See  §§  889  et  seq.  herein, 
may,    while    living,    have    directed." 
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or  even  without  relationship,  but  the  insurance  must  not  be  merely 
speculative  as  where  a  person  without  insurable  interest,  of  his  own 
initiative  induces  another  to  insure  his  life  for  the  benefit  of  such 
person  who  agrees  to  aid  him  as  to  future  assessments.  In  the 
latter  case,  however,  the  contract  may  be  such  as  to  enable  the 
beneficiary  to  become  entitled  to  retain  enough  of  the  proceeds 
to  satisfy  his  claim  as  where  his  interest  in  the  policy  is  as  secur- 
ity.^^  It  is  further  held  in  that  state  that  although  transactions 
are  denounced  as  wagering  contracts  and  contrary  to  public  policy, 
where  the  insurance  is  procured  with  the  consent  of  insured  in 
favor  of  one  with  no  insurable  interest  who  pays  the  premiums  or 
assessments  therefor,  nevertheless  they  are  not  unlawful  in  the  sense 
that  tliey  are  immoral  nor  in  the  same  sense  as  a  contract  is  which 
stipulates  for  the  doing  of  a  thing  prohibited  by  a  positive  statute, 
and  such  contracts  are  treated  as  giving  rise  to  equities  so  as  to  give 
the  beneficiary  an  equitable  interest  in  the  insurance  monies.^^ 
Again,  in  an  earlier  case  in  the  same  state  the  constitution  of  the 
association  provided  that  ''the  object  and  intention  of  this  associa- 
tion is  to  give  financial  aid  to  the  widows,  orphans,  heirs,  and  dev- 
isees of  deceased  members,  and  for  no  other  purposes  whatever," 
but  neither  the  constitution  or  by-laws  contained  any  provision  as  to 
a  change  or  designation  of  a  beneficiary  or  issue  of  new  certificates. 
The  question  of  insurable  interest  arose,  and  the  court,  per  Gantt, 
P.  J.,  after  considering  the  rule  that  in  life  policies  there  must 
be  an  insurable  interest,  says:  "But  will  this  rule  apply  to  these 
benevolent  associations?  By  the  statute  authorizing  their  creation, 
they  are  declared  not  to  be  insurance  companies.  The  courts 
have  not  agreed  how  far  the  principles  governing  life  insurance 
generally  should  be  applied.  The  supreme  court  of  Michigan  in 
Mutual   Benefit  Association  v.   Hoyt,^'^   held   that  a  contract  by 

15  Deal  V.  Hainley,  135  Mo.  App.  see    Carmiehael    v.    Mutual    Benefit 

507,  116  S.  W.  1,  38  Ins.  L.  J.  421.  Assoc.  51  Mich.  494,  496,  16  N.  W. 

See    also    Asbford    v.    Metropolitan  71,    where    the    court,    per    Graves, 

Life   Ins.    Co.   80   Mo.   App.   638,   2  J.,   says   of   this   case:      "In   Hoyt's 

Mo.  App.  Rep.  766;  Kerr  v.  Crane,  case,  the  whole  transaction  was  pal- 

212  Mass.  224,  40  L.R.A.(N.S.)   692,  pably   colorable   and   fraudulent.     A 

98  N.  E.  783,  hereinafter  considered  man,  already  dying  from  dissipation, 

under   this   section.  was  seized  upon  as  a  profitable  sub- 

^6  Rage  V.  Finney,  156   Mo.   App.  ject  for  speculative  insurance.     His 

30,  135  S-.  W.  996,  40  Ins.  L.  J.  1156.  life,  according  to  the  ideas  of  insur- 

On  designation  as  beneficiary  of  ance,  was  worth  nothing.  He  was 
one  without  insurable  interest,  as  the  mere.st  clay  in  the  hands  of 
affected  by  considerations  of  public  Hoyt.  For  a  price  the  latter  bar- 
policy,  see  note  in  16  L.R.A.(N.S.)  gained  with  him  to  submit  to  insur- 
555.  ance    at    Hoyt's    expense    and     for 

1''  46  Mich.  473,  9  N.  W.  497.     But  Hoyt's  benefit,  and  from  the  incep- 
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the  association  'to  pay  Enos  Hoyt,  friend  of  Isaiali  Phaw,  of  Jack- 
son/ was  on  its  face  a  mere  wager  policy,  and  contrary  to  public 
policy;  and  that  the  defense  was  that  of  the  pul>lic,  and  not  of 
the  defendant,  as  the  defendant,  having  received  the  premiums, 
'was  in  no  position  to  interpose  such  a  defense.'  The  effect  of  this 
decision  would  be  to  deny  the  member  the  right  to  designate  a 
beneficiary  who  has  no  insurable  interest  in  his  life.  On  the  con- 
trary, the  supreme  court  of  Illinois/^  held  'that  as  a  member  might, 
under  the  charter  in  that  case,  devise  the  benefits  of  his  policy  to 


tion  of  the  scheme  to  the  death  of  case.  In  the  case  cited,  the  insur- 
the  subject  he  was  kept  saturated  ance  was  procured  by  the  beneficiary, 
with  liquor.  There  was  no  relation  and  all  the  premiums  were  paid  by 
by  blood  or  marriage,  and  the  only  him;  while  here  Bailey  procured  the 
pretense  of  family  connection  was  policy,  and  paid  all  the  premiums, 
what  was  agreed  upon  at  the  very  Manifestly  the  Hogan  case  can  have 
time  in  order  to  simulate  a  neces-  no  bearing  on  the  facts  of  this  case, 
sary  condition."  In  Smith  v.  Pinch,  Bailey  had  an  insurable  interest  in 
80  Mich.  332,  45  N.  W.  183.  the  stat-  his  own  life,  and  had  a  clear  right 
ute  of  incorporation  provided  that  to  procure  a  policy  on  his  life,  and, 
the  beneficiary  must  have  an  insur-  unless  some  principle  of  public  pot- 
able interest,  but  the  court  held  that  icy  is  violated,  he  could  made  it  pay- 
the  beneficiary  must  have  an  insur-  able  in  case  of  death  to  any  person 
able  interest  on  the  ground  of  public  whom  he  might  desire:  "  Id.  125,  per 
policy.  But  compare  the  later  Mich-  Craig,  J.  {citing  Connecticut  Mut. 
igan  case  of  Dolan  v.  Supreme  Lite  Ins.  Co.  v.  Schaffer,  94  U.  S. 
Council  etc.,  hereinafter  noted  under  457,  24  L.  ed.  251;  Langdon  v.  Union 
this  section.  Mutual  Life  Ins.  Co.  14  Fed.  272; 
^*  In  Bloomington  Mutual  Benefit  Lemon  v.  Phoenix  Mutual  Life  Ins. 
Association  v.  Blue,  120  111.  121,  60  Co.  38  Conn.  294;  Reeves  v.  Life 
Am.  Rep.  558,  11  N.  E.  331,  the  Ins.  Co.  27  N.  Y.  282,  per  Wright, 
court  said :  "Had  this  policy  been  J. ;  Fairchild  v.  New  England  Mutual 
taken  out  by  Blue  on  the  life  of  Life  Ins.  Assoc.  51  Vt.  613). 
Bailey,  without  his  knowledge  or  In  Rockhold  v.  Canton  Masonic 
consent,  and  had  the  premiums  been  Mutual  Benevolent  Soc.  129  111.  440, 
paid  by  him,  it  would  manifestly  fall  2  L.R.A.  420,  21  N.  E.  794;  Bloom- 
within  what  is  known  as  a  wagering  ington  Mutual  Benefit  Assoc,  v.  Blue, 
policy,  and  would  be  void.  Public  120  111.  121,  11  N.  E.  331,  is  noted, 
policy  forbids  one  person,  who  has  and  in  Canton  Masonic  Mutual  Be- 
no  interest  in  the  continuance  of  the  nevolent  Soc.  v.  Rockhold,  26  111. 
life  of  another,  from  speculating  on  App.  155,  the  case  is  distinguished. 
that  life,  by  procuring  a  policy  of  Insurance  of  one's  own  life  for  the 
insurance,  but  here  it  does  not  ap-  benefit  of  a  stranger  is  not  void  as 
pear  that  Blue  had  any  instrumen-  against  public  policy :  Johnson  v.  Van 
tality  whatever  in  procuring  the  Epps,  110  111.  551,  9  III.  App.  412. 
policy  on  the  life  of  Bailey,  or  that  See  Illinois  cases  considered  herein- 
he  ever  paid  any  portion  of  the  after  under  this  section, 
premiums  to  procure  the  policy  or  What  contracts  constitute  insurance 
to  keep  it  in  force,  and  hence  the  and  what  con\i)anies  are  and  ai-e  not 
case  of  Guardian  Mutual  Life  Ins.  Co.  insurance  companies,  see  §§  336- 
of  N.  Y.  V.  Hogan,  80  111.  35,  39  cited  346f  herein, 
by  defendant,  has  no  bearing  on  this 
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a  stranger,  so  he  might,  in  the  fii-st  instance,  take  out  a  policy 
payable  to  a  stranger.'  It  is  only  when  the  right  of  appointment 
of  a  beneficiary  is  unrestricted  that  the  question  of  insurable  inter- 
est can  arise ;  when  this  is  so,  as  the  member  is  prima  facie  the 
insurer,  and  free  to  choose  whom  he  pleases  as  the  recipient  of  his 
bounty,  he  can  designate  whom  he  pleases. i»  But  it  seems  clear, 
on  principle  and  authority,  that  when  the  charter  limits  the  bene- 
ficiaries to  certain  classes,  the  member  has  no  power  to  designate 
someone  not  coming  within  those  classes."  ^  And  this  applies 
to  a  statutory  enumeration  of  classes,^  and  especially  so  where  the 
constitution  of  the  association  or  order  expressly  provides  that 
a  designation  of  any  one  outside  of  the  class  shall  be  null  and 
void,^  so  in  Kentucky  it  is  declared  that  a  mere  friend  has  not 
an  insurable  interest,  even  though  he  is  voluntarily  made  a  bene- 
ficiary.* And  a  member  of  a  fraternal  or  benefit  organization 
who  insures  his  life  and  pays  the  premiums  cannot  designate  as 

^^  Citing  Freeman  v.  Benefit  Soc.  2  jjess  (Morgan)  v.  Segenfelter, 
42  Hun  (N.  Y.)  252;  Olmstead  v.  127  Ky.  348,  32  Ky.  L.  Rep.  225, 
Keyes,  85  N.  Y.  593.  14  L.R.A.(N.S.)    1172,  128  Am.  St. 

1  Masonic  Mutual  Benevolent  Aid  Rep.  343,  105  S.  W.  4»6.  See  Mod- 
Assoc.  v.  Bunch,  109  Mo.  560,  19  S.  ern  Woodmen  of  America  v.  Com- 
W.   25.  eaux,  79  Kan.  493,  25  L.R.A.(N.S.) 

Citing:  Kentucky.  —  Duvall  v.  814  (annotated  on  right  of  member 
Goodson    79  Ky.  224.  of   benefit   society   to    use   fun'd   for 

Michigan.— Knights    of    Honor    v.    his  own  benefit),  101  Pac.  1. 
Nairn,  60  Mich.  44,  26  N.  W.  826.  The  clause  prohibiting  life  insur- 

Massaclnisetts.—Dixmeh  v.  Pratt,  ance  in  favor  of  person  having  no 
143  Mass.  216,  10  N.  E.  166;  Hicks  interest  in  assured's  life,  contained 
V.  Perry,  140  Mass.  580,  5  N.  E.  634.    in   Rev.    Stat.   Mo.   1889,   sees.   5860, 

O/t/o.'— National  Mutual  Aid  Assoc.    5886,  is  confined  to  assessment  com- 
V.   Gonser,  43   Ohio   St.   1,  1  N.   E.    panies.     New  York  Life  Ins.  Co.  v. 
11 ;  State  v.  Central  Ohio  Mutual  Re-    Rosenheim,  56  Mo.   App.  27. 
lief  Assoc.  29  Ohio  St.  399.  ^  Middlestadt      v.      Grand     Lodge 

Missouri. — See  Whitmore  v.  Su-  Order  of  Sons  of  Herman,  107  Minn, 
preme  Lodge  Knights  of  Honor,  100  228,  120  N.  W.  37.  See  Modern 
Mo   36   13  S.  W.  495.  Vroodmen   of   America  v.    Comeaux, 

See  Llso  Beard  v.  Sharp,  100  Kv.  79  Kan.  493,  25  L.R.A.(N.S.)  814, 
606,  18  Ky.  L.  Rep.  1029,  38  S.  W.    101  Pac.  1. 

1057,  and  cases  cited  in  this  point  *  Candell  v.  Woodward,  96  Ky. 
§  728  herein.  Compare  Delaney  v.  646,  29  S.  W.  614.  The  policy  here 
belaney,  175  111.  187,  3  Chic.  L.  J.  wa.s  taken  out  in  a  benevolent  organi- 
Wkly.  586,  51  N.  E.  961,  aff'g  70  111.  zation,  and  payments  were  to  be  made 
App.  130.  to  "his  or  her  family,  or  to  be  di.s- 

Whore  the  designation  was  re-  posed  of  as  he  or  she  may  direct," 
quired  to  be  of  a  person  who  was  a  referring  to  members.  That  a  friend 
member,  a  blood  relative,  or  depend-  has  an  insurable  interest,  see  Berke- 
ent,  it  was  held  that  a  "foster  mother"  ley  v.  Harper,  3  App.  D.  C.  308,  22 
could  not  take.  Gibbs  v.  Anderson  Wash.  L.  Rep.  329. 
(1894)  16  Ky.  Law  Rep.  397  (ab- 
stract of  case). 
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beneficiaries  blood  relatives  who  have  no  insurable  interast  iu  his 
life,  altluiu.uli  jierinittcd  to  do  so  by  the  charter  of  the  order,  where 
it  is  contrary  to  statute  for  these  associations  to  i.-.^^ue  certificates 
unless  the  beneficiaries  have  a  legal  insurable  interest  in  the  life 
of  the  insured,*  But  in  Illinois  public  policy  does  not  forbid  the 
designation  of  a  stranger  under  a  fraternal  benefit  certificate  even 
though  the  statute  provides  for  the  enactuient  of  by-laws  for  levy- 
ing assessments  to  be  paid  to  the  widow,  orphans  and  devisees  of 
the  deceased  member.^  So  in  Indiana  a  firm  of  undertakers  was 
held  to  be  sole  beneficiary  under  a  contract  of  insurance  whereby 
the  association  was  to  furnish  burial  expenses,  even  though  the 
statute  prohibited  taking  applications  for  insurance  in  favor  of 
a  person  without  a  bona  fide  insurable  interest  in  assured's  life 
or  where  no  relationship  within  certain  degrees  existed  and  even 
though  under  such  statute  the  association's  contracts  constituted 
life  insurance.'  Again,  although  it  appears  from  certain  Michigan 
cases,*  that  the  courts  there  hold  that  a  beneficiary  must  have  an 
insurable  interest  on  the  ground  of  public  policy,  nevertheless  in 
that  state  the  insurance  of  one's  life  for  the  benefit  of  another  hav- 
ing no  insurable  interest  therein  is  held  not  contrary  to  public 
policy.^  And  a  by-law  of  a  mutual  benefit  society  forbidding 
members  to  designate  as  beneficiaries  persons  having  no  insurable 
interest  in  their  lives  is  not  presumed  to  apply  to  designations 
already  made.^°    But  in  a  later  Kentucky  case  than  those  in  that 

*  Hess    (Morgan)    v.    Sesrenfelter,  under  Burn's  Annot.  Stat.  1908,  sec. 

127  Ky.  348,  14  L.R.A.(N.S.)   1172,  4713. 

128  Am.    St.   Rep.   343,   105   S.    W.  On   burial    insurance   and   funeral 
476.  benefits,  see  note  in  23  L.R.A.(X.S.) 

6  Stake  V.  Stake,  228  111.  630,  81  197. 

N.    E.    1146.      See    also    Delaney    v.  *  Cited   under   preceding   notes   in 

Delanev,  175  111.  187,  3  Cliic.  L.  J.  this  section. 

Wkly.  "586.   51   N.   E.   961,  af¥'g   70  ^  Dolan  v.  Supreme  Council  Catlio- 

III.  App.  ]30;  Jolinson  v.  Van  Epps,  lie  ^Mutual   Benefit  Assoc.  152  Mich, 

lin  111.  551,  9   111.  App.  412.     See  266,  16  L.R.A.(N.S.)  555,  116  N.  W. 

BloominsTton    IMutual   Benefit   Assoc.  383,   rev'g  —   Mich.   — ,   13    L.R.A. 

V.   Blue,  120  111.   121.   60   Am.  Rep.  (N.S.)  424n,  113  N.  W.  10. 

•558,  11  N.  E.  331,  noted  above  in  tlie  As  to  designation  of  beneficiary  in 

quotation    from    the    opinion    in    the  policy   or   certificate  of  one  without 

Missouri  case.  insurable  interest,  as  affected  bv  pub- 

The  111.   Stat.  e.  7,  see.  238,  pro-  lie  policy,  see  note  16  L.R.A."(N.S.) 

hibits  issuing  a  policy  upon  a  life  in  555. 

which  the  beneficiary  named  has  no  See    Silvers    v.    Michigan    Mutual 

insurable     interest.        Construed      in  Benefit  Assoc.  94  Mich.  39,  53  N.  W. 

Garfinkle  v.  Alliance  Ins.  Co.  140  111.  935,    where    children    of    a   deceased 

App.  380,  as  not  prohibiting  insured's  brother  of  the  member  tiwk  the  fund, 

estate  being  benedciarv.  although    they    had   no   insurable   in- 

'  State   V.    Willete,   171    Tnd.    296,  terest. 

23  L.R.A.(N.S.)    197,  86  N.   E.   68.  i°  Dolan  v.  Supreme  Council  Cath- 
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state  above  considered,  the  question  arose  whether  a  person  has  a 
right  to  obtain  a  policy,  pay  the  premiums,  and  name  any  person 
he  wishes  as  beneficiary,  and  it  was  held,  reversing  the  court  be- 
low, that  he  had  such  right.  The  suit  was  brought  by  a  nephew, 
named  as  beneficiary,  to  recover  on  policies  insuring  his  uncle's 
life,  it  being  alleged  that  the  policies  were  issued  by  the  directions 
and  under  instructions  of  assured  without  the  plaintiff's  instance, 
request  or  knowledge.  The  petition  was  dismissed  in  the  lower 
court  upon  the  ground  that  said  nephew  had  no  insurable  interest 
in  his  uncle's  life,  that  such  a  contract  partook  of  the  nature  of  a 
wager  policy,  and  was  void  as  against  public  policy." 


olic  Mutual  Benefit  Assoc.  152  Mich.  614;  Leaf  v.  Leaf,  92  Ky.  166,  17 
266,  16  L.R.A.(N.S.)  555,  116  N.  W.  S.  W.  354,  854,  13  Ky.  Law  Rep. 
383  rev'g  —  Mich.  — ,  13  L.R.A.  486;  Embry's  Adm'r  v.  Han-is,  107 
(N.S.)  424,  113  N.  W.  10.  See  §  Ky.  65,  52  S.  W.  958,  21  Ky.  Law 
748  herein.  Rep.  714;  Griffin's  Adm'r  v.  Equit- 
^^  Rupp  V.  Western  Life  Indemnity  able  Assurance  Soc.  119  Kv.  856, 
Co.  138  Ky.  18,  29  L.R.A. (N.S.)  84  S.  W.  1164,  27  Kv.  Law  Rep.  313; 
675,  127  S.  W.  490,  39  Ins.  L.  J.  and  Schlamp  v.  Berner's  Adm'r,  51 
838.  The  court  per  Nunn,  J.,  said:  S.  W.  312,  21  Ky.  Law  Rep.  324. 
''This  court  has  held  in  several  cases  The  question  before  us  was  not  in 
that  a  person  could  not  take  out  an  issue  in  any  of  the  cases  cited,  and 
insurance  policy  on  the  life  of  an-  was  not  considered  except  by  a  sliorht 
other,  pay  the  premiums,  and  become  reference  in  the  first  styled  case.  The 
himself  the  beneficiary,  unless  he  had  opinions  in  the  first  two  cases  re- 
an  insurable  interest  in  the  life  of  ferred  to  construe  contracts  of  in- 
the  person  insured,  for  the  reason  surance  issued  by  w4iat  are  known  as 
that  such  would  be  a  wagering  con-  'assessment  or  benevolent  assoeia- 
tract,  and  violative  of  public  policy,  tions,'  and  the  court  decided  them 
The  court  did  not  hold  such  contract  upon  the  construction  of  the  organic 
of  insurance  void,  but  only  held  that  law  governing  those  associations.  In 
the  person  who  had  no  insurable  in-  the  case  of  Embry's  Adm'r  v.  Har- 
terest  and  obtained  the  policy,  and  ris,  supra,  Harris  as  the  surety  of 
paid  the  premiums  thereon,  could  not  Embry  to  a  bank  for  nearly  $4,000, 
collect  it.  This,  however,  is  not  the  obtained  a  policy  on  the  life  of  Em- 
question  before  us.  ^he  point  is:  bry,  payable  to  his  (Embry's)  estate 
Has  a  person  the  right  to  obtain  a  for  the  sum  of  $5,000,  and  the  policy 
policy,  pay  the  premiums,  and  name  was  placed  in  the  hands  of  Harris 
any  person  he  wishes  as  beneficiary?  to  indemnify  him  against  loss  as  such 
This  is  the  first  time  this  question  surety.  The  eoui't  upheld  that  con- 
has  been  brought  directly  before  this  tract.  In  the  case  of  Schlamp 
court.  Appellee's  counsel  contends  v.  Berner's  Adm'r,  supra,  Mary 
that  such  a  policy  cannot  be  en-  Berner  took  out  a  policy  on  her  life 
forced,  even  though  the  beneficiary  which  was  made  payable  to  her  ad- 
named  in  the  policy  had  nothing  to  do  ministrator.  She  afterward  assigned 
with  procuring  it  and  was  ignorant  tlie  policy  to  her  cousin,  Barbara 
of  its  issuance,  and  cite  the  following  Schlamp.  The  court  held  that  Bar- 
Kentucky  cases,  which  they  claim  bara  Schlamp  had  no  insurable  in- 
support  their  position.  Caudell  v.  terest  in  the  life  of  Mary  Bcmer, 
Woodward,   96   Ky.   646,   29    S»   W.  and  took  no  interest  in  the  policy  by 
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§  729a.  Same   subject. — If  a  beneficiary   without   an   insurable 
interest  in   assured's  life  obtains  a  policy  thereon   and  pays  the 

reason  of  the  assig-nment  of  the  pel-  Am'.  St.  Rep.  350,  34  S.  E.  317; 
icy  to  her.  It  will  be  observed  that  Prudential  Ins.  Co.  v.  Hunn,  21  Ind. 
these  opinions  do  not  touch  the  ques-  App.  525,  69  Am.  St.  Rep.  380,  52 
tion  before  us,  except  the  Caudell  N.  E.  772;  Northwestern  Masonic  Aid 
Case,  which  we  will  refer  to  here-  Assoc  v.  Jones,  154  Pa.  99,  35  Am. 
after.  The  exact  question  before  us  St.  Rep.  810,  26  Atl.  253;  Albert  v. 
was  thoroughly  con.si(lered  in  the  case  Mutual  Life  Ins.  Co.  122  N.  Car.  92, 
of  Hess's  Adm'r  v.  Seo-enfelter,  127  65  Am.  St.  Rep.  693,  30  S.  E.  327. 
Ky.  348,  14  L.R.A.(N.S.)  1172,  128  On  the  other  hand,  what  is  known 
Am.  St.  Rep.  343,  105  S.  W.  476,  32  as  "wagering  or  gambling  insurance" 
Ky.  L.  Rep.  225.  The  policy  in  that  is  universally  condemned,  and  our 
case  was  issued  by  a  benevolent  asso-  court,  in  harmony  with  the  doctrine 
ciation,  and  the  opinion  was  based  generally  prevailing,  Ls  strongly  com- 
upon  and  controlled  by  sections  678  mitted  to  the  principle  that  a  person 
and  680  of  the  Kentucky  Statutes  cannot  himself  procure  insurance  up- 
(Russell's  St.  sees.  4399,  4401)  ;  but  on  a  life  in  which  he  has  no  insurable 
the  question  at  bar  was  thoroughly  interest,  growing  out  of  kinship,  de- 
considered,  and  the  following  con-  pendency,  or  the  relation  of  debtor 
elusion  announced :  'AH  the  courts  of  and  creditor,  nor  obtain  an  assign- 
last  resort,  with  possibly  one  excep-  ment  of  sucli  insurance;  nor  will  a 
tion,  and  the  text-writers  on  insurance  person  be  permitted  to  insure  his 
generally,  are  agreed  that  a  person  own  life  for  the  benefit  of  another, 
may  take  out  insurance  on  his  own  if  that  other  induces  him  to  procure 
life  and  designate  whom  he  pleases  as  the  insurance,  and  pays  the  premiums 
the  beneficiary.  This  doctrine  is  thereon,  or  there  is  any  evidence 
based  upon  the  sound  and  sensible  tending  to  show  that  the  insurance 
theory  that  it  is  not  reasonable  to  was  obtained  with  a  view  to  avoid  or 
suppose  that  a  person  will  insure  his  evade  the  law  against  speculative  in- 
own  life  for  the  purpose  of  specula-   surance.' 

tion,  or  be  tempted  to  take  his  own  "This  is  a  sound  and  reasonable 
life,  in  order  to  secure  the  payment  rule,  and  if  it  were  otherwise  it  would 
of  money  to  another,  or  designate  as  be  in  conflict  with  the  universal  doc- 
beneficiary  a  person  interested  in  the  trine  that  a  person  who  is  compo.-? 
destruction  and  not  in  the  continu-  mentis  can  give  away  his  property 
ance  of  his  own  life.  Vance  on  In-  to  any  person  he  pleases;  it  would 
surance,  see.  49;  Heinlein  v.  Imperial  operate  to  render  invalid  all  devises 
Ins.  Co.  101  Mich.  250,  25  L.R.A.  to  persons  not  closely  enough  related 
627,  45  Am.  St.  Rep.  409,  59  N.  W.  to  have  an  insurable  interest  in  the 
615;  Morrell  v.  Trenton  Mutual  Life  life  of  the  testator.  Wliai  reason  can 
Ins.  Co.  10  Cush.  (46  Mass.)  282,  57  be  given  warranting  the  declaring  of 
Am.  Dec.  92;  Connecticut  Mutual  an  insurance  policy  void  when  a 
Life  Ins.  Co.  v.  Scliaefer,  94  U.  S.  friend,  a  stranger  in  blood,  is  made 
457,  24  L.  ed.  251;  May  on  Insur-  the  beneficiary  by  the  assured,  that 
ance,  sec.  112;  Bliss  on  Insurance,  would  not  apply  with  the  same  force 
sec.  76;  Bacon  on  Insurance,  sec.  729;  to  a  testator  devising  propertv  to  a 
Beach  on  Insurance,  sec.  861;  Joyce  ])erson  not  having  an  insural)le  in- 
on  Insurance,  sec.  729;  Bloomington  teres!  in  the  life  of  the  testator?  Yet 
Mutual  Benefit  Assoc,  v.  Blue,  120  such  devises  have  been  universallv 
111.  121,  ()()  Am.  Rep.  558,  11  N.  E.  upheld.  Is  it  po.ssible  that  a  beneti- 
331;  Union  Fraternal  League  v.  Wal-  ciaiv  in  an  insurance  policv,  such  as 
ton,    109    Ga.    1,    46    L.R.A.    424,    77    is  alleged  at  tlie  case  at    bar,  would 
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premiums  merely  a.s  a  speculation  the  contract  is  vitiated,  as  in 
such  case  the  only  interest  which  the  beneficiary  has  is  that  created 
by  contract  for  he  has  nothing  at  stake  except  the  premiums  which 
he  pays.^^  Under  a  Georgia  decision,  while  insurance  cannot  be 
taken  out  and  carried  by  one  person  on  the  life  of  another  in 


have  a  greater  desire  for  the  prema- 
ture death  of  the  assured  and  take 
steps  to  produce  it,  than  a  creditor 
would,  especially  Harris,  who  was 
only  the  surety  of  Erabry  in  the  case, 
supra,  and  in  which  case  the  policy 
was  upheld  and  declared  not  to  be  a 
wagering  contract?  In  the  cases  of 
HiU  V.  United  Life  Ins.  Assoc.  154 
Pa.  29,  35  Am.  St.  Rep.  807,  25  Atl. 
771,  and  Northwestern  Masonic  Aid 
Assoc.  V.  Jones,  154  Pa.  99,  35  Am. 
St.  Rep.  810,  26  Atl.  253,  the  supreme 
court  of  Pennsylvania  said :  'A  man 
may  insure  his  own  life,  paying  the 
premium  himself,  for  the  benefit  of 
another,  who  has  no  insurable  inter- 
est, and  that  such  a  transaction  is  not 
a  wagering  policy.  This  results  from 
a  right  which  a  man  has  to  dispose 
of  his  own  property.'  The  following 
cases  also  sustain  this  principle: 
Prudential  Ins.  Co.  v.  Hunn,  21  Ind. 
App.  525,  69  Am.  St.  Rep.  380,  52 
N.  E.  772,  and  Scott  v.  Dickson, 
108  Pa.  6,  56  Am.  Rep.  192.  In  the 
last  named  case  the  identical  ques- 
tion involved  in  this  case  was  con- 
sidered, and  the  court  said:  'Poli- 
cies of  this  nature  are  in  no  sense 
wagering.  It  woiild  be  denying  a 
man's  right  to  do  what  he  will  with 
his  own  to  say  that  he  could  not  in 
any  form  insure  his  life  for  the 
benefit  of  an  indigent  relative 
or  a  friend  to  whom  he  felt  un- 
der obligations.  And  the  fact 
that  he  continues  to  pay  the  premium 
himself,  and  retains  the  control  of 
the  policy  up  to  the  time  of  his 
death,  leaves  no  room  for  speculation 
or  the  improper  practice  which  a  few 
years  ago  brought  such  a  scandal  up- 
on the  life  insurance  business  in  this 
state.' 

"It    is    claimed    that    the    case    of 
Caudell  v.  Woodward,  supra,  estab- 
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lished  a  different  principle.  That 
case  was  decided  upon  the  organic 
law  of  a  fraternal  order,  but  language 
is  used  in  the  opinion,  which,  seem- 
ingly, sustains  appellee  contention. 
However,  the  conclusion  reached  at 
the  case  at  bar  is  also  announced  in 
that  opinion;  that  is,  one  who  ob- 
tains a  policy  of  insurance  on  the  life 
of  another  must  have  an  insurable 
interest  in  the  life  of  that  other.  The 
opinion  in  that  case  also  announced 
the  doctrine  that  one  is  prohibited 
from  inducing  another  to  take  out 
insurance,  or  become  the  owner  of 
such  insurance  by  assignment,  unless 
he  has  an  insurable  interest  in  the 
life  of  that  other;  and  that  Mrs. 
Woodward,  a  stranger,  could  not  re- 
cover on  the  policy,  because  it  is  well 
settled  that  one  obtaining  a  policy  of 
insurance  on  the  life  of  another,  or 
who  induced  another .  to  take  out  a 
policy  for  his  benefit,  must  have  an 
insurable  interest.  All  these  propo- 
sitions are  fundamental  and  sound  in 
law.  There  is  nowhere,  however,  any 
reason  given  in  the  Caudell  Case  why 
a  person  cannot  take  out  insurance 
on  his  own  life,  pay  the  premiums, 
and  make  a  person  who  is  not  re- 
lated to  him  the  beneficiaiy;  nor 
could  there  have  been  presented  any 
reason  against  it  that  would  not 
have  applied  with  equal  force  to  a 
gift  of  the  same  amount  by  will  as 
well. 

"For  these  reasons  the  judgment 
of  the  lower  court  is  reversed  and 
remanded  for  further  proceedings 
consistent  herewith." 

On  insurable  interest  in  life  of 
pai-ent  or  cliild  or  otlier  relative  by 
blood,  see  note  in  54  L.R.A.  225. 

^2  Marquet  v.  yEtna  Life  Ins.  Co. 
128  Tenn.  213,  L.R.A.1915B,  749, 
159  S.  W.  733,  42  Ins.  L.  J.  1706. 
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whom  he  has  no  insurable  interest,  as  such  insurance  would  be 
illegal,  void,  against  public  policy,  and  a  mere  speculation  or  w^ager, 
still,  as  a  person  has  an  insurable  interest  on  his  own  life  he  may 
lawfully  insure  it  and  carry  such  insurance  for  any  one's  benefit 
whose  interest  he  desires  to  promote   even   though  such  person 
has  no  insurable  interest  in  insured's  life,  and  such  contract  is 
valid,  in  no  sense  a  wager  or  speculative,  and  the  beneficiary's 
want  of  insurable  interest  is  not  available  as  a  defense  thereto  nor 
need  the  beneficiary  show  in  such  case  that  she  had  an  insurable 
interest."     So  in  North  Carolina  the  insured  may  take  out  and 
carry  a  policy  on  his  own  life  and  designate  any  one  as  his  benefi- 
ciary where  there  are  no  restrictions  as  to  classes  provided  such 
transaction  is  not  a  speculative  or  wagering  transaction."     In  a 
Pennsylvania  case,   upon   the   question  whether  "heirs"   had   an 
insurable  interest,  the  court,  per  Thompson,  J.,  said:     "The  con- 
tention that  the  heirs  have  no  insurable  interest     ....     has 
no  substantial  basis.     The  certificates  provide  that  by  reason  of 
membership,  the  devisees,  or,  in  case  of  no  will,  the  heirs  are  to 
receive  the   designated  sums.     That  a  person,   however,   has   an 
Insurable  interest  in  his  own  life,  and  can  insure  it  for  his  heirs, 
or  even  a  stranger,  cannot  be  questioned."    These  contracts,  how- 
ever, were  made  in  good  faith,  without  any  misrepresentation,  and 
in  the  form  prescribed  by  the  laws  of  the  state  in  which  they  were 
made,  and  they  were  not  wagering  contracts  in  any  sense.''  ^^    And 
it  is  decided  in  another  ca.se  in  the  same  state  that  a  benefit  may 
be  made  payable  to  one  who  is  not  related  to  the  member,  nor  a 
creditor,   where  the  by-laws  provide  for  a  new  direction  of  the 
fund,  and  do  not  provide  that  the  beneficiary  shall  be  the  widow 
or  children."    So  a  beneficiary  need  not  have  an  insurable  interest 
to  entitle  him  to  the  fund  as  against  creditors,  the  fund  being 
contributed  by  the  members  of  the  fire  department  relief  associa- 
tion as  a  guaranty."     And  in  Minnesota  where  the  constitution 
of  a  benevolent  association  provides  that  the  designation  of  any 

"Cain  V.  Knights  of  Pythias  of  St.  56,  56  Am.  St.  Rep.  192;  Bloom- 
North  &  South  America,  11  Ga.  ington  jMutual  Life  Benefit  Assoc,  v. 
App.  364,  75  S.  E.  444,  41  Ins.  L.  Blue,  120  111.  121,  60  Am.  Rep.  558, 
J.  1568.     Following  Union  Fraternal  11  N.  E.  331. 

League    v.    Walton,    109    Ga.    1,    46  "  Northwestern  Masonic  Aid  Assoc. 

L.R.A.  424,  77  Am.  St.  Rep.  350,  34  v.  Jones,  154  Pa.  St.  99,  35  Am.  St. 

S.  E.  317;  Grand  Lodge,  Knights  of  Rep.  810,  26  Atl.  253. 

Pythias  v.  Barnard,  9  Ga.  App.  71,  "  Mulderick     v.     Ancient      Order 

70  S.  E.  678.  United   Workmen,  155   Pa.   St.   505, 

1*  Pollock   V.    Household   of   Ruth,  26  Atl.  663. 

150  N.  Car.  11,  63  S.  E.  940.  "In  re  Zinn's  Estate  (Pa.  D.  Ct.) 

"  Citing  Scott  v.  Dickson,  108  Pa.  2  Pa.  Dist.  R.  801,  14  Pa.  Co.  Ct.  33. 
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one  as  beneficiary  shall  be  null  and  void  when  such  person  is  not 
within  certain  classes  but  reserves  the  right  of  the  member  to 
dispose  of  the  benefit  by  will  and  he  does  so  dispose  of  the  proceeds 
an  insurable  interest  in  the  person  designated  to  receive  the  fund 
is  not  required. ^^  Again,  it  is  held  in  the  United  States  circuit 
court  of  appeals  that  where  an  accident  insurance  is  obtained  by 
one  on  his  own  life  for  his  own  benefit,  he  has  the  right  to  designate 
to  whom  it  shall  be  payable  in  case  of  his  death,  and  the  company 
having  by  reason  of  such  designation,  agreed  to  pay  the  beneficiary, 
the  latter  need  not  allege  or  prove  an  insurable  interest  in  the 
assured.^"  And  those  who  are  entitled  by  the  charter  or  by-laws 
of  the  society  to  be  named  as  beneficiaries,  may  recover  on  a  mutual 
benefit  certificate,  where  they  are  so  named,  without  otherwise 
showing  that  they  have  an  insurable  interest  in  the  life  insured.^ 
If  a  person  insures  his  own  life  and  makes  the  proceeds  of  the 
policy  or  certificate  payable  to  another  it  is  sufficient  for  the  payee 
to  prove  the  contract  and  the  happening  of  the  event  making  it 
payable;  facts  precluding  recovery  are  for  the  defense.^  Again, 
under  a  Federal  decision,  if  the  constitution  of  a  mutual  benefit 
society  and  policy  provides  that  the  beneficiary  may  be  changed, 
at  the  will  of  assured,  the  fact  that  he  has  no  pecuniary  interest 
in  the  member  does  not  invalidate  the  contract  as  against  public 
policy.^  Again,  in  New  Jersey  the  tendency  of  judicial  opinion 
seems  to  favor  the  proposition  that  the  assured  need  not  have  an 
interest  in  the  life  insured,  in  order  to  support  the  contract  of 
insurance.*  And  a  policy  provision  that  "the  beneficiary  must 
have  something  more  than  a  pecuniary  interest  in  the  insured, 
as  speculative  policies  are  not  issued  by  this  association,"  is  so  vague 

19  Middlestadt  v.  Grand  Lodge  of  ^  Voorheis  v.  People's  IMiitnal  Ben- 
Order  of  Sons  of  Herman,  107  Minn,  efit  Soe.  of  Elkliart,  91  Mich.  472, 
228,  120  N.  W.  37.  473,  51  N.  W.  1109. 

20  American  Employers'  Liability  ^  Christenson  v.  Madson,  127  Minn. 
Assoc.  V.  Barr,  68  Fed.  873,  16  U.  S.  225,  149  N.  W.  288. 

C.  C.  A.  51,  56.     See  also  Robinson  ^  jno^ei-goU   y_    Knights    of    Golden 

V.    United    States    Mutual    Accident  Rule  (U.  S.  C.  C.  1891)  47  Fed.  272. 

Assoc.  (U.  S.  C.  C.  A.)  68  Fed.  825;  ^Yivar  v.  Supreme  Lodse  Knights 

Standard   Life  &   Accident   Ins.   Co.  of  Pvthias,  52  N.  J.  L.  455,  469,  per 

V.  Catlin  (106  Mich.  138)  63  N.  W.  Dixon,  J.;  20  Atl.  36  {citing  Camp- 

897.  bell  V.  New  England  Mutual  Life  Ins. 

The   company  may  by   its   admis-  Co.  98  Mass.  381 ;  Martin  v.  Franklin 

sions  on  the  trial,  and  by  contirming.  Fire  Ins.  Co.  9  Vroom  (38  N.  J.  L.) 

under  a  stipulation,  its 'defense  to  a  140,  20  Am.  Rep.  372;  Trenton  Mu- 

particular  question,  concede  the  insur-  tual  Life  Ins.  Co.  v.  Johnson  (4  Zab.) 

able   interest    of    plaintiff.      People's  24  N.  J.  L.  576;  May  on  Insurance, 

iMutual  Benefit  Soe.  v.  McKay   (141  sec.  112)  cited  in  Thomas  v.  National 

Ind.  415)  39  N.  E.  231,  40  N.  E.  910.  Benefit  Assoc.  81  N.  J.  L.  349,  30; 
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as  to  be  subject  to  interpretation  by  the  court,  and  the  issuance 
of  the  pohcy  and  the  receipt  of  premiums  by  the  company  amount 
to  a  practical  interpretation  of  such  provision  by  ttie  parties,  pre- 
cluding the  insurer  from  avoiding  the  policy  because  of  the  lack 
of  insurable  interest  by  the  designated  beneficiary  in  the  insured's 
life.*  It  is  also  held  in  cases  of  the  character  above  considered 
where  the  policy  or  certificate  is  taken  out  by  the  member,  that  the 
fact  that  the  beneficiary  has  no  pecuniary  interest  in  the  life 
insured  will  not  render  the  contract  void  as  against  public  policy.^ 
But,  on  the  other  hand,  the  transaction  must  not  be  merely  a  case 
of  speculative  insurance,  or  intended  as  a  wagering  contract.  And 
where  in  consideration  of  insured's  promise  to  'Svill  her  his  life 
insurance"  the  beneficiary,  who  is  not  related  to  him,  moves  into 
his  house,  cares  for  and  expends  money  on  him  until  his  death 
and  the  insured  has  a  new  policy  issued  naming  her  as  beneficiary, 
such  facts  show  that  she  has  an  insurable  interest  to  the  full  amount 
of  the  certificate,  even  under  the  most  rigid  application  of  any 
doctrine  that  the  beneficiary  must  have  an  insurable  interest  in 
insured's  life  and  the  objection  will  not  be  sustained  that  the 
certificate  was  void  as  a  wager.' 

It  is  held  in  Massachusetts  that  the  mere  fact  that  the  designation 
is  invalid  as  to  the  person  named  as  beneficiary,  does  not  destroy 
the  contract,  and  as  to  the  question  of  insurable  interest  the  court, 
per  Allen,  J.,  says:  ''It  is,  however,  further  contended  that  Mar- 
garet" (the  daughter-in-law  of  insured,  who  was  not  within  the 
class  of  persons  who  might  be  beneficiaries)  "had  no  insurable 
interest  in  the  life  of  John  Shea;  that  all  the  premiums  were  paid 
by  her,  and  that  the  contract  is  void  as  a  wagering  contract.  This 
ground  of  defense  is  not  open,  not  being  set  up  in  the  answer.* 
But  apart  from  that,  the  facts  stated  were  far  from  showing  con- 
clusively that  a  mere  wager  was  intended,  and  the  presiding  justice 
rightly  refused  so  to  rule.  The  relationship  in  which  Margaret 
stood  to  John,  and  the  matters  disclosed  in  her  testimony,  tended 

Gordon   v.   Ware   National   Bk.    132       'District    Grand    Lodge,    No.    23, 

Fed.  444,  447,  65  C.  C.  A.  580,  67  United    Order    of    Good    Fellows,    3 

L.R.A.  550,  553.  Ala.  App.  483,  57  So.  147,  41  Ins. 

^  Thomas  V.  National  Benefit  Assoc.  L.    J.    395.      Examine    GofE    v.    Su- 

81  N.  J.  Law  349,  79  Atl.  1042.  preme  Lodo:e  Roval  Achates,  90  Neb. 

eingersoll    v.    Knights   of    Golden  578,  37  L.R.A. (N.S.)   1191n,  134  N. 

Rule    (U.    S.    C.    C.)    47   Fed.    272;  W.   239,  41   Ins.  L.   J.   375.     See   § 

Martin  v.  Stubbings,  126  111.  406,  9  773  herein. 

Am.  St.  Rep.  620,  18  N.  E.  657,  per       *  Citinrj   Forbes   v.   American   Ins. 

Bailev,     J.;      Bloomington      IVlutual  Co.    15    Gray    (81    Mass.)     249,    77 

Benefit  Assoc,  v.  Blue,  120  Til.  121,  Am.  Dec.  360. 
60  Am.  Rep.  558,  11  N.  E.  331. 
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strongly  to  show  that  the  pohcy  or  certificate  of  membership  was 
obtained  in  good  faith,  and  not  for  the  mere  purpose  of  speculating 
on  the  hazard  of  a  life  in  which  she  had  no  interest,  and  if  so,  the 
contract  was  valid  if  made  with  him,  though  made  for  her  beneht, 
and  though  the  premiums  were  paid"  by  her."  ^  And  in  that  state 
a  sufficient  execution  of  the  trust  to  enable  equity  to  enforce  it 
arises  where  a  mutual  benefit  certificate  is  delivered  to  one  having 
no  insurable  interest  in  the  life  of  the  tnember,  upon  the  agree- 
ment of  the  beneficiary  that,  if  he  will  pay  the  dues  and  make 
advances  to  the  member,  he  shall  have  th€  proceeds  when  col- 
lected, and  the  member  dies  leaving  the  condition  unchanged.^" 
And  it  is  also  decided  in  Kentucky  that  the  payment  of  premiums 
by  one  who  has  no  insurable  interest  does  not  invalidate  the  policy. ^^ 
And  the  act  of  a  son,  in  taking  insurance  on  the  life  of  his  mother, 
contracts  with  a  cousin  to  pay  a  portion  of  the  premiums  and 
share  in  the  proceeds  of  the  policy,  does  not  invalidate  the  policy 
so  far  as  the  rights  of  the  son  are  concerned. ^^  Again,  a  policy 
of  life  insurance,  or  a  designation  of  a  beneficiary,  valid  in  its 
inception,  remains  so,  although  the  insurable  interest  or  relation- 
ship of  the  beneficiary  has  ceased,  unless  it  is  otherwise  stipulated 
in  the  contract. ^^  If,  how^ever,  the  certificate  is  procured  by  one 
upon  the  life  of  another,  he  must  have  such  an  interest  as  will 
take  it  out  of  the  category  of  gaming  policies  or  wagers,  as  public 

^  Shea     V.     Massachusetts     Benefit  On    enforceability   of    promise    by 
Assoc.   160   Mass.   289,  291,   39  Am.  beneficiary   to   pay   proceeds   of  life 
St.   Rep.   475,  35  N.  E.   855;   citing  insurance  to  blind   person,  see  note 
.^tna   Life   Ins.    Co.   v.    France,   94  in  40  L.R.A.(N.S.)  692. 
U.  S.  561,  24  L.  ed.  287;  Connecticut  "Prudential  Ins.  Co.  v.  Cummins, 
Mutual  Life  Ins.  Co.  v.  Schaefer,  94  19  Ky.  L.  Rep.  1770,  44  S.  W.  431, 
U.  S.  457,  24  L.  ed.  251;  Mutual  Ins.  27  Ins.  L.  J.  637. 
Co.  V.  Allen,  138  Mass.  24,  52  Am.  ^^^^oodi^       v.       Riner       (Woods' 
Rep.  245;  Campbell  v.  New  En^and  Admr.'s)    130    Ky.    162,    19    L.R.A. 
Ins.    Co.    98    Mass.    381;    Forbes    v.  (N.S.)   233,  113  S.  W.  79. 
American     Ins.     Co.     15     Gray     (81  On  insurable  interest  of  adult  child 
Mass.)     249,     77     Am.     Dec."    360;  in    life    of    parent,    see    note    in    19 
Loomis  V.  Eagle  Ins.  Co.  6  Gray  (72  L.R.A. (N.S.)    233;   on  insurable  in- 
Mass.)    396;    Cunningham  v.   Smith,  terest    of    cousin,    see    note    in    14 
70  Pa.  St.  450.     That  invalid  desig-  L.R.A. (N.S.)  1172;  on  effect  of  join- 
nation  does  not  void  the  whole  con-  ing     ineligible     with     eligible     bene- 
tract,    but    that    assured's    executor  ficiary  in  benefit  certificate,  see  note 
may     recover,     see     also     Clarke     v.  in  34  L.R.A. (N.S.)   1192. 
Schwarzonberg,  162  Mass.  98,  38  N.  ^^  White  v.  Brotherhood  of  Ameri- 
E.  17.  can  Yeomen,  124  Iowa,  293,  66  L.R.A. 

10  Kerr  v.    Crane,   212   Mass.   224,  164,  104  Am.  St.  Rep.  323,  99  N.  W. 

40  L.R.A. (N.S.)   692,  98  N.  E.  783.  1071. 

See  Deal  v.  Ilainley,  135  Mo.  App.  On  effect  of  divorce  on  wife's  riglit 

507,  116  S.  W.  1,  38  Ins.  L.  J.  421,  to  insurance  upon  liusband's  life,  see 

considered    ante    under    this    section,  note  in  50  L.R.A.  552;  on  effect  of 
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policy  forbids  puch  contracts.^*  And  it  is  held  in  Kansas  that  it  is 
against  ])uhlic  poHcy  and  contrary  to  law  to  permit  any  one  to 
obtain  insurance  upon  the  hfe  of  a  human  being  by  assignment  or 
otherwise,  where  such  person  has  no  insurable  interest  in  the  life 
of  the  insured. ^^  Again  if  a  beneficiary  has  no  insurable  interest 
and  furnishes  the  money  for  the  premiums,  but  there  is  a  conflict 
of  evidence  whether  it  is  furnished  exi)ressly  for  that  purpose,  it 
is  a  question  for  the  jury,  as  between  the  executor  and  the  benefici- 
ary, as  to  whom  the  fund  shall  go.^^  In  a  case  in  Texas  "  it  was 
held  that  a  person  named  as  beneficiary  under  a  regular  life  policy 
would,  if  he  had  no  insurable  interest  in  the  insured's  life,  be 
treated  as  an  assignee  or  trustee  to  receive  the  amount  payable 
upon  the  policy  for  the  benefit  of  those  who  were  legally  entitled 
to  the  same.^^  It  is  also  held  in  that  state  that  the  heirs  of  the 
assured  are  entitled  to  the  insurance  money,  under  a  regular  life 
policy,  in  preference  to  a  beneficiary  who  has  no  insurable  interest.^^ 

It  is  apparent,  therefore,  from  the  preceding  cases  that  if  the 
class  for  Mdiose  benefit  the  certificate  is  issued,  or  from  which  the 
beneficiary  must  be  chosen,  is  not  prescribed  or  restricted  by  the 
society,  then  much  the  same  principles,  except  as  to  vested  interest 
of  the  beneficiary,  control  the  designation  of  the  beneficiary,  payee, 
or  assignee  as  govern  in  ordinary  life  policies.^" 

§  730.  Interest  of  beneficiary  in  regular  life  policy  is  vested: 
cannot  be  defeated  without  consent. — In  an  ordinary  life  insurance 

divorce  on  rights  of  beneficiary,  see  (N.S.)  949;  on  validity  of  assign- 
notes  in  3  L.R.A.(N.S.)  478;  39  ment  to  one  tiaving  no  insurable  in- 
L.R.A.(N.S.)  370,  and  L.R.A.1915D,  terest  where  the  assignment  is  not 
130;  on  effect  of  divorce  on  riglit  of  made  by  way  of  cover  for  a  wager 
trustee  in  bankruptcy  to  liusband's  policy,  see  note  in  6  L.R.A.(N.S.) 
life    insurance    policies    payable    to  128. 

wife,    see   note   in    41   L.R.A.(N.S.)        ^6  chidester  v.   Yard,  155   Pa.   St. 

125.  483,  26  Atl.  662. 

^*  Whitmore    v.     Supreme     Lodge       ^'  Equitable    Life    Assur.    Soc.    v. 

Knights  of  Honor,  100  Mo.  36,  46,  Haztowood,  75  Tex.  338,  19  Ins.  L. 

47,  13  S.  W.  495;  Barnott  v.  United  J.    193,    7    L.H.A.    217,    16   Am.    St. 

Brothers  of  Friendship,  10  Ala.  App.  Rep.  893n,  12  S.  W.  621. 
382,  64  So.  518.     See  Sage  v.  Fin-       ^^  gg^,  .,i<^,,  IMutual  Life  Ins.  Co.  v. 

nev,   156   Mo.   App.   30,   135   S.    W.  Blodgett  (8  Tex.  C.  A.  45)  27  S.  W. 

996,  40  Ins.  L.  J.  1156.  286. 

^5  Metropolitan    Life    Ins.    Co.    v.        ^^  Mavher  v.   Manliattan  Life   Ins. 

Elison,  72  Kan.  199,  3  L.R.A.(N.S.)  Co.  87  tcx.  169,  27  S.  W.  124. 
934n,  83  Pac.  410.    But  see  §§  914  et       ^o  t^gg    §§    887-1073,   on    insurable 

seq.  herein.  interest,  herein,  and  §§  914,  919.     See 

On    validity   of  assignment    of  in-  Martin    v.    Stul)bings,    126    111.    387, 

terast  in  life  insurance  policy  to  one  403,  9   .\ni.   St.  Rep.  620,  18  N.  E. 

])aving    piemiums,    see    notes    in    3  657,  per  Bailey,  J. 
L.R.A.(N.S.)     935,    and    33    L.R.A. 
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policy  the  weight  of  authority  supports  the  rule  that  the  interest 
of  the  beneficiary  becomes  vested  when  the  policy  in  which  he  is 
named  as  beneficiary  is  issued  and  the  contract  completed,  unless 
the  right  is  expressly  given  or  reserved  to  the  insured  to  subse- 
quently designate  a  new  beneficiary.  Consequently,  if  no  such 
right  is  expressly  given  or  reserved  to  him,  the  insured  cannot 
defeat  the  rights  of  the  first-named  beneficiar}^  by  a  subsequent 
appointment  without  the  consent  of  the  person  first  designated, 
and  although  the  contract  may  be  annulled  by  the  company  for 
sufficient  cause,  yet  the  disposal  of  the  fund  while  the  policy  is  in 
force  is  not  within  the  control  of  assured,^  for  the  interest  of  a 

1  United    States.    —    Washington  68fl,  64  So.  978 ;  Pileher  v.  New  York 

Central   Bank   v.    Hume,   128   U.    S.  Life  Ins.  Co.  33  La.  Ann.  322. 

195,  32  L.  ed.  370.  Muine.—Yirgin     v.     Marwiek,     97 

Alabama. — Waldron    v.    Waldron,  ^le.  o78,  55  Atl.  520;  Small  v.  Jose, 

76  Ala.  285.  86   Me.   120,   29   Atl.   976 ;   National 

Arkansas. — Franklin  Life  Ins.  Co.  Life  Ins.  Co.  v.  Haley,  78  Me.  268, 

V.    Gulligan,  71   Ark.   295,   100   Am.  271,   272,  57  Am.   Rep.   807,  4  Atl. 

St.  Rep.  73,  73  S.  W.  102.  415. 

California. — Griffith  v.  New  York  Maryland. — Preston    v.    Connecti- 

Life  Ins.   Co.   101   Cal.  627,  40  Am.  cut  Mutual  Life  Ins.  Co.  95  Md.  101, 

St.  Rep.  96,  36  Pae.  113,  26  Ins.  L.  J.  51  Atl.  838,  31  Ins.  L.  J.  401. 

212.  Massachusetts.  —  Pingrey  v.   Na- 

Connecticut. — Shepard    &    Co.    v.  tional  Life  Ins.   Co.  144  Mass.  374, 

New   York   Life   Ins.    Co.   87   Conn.  11  N.  E.  562. 

500,  501,  89  Atl.  186   (unless  other-  ilinuesota.—AWis     v.     Ware,     28 

wise    provided):    Lemon    v.    Phoenix  Minn.  166,  9  N.  W.  666. 

Mutual  Life  Ins.  Co.  38  Conn.  294;  Mississippi.   —    Jackson    Bank    v. 

Chapin  v.  Fellowes,  36  Conn.  132,  4  Williams,  77  Miss.  398,  26  So.  965, 

Am.  Rep.  49.  29   Ins.  L.  J.  857,  858    (under  code 

Georgia.— Ferry    v.    Tweedy,    128  1892,  sec.  1964;  code  1880,  sec.  1261). 

Ga.  402,  119  Am.   St.  Rep.   393,  57  Missouri.— Vnited  States  Casualty 

S.  E.  782,  36  Ins.  L.  J.  836.  Co.  v.  Kac^r,  169  Mo.  301,  92  Am.  St. 

Illinois.— Glaiz    v.    Gloeckler,    104  Rep.   641,  58  L.R.A.  436,  69   S.  W. 

111.  573,  44  Am.  Rep.  94;  Begley  v.  370,  31  Ins.  L.  J.  849. 

Miller,  127  111.  App.  278.  Neiv  Hampshire.  —  City   Savings 

7n(Z/a.w«.— Holland   v.    Taylor.   Ill  Bank   v.    Whittle,   63   N.   H.   587,   3 

Ind.  121,  125,  12  N.  E.  110;  Indiana  Atl.  645. 

National  Life  Ins.   Co.  v.  McGinnis,  New  Jersey. — Sullivan  v.  Maroney, 

—  Ind.  App.  — ,  99  N.   E.   751,  42  76  N.  J.  Eq.  104,  73  Atl.  842;  Lan- 

Ins.  L.  J.  62.  drum  v.  Knowles,  22  N.  J.  Eq.  594. 

Iowa. — Wihnaser     v.     Continental  New     York. — Garner    v.     German 

Life  Ins.  Co.  66  Iowa,  417,  55  Am.  Life    Ins.    Co.    110    N.    Y.    266,    1 

Rep.  277,  23  N.  W.  903.  L.R.A.  256,  18  N.  E.  130;  Ferndon 

Kansas.— FiWey    v.     Illinois     Life  v.  Canfield,  1€4  N.  Y.  143,  10  N.  E. 

Ins.  Co.  93  Kan.  293,  144  Pac.  257.  146 ;    Johnston   v.    Scott,   137   N.   Y. 

Kentucky. — Bayse    v.    Adams,    81  Supp.  243,  76  Misc.  641;  Carpenter 

Ky.  368.  V.    Negus,   40   N.   Y.   Supp.    C95,   17 

Louisiana.- -S\icce.^swn      of      Des-  Misc.   172. 

forges,  135  La.  49,  52  L.R.A. (N.S.)  North    Carolina.— Lanier   v.    East- 
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beneficiary  in  a  policy  of  life  insurance  is  vested  by  the  terms  of 
the  contract,  and  the  assured  cannot  cliange  the  beneficiary  witli- 

eru  Life  Ins.  Co.  142  N.  Car.  14,  54  and  children   cannot,  wlule  liiey  are 

S.  E.  786;  Hooker  v.  8ugg,  102  N.  alive,  exercise  any  power  of  disposi- 

Car.  115,  3  L.R.A.  217,  11  Am.   St.  lion    over    it   without    their    consent; 

Kep.  717,  8  S.  E.  919.  nor   has   he   any   interest   therein   of 

Ohio. — Union  Central  Life  Ins.  Co.  which  he  can  avail  liimself.     Central 

V.   Buxer,  62  Oliio   St.  385,  400,  49  National  Bank  v.   Hume,  128  U.   S. 

L.R.A.    737,   57    N.    E.    66,   29    Ins.  195,  43  L.  ed.  370,  9  Sup.  Ct.  41. 

L.  J.  519,  527;  Manhattan  Life  Ins.  Cited  in:  United  States. — Leonhard 

Co.  V.  Smith  Co.  44  Ohio  St.  156,  58  v.     Provident     Savino-s    Life    As.sar. 

Am.  Rep.  806,  5  N.  E.  417.  Soc.  130  Fed.  287,  289,  64  C.  C.  A. 

Pennsylvania. — Entwistle  v.   Trav-  533,   535;   Mutual   Life   Ins.    Co.   v. 

elers'  Ins.   Co.  202   Pa.  141,  51  Atl.  Kelly,  114  Fed.  268,  274,  52  C.  C.  A. 

759,  31  Ins.  L.  J.  464.  160;  Kelley  v.  I\Iutual  Life  Ins.  Co. 

Rhode    Island. — Peckham,    In    re,  109  Fed.  56;   Dews,  In  re,  96  Fed. 

29  R.  I.  250,  132  Am.  St.  Rep.  813,  176,   181 ;    \Va£?ner  v.   National   Life 

69    Atl.    1002 ;    Connecticut    Mutual  Ins.  Co.  90  Fed.  395,  405,  33  C.  C.  A. 

Life   Ins.   Co.   v.   Baldwin,  15  R.   I.  131,  61  U.  S.  App.  691. 

106;  23  Atl.  105,  14  Ins.  L.  J.  813.  California— Griffith    v.    New    York 

South  6'aro/ma.— Deal  v.  Deal,  87  Life  Ins.   Co.  101   Cal.   627,  639,  40 

S.  Car.  395,  69  S.  E.  886.  Am.  St.  Rep.  96,  36  Pac.  113. 

Tennessee. — Marquet  v.  JEitna  Life  Connecticut.   —    Barbour   v.    Con- 
Ins.  Co.  128  Tenn.  213,  L.R.A.1915B,  necticut    Mutual    Life    Ins.    Co.    61 
749,  159   S.   W.   733,  42  Ins.   L.   J.  Conn.  240,  248,  23  Atl.  154. 
1706.  Illinois. — Saiierbier  v.  Union  Cen- 

Tej:as.— Splawn  v.   Chew,  60   Tex.  tral  Life  Ins.  Co.  39  111.  App.  629; 

532;  Irwin  v.  Travelers'  Ins.  Co.  16  Hubbard  v.  Stapp,  32  111.  App.  541, 

Tex.  Civ.  App.  683,  39  S.  W.  1097.  544. 

England. — Bunnell  v.    Shilling,   28  Iowa. — Haerther     v.     Mohr,     114 

Ont.  Rep.  336.  Iowa,  636,  638,  87  N.  W.  692. 

See  §  1651  herein.  Kentucky. — Hopkins    v.    Hopkins, 

But  see  Robinson  v.  United  States  92  Ky.  324,  327,  17  S.  W.  864. 

Mutual  Accident  Assoc.  (U.  S.  C.  C.)  Louisiana. — Lawrence  v.  Penn  Mu- 

68  Fed.  825;  Presbyterian  Mutual  As-  tual  Life  Ins.  Co.  113  La.  87,  91,  36 

sur.  Fund  v.  Allen,  106  Ind.  595,  7  So.  898. 

N.    E.   317;    per    Elliott,    J.    {citing  Mai  tie. —LaughMn   v.   Noreross,   97 

Hutson  V.  Merritield,  51  Ind.  24,  19  Me.  33,  34,  53  Atl.  834. 

Am.  Rep.  722;  Hailey  v.  Heist,  86  Massachusetts.—liaskeW    v.    Equi- 

Ind.   196,  44   Am.   Rep.  285;   Penn.  table  Life  Assur.  Soc.  181  Mass.  341, 

Mutual  Life  Ins.   Co.  v.  Wiler,  100  343    63  N    E    899 

Ind    50,  50  Am.  Rep   769;  Chapin  v.  Mississippi'.-Grego   v.    Gre-o,    78 

To  .Tf '  ^P        o"^\     n'  \^^"-  ^^^P-  Miss.  443.  445,  28  So.  817;  Jackson 

49,  44  Am.  Itep.  94)  ;  Crambs  v.  Cove-  -r,     1         ^\r■^^■           r-n  ^w-       ono     mo 

J-   T\r  ^     I    T  -p     T        n      en   TVT  Bank  V.  Williams,  <7  Miss.  398,  403, 

nant    Mutual    Lite    Ins.    Co.    50    Mo.  r-n    a        Oi.    -o         ron    o^.  o      n,^- 

44;  Breitung's  Estate,  78  Wis.  33,  46  '^-f:^'  S'."  ^?-.,^f '  7  .  ^""-^         u 

N    W    891    47  N    W    17-   Foster  v  ^/K'^sown.— United   States  Ca.suaJty 

Gile,  50  Wis.   603,  7*N.   W.   555,  8  ^o.  v.  Kacer,  169  Mo.  301,  313,  58 

N.    W.    217,    and    Wisconsin    case  L-R-A.  440,  92  Am.  St.  Rep.  641,  69 

ahead  of  this  section.  S.  W.  370. 

See  §  740  herein.  A'cw  York. — Shipman  v.  Protected 

A  man  who  obtains  insurance  upon  Home  Circle,  174  N.  Y.  398,  408,  63 

his  life  for  the  benefit   of  his  wife  L.R.A.  351,  67  N.  E.  83;  Holmes  v. 
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out  authority  derived  from  the  contract  itself;^  nor  can  such 
interest,  after  dehvery  of  the  pohcy,  be  devested  by  the  insurer,  the 
Ufe  insured  or  by  both  acting  together,  unless  the  policy  or  contract 
so  permits.^  So  a  life  insurance  policy,  and  the  money  to  become 
due  upon  it,  belong,  the  moment  it  is  issued,  without  delivery,  to 
the  person  named  therein  as  beneficiary ;  and  there  is  no  power  in 
the  person  procuring  the  insurance,  by  any  act  of  his,  by  deed  or 
will,  to  transfer  to  any  other  person  the  interest  of  the  beneficiary 
without  the  latter's  consent.  The  beneficiary  designated  in  the 
policy  is  the  proper  person  to  receipt  and  sue  for  the  insurance 
money .^  And  the  rule  especially  applies  where  the  statute  vests 
the  interest  in  the  beneficiary.^  Nor  is  there  any  difference  between 
an  accident  and  an  ordinary  insurance  policy,  as  to  the  interest 
which  the  beneficiary  takes  therein.^  The  rule  also  applies  to  an 
association  which  is  not  strictly  a  mutual  or  fraternal  benefit  associa- 
tion but  is  practically  an  old  line  insurance  company,  even  though 
it  collects  money  to  meet  its  obligations  by  annual  dues  instead 
of  by  premiums.'^ 

If  the  insured  takes  out  a  regular  life  policy  payable  to  her 
husband,  a  request  for  a  change  of  beneficiary  in  favor  of  a  friend, 
"provided  my  husband  doCvS  not  claim,"  does  not  operate  to  devest 
the  husband's  interest.^    So  one  who  procures  a  policy  of  insurance 

Gilraan,    64   Hun,    227,    235,    19    N.  Washington.  —  Heilbron,  In  re,  14 

Y.  Supp.  151.  Wash.  536,  540,  35  L.R.A.  604,  45 

North   Carolina. — Herring  v.    Sut-  Pac.  153. 

ton,  129  N.  Car.  107,  109,  39  S.  E.  Wiscon.^n.—Breitung's  Estate,   78 

772.  Wis.  33,  38,  47  N.  W.  17. 

Ohio.    —    Overhiser    v.    Overhiser  ^  FrankUn   Life  Ins.   Co.   v.   Galli- 

(Overhiser  v.  Mutual  Life  Ins.  Co.)  gan,  71  Ark.  295,  100  Am.  St.  Rep. 

63  Ohio   St.   77,  50  L.R.A.   555,  81  73,  73  S.  W.  102. 

Am.    St.    Rep.    612,   57    N.    E.    965 ;  3  Shepard  &  Co.  v.  New  York  Life 

Weber   Loper   &   Co.   v.   Paxton,  48  Ins.  Co.  87  Conn.  500,  501,  89  Atl. 

Ohio  St.  266,  271,  26  N.  E.  1051.  186. 

Pennsylvania. — Matlack  v.  Mutual  ^  Jaekson    Bank    v.    WilHams,    77 

Life  Ins.   Co.  180  Pa.  360,  368,  36  Miss.  398,  78  Am.  St.  Rep.  530,  26 

Atl.  1082.  So.  965. 

Tennessee. — D'Arcy  v.  Mutual  Life  ^  Jackson    Bank    v.    Williams,    77 

Ins.   Co.   108   Tenn.  567,  576,  69   S.  Miss.  398,  26  So.  965,  29  Ins.  L.  J. 

W.  768.  857,  code  1892,  sec.  1964;  code  1880, 

Texas. — Washington  Life  Ins.  Co.  sec.  1261. 

V.  Berwald,  97  Tex.  Ill,  116,  76  S.  ^  United    States    Casualty    Co.    v. 

W.  442;  New  York  Life  Ins.  Co.  v.  Kaeer,  169  Mo.  301,  92  Am.  St.  Rep. 

Ireland,  —  Tex.  — ,  14  L.R.A.  278,  641,  58  L.K.A.  436,  69  S.  W.  370,  31 

280,  17  S.  W.  617;  Irwin  v.  Travel-  Ins.  L.  J.  849. 

ers'  Ins.  Co.  16  Tex.  Civ.  App.  683,  '  Filley  v.  Illinois  Life  Ins.  Co.  93 

686,  39   S.  W.  1097.  Kan.  29.3,  144  Pac.  257. 

Vermont. — Atkins    v.    Atkins,    70  ^  llclfrich    v.    John    Hancock    Mu- 

Vt.  5G5,  566,  41  Atl.  503.  tual   Life  Ins.   Co.   28  N.  Y.   Supp. 
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upon  his  own  life,  payable  to  his  legal  heirs,  although  he  ])ays 
the  premium  himself  and  keeps  the  policy  in  his  exclusive  posses- 
sion, has  no  power  to  change  the  beneficiaries,  unless  the  pohcy 
or  the  charter  of  the  insui-nnce  company  so  provides.^  Wlicrc  a 
life  policy  was  made  payable  to  li.,  C,  and  J.,  share  and  -Iiare 
alike,  or  their  legal  representatives,  and  before  the  death  oi  the 
insured  J.  died,  it  was  held  that  the  interest  of  J.  was  a  vested  one, 
and  went  to  his  distributees  upon  his  death. ^°  A  question  has 
arisen  as  to  whether  the  insured  may,  if  he  retains  possession  of 
the  policy  himself,  subsequently  substitute  the  name  of  another 
person  who  may  be  entitled  to  the  proceeds  of  the  policy,  in  place 
of  the  beneficiary  first  named. ^^  In  a  case  which  arose  in  Con- 
necticut ^^  it  was  held  that  if  the  policy  was  delivered  to  another 
as  a  depositary  for  the  beneficiary,  then  there  was  an  executed 
gift  of  the  policy  to  said  beneficiary,  and  the  assured  might  not 
substitute  a  new  beneficiary  or  surrender  said  policy  without  her 
consent,  but  that  the  delivery  to  the  depositary  for  the  beneficiaiy 
vested  in  her  a  complete  title  and  she  was  equitaV>ly  entitled  to 
the  proceeds. ^^  And  in  a  case  which  arose  in  New  York  ^*  it  was 
held  that  although  a  policy  obtained  by  a  person  on  his  own  life, 
payable  on  his  death,  expressly  declares  his  insurance  to  be  in 
trust  for  his  children  named  therein,  yet  if  he  keeps  the  policy  in 
his  own  possession,  and  pays  the  premiums,  he  may  with  the  assent 
of  the  company  surrender  it,  and  accept  a  new  policy  payable  to 
a  different  beneficiary.  This  decision  was,  however,  reversed  by 
the  court  of  appeals,  the  court  adhering  to  the  rule  of  vested 
interest.^5     So  the  weight  of  authority  clearly  supports  the  rule 

535,  59  N.  Y.  St.  Rep.  242,  8  Misc.  was  also  held  that  the  policy  might 

320.  he  plodijecl  as  collateral  security. 

A    husbanrl    who    insures    his    own  "  ^ee  §  743  herein, 

life  for  the  benefit  of  his  wife  cannot  ^^  Lemon   v.   Phopnix   Mutual    Life 

change  the  distribution  of  proceeds.  I":^-  ^^-  ^^  ^o^^-  204,  301 

An    administrator    or    executor    mav  ,o    S''^  on,'''''l  V   ^^"'"^"ll'   »   Brev. 

co!h>H  funds,  but  holds  them  in  trust  [f-  ^^^  ,l:"^',/o^''"'°"7-,7^"T-^Pr' 

n      ,,         .,    '        A    i-\A  n     lA  110  III.  551,  558,  per  Atulkev.  J.  afTg 

tor  tlie  widow  and  children;  dould  v.  ,  ,  tu     a         om     in     <.         "  Vii      rn 

T?  nn  Tir         ^rA    na   \       r»  1"^  til.  App.  201;  Foster  V.  Gile,  50 

hnierson,  00  IMass.  Id4,  9d  Am.  Dec.  -.t--      r-no    t  -kt    -vx-    c/^k    o  xt    xht   otz 

-on  o  i\r      u  Tir      1     ..  ^^  1^-  "^•N   (^   N.    \\  .  555,  8  N.   W.  217. 

/20n.       bee    Mavher    v.     Manhattan        14^0,.,,-.,.    ,-     Pa..,^,.,^;^    tu'«    Tr,o 
T-o    T        /-,      ,-,-t"  m        -^^    ^r,  r^    -.^         *'tTainor    \.    iTprmania    L.ire    Ins. 

Life  Tn.s.  Co.  87  Tex.  169,  27  S.  W.  q^   ^3  Dalv  (X.  Y.)  2.').") 
124:  Equilahlo  Life  Assur.  Assoc,  v.       15  Ga,.ner    v!  "Gcrmania    Life    Ins. 

Hazlewood,   /5  Tex.  338,  19  Ins.  L.  Co.  110  N.  Y  260,  1  L.R.A.  2."6,  18 

J.  193,  7  L.R.A.  217,  16  Am.  St.  Rep.  N.  E.  130,  (listiiiguishing  Whitehead 

893n,  12  S.  W.  621.  y.  New  York  Life  Ins.  Co.  102  N.  Y. 

9  Yore  V.  Booth,  110  Cal.  238,  52  143,  152,  55  Am.  Rep.  787,  6  N.  E. 

Am.  St.  Rep.  81,  42  Pac.  808.  267;    cited  in    Crcins   v.    Travers,  87 

^°  McCaulav    v.    Central    National  Misc.    644;    O'Rourke    v.    Patterson, 

Bank,  27  S.  C.  215,  3  S.  E.  193.     It  142  N.  Y.  Supp.  195,  157  App.  Div. 
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that  the  beneficiary  under  an  ordinary  life  policy  has  such  a  vestecl 
interest  that  the  assured  has  no  control  of  the  disposal  of  the  fund, 
except  with  the  beneficiary's  consent. 

But  it  is  held  to  be  well  established  in  Wisconsin  that  a  party 
has  the  right  to  obtain  insurance  and  pay  the  premiums  for  the 
benefit  of  another  and  to  make  an  assignment  thereof  and  also  that 
a  person  so  obtaining  paying  for  and  carrying  the  insurance  may 
dispose  of  it  by  will  or  in  any  other  manner  not  inconsistent  with 
the  terms  of  the  policy,  to  the  exclusion  of  the  beneficiary  named 
therein.  ^^ 

§  730a.  When  beneficiary's  vested  interest  under  life  policy  de- 
pendent upon  its  nonforfeiture. — The  rule  stated  under  the  pre- 
ceding section  as  to  the  interest  of  the  beneficiary  under  a  life 
policy  being  vested  is  declared  to  be  dependent  upon  the  policy 
being  kept  alive  and  therefore  not  applicable  where  the  policy  is 
forfeited  for  nonperformance  of  a  condition  upon  the  performance 
of  which  the  life  of  the  policy  depends,  as  the  beneficiary  takes  his 
interest  in  the  contract  strictly  in  accordance  with  its  terms  and  he 
takes  only  such  rights  and  interest  thereunder  as  said  contract 
gives  him,  and  the  assured  can  no  more  diminish  the  insurer's 
rights  or  enlarge  his  obligations  without  his  consent  than  destroy 
the  insured's  rights  without  the  latter's  consent  so  that  the  benefici- 
ary's rights  are  dependent  upon  the  performance  of  the  condition 
that  the  premiums  shall  be  paid  in  order  to  keep  the  policy  alive.^''' 
So  the  naming  of  a  beneficiary  in  life  insurance  to  whom  pay- 
ment is  to  be  made,  is  a  gift  of  a  benefit  in  the  future,  contingent 
on  the  circumstances.  It  carries  with  it  no  obligation  to  the  benefici- 
ary that  the  donor  will  keep  the  policy  alive  by  continuing  to  pay 
the  premiums,  as  that  is  contingent  on  his  doing  so  voluntarily, 
and  the  nature  of  the  thing  given  implies  that  the  beneficiary 
must  survive  the  insured.^^     But  where  a  policy  is  made  payable 

284,  287:   Hine  v.   Hine,  103  N.  Y.        i^  Forbes    v.    Union    Central    Life 

Snpp.  535,  118  App.  Div.  585.  588;  Life  Lis.  Co.  151  Tnd.  89,  51  N.  E. 

Phipard  v.  Phipard,  55  Hun  (N.  Y.)  84,  27  Ins.  L.  J.  902. 
433,   436,    dislinguislied   in    Miles    v.        As  to  power  of  insured  to  destroy 

Connecticut  Life  Ins.  Co.  147  U.  S.  beneficiary's  rights  by  allowing  policy 

177,,  184,  186,  13  Rup.  275,  .37  L.  ed.  lo  lapse,  see  note  in"49  L.R.A.  741.  " 
128;  Dunn  v.  Now  Amsterdam  Cas-        On    surrender    of    policy    of    ordi- 

ualty  Co.  126  N.  Y.  S.  229,  141  App.  nary  life  insurance  without  consent 

Di\^  478,  484  (dissonting  opinion).  of  beneficiary,  see  note  in  35  L.R.A. 

16  Meggett  V.  Norlliwestern  Mutual  (N.S.)   844. 
Life  Ins.  Co.  138  Wis.   636,  120  N.        ^^  c^j^-^j^  ^    Metropolitan  Life  Tns. , 

W.  392,  38  Tns.  L.  J.  503.     Examine  Co.  222  Pa.  St.  226.  20  L.R.A. (N.S.) 

Lautorbacli  v.  Now  York  Investment  r'28n,  128  Am.  St.  Rep.  799,  71  Atl. 

Co.   62  Misc.  561,  117  N.  Y.   Supp  11. 

152,  39  Ins.  L.  J.  843.  •    • 
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at  maturity  to  the  husband  if  then  alive  and  to  his  wife  at  his 
death  if  he  dies  before  said  maturity,  he  can,  after  the  policy  ha.9 
been  in  force  for  several  years,  and  as  to  his  interest  in  said  policy, 
give  a  premium  note  with  a  broader  and  more  onerous  forfeiture 
clause  than  that  in  the  policy,  but  he  cannot  thereby  affect  her 
rights  without  her  consent  as  she  has  a  vested  interest  in  the  insur- 
ance in  case  she  survives  him,  Avhere  the  policy  is  kept  alive;  and 
she  has  a  right  to  stand  upon  the  terms  and  conditions  of  the 
policy  irrespective  of  any  forfeiture  clause  in  said  premium  note.^^ 
§  730b.  Vested  interest  of  beneficiary:  industrial  or  burial  insur- 
ance: change  of  beneficiary:  payment. — In  industrial  or  burial  in- 
surance contracts  the  rule  governing  life  insurance  2°  applies  to 
this  extent  that  the  interest  of  the  beneficiary  is  vested  subject  to 
the  terms  and  conditions  of  the  policy  construed  in  relation  to 
such  vested  right,  and  in  so  far  as  any  distinction  exists  between 
such  contracts,  considered  on  the  basis  of  life  insurance  and  benefit 
associations,  as  to  a  change  of  beneficiary,  and  the  construction  of 
the  contract  such  distinction  should  favor  a  stricter  construction  of 
a  life  contract  than  of  a  benefit  certificate  under  which  there  is 
no  devesting  of  vested  property  rights,  and  where  the  requirements 
as  to  the  mode  of  changing  the  beneficiary  are  not  complied  with 
such  change  is  not  effected.^  But  the  beneficiary  named  in  the 
application  has  no  vested  interest  where  it  is  the  company's  custom, 
under  a  system  in  full  operation,  to  permit  a  change  of  beneficiaries 
and  printed  blanks  are  furnished  therefor,  and  where  such  change 
is  effected  in  conformity  with  said  custom  and  mode  the  new 
beneficiary  is  entitled  to  the  entire  proceeds  upon  assured's  death 
as  the  beneficiary  in  such  case  is  held  to  mean  the  person  who 
stands  in  that  capacity  under  the  established  course  of  business 
of  the  company  with  its  policy-holders  at  such  future  time  as  the 
policy  by  its  terms  becomes  payable,  and  in  such  cases  a  stipulation 
enumerating  certain  persons  to  any  one  of  whom  the  company 
can,  in  discharge  of  its  obligation,  make  payment  of  the  stipulated 
sum,  provided  it  can  in  support  of  such  payment  produce  the 
policy  and  the  receipt  for  the  amount  paid  signed  by  the  party 
to  whom  payment  was  made,  should  be  considered  in  arriving  at 
the  intent  of  the  parties  as  to  whom  ihe  benefit  should  be  paid, 
and  although  a  vested  equitable  interest  might,  in  such  a  case,  be 

19  Union   Central   Life  Ins.   Co.  v.        ^o  See  §§  336d,  346d  herein. 
Buxer,   62   Ohio   St.   385,  49   L.R.A.        1  Metropolitan    Life    Ins.     Co.    v. 
737,  57  N.  E.  66,  29  Ins.  L.  J.  519.    Clinton,  76  N.  J.  Eq.  4,  73  Atl.  1052, 
Two  judffe-s  coneun-ed  upon  this  point    38  Ins.  L.  J.  1108.     See  §  740a  here- 
but  dissented  as  to  other  points  and    in. 
the  judgment, 

1655 


§  730b  JOYCE  ON  INSURANCE 

established  in  behalf  of  the  originally  designated  beneficiary  which 
would  entitle  him  to  some  proportionate  share  of  the  proceeds,  still 
where  the  amount  is  small  as  in  cases  of  this  character  and  the 
apportioning  said  amount  among  several  people  would  be  difhcult 
it  will  not  be  done,  the  main  object  and  purposes  of  the  society 
being  to  enable  burial  expenses  to  be  paid,  and  not  to  pay  to  some 
specified  beneficiary  the  amount  of  the  policy  for  his  own  use, 
and  in  this  respect  these  industrial  policies  are  held  distinguishable 
from  ordinary  life  policies  where  a  change  of  beneficiaries  is  made 
after  the  originally  designated  beneficiary's  right  to  the  death 
benefit  has  become  vested,^  and  under  a  like  stipulation  as  to  pay- 
ment by  the  company  and  evidence  thereof,  the  company  may  pay 
to  a  person  who  satisfies  the  policy  conditions  the  amount  of  Qie 
benefit  where  he  has  advanced  insured  a  part  of  the  premiums 
and  paid  her  the  funeral  expenses,  even  though  he  was  living  with 
her  at  the  time  of  her  death  without  a  legal  marriage  and  the  policy 
promised  to  pay  executors,  administrators  or  assigns.^  And  the 
same  stipulation  as  to  payment  by  the  company  is  held  to  operate 
as  an  appointment  of  persons  any  one  of  whom  is  entitled  to  receive 
the  stipulated  amount  of  the  policy  and  if  the  company  pays  the 
same  to  one  of  those  enumerated  and  strictly  in  accordance  with 
said  condition  it  is  discharged  notwithstanding  any  agreement  be- 
tween the  parties  that  a  person  paying  the  premiums  shall  be 
entitled  to  the  sum  stipulated  by  the  policy,  as  such  agreement 
although  designating  a  beneficiary  cannot  alter  the  terms  of  the 
policy.* 

But  under  a  New  York  decision,  however,  a  policy  provision  is 
intended  merely  as  a  protection  to  the  insurer  in  making  quick 
payments  and  neither  grants  nor  takes  away  a  cause  of  action, 
where  it  stipulates  that  the  production  of  the  policy  by  insurer 
and  a  receipt  for  the  sum  assured,  signed  by  an  executor,  adminis- 
trator, husband  or  wife,  or  relation  by  blood,  of  lawful  beneficiar\' 
of  the  deceased  shall  be  conclusive  cAddence  that  the  proceeds  of 
the  policy  have  been  paid  to  the  person  lawfully  entitled  thereto, 
so  that  where  an  application  for  an  industrial  policy  of  insurance 
containing  such  a  clause  and  reserving  no  right  in  the  insured  to 
change  the  beneficiary  was  referred  to  in  the  policy  and  made  a 
part  of  the  contract,  a  paper  signed  by  the  insured  purporting  to 

2  Metropolitan    Life    Ins.     Co.    v.  ^  Bradley  v.  Prudential  Ins.  Co.  of 

Hoopel,  76  N.  J.  Eq.  94,  74  Atl.  467,  America,    187   Mass.    226,   72   N.    E. 

39  Ins.  L.  J.  120  and  note.  980,  34  Ins.  L.  J.  222. 

On    who    may    recover    burial    in-  ^  Thomas  v.  Prudential  Ins.  Co.  of 

surance  and  funeral  benefits,  see  note  America,  158  Ind.  461,  63  N.  E.  795, 

in   23   L.R.A.(N.S.)    199.  31  Ins.  L.  J.  649. 
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change  the  name  of  the  beneficiary,  without  the  consent  of  the 
beneficiary  named  in  the  policy,  is  held  to  be  witliout  legal  effect.* 
So  under  a  Pennsylvania  decision  a  provision  in  a  policy  of  life 
insurance  that  a  production  by  the  company  of  the  policy  and  of 
a  receipt  for  the  sum  assured  by  the  executor,  or  administrator, 
husband  or  wife,  or  relative  by  blood,  or  lawful  beneficiary  shall 
be  conclusive  so  that  such  sum  has  been  paid  to  the  person  or  per- 
sons lawfully  entitled  to  the  same,  will  not  relieve  the  company 
where  it  has  paid  the  amount  of  the  policy  to  the  executor  of  the 
insured  instead  of  to  the  beneficiary  lawfully  entitled  to  it.®  And 
in  another  case  in  that  state  where  the  payment  was  made  to 
another  party  than  the  beneficiary  named  and  the  policy  and  a 
receipt  signed  b}'^  such  person  was  produced  as  part  of  the  case  it 
was  held  that  said  payment  did  not  operate  as  a  discharge  and 
release  of  the  obligation  under  the  policy  as  against  the  beneficiary 
designated.  But  it  was  said  by  the  court  that  the  provision  in  this 
policy  dift'ered  from  those  of  the  Prudential  Company  so  tiiat  it 
could  not  fairly  be  said  that  they  were  alike.    Two  earlier  cases  in 

^  Waeli;;el  v.  Harrison,  145  N.  Y.  lawfully  entitled  to  receive  it.  It 
Supp.  982,  84  ]Mise.  76.  The  court,  has  been  frequently  held  that  such  a 
per  Page,  J.,  said:  "The  policy  in  clause,  which  is  common  in  indus- 
question  is  what  is  known  as  an  in-  trial  policies,  is  merely  intended  as 
dustrial  policy  in  which,  for  a  small  a  protection  to  the  insurance  corn- 
weekly  premium  the  life  is  insured  pany  in  making  quick  payment  upon 
for  a  small  amount,  in  this  instance  the  policy,  and  does  not  either  'gi-ant 
$75.  The  policy  and  application  or  take  away  a  cause  of  action  from 
were  placed  in  evidence  and  together  any  person'  on  the  policy.  Ruofif  v. 
form  the  contract  of  insurance.  In  John  Hancock  Mutual  Life  Ins.  Co. 
the  application  Joseph  Harrison,  the  83  N.  Y.  Supp.  58,  86  App.  Div. 
defendant  herein,  was  named  as  447,  so  that,  though  the  company 
beneficiary  and  no  right  was  re-  might  have  been  protected  under  the 
served  to  the  insured  to  change  the  terms  of  the  policy  in  making  pay- 
beneficiary  without  his  consent.  The  ment  to  the  plaintiff.  Colien  v.  John 
policy  itself  refers  to  the  application  Hancock  Mutual  Life  Ins.  Co.  119 
and  states  that  it  'is  hereby  made  a  N.  Y.  Supp.  850,  135  App.  Div.  776, 
part  of  the  contract.'  It  makes  no  the  right.s  of  the  defendant  as  bene- 
further  specific  mention  of  a  bene-  ficiary  are  not  affected  by  the  clause, 
ficiary,  except  an  agreement  to  pay  He  is  the  beneficiary  named  in  the 
the  amount  of  insurance  'to  the  per-  policy  and  no  right  to  make  a  change 
son  or  persons  desi<rnated  on  Con-  of  beneficiary  without  his  consent 
dition  Fifth  herein.'  Condition  Fifth  existed.  Garner  v.  Germania  Life 
is  a  clause  wliich  states  that  a  pro-  Ins.  Co.  110  N.  Y.  2(i6,  1  L.R.A. 
duc.tion  by  the  company  of  the  policy  256,  18  N.  E.  130;  Whitehead  v. 
and  a  receipt  for  the  sum  assured  New  York  Life  Ins.  Co.  102  N.  Y. 
signed  by  an  executor,  administrator,  143,  55  Am.  Rep.  787,  6  N.  E.  267." 
husband  or  wife,  or  relative  by  ®  Smith  v.  Metropolitan  Life  Ins. 
blood,  or  lawful  beneficiary  of  the  Co.  222  Pa.  226,  20  L.R.A. (N.S.) 
deceased,  shall  be  conclusive  evidence  928  (annotated  on  right  of  insurance 
that  it  has  been  paid  to  tlie  person  companv  in  nu'.kins:  pavmeut  of  pro- 
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the  same  state  were  distinguishedJ  And  even  though  payment 
might  have  been  a  complete  defense  under  such  a  clause  yet  if  it 
has  not  been  made  a  right  of  action  in  the  administrator  of  deceased 
will  be  sustained  as  against  a  half-sister  of  deceased.^ 

§  731.  Vested  interest  defeated  by  contract:  right  to  change 
beneficiary. — Although  the  interest  of  the  beneficiary  in  a  life 
policy  is  a  vested  one,  nevertheless  the  insured  may  enter  mto  such 
arrangements  with  the  insurer  as  may  be  agreed  on,  either  as  to 
the  persons  who  are  to  receive  the  benefit  of  the  policy,  or  as  to 
what  control  over  it  the  insured  is  to  exercise.  In  this  respect  an 
insurance  policy  does  not  differ  from  any  other  contract,  and  is 
subject  to  the  same  general  rules  of  interpretation,  and  the  insured 
may  reserve  his  right  to  change  the  designation  of  the  beneficiary 
in  whole  or  in  part.  In  such  case  no  indefeasible  interest  is  vested 
in  the  named  beneficiary  nor  settlement  made  upon  him  which 
cannot  be  revoked,  and  such  reservation  may  be  expressed  in  the 
policy  itself  or  some  instrument  properly  made  a  part  thereof.^ 
This  rule  may  be  qualified  in  that  an  equitable  interest  in  the 
proceeds  of  the  policy  may  arise  under  certain  circumstances.^" 

§  732.  Statements  as  to  beneficiary  in  application. — There  may 
be  a  provision  in  the  charter  or  by-laws  of  a  mutual  benefit  society 
or  in  the  statute  of  its  incorporation,  that  the  certificate  shall  be 
payable  to  the  person  designated  in  the  application  for  membei-ship. 
In  such  a  case,  in  the  absence  of  any  provision  giving  the  member 
.the  right  to  change  the  beneficiary,  the  rights  of  a  person  or  persons 
designated  become  vested,  or  the  fund  must  be  disposed  of  as 
provided  by  the  charter  or  by-laws  or  statute."    The  provision  may, 

oeeds  of  life  policy,  to  rely  on  clause  gave    right    to    change   beneficiary)  ; 

giving  company  option  as  to  payee,  Wigman   v.   Miller,   98   Ky.   620,   17 

and    making   receipt    conclusive    evi-  Ky.   L.    Rep.    1174,   33    S.   W.    937; 

(lence  of  payment  to  proper  person),  Lauterbach  v.  New  York  Investment 

128  Am.  St.  Rep.  799,  71  Atl.  11.  Co.   62  Misc.  561,  117  N.  Y.   Supp. 

■'^McNally     v.     Metropolitan     Life  152,  38  Ins.  L.  J.  843.     See  Modern 

Ins.  Co.  199  Pa.  481,  49  Atl.  299,  30  Woodmen  of  America  v.  Headle,  88 

Ins.  L.   J.  690,  distinguishing  Bren-  y^     ^7,    L.R.A.1915A,    580,    90    Atl. 

nan  v.  Prudential  Ins.  Co.  of  Amer-  ggg    ^^^^^^    -^    -^    ^jedared   that   the 

ica,  1/0  Pa.   St.  488,   .32  Atl.  1042;  ^.^,^^^  ^^  beneficiaries  under  life  pol- 

Thomas    v.    Prudential    ins.    Co.    or  .  .  ,        ,.n  ,,„    ^rw^,.  u„f  l;ffl^^ 

A         •       -i^o  T-i      oi    ^nA    0.1    Ail    00  leies  and  cei'tificates  ditter  but  little). 
AiTirnr-a,  148  ra.  St.  .)94,  24  Atl.  nZ.        ^       „  _._  , 

8u i'   w;„i    T..O     r,.    r.f    A..„:..;.o        See  §  /42  herein. 


^  Prudential    Ins.    Co.    of    America 
V.  Godfrey,  75  N.  J.  Eq.  484,  72  Atl 
456 


1°  Modern    Woodmen    of    America 
V.   Headle,  88  Vt.   37,  L.R.A.1915A, 


9  Splawn    V.    Cliew,    60    Tex.    532,  580,  90  Atl.  893. 

5.34,  per  Willie,  C.  J.     See  also  Hop-  "  7r^r?(a>v«.— Presl)ytcrian    Fund  v. 

kins  V.  Northwestern  Life  Assur.  Co.  Allen,  106  Ind.  593,  596,  597,  7  N.  E. 

f,'9   Fed.  199,  40  C.  C.  A.  1,  29  Ins.  317. 

L.   J.   794    (both   policy   and   statute  Massachusetts. — Addison     v.     New 
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however,  reserve  to  the  member  the  right  to  change  the  beneficiury. 
Thus,  in  a  ease  which  arose  in  Texas  ^^  the  b3'-law  provided  that 
''apphcants  sliall  enter  upon  their  appUcation  the  name  or  names 
of  the  meml)ers  of  their  family  dependent  upon  them,  to  whom 
they  desire  their  benefit  paid,  and  the  same  shall  be  entered  in 
the  benefit  certificate  .  .  .  subject  to  such  future  disposal 
among  their  dependents  as  they  themselves  direct.''  It  was  held 
in  this  case  that  the  rights  of  the  beneficiary  were  not  vested,  l)ut 
that  the  insured  member  might  at  any  time  designate  a  new 
beneficiary.  In  another  case,  the  charter  of  the  association  pro- 
vided that  "the  fund  to  which  his  family  is  entitled  shall  be  i)aid 
as  may  be  designated  in  the  application  for  membership.  This 
being  changed  by  death,  or  otherwise  impossible,  it  shall  go  first 
to  the  widow  and  infant  children,"  and  afterward  in  the  order 
named.  In  his  application  for  memlxn*ship  he  directed  that  the 
fund  should  be  paid  as  he  might  by  will  direct.  He,  however, 
died  intestate,  but  left  a  widow,  to  whom  it  was  held  the  fund 
belonged  in  preference  to  the  distributees,  under  the  statute  of 
descent  and  distribution.^^  Though  the  constitution  of  a  benefit 
association  may  provide  that  the  object  of  the  society  is  to  secure 
the  payment  of  benefits  to  certain  classes,  yet  it  has  been  held  thai 
if  the  member  in  his  application  designates  some  person  not  withni 
those  classes,  the  acceptance  of  the  application  by  the  society  will 
operate  as  a  contract  to  pay  the  amount  of  the  certificate  to  the 
person  designated  in  the  application,  subject  to  the  members  rights, 
of  course,  to  change  the  beneficiary.  So  where  there  was  a  pro- 
vision in  the  constitution  of  a  relief  association  that  "this  associa- 
tion shall  have  for  its  object  the  payment  to  the  family  of  the 
•deceased  member  of  so  many  dollars  as  there  are  members  of  the 
association,"  the  assessment  to  be  "paid  to  his  legal  representative 
or  to  such  person  as  he  may  have  designated  or  appointed  in  writing, 
.  .  provided  ahvays  that  when  such  member  shall  leave  a 
widow  or  children  he  shall  have  no  power  to  deprive  her  or  them 
of  the  benefits  specified  in  this  article,  by  will  or  otherwise,  but 
the  same  shall  be  paid  to  her  or  them  absolutely."  and  the  member 
designated  a  niece  in  his  application,  it  was  held  that  on  his  death 
the  fund  was  payal^le  to  her,  though  a  daughter  survived  him.^* 

England   Commercial   Travelers'   As-       ^^  Splawn  v.  Chew,  GO  Tex.  '•>^2. 
soc.  144  Mass.  591,  12  N.  E.  407.  "  Wliitolnu-st     v.     Wliitehurst,    S3 

Texas.— Thomns  v.  Leake,  67  Tex.  Va.  153,  1  S.  E.  801. 
469,  3  R.  W.  703.  On  dis})osition  of  fund  in  niutual 

Virginia.  —  \Yliitehurst  v.  White-  benefit  society  upon  failure  of  hene- 

linrst.  83  Va.  153.  1  S.  E.  801.  ticiaiy,  see  note  in  17  L.R.A.(\.S.) 

Wisconsin. — Dietrich    v,    Madison  10S3. 
Belief  Assoc.  45  Wis.  79.  ^*  Fohner'.<5  Appeal.  In  re,  87  Pa. 
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In  a  case  which  arose  in  Massachusetts,^^  where  it  appeared  that 
the  constitution  of  the  society  provided  for  payment  of  benefits 
to  "the  widows  and  orphans,"  it  was  held  that  a  member  might  in 
his  application  designate  his  mother  as  beneficiary,  and  she  would 
be  entitled  to  recover.  This  decision,  however,  rested  upon  the 
statute  which  permitted  such  organization  to  assist  the  widows  and 
orphans  "or  other  relative  of  deceased  members/'  ^^  Again,  in  a 
Minnesota  case  the  by-laws  provided  that  every  applicant  for  mem- 
bership should  designate  in  his  application  the  person  or  persons 
to  whom,  in  the  event  of  his  death,  the  benefit  should  be  paid;  it 
also  provided  for  a  change  of  beneficiaries,  and  a  verbal  designation 
being  made,  it  was  held  that  the  by-law  requiring  that  the  designa- 
tion be  made  in  the  application  was  a  mere  formality,  which  might 
be  waived,  and  that  if  it  Avas,  and  somebody  else  was  accepted,  it 
was  a  sufficient  designation,  and  others  claiming  under  the  policy, 
as  "heirs"  could  not  object.^''  If  the  application  for  a  policy- of  life 
insurance  is  made  a  part  of  the  contract,  and  in  that  application 
the  insured,  in  reply  to  the  question  for  whose  benefit  is  the  insur- 
ance made,  has  written  "myself,"  the  proceeds  wdll  be  payable  tO' 
his  estate,  in  preference  to  the  "executors  or  administrators"  of 
said  member  in  trust,  to  be  paid  over  to  his  heirs  at  law  as  desig- 
nated in  the  policy, ^^  although  the  member  states  in  his  application 
that  the  policy  is  for  the  benefit  of  his  estate,  and  the  policy  is 
payable,  by  the  terms  thereof,  to  the  "legal  representatives"  of  the 
member,  nevertheless  his  immediate  family  will  take  the  benefit 
where  the  by-laws  state  the  objects  of  the  society  to  be  to  "promote 
the  welfare  of  all  its  members,  and  to  furnish  substantial  aid  to 
their  families.  It  also  appeared  in  the  case  so  holding  that  in  the 
application,  in  answer  to  a  requirement  to  state  the  name  of  the 
beneficiary,  the  answer  was  "my  estate."  ^^  A  sufficient  designation 
of  beneficiaries  is  effected  where  assured,  in  his  application,  directs 
the  certificate  to  be  issued  in  favor  of  his  wife,  subject  to  such  future 

St.    133.      See    Gibson    v.    Kentucky  icy,  see  notes  in  30  L.R.A.  593,  and 

Gran£rers'  Mutual  Benefit  See.  8  Ky.  3  L.R.A.  (N.S.)   904. 

Law  Rep.  520.  ^'  Sulz    v.    IMntual    Reserve    Fund 

15  Massachusetts  Catholic  Order  Life  Assoc.  145  N.  Y.  563,  28  L.R.A. 
of  Foresters  v.  CaHahan,  146  Mass.  379,  58  N.  Y.  St.  Rep.  754,  83  Hun, 
391.  16  N.  E.  14.  139,    7    IMise.    Rep.    593,    28    N.    Y. 

16  Stat.  1882,  c.  195,  sec.  2 ;  enlarg-  Supp.  263;  distinguished  in  Bishop 
in<;  e.  115,  sec.  8,  of  Mass.  Pub.  Stat.  v.  Grand  Lod<?e  of  Empire  Order  of 

"  Hanson  v.  Minnesota  Scandina-  Mutual  Aid,  112  N.  Y.  627,  20  N.  E. 

vian  Relief  A.ssoc.  59  Minn.  123,  60  562. 
N.  W.  Rep.  1091.  On    who     are    "legal    representa- 

18  Harding  v.  Littlehale,  150  Mass.  tives"  witliin  life  policv,  see  notes  in 

100,  22  N.  E.  703.  30  L.R.A.  610,  and  32  L.R.A. (N.S.) 

On  who  are  "heirs"  within  life  pol-  247. 
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disposal  as  applicant  may  direct,  and  upon  the  back  indorses  an  un- 
signed direction  to  make  the  certificate  payable  to  the  wife  in  trust 
for  a  person  named,  and  accepts  and  retMjgnizes  as  valid  a  certificate 
following  such  direction.^"  But  under  an  industrial  policy  the 
assured  named  in  the  application  has  no  vested  interest  whereby 
the  custom  of  the  company  beneficiaries  may  be  changed  under 
forms  provided  for  that  purpose  and  the  company  ha>s  a  system 
in  use  providing  therefor.-^ 

§  733.  When  member  may  designate  or  change  beneficiary  by 
will.— As  we  have  seen,  the  rules  of  a  mutual  benefit  society  gen- 
erally prescribe  the  manner  in  which  the  member  shall  designate 
his  beneficiary.  In  all  cases  the  rules  and  laws  of  the  society  must 
be  examined  to  determine  whether  a  designation  of  a  Ijeneficiary 
is  valid.  Consequently,  the  right  of  a  member  to  designate  and 
change  his  beneficiary  by  will  must  in  each  case  depend  upon  said 
rules,  regulations,  etc".  But  a  beneficiaiy  in  a  benefit  certificate 
may  be  designated  l)y  will  where,  by  statute,'  the  benefit  may  be 
made  payable  to  a  legatee,  and  there  is  no  provision  of  statute  or 
articles  of  incorporation  or  by-laws  of  the  association  which  pre- 
vents it,  and  the  beneficiary  designated  in  the  application  according 
to  the  provisions  of  the  by-laws  is  dead.^  And  if  it  appears  to  be 
within  the  society's  plan  a  designation  may  be  made  by  will  of  the 
amount  of  the  proceeds  due  on  a  member's  death  to  the  benefician'.^ 

If  a  person  in  his  application  provides  that  the  fund  shall  be 
payable  as  he  may  direct  by  his  will,  he  may  in  his  will  designate 
any  person  as  beneficiary  who  is  entitled,  under  the  laws  of  the 
society,  to  receive  the  proceeds  of  the  certificate.*  And,  if  the 
charter  provides  that  the  fund  shall  be  payable  as  d&signated  in 
the  application,  and  this,  "being  changed  by  death  or  otherwise 
impossible,  it  shall  go  first  to  the  widow  and  infant  children,"  and 
then  to  certain  others,  and  the  fund  is  directed  in  the  application 
to  be  paid  as  designated  by  will,  and  no  will  or  infant  child  is 
left,  but  a  widow  survives,  she  is  entitled  to  recover.^  And  where 
a  by-law  of  a  mutual  benefit  association  prohibited  a  change  of 
beneficiary  without  the  approval  of  its  directors,  and  the  chai'ter 

2Mrurphv  v.  Xowak,  223  111.  301,  will,  see  note  in  4  L.R.A.(N.S.)  930; 

7  L.R.A.(N.S.)   303.  70  N.  E.  112.  on  right  to  desisfnate  by  will  the  bene- 

1  Metropolitan  Life  Ins.  Co.  v.  ficiarv  of  life  insurance,  see  note  in 
Hoonel,  76  N.  .7.  Eq.  94,  74  Atl.  467,  42   L.R.A.(X.S.)    1161. 

39   Ins.  L.   J.   120,  considered  under        ^  Arnistrons:  v.  Walton,  105  ^Miss. 
§  730  herein.  ,  3.37,    46   L.R.A.(N.S.)    5.32,    62    So. 

2  Brinsmaid  v.  Iowa  State  Travel-   173. 

insr  Glen's  Assoc.  152  Iowa,  134,  42        *  See  §  728  herein. 
L.R.A.(N.S.)    1161,  132  N.  W.   34.  MVhitehurst  v.  Whitehurst,  83  Va. 

On  right  to  change  beneticiar\-  bv    153,  1  S.  E.  801. 
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provided  for  payment  among  others  "to  assigns  or  legatees,"  it 
was  held  that  the  by-law  was  contrary  to  the  provisions  of  the 
Charter,  and  that  the  appointment  of  a  new  beneficiary  by  will  was 
valid.^  Where  the  rules  of  a  regularly  incorporated  mutual  benefit 
association  provided  that  on  the  death  of  a  member  his  share  of 
the  beneficiary  fund  should  be  paid  to  the  persons  named  by  him 
on  the  will-book,  and  that  if  he  named  no  one  it  should  be  divided 
equally  among  his  family,  and  the  rules  did  not  assume  to  take 
away  the  right  to  change  the  disposition  of  the  fund,  it  was  held 
that  where  a  member  made  a  will  after  entering  an  order  on  the 
will-book,  the  will  should  be  followed^  So  if  the  fund  under  a 
mutual  benefit  certificate  is  payable  to  the  estate  of  a  member  or 
to  himself,  he  may  dispose  of  the  same  by  will.^  A  bequest  by  a 
Mdfe's  will  of  all  her  property  to  her  husband,  for  his  own  during 
his  life,  and  afterward  to  her  daughter,  and  another  bequast  by 
the  husband  that  the  proceeds  of  a  benefit  certificate  upon  his  life, 
payable  to  his  wife,  shall  go  to  his  daughter,  will  entitle  her  to 
the  proceeds  of  the  certificate.^  In  another  case  the  certificate  of 
an  incorporated  benevolent  order  provided  that,  under  the  laws 
thereof,  "two  thousand  dollars  should  be  paid'"  as  a  benefit,  upon 
due  notice  of  assured's  death  to  such  person  or  persons  as  he  might, 
"by  will  or  entry  on  the  record-book  of  this  lodge  or  on  the  face 
of  this  certificate,  direct."  And  it  was  held  that  his  share  in  the 
fund  pa,«,>^ed  under  the  residuary  clause  of  his  will  disposing  of 
"the  balance  of  all  my  property  of  every  kind."  ^°  And  it  has 
also  been  held  to  pass  under  the  words  "all  other  property  of  which 
I  shall  die  possessed."  ^^ 

If  a  beneficiary  dies  before  the  assured  member  and  no  method 
is  provided  by  the  society  for  change  of  beneficiary  such  member 
may  validly  designate  by  will  a  payee  of  the  proceeds  of  the  cer- 
tificate.^2  And  although  there  may  be  a  restriction  upon  the  dis- 
position of  the  fund  by  will  and  even  though  the  classes  of  persons 

«Raub  V.   Masonic   Mutual   Relief  528,   40   N.   W.    28.      See   Duvall   v. 

Assoc.  3  Mackev  (14  D.  C.)  68.  Goodson,  79  Ky.  224. 

■^  Catholic  Benefit  Assoc,  v.  Priest,        ^^  Brinsmaid    v.    Traveling    Men's 

4G  Mich.  420,  9  N.  W.  481.  Assoc.  152  Iowa,  134,  137,  42  L.R.A. 

8  Hamilton  v.  McQuillan,  82  Me.  (N.S.)  1161,  Ann.  Cas.  1913B,  1282, 
204,  19  Atl.  167 ;  Catholic  Knights  of  122  N.  W.  35,  cited  and  quoted  from 
America  v.  Kiihm,  91  Tenn.  214,  18  in  Townsend  v.  Fidelity  &  Casualty 
S.  W.  385.  Co.  of  N.  Y.  163  Iowa,  713,  L.R.A. 

9  Brew  V.  Clement,  48  Kan.  386,  29  1915A,  109,  144  N.  W.  574. 

Pac.  704,  21  Ins.  L.  J.  513.  On  disposition  of  fund  in  mutual 

^°Weil   V.   Trafford,   3   Tenn.    Ch.   henefit  society  upon  failure  of  liene- 

108.  ficiary,  see  note  in  17  L.R.A. (N.S.) 

^^  Aveling  v.  Northwestern  Mason-    1083. 

ic  Aid  Assoc.  72  Mich.  7,  1  L.R.A. 
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are  enumerated  wlio  may  be  entitled  to  the  proceeds  yet  tlie  con- 
struction of  the  contract  may  be  such  that  the  restrictions  only 
limit  the  disposition  by  will  during  the  life  of  the  original  benefici- 
ary and  not  preclude  such  disposition  where  the  insured  survives 
the  beneficiary  and  does  not  surrender  the  original  certificate.^' 
So  by-laws  specifying  certain  persons  or  classes  as  those  who  may 
be  entitled  to  take  as  beneficiaries  do  not  necessarily  preclude  the 
member  from  designating  one  by  will  to  receive  the  proceeds  of  the 
certificate  who  is  within  the  classes  and  could  have  been  designated 
as  beneficiary,^*  and  a  reserved  right  under  the  constitution  of  the 
society  to  change  the  beneficiary  and  to  dispose  of  the  proceeds 
of  the  certificate  by  will  authorizes  such  disposition  of  the  fund 
even  to  one  who  is  not  of  the  class  enumerated  as  those  entitled  to 
said  ]n'oceeds;  nor  need  such  person  have  an  insurable  interest  in 
the  life  insured.^^  Again,  if  the  rules  of  a  society  provide  that  the 
proceeds  of  a  benefit  certificate  shall  be  paid  to  the  person  designated 
in  writing  as  beneficiary,  the  member  may  by  will  designate  the 
person  who  shall  be  entitled  to  the  fund.^^  And  a  daughter  named 
as  beneficiary  with  her  mother  and  sister  may  take  her  mother's 
share  as  legatee  under  the  latter's  will."  And  there  is  a  valid  gift 
to  sisters  wdiere,  subsequently  to  the  appointment  of  insured's  wife 
as  beneficiarv^  under  the  certificate,  the  proceeds  thereof  are  by  will 
given  to  insurer's  mother  if  she  survived  him ;  if  not,  then  to  his 
sisters. ^^ 

A  designation  may  be  made  by  wnll  of  a  new  beneficiary  to  receive 
the  fund  to  become  due  by  reason  of  a  certificate  of  membership 
in  a  mutual  benefit  society,  although  the  rules  of  the  order  provide 
for  a  change  by  indoi-sement  on  the  back  of  the  certificate,  where, 
through  no  fault  of  the  member,  the  certificate  has  been  lost  or 
mislaid  so  that  a  search  for  it  at  his  request  proves  unavailing. ^^ 

"High    Court    Catholic    Order   of  ^^  Grand     Lodge     Ancient     Order 

Foresters  v.  Malloy,  169  111.  58,  48  N.  United   Workmen   v.   Noll,   90   ^fich. 

E.  392,  s.  c.  (57  111.  App.  665.  37,  15  L.R.A.  350,  30  Am.  St.  Rep. 

^*  Armstrong  v.   Blaneliard    (Arm-  419,  51  N.  W.  268. 

strong  V.  Modern  Woodmen  of  Amer-  When  member  of  friendly  society 

ica)  150  Wis.  31,  136  N.  W.  145.  may   not   revoke  nomination  by   will, 

"  Middlestadt   v.   Grand   Lodare  of  of  which   society   has  no   knowledge. 

Order  of  Sons  of  Herman,  107  Minn.  Bennett  v.  Slater,  [1899]  1  Q.  B.  45, 

228.  120  N.  W.  37.         •  68  L.  J.  (^  B.  N.  S.  45,  rev'g  [1898] 

iCQrdor     Mutual     Companions    v.  1  Q.  B.  469,  67  L.  J.  Q.  B.  N.  S.  32S; 

Griest,  76  Cal.  494,  18  Pac.  652.  Friendly  Soc.  act  1875,  sec,  15,  subs. 

17  Small   V.   Jose,   86   Me.   120,   29  3. 

Atl.  976.  On  changing  designation  in  benefit 

1^  Canadian  Forester  &  McHutehi-  certificate    otherwise     than     in    pre- 

son.  In  re.  29  Can.  L.  Times,  872,  14  ^•(•rihed  method,  see  note  in  15  L.R.A. 

0    W    R    "'51.  350;  on  right  of  one  to  whom  policy 
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The  association  may  also  waive  its  right  to  insist  upon  a  strict  com- 
pUance  with  the  requirements  under  which  a  designation  by  will 
or  writing  signed  and  acknowledged  may  be  made.^" 

§  734.  Disposition  by  residuary  clause  of  widow's  will:  statute. — 
A  married  woman  dying  before  her  husband  without  children, 
may,  under  a  statute  in  New  York,  dispose  of  a  policy  on  her  hus- 
band's life  by  a  residuary  clause  in  her  will,  and  a  transfer  by  her 
executors  is  valid  without  the  husband's  written  consent.^  So  the 
residuary  clause  of  the  widow's  will  passes  the  fund,  where  the 
policy  is  payable  to  her,  or  if  not  alive  at  the  time  of  the  insured's 
death,  then  to  her  children,  and  if  she  dies  childless,  her  husband 
surviving,  in  such  case  the  money  is  subject  to  the  control  and 
disposition  of  the  executors.^ 

§  735.  When  member  may  not  designate  or  change  beneficiary  by 
will :  effect  of  designation  by  will. — The  imposition,  as  a  condition 
of  membership  in  a  benefit  society,  of  a  stipulation  that  the  benefit 
shall  go  as  directed  by  the  laws  of  the  order,  and  shall  not  be  con- 
trolled by  will,  is  not  at  variance  with  law  or  public  policy. ^  xVnd 
if  the  laws  of  the  society  prescribe  a  certain  way  in  which  the 
beneficiary  shall  be  designated  or  changed,  and  do  not  include  the 
right  to  change  the  direction  by  will,  the  member  is  bound  by  such 
laws  and  cannot  designate  a  beneficiary  by  will.*  Nor  can  a 
member  dispose  of  the  benefit  fund  contrarv^  to  the  provisions  of 
the  statute  or  the  laws  of  the  society  relating  thereto  and  this  auplies 
to  preclude  his  disposition  of  said  fund  by  will,  and  the*  ]>eneficiary 
thereunder  cannot  recover.^  In  a  Colorado  case  the  certificate  of 
the  member  obligated  the  association  to  pay  a  specified  sum  to 
"W.  S.  F.  or  his  lawful  heirs"  upon  the  death  of  the  member, 
subject  to  the  right  of  the  member  to  substitute  any  other  person 
within  certain  classes  designated  by  the  statute.     It  was  held  that 

of  life  or  benefit  insurance  was  as-  (N.  Y.)  394,  25  N.  Y.  Supp.  25,  55 

signed  by  insured  to  proceeds  where  N.  Y.   St.   Rep.   32,  aff'd  1_49   N.  Y. 

provision     as    to    change    of    bene-  579,  43  N.  E.  987,  Laws  18/3,  e.  821, 

fieiaries  was  not   complied  with,  see  and  Laws  1879,  c.  248,  considered. 

note  in  L.R.A.1915A,  877.  ^  Thomas      v.      Supreme      Lodge, 

20  Allison  V.   Stevenson,   64  N.  Y.  Knights  of  Honor,  126  Wis.  593,  3 

Supp.     481,     51     App.     Div.     626;  L.R.A.(N.S.)   904,  105  N.  W.  922. 

Schardt   v.   Schardt,  100   Tenn.   276,  *  Holland  v.  Taylor,  111  Ind.  121, 

45  S.  W.  340.  12  N.  E.  116.    McCarthy  v.  Supreme 

1  Harvev  v.  Van  Cott,  71  Hun  Lodge,  153  IMass.  314,  11  L.R.A.  144, 
(N.  Y.)  394,  25  N.  Y.  Supp.  25,  55  25  Am.  St.  Rep.  637,  26  N.  E.  866. 
N.  Y.  St.  Rop.  32,  aff'd  149  N.  Y.  See  §§  744,  746  herein. 

579,  43  N.  E.  987,  under  Laws  N.  Y.  ^  ]\iineola  Tribe  No.  114,  Improved 

1873,   e.   821;   Laws   N.    Y.   1879,   c.  Order  of  Red  Men  v.  Lizer,  117  Md. 

248.  136,  42  L.R.A. (N.S.)    1170,  83  Atl. 

2  Harvey    v.    Van    Cott,    71    Hun  149. 
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even  though  the  assured  survived  the  bencfieiarj^  and  was  his  sole 
heir,  he  had  no  power  to  designate  b}'  will,  to  receive  the  insurance, 
a  person  not  of  the  classes  prescribed  by  the  statute,  wliere  there 
were,  persons  of  those  classes,  and  that  such  attempted  designation 
was  without  efTect.^  So  it  is  held  in  Kansas  that  a  member  of  a 
mutual  benefit  society  has  no  interest  in  the  certificate  which  can 
L*  disposed  of  by  will,  nor  will  his  testamentary  designation  of  a 
new  beneficiary  be  held  effectual  where  the  rules  and  Ijy-laws  of 
the  order  and  the  contract  of  insurance  provide  a  method  by  which 
a  change  of  beneficiary  may  be  made  by  the  member,  since  in  that 
case  such  method  must  be  followed,'  Again,  where  the  rules  and 
laws  of  the  society  provide  that  the  change  of  beneficiary  can  only 
be  effected  by  a  surrender  of  the  policy,  the  insured  cannot  effect  a 
change  by  will.^  Unless  some  other  fact  is  in  aid  of  the  will.^  Nor 
can  he  change  the  beneficiary  by  will  where  the  laws  of  the  society 
provide  that  the  change  shall  be  made  by  a  direction  in  writing 
on  the  back  of  the  certificate  in  a  prescribed  form,  and  attested  by 
certain  officers  of  the  society,^"  and  where  they  provide  that  the 
change  shall  be  made  during  the  lifetime  of  the  member  and  be 
approved  by  the  directors,  they  must  be  complied  with.^^  Again, 
in  a  case  where  under  the  by-laws  of  a  mutual  benefit  association, 
providing  that  any  member  may  change  the  name  or  names  of 
the  beneficiaries  (in  his  certificate  of  memi3ership),  upon  applica- 
tion in  writing  to  the  secretary,  whereupon  the  secretary  shall 
change  upon  the  record  the  name  of  such  beneficiary,  it  was  held 
that  the  change  could  not  be  eff"ected  by  the  will  of  a  member,  but 
only  in  the  manner  provided  in  the  bjMaws.^^  If  a  corporation 
has  the  right  to  specify  the  classes  of  beneficiaries,  the  member  is 
limited  to  that  class,  and  may  not  substitute  a  beneficiary  outside 
thereof,  and  may  not  bequeath  it  to  executors  or  creditors  contrary 
to  the  rules,  regulations,  and  by-laws,  and  where  the  by-law  makes 
the  fund  payable  to  the  wife,  unless  otherwise  ordered  after  the 
date  of  marriage,  and  the  fund  is  not  to  be  willed  or  transferred  to 
any  other  than  those  specified,  the  widow  is  entitled.^^  And  a  will 
is  not  an  attested  order  within  the  meaning  of  a  provision  in  a 

6  Finnell  v.  Franklin,  55  Colo.  156,  v.  Matkovitcb,  56  Ind.  App.  8,  104 

134  Pae.  122.  N,  E.  795. 

'  ]\Iodern  Woodmen  v,  Puekott,  77       ^^  Hainor  v.  Iowa  Leirion  of  Hon- 

Kan,  284,  17  L.K.A.(N.S,)   1083,  94  or.  78  Iowa,  245,  43  N,  W.  185. 
Pac.  132.  ^^  Ilainer  v.  Iowa  Legion  of  Hon- 

8  Holland  v.  Taylor,  111  Ind.  121,  or,  78  Iowa,  245,  43  N.V.  185. 
12  N.   E.  116;   iModiM-n   Brotherhood        ^^  gfppiipngoi^    y_    Stephenson,    64 

of   America   v.   Matkovitcb,   56   Ind.  Iowa.  534,  21  N.  W.  19. 
A])]).  8,  104  X.  E.  795.  13  :\[o,-o.in  v.  Hunt   (Ont,  H,  C,  J, 

9. Modern  Brotherhood  of  America  C.  P.  D.  1895)  15  Can.  L.  T.  224. 
Joyce  Ins,  Vol.  II.— 105.       1G65 
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mutual  benefit  certificate  making  the  fund  payable  to  certain 
designated  persons,  or  attested  order,  where  the  statute  provides 
that  a  benefit  shall  not  be  assignable  except  to  the  beneficiary's 
name,  and  then  only  by  consent  of  the  association,  "attested  by 
its  seal  and  the  signature  of  its  supreme  secretary  and  its  supreme 
executive  officer."  ^*  In  a  case  which  arose  in  Canada^^  it  appeared 
that  a  person  had  procured  two  certificates  of  different  date  in  a 
benefit  society.  The  first  one  was  payable  to  his  wife,  if  she  survived 
him;  if  not,  to  their  children.  The  second  was  payable  to  the  w^ife 
and  children.  He  subsequently  made  a  will  bequeathing  half  of 
all  policies  on  his  life  to  his  wife  during  her  life  and  widowhood, 
and  upon  her  death  to  go  to  the  children.  In  an  action  upon  the 
certificates  it  was  held  that  under  the  laws^^  relative  to  insurance 
for  the  benefit  of  the  wife  and  children,  the  wife  was  entitled  to 
one-half  of  the  first  certificate  for  life  and  to  the  other  half  abso- 
lutely; as  to  the  second  certificate,  that  she  was  held  entitled  to 
one-half  during  her  life  and  widowhood.^'''  An  attempt  by  one 
insured  to  change  the  beneficiary  named  in  the  policy  by  an 
instrument  purporting  to  be  a  will,  but  which  has  no  witnesses, 
is  ineffectual  for  that  purpose.^^  If  no  particular  beneficiary  is 
designated,  and  a  life  policy  provides  that  it  shall  be  subject  to 
the  will  of  assured,  and  the  latter  by  his  will  bequeathes  his  entire 
estate  to  a  particular  person,  subject  to  the  payment  of  his  debts, 
the  executor  of  the  insured  is  entitled  to  the  insurance  money,  and 
may  sue  therefor  in  his  own  name,  without  joining  the  legatee.-^' 
§  735a.  Disposal  of  benefit  certificate  by  will. — A  claim  that 
the  beneficiary  was  recognized  as  such  in  that  the  certificate  or  policy 
was  given  her  by  will  cannot  be  sustained  where  such  claim  is 

1*  Mineola     Tribe     No.     114,     Im-        ^^  Winterhalter       v.       Workmen's 

proved  Order  Red  Men  v.  Lizer,  117  Guaranty  Fund  Assoc.  75  Cal.  245, 

Md.  136,  42  L.R.A.(N.S.)    1170,  83  17  Pac.  1. 
Atl.  149.  When    disposition   of   proceeds   or 

^^  In   re   Cameron-Mason   v.    Cam-  change  by  will  ineffectual,  see  further 

eron,  21  Ont.  Rep.  634,  12  Can.  L.  T.  the  following  cases:     Burke  v.  Mod- 

171.  ern    Woodmen    of    America,    2    Cal. 

16  Rev.  Stat.  Ont.  1887,  c.  136,  sec.  App.    611,    84    Pac.    275;    Supreme 

6,  as  amended  by  51  Vict.  e.  22,  sec.  Council  American   Legion   of  Honor 

3,  and  53  Vict.  c.  39,  see.  6,  act  en-  v.    Perry,    140    Mass.  ^580,   5    N.    E. 

titled   "Act    to   secure   to   wives   and  634;    Grand    Lodge    Ancient    Order 

children    the    benefit    of    life    insur-  United  Workmen  v.  Fisk,  126  iMich. 

ance."  356,    Det.    Leg.    N.    62,    85    N.    W. 

I'See  Grant,  In  re,  26  Ont.  Rep.  875;   Fink  v.   Fink,   171  N.   Y.   616, 

]20,   485,   15    Can.   L.    T.   102,   Rev.  64  N.  E.  506,  rev'g  Fink  v.  Delaware, 

Stat.   Ont.   c.   L36,   am'd   51   Vict.   c.  Lackawnnna  &  Western  Mutual  Aid 

22,  sec.  3 ;  53  Vict.  c.  39,  sec.  6.  Soc.    68    N.    Y.    Supp.    80,   57   App. 

"Wendt  V.  Iowa  Legion  of  Hon-  Div.    507;    Schardt   v.    Schardt,   100 

or,  72  Iowa,  682,  34  N.  W.  470.  Tenn.  276,  45  S.  W.  340. 
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precluded  by  the  terms  of  the  certificate  or  contract  itself.^  But 
tlie  disposiil  by  will,  of  benefit  certificates  insuring  testator's  life, 
IS  not  invalid  because  of  his  previous  attempt  to  transfer  them  to 
a  legatee  by  a  sale  whicli  is  void  as  against  public  policy. ^ 

§  736.  Right  of  insured  under  regular  life  policy  to  dispose  of 
same  by  will.— If  a  person  insured  under  a  regular  life  policy  has 
designated  the  person  to  whom  the  proceeds  shall  be  payable!!  and 
has  reserved  no  power  of  revocation,  he  cannot  by  wiirdivert  the 
funds  from  the  person  designated.^     Thus,  where  one  insured  his 
life  and  designated  his  wife  as  beneficiary,  and  the  policy  provided 
"that  in  case  of  the  decease  of  the  wife  during  the  lifetime  of  the 
assured  the  said  assured  may,  at  his  option,  substitute  any  other 
beneficiary,"  it  was  held  that  the  power  thus  conferred  on^he  as- 
sured was  not  executed  liy  a  bequest  in  his  will  made  a  year  after 
the  wife"s  death,  in  which  he  attempted  to  give  and  bequeath  the 
policy  in  question  with  three  others,  none  of  which  were  a  part 
of  his  personal  estate.^    It  was  also  decided  that  the  power  should 
be  exercised  within  a  reasonable  time,  and  that  it  was  not  a  reason- 
able time  after  the  payment  of  the  next  premium  after  the  death 
of  the  wife.     If,  however,  no  beneficiary  is  designated,  and  the 
policy  is  payable  to  the  a-^sured.  his  executor,  and  assigns,  he  may 
dispose  of  the  same  by  will.    If  a  policy  is  payable  as  the  insured 
may  by  his  will  direct,  he  may  by  will  give  all  his  estate  to  a 
particular  person,  subject  to  the  payment  of  his  debts,  and  the 
fund  goes  to  the  executor,  and  he  may  sue  therefor  in  his  own 
name,  without  joining  the  legatee.^    Where,  however,  a  member  of 
a  benevolent  association,  who  had  the  right  to  designate  the  pei-son 
to  whom  the  benefit  should  be  paid,  gave  the  requisite  direction, 
and  also  made  a  will  in  which  he  gave  the  benefit  to  the  same 
person,  it  was  held  that  the  executor  could  not  maintain  an  action 
for  it,  but  that  the  fund  was  payable  directly  to  the  donce.^ 

Again,  insured  may,  when  the  policy  contains  no  provision  as 
to  the  method  of  changing  beneficiaries  make  such  change  by  will.*^ 

^  Schardt    v.    Schardt,    100    Tenn.       « Eiscman   v.    Judah,   1    Flip.    (U 

276,  4.-)  S.  W.  340.  S.  C.  C.)    627,  Fed.   Cas.  No.  4,.321, 
2  Stoelker    v.    Tliomton.    88    Ala.   4  Cent.  L.  J.  345,  and  note 

241,  6  L.R.A.  140,  6  So.  680.  ^  Winterhalter  v.  Workman's  Ouar- 

^  Wilmaser     v.     Continental     Life  anty   Fund   Assoc.    75    Cal.    245,    17 

Ins.  Co.  66  Iowa,  417,  55  Am.  Rep.  Pac.  1. 

277,  23  N.  W.  003 ;  McClure  v.  John-  ^  Rown  v.  Supreme  Council  Cath- 
son,  56  Iowa,  620,  10  N.  W.  217;  olic  :\Iutual  Benefit  Assoc.  33  Hun 
AVei.'^ert  v.  IVIuelil,  81  Ky.  336.  5  Ky.  (N.  Y.)   263. 

L.  Rep.  285;  Gould  v.  Emerson,  99  ''^  Townsend  v.  Fidelitv  &  Casualty 
Mass.  154,  96  Am.  Dec.  720.  Co.  of  N.  Y.  163  L.xva"  713,  L.R.A. 

On  right  to  chanp'  beneficiarv  bv   1915A,  109,  144  N.   W    574 
■will,  see  note  in  4  L.R.A.(N.S.)"92P. 
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So  it  is  held  in  Wisconsin  that  a  person  who  obtains,  pays  for 
and  carries  the  insurance  may  dispose  of  it  by  will  or  in  any 
other  manner  not  inconsistent  with  the  terms  of  the  policy.^  So 
where  the  amount  of  an  insurance  policy  is  payable  to  assured's 
legal  representatives,  that  is  to  his  estate,  unburdened  by  a  trust 
or  charge  for  any  one  he  may  dispose  of  it  by  will.^  Again,  a  pro- 
vision after  a  bequest  of  life  insurance  policies  which  testator  holds 
on  another's  life  as  security  for  his  debt,  that  the  legatee  "pay 
the  premiums  on  the  same  till  they  mature,"  does  not  destroy  the 
specific  character  of  the  legacy.^"  But  a  policy  cannot  be  changed 
by  will  so  as  to  convert  a  vested  into  a  contingent  interest." 

§  737.  Who  may  be  beneficiary:  order  of  Knights  of  Pythias: 
widow  and  children:  creditor's  interest:  Knights  of  honor. — The 
widow  and  children,  and  not  a  creditor,  are  entitled  to  the  benefits 
of  an  endowment  certificate  of  a  deceased  meml^er  of  the  Knights 
of  Pythias,  although  he  had  changed  the  beneficiary,  substituting 
for  his  wife  another  person  whom  he  intended  to  be  a  nominal 
beneficiary  as  trustee  for  a  creditor,  since  the  constitution  of  the 
organization  provides  that  the  benefits  shall  be  for  persons  related 
to  or  dependent  upon  the  member,  and  that  the  benefit  shall  never 
be  appropriated  to  the  payment  of  any  debts  against  the  estate  of 
the  deceased  member.^^  But  in  an  earlier  case,  it  is  decided  that 
under  the  Endowment  Rank  of  the  Order  of  the  Knights  of  Pythias 
a  member  may  designate  a  person  as  l^eneficiary,  even  though  that 
person  is  not  a  relative  of  the  member.  This  was  so  held  under 
a  New  Jersey  decision. ^^  In  this  case  the  court,  per  Dixon,  J., 
says:  "In  the  present  case  the  inquiry  related  merely  to  the  payee 
of  the  money  for  which  the  insurer  was  to  become  responsible,  and 
by  the  very  terms  of  the  contract  subsequently  made  the  insurer 
expressly  left  the  designation  of  the  payee  to  the  absolute  discretion 
of  the  insured,  the  language  of  the  certificate  being  that  the  supreme 
lodge  will  pay  the  sum  insured  to  'Emily  Louisa  Vivar,  his  wife, 
as  directed  by  said  brother  (Vivar)  in  his  aj^plication,  or  to  such 
other  person  or  persons  as  he  may  subsequently  direct,  by  will  or 

^  Mesgett  V.  Northwestern  Mutual        ^^  Carson   v.   Vicksburi?   Bank,   75 

Life   Ins.   Co.  138  Wis.  636,  120  N.  Miss.  167,  37  L.R.A.  559,'  65  Am.  St. 

W.  3!)2,  38  Ins.  L.  J.  563;  Rawson  Rep.  596,  22  So.  1. 
V.   Milwaukee  Mutual   Life   Ins.    Co.        On  right  of  beneficiary  as  against 

115  Wis.  641,  92  N.  W.  378.  insured  or  his  estate  to  proceeds  of 

®  Walker  v.  Peters,  139  Mo.  App.  endowment  insurance,  see  note  in  52 

681,  124  S.  W.  35,  39  Ins.  L.  J.  319.  L.R.A. (N.S.)    689. 

^^  Pruner,  In  re,  222  Pa.   179,  40        ^^  Vivar  v.  Supreme  Lodge  Knightis 

L.R.A.(N.S.)  561,  70  Atl.  1000.  of  Pythias,  52  N.  J.  L.  455,  20  AU. 

"  Dicks,  In  re,  29  Can.  L.  Times,  36. 
519,  13  0.  W.  753. 

1668 


BENEFICIARIES  §  738 

ollierwise.'  A  similar  power  is  given  to  the  insnrcfl  by  article  9 
of  the  constitution  of  tlie  rank.  It  seems  manifest  that  a  snbiect 
thus  connnitted  to  the  control  of  the  insured  was  not  material  lo 
tlie  contract  of  the  insurer,  nor  so  re.garded  by  the  insurer,  and 
•that  if  Vivar  had  declared  Emily  Louisa  Vivar  to  be  not  related 
to  him,  a.«  the  lodge  now  alleges  the  truth  to  have  been,  the  contract 
would  have  l>cen  made  on  precisely  the  same  terms  as  at  present. 
While,  therefore,  the  fact  that  the  question  as  put  might  justify 
an  inference  that  relationship  between  the  payee  and  the  memlxjr 
was  thought  material,  yet  the  express  terms  of  the  certificates  and 
the  provisions  of  the  constitution  force  the  conclusion  that  it  was 
not.  In  this  respect  the  Endowment  Rank  of  the  Knights  of 
Pythias  differs  from  those  benevolent  societies  which  arc  organized 
for  the  benefit  of  members  and  their  families  solely,  and  with  regard 
to  which  it  has  been  properly  held  that  the  relationship  of  the 
payee  is  material."  ^*  A  Knights  of  Honor  beneficiary  has  no 
present  interest  either  in  the  certificate  or  fund  during  the  mem- 
ber's life.^^ 

§  738.  Designation  of  beneficiary:  how  construed:  analogous  to 
testamentary  disposition. — In  the  construction  of  the  language 
used  in  designating  the  beneficiary  under  a  benefit  certificate,  courts 
have,  in  general,  applied  principles  of  law  analogous  to  those 
applicable  in  the  construction  of  wills.^^  And  it  is  expressly  held 
in  North  Carolina  that  the  rules  for  interpreting  the  will  of  a 
testator  will  guide,  so  far  as  applicable,  in  ascertaining  the  legal 
effect  of  a  clause  in  a  life  policy  designating  the  beneficiaries.  The 
difference  in  the  cases  consists  in  the  fact  that  the  interest  vests 
under  a  life  policy  at  once  upon  its  issue,  but  does  not  vest  under 
a  will  until  the  testator's  death. ^'  So  in  Missouri,  it  is  declared  that 
the  right  to  change  a  beneficiary  under  a  certificate  in  a  benevolent 
society  or  fraternal  organization  has  generally  been  held  analogous 
to  a  testamentary  disposition  of  the  benefit,  revocable  like  a  will 

^*  Vivar  v.  Supreme  Lodije  Knights  Mutual  Benefit  Assoc.  94  Mich.  39,  53 

of    Pvtliia.<5,    52    N.    J.    L.^455,    468,  N.  W.  935;  Union  :\rntual  Assoc,  of 

469,  20  Atl.  36.  Battle  Creek  v.  Montj^onierv,  70  Mich. 

15  Lorsrher     v.      Supreme     Lodge  587,  14  Am.  St.  Rep.  519,'  38  N.  W. 

Knio-hts  of  Honor,  72  :\Iich.   316,  2  588. 

L.H.A.  206,  40  N.  W.  545.  Missouri.  —  National       Anienoan 

1^  Colorado. — Cliartrand    v.    Brace,  Assoc,  v.  Kirgin,  28  Mo.  App.  80. 

16  Colo.  19,  25  Am.  St.  Rep.  235,  12  '/V.iv/,'?.— Thomas  v.  Leake,  67  Te.x. 

L.R.A.  209,  26  Pac.  152.  469,  471,  3  S.  W.  703. 

Kentuekii. — Duvall  v.  Goodson,  79  i""  Hooker  v.  Susrg,  102  N.  C.  115, 

Ky.  224,  f  Ky.  L.  Rep.  319.  11  Am.  St.  Rep.  717,  3  L.R.A.  217, 

Michigan.  —   Silvers  v.   Michigan  8  S.  E.  919. 
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at  any  time  during  assured's  lifetime.^^  kSo  in  Kentucky  the  share 
of  one  of  the  benefici'aries  of  a  benefit  certificate  who  dies,  leaving 
issue,  during  the  life  of  the  insured,  is  in  the  nature  of  a  testa- 
mentary gift,  and  will  therefore  pass  to  such  issue  in  accordance 
with  the  rule  as  to  a  devise  or  legacy  declared  by  statute  in  Ken- 
tucky, providing  that  it  shall  pass  to  the  issue  of  a  devisee  or  legatee 
who  dies  during  the  life  of  testator,  although  a  by-law  of  the  society 
is  to  the  effect  that  the  share  of  a  beneficiary  who  dies  during  the 
life  of  the  insured  shall  go  to  the  other  beneficiaries  pro  rata,  since 
this  must  be  construed,  in  the  light  of  the  statute,  to  apply  only 
when  the  deceased  beneficiary  leaves  no  issue.^^ 

The  courts  should  endeavor  to  ascertain  the  intention  as  to  the 
direction  of  the  payment  of  the  fund,  and  by  applying  the  principles 
applicable  in  the  construction  of  wills  as  analogous  in  such  cases, 
the  intention  may  be  better  arrived  at.  Necessarily,  however,  the 
whole  contract  must  be  considered,  and,  as  stated  elsewhere,  and 
fully  recognized  as  settled  law,  this  includes  the  certificate,  the 
charter,  by-laws,  constitution,  and  articles  of  association,  of  which 
the  member  is  presumed  to  have  knowledge.^" 

It  is  held,  however,  that  even  though  a  benefit  certificate  speaks 
from  the  death  of  the  member  the  statute  of  descent  has  no  applica- 
tion as  it  is  not  a  testamentary  disposition  and  the  l>enefit  funds 
constitute  no  part  of  the  estate  of  the  deceased  member  to  be  settled 
and  administered  as  such,  subject  to  the  payment  of  debts  and  costs 
of  administration.^  And  under  a  New  York  decision  an  insurance 
policy  is  not  a  testamentary  paper.^ 

§  739.  Where  no  beneficiary  is  designated:  ineffectual  designa- 
tion: lapse  to  society. — There  are  many  decisions  in  which  it  has 
been  held  that  if  no  beneficiary  is  designated,  the  company  or 
society  will  be  liable  to  no  one.  These  cases,  of  course,  rest  on  the 
peculiar  wording  of  the  charter  and  by-laws  of  the  society,  or  of 
the  certificate.  Thus,  where  the  laws  of  the  society  provided  for 
the  payment  of  a  certain  sum  to  such  person  or  persons  as  the 

18  Masonic     Benevolent     Assoc,    v.  Texas. — Thomas  v.  Leake,  67  Tex. 

Bunch,  109  Mo.  560,  580,  19  S.  W.  469,  3  S.  W.  703. 

25,  per  Gantt,  P.  J.,  c?7mp;  ^^  Supreme         Council         Catholic 

Colorado. — Chartrand  v.  Brace,  16  Kniglits  of  America  v.  Densford,  21 

Colo.   19,   25   Am.    St.   Rep.   235,   12  Ky.  L.  Rep.  15<4,  49  L.R.A.  776,  56 

L.R.A.  209,  26  Pae.  152.  S.  W.  172,  under  Ky.  Stat.  sec.  4,841. 

Kentucky.— T)\ivs\\  v.  Goodson,  79  2°  See   Eastman   v.   Provident   Mu- 

Ky.  224.  tual  Relief  Assoc.  62  N.  H.  555,  556, 

Michigan.   —  Union    Mutual     Aid  20  Cent.  L.  J.  580,  per  Smith,  J. 

Assoc.  V.  Montgomery,  70  Midi.  587,  ^  Martin    v.    Modei'n    Woodmen    of 

14  Am.  St.  Rep.  51!)'  38  N.  W.  588.  America,  253  111.  400,  97  N.  E.  693. 

Missouri.    —    National    American  ^  Johnston    v.     Scott,    137    N.    Y. 

Assoc,  v.  Kirgin,  28  Mo.  App.  80.  Supp.  243,  76  Misc.  641. 
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member  ''may,  by  entry  in  tlie  record-book  of  the  as«oc-i;ition  and 
on  the  face  of  this  certificate,  direct  tlie  same  to  Ije  paid,''  it  was 
held  that  the  contract  with  tiie  society  was  that  tlie  fund  should 
be  paid  only  to  such  person  or  persons  as  the  member  might  direct 
on  the  record-book  of  the  association,  and,  therefore,  when  no 
designation  was  made  in  this  manner,  the  company  was  not  liable 
to  any  one.^  Again,  the  by-laws  of  an  association  are  controlled  by 
the  statutes  under  which  it  was  organized.  So  where  a  society  was 
formed  under  an  Illinois  statute,  providing  for  the  organization 
of  associations  "intended  to  benelit  the  widow,  orphans,  heirs,  and 
devisees  of  deceased  members,"  it  was  held  that  a  by-law,  passed  by 
the  association  which  provided  that  in  case  a  member  died  without 
leaving  any  widow,  children,  or  parents,  the  endowment  should  go 
to  the  reserve  fund,  unless  such  member  had  designated  a  benefici- 
ary, was  invalid.  In  such  a  case,  if  the  member  dies  without  having 
designated  a  beneficiary,  his  heirs  will  be  entitled  to  the  fund.*  In 
another  case,  where  A  was  a  member  of  a  benevolent  association 
which  paid  upon  the  death  of  a  member  a  sum  of  money  to  his 
wife  or  to  his  children,  or,  if  he  left  neither  wife  nor  children, 
then  to  such  a  person  as  he  should  have  formally  designated  to 
his  said  lodge  prior  to  his  decease,  and  A,  who  had  neither  wife 
nor  children,  formally  designated  his  mother,  who  died  before  his 
death,  and  by  his  will  he  had  designated  his  brother  as  the  person 
who  was  to  receive  the  benefit,  it  was  held  that  this  was  not  such 
a  designation  as  was  contemplated,  and  that  the  benefit  lapsed  to 
the  society.^  Again,  where  the  constitution  provided  that  the 
designation  of  the  beneficiary  should  be  in  writing,  it  was  held 
that  if  the  insured  failed  to  designate  any  person,  the  fund  would 
iai)se  to  the  society.^  If  the  constitution  of  the  order  provides  that 
the  benefit  shall  be  paid  to  certain  relatives  and  "dependents,''  in 
case  of  death  of  all  the  beneficiaries  before  that  of  the  member, 

3  Eastman     v.     Provident     Mutual  ciary.    See  also  note  17  L.R.A.(N.S.) 

Relief  Assoc.  62  N.  H.  555,  20  Cent.  1083. 

L.  J.  580.     See  also  Worley  V.  North-  *  Wolf    v.    District    Grand    Lodge, 

western   Masonic   Aid   Assoc.   3   Mc-  No.     6     Independent     Order     B'nai 

Crary  (U.  S.  D.  C.)  10  Fed.  53,  227  Bcritli,  102  Mich.  23,  60  N.  W.  445. 

(case  of  contract  to  pay  to  devisees  *  Ilellenburg  v.  District  No.  1  In- 

and  refusal  to  pay  to  administrator  dependent  Order  of  B'nai  Berilh,  94 

of  estate  and  held  that  expression  of  N.  Y.  580. 

one  thins:  excludes  other  and  differ-  ^  Order  of  Mutual  Companions  v. 

ent  things  and  administrator  not  en-  Griest,    76    Cal.    494,    18    Pac.    652. 

titled     to     recover)  ;     Golden     Starr  See    Smith's    Admr.    v.    Hatke,    115 

Fraternitv   v.    Martin,   59    N.    J.    L.  Va.  230,  78  S.  E.  584.     Contra,  see 

207,  .35  Atl.  908.  Bishop   v.   Grand   Empire   Order   of 

As  to  disposition  of  fund  in  mn-  IMutual  Aid,  112  N,  Y.  627,  20  N.  E. 

tual  society  upon   failure  of   beneti-  5()2,  reversing  43  Ilun   (N.  Y.)   472. 
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and,  in  case  there  are  no  relatives  within  the  enumerated  classes, 
that  the  fund  shall  revert  to  the  association,  there  being  no  other 
disposition  thereof,  and  the  member  revokes  his  designation  with- 
out making  another,  the  relatives  enumerated  will  take.' 

Generally,  however,  the  laws  of  the  society  specify  certain  classes 
to  whom  the  fund  shall  be  payable,  and  in  such  a  case,  as  a  rule, 
the  fund  should  go  to  those  classes  where  the  member  has  failed 
to  designate  any  particular  beneficiary.  The  cases  which  we  have 
above  noted  in  this  section  turn  upon  the  peculiar  provisions  of- 
the  charter  or  by-laws  as  to  the  manner  of  designation  of  the  ben- 
eficiary, and  ought  not  to  be  held  to  establish  any  rule  of  value 
outside  of  cases  of  like  character. 

Under  an  Arkansas  decision,  where  the  classes  specified  are 
"his  widow,  heirs  or  such  beneficiaries  as  he  might  designate,  in 
writing  on  the  reverse  of  the  policy"  the  construction  of  such  clause 
requires  that  in  the  event  the  insured  makes  no  designation  in 
writing  of  a  beneficiary  the  entire  amount  of  the  policy  is-  payable 
to  the  persons  of  the  classes  so  named  and  in  the  order  so  named.* 
In  Maryland  in  case  the  designation  of  a  beneficiary  named  in  the 
certificate  of  a  beneficial  society  proves  for  any  reason  to  be  invalid 
or  ineffectual,  the  fund  does  not  revert  to  the  society,  but  goes  to 
the  person  or  persons  entitled  to  take  under  the  provisions  of  the 
statute  and  under  the  by-laws  of  the  society.^  And  in  Kansas  a 
member  of  a  mutual  benefit  society  has  no  interest  in  the  fund,  and 
neither  the  certificate  nor  its  proceeds  becomes  a  part  of  his  estate 
as  his  power  is  merely  one  of  appointment  of  a  beneficiary  which 
becomes  inoperative  upon  his  failure  to  exercise  it.^°  So,  inasmuch 
as  the  member's  only  power  over  the  death  fund  is  a  limited  one 
of  appointment  said  fund  will  go  to  no  one  in  case  of  failure  to 
make  a  designation  of  some  person  entitled  to  take  unless  the  con- 
tract provides  for  such  failure."  So  under  a  Nebraska  decision 
no  equitable  rights  accrue  to  either  the  creditors  of  the  estate  of 
a  deceased  member  of  a  fraternal  association  where  his  certificate 

This   last   case   distinguishes   Hellen-  '  Runvan  v.  Rnnvan,  101  Ark.  29, 

berg    V.    Dist.    No.    1,    Independent  142  S.  W.  519,  41  Ins.  L.  J.  369. 

Order  B'nai   Berith,  94  N.   Y.   580 ;  »  Meinliardt  v.  Meinliardt,  117  Md. 

Greeno  v.   Greeno,  23  Hun    (N.  Y.)  426,  83  Atl.  715. 

478 ;     Arthur    v.     Odd    Fellows,     29  ^°  Modern    Woodmen    of    America 

Ohio,   557;    Catholic   Mutual   Benefit  v.   Puckett,  77  Kan.  284,  17  L.R.A. 

Assoc.  V.  Priest,  46  Mich.  429;  Renk  (N.S.)   1083,  94  Pac.  132. 

V.  Herman  Lodge,  2  Denio   (N.  Y.)  ^^  Cook  v.   Supreme  Conclave  Im- 

409.  proved    Order    of    Heptasophs,    202 

'  Cullin  V.   Supreme  Tent  Knights  Mass.  85,  88  N.  E.  584. 
of  Maccabees  of  the  World,  77  Hun 
(N.  Y.)   6,  28  N.  Y.  Supp.  276,  59 
N.  Y.  St.  Rep.  251. 
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is  payable  to  his  heirs  and  lie  dies  without  heii^  and  has  dcsi.G;nated 
no  other  benelieiary  and  there  is  no  one  entitled  under  the  assooia-  ' 
lion's  rules  to  become  a  beneficiary,  and  in  such  case  the  fund 
under  the  certificate  reverts  to  the  society.^'' 

§  740.  When  insured  in  regular  life  policy  may  change  bene- 
ficiary.— An  insured  may  change  the  beneficiary  if  the  policy  or 
contract  so  i)rovides;  and  where  such  right  is  so  reserved  the  benefici- 
ary has  no  vested  or  indefeasible  interest. ^^  Where  the  lujlicy  i>ro- 
vided  that  "this  policy  is  issued  and  accepted  upon  the  express 
condition  that  the  said"  member  "may,  with  the  consent  of  the 
company,  at  any  time  assign  it,  or  before  assignment  change  the 
beneficiary  therein,  or  make  any  other  change,"  and  both  the 
charter  of  the  company  and  the  general  statute  provided  that  insur- 
ance effected  for  the  benefit  of  the  wife  and  children  should  inure, 
to  their  benefit,  and  be  paid  to  the  beneficiaries  named  in  the  policy, 
free  from  the  demand  of  the  creditors  of  the  insured,  it  was  held, 
in  an  action  to  restrain  the  husband  from  disposing  of  the  policy, 
that  neither  the  charter  nor  statute  confiicted  with  the  provision  in 
the  policy  reserving  to  him  the  right  to  change  the  beneficiary.^* 

In  certain  states  there  are  statutes  in  existence  which  permit 
members  of  certain  a&surance  associations  to  designate  a  new  ben- 
eficiary with  the  consent  of  the  company  and  without  the  consent 
of  the  former  beneficiary.^^ 


^^  Warner  v.  Modern  Woodmen  of 
America,  67  Neb.  233,  61  L.R.A.  603, 
93  N.  W.  397. 

^^  Hopkins  v.  Nortliwestern  Life 
Assur.  Co.  90  Fed.  199,  40  C.  C.  A. 
1;  Indiana  National  Life  Ins.  Co.  v. 
McGiiinis,  —  Ind.  App.  — ,  99  N.  E. 
751;  Hamilton  v.  Royal  Arcanum, 
189  Pa.  273,  43  Wkly.N.  C.  415,  29 
Pitts.  L.  J.  N.  S.  277,  42  Atl.  186. 
See  §  741  herein. 

1*  Hopkins  v.  Hopkins,  92  Ky. 
324,  17  S.  W.  864,  13  Ky.  L.  Rep. 
707.  See  also  Greeno  v.  Greeno,  23 
Hun  (N.  Y.)  478,  482.  In  this  last 
case  the  court  said:  "If,  however, 
by  the  terms  of  the  policy  any  power 
of  disjiosition  over  the  money  pay- 
able at  his  death  is  reserved  to  the 
insured,  such  power  is  in  the  nature 
of  an  appointment,  and  must  be  ex- 
ecuted as  such ;  and  the  by-laws  in 
this  case  reserved  the  power,  no  poli- 
cy havins:  been  issued :  "  Id.  482, 
per  Runsey,  J. 

IC 


15  1  Kan.  Annot.  Gen.  Stat.  1889, 
sec.  3464  (by  assignment  a  bequest 
may  change  provided  the  new  benetici- 
ary  had  an  insurable  interest).  See 
also  Gen.  Stat.  1905,  see.  3649, 
1  McClain's  Annot.  Code  Iowa 
1888,  sec.  1767,  Laws  1886,  c.  65.  sec. 
7.  See  also  Ann.  Code  1897,  sees.  1789 ; 
1834,  Code  Supp.  1907,  see.  1789; 
Mich.  Pub.  Acts  1887,  sec.  16  (may 
change  with  consent  of  company  and 
of  beneficiaiw  if  he  be  a  creditor)  ;  3 
Banks  &  Bros.  Rev.  Stat.  8th  ed.  p. 
1709,  sec.  18  (corporation  shall  give 
right  to  change  without  recjuiring  the 
consent  of  the  beneticiarv).  Ins.  Law 
N.  Y.  1909,  c.  33,  sec.  '211;  Consol. 
L.  c.  28,  Parker's  N.  Y.  Ins.  Law  (ed. 
1915)  p.  334  (any  member  with 
consent  of  corporation  association  or 
society  may  change  payee,  or  liene- 
ficiary  without  consent  of  such  paj'ee 
or  beneficiary.) 

As  to  statutes  relative  to  designa- 
tion and  change  of  beneticiarv ;  stat- 
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§  740a.  Provisions  of  life  policy  as  to  changing  beneficiary  must 
be  complied  with. — The  provisions  of  a  life  policy  as  to  the  manner 
of  changing  the  beneficiary  must  be  complied  with,  at  least,  sub- 
stantially so,^^  for  in  such  case  the  change  can  be  made  effective 
only  by  following  the  policy  provisions  and  by  conforming  to  the 
manner  or  mode  specified  in  the  contract.^'^  So  where  a  policy  of 
life  insurance  provides  that  a  change  of  beneficiaiy  shall  be  made 
by  indorsement  in  writing  and  shall  not  take  effect  until  indorsed 
on  the  policy  by  the  home  office,  no  act  of  the  insured  can  effect 
such  a  change  in  the  absence  of  such  indorsement.^^  And  although 
•every  required  act  be  done  by  the  person  whose  life  is  insured  to 
change  the  beneficiary,  still  if  the  statute  requires  the  insurer  to 
consent  to  such  change  before  it  becomes  effective,  and  the  policy 
provides  that  such  consent  must  be  indorsed  thereon,  equity  cannot 
treat  a  change  as  accomplished  where  the  assured  dies  before  such 
consent  is  given  and  such  indorsement  made.^^ 

§  740b.  Industrial  insurance:  compliance  with  conditions  as  to 
change  of  beneficiary. — In  industrial  insurance  a  provision  that  the 
change  of  beneficiary  "shall  take  effect  on  the  indorsement  of  the 
.same  on  the  policy  by  the  company"  should  be  complied  with,  and 
where  the  indorsement  was  not  made,  the  application  for  the  change 
not  having  been  accompanied  by  the  policy,  the  fact  that  the  in- 
dorsement was  not  supposed  to  be  necessary  by  either  the  insured 
or  the  beneficiary  will  not  avail,  even  though  by  the  practice  of 
the  subordinate  officers  of  the  company,  who  received  and  for- 
warded the  notice  of  the  change  to  the  company,  the  policy  was  not 
forwarded  with  it,  and  in  such  case  no  change  of  beneficiary  is 
effected  and  the  rights  of  the  representatives  of  the  insured  to  the 

Tites  limiting  beneficiaries  to  certain  ^'^  Indiana  National   Life  Ins.   Co. 

classes;    exemption    statutes,    see    §§  v.  McGinnis,  —  Ind.  App.  — ,  99  N. 

755,  756,  878  et  seq.  herein.  E.  751,  42  Ins.  L.  J.  62;  SulHvan  v. 

As  to  rig-hts  of  beneficiaries  to  re-  Maroney,  76  N.  J.  Eq.  104,  73  Atl. 

cover    premiums    or    damages   where  842.      See  Bilbro  v.   Jones,   102  Ga. 

law    recognizes   right    of    insured    to  161,  29  S.  E.  118. 

dispose  of  policy  by  assignment,  will  ^^  Freund  v.  Freund,  218  111.  189, 

or    gift    without    their    consent,    see  109  Am.  St.  Rep.  283,  75  N.  E.  925, 

Slocum  V.  Northwestern  National  Life  35  Ins.  L.  J.  23  (New  York  policy). 

Ins.    Co.    135    Wis.    288,    14    L.R.A.  See  §§  744-746  herein. 

(N.S.)    1110    (annotated   on   remedy  On  necessity  of  insurer's  consent  to 

of   beneficiary    upon   repudiation    of  change    of    beneficiary,    see    note    in 

contract    by  "insurer)    128    Am.    St.  L.R.A.1915A,  109. 

Rep.  1028,  115  N.  W.  796.     See  also  ^^  Freund  v.  Freund,  218  111.  189, 

§   1428  herein.  109  Am.  St.  Rep.  283,  75  N.  E.  925, 

16  Rogers  v.   Miller,  137  111.   App.  35  Ins.  L.  J.  23  (New  York  policy). 

278 ;  Deal  v.  Deal,  87  S.  Car.  395,  69  On  effect  of  death  of  assured  be- 

,S    E    886  fore    contemplated    change   of   bene- 
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payment  expressly  provided  for  in  the  policy  is  not  devested.^"  As 
we  have  elsewhere  staled,  the  conditions  in  thase  industrial  j)olicies 
and  the  rights  of  designated  beneliciaries,  as  well  as  the  meaning 
of  the  word  beneficiaries,  are  peculiar  to  this  claas  of  insurance, 
and  the  case  holding  as  above  stated  relies  to  some  extent  upon  the 
rule  applicable  to  benefit  societies.'^^ 

§  740c,  Accident  policy:  reserved  right  and  mode  of  changing 
beneficiary. — The  insurer  under  an  accident  policy  may  prescribe 
or  regulate  in  the  policy  or  contract  the  mode  or  method  of  chang- 
ing beneficiaries,  and  ordinarily  any  attempt  to  make  the  change  * 
in  an}'  other  manner  is  ineffectual;  and  if  the  policy  reserves  to 
insured  the  right  to  change  his  beneficiary,  the  beneficiary  desig- 
nated in  the  j^olicy  acquires  no  vasted  right  therein  or  in  the  insur- 
ance it  represents.^ 

§  740d.  Change  of  beneficiary:  statements  as  to  age,  etc.,  con- 
ditions as  to  assignment:  changes:  waiver,  etc.,  not  applicable. — 
The  statement  that  insured  is  of  a  certain  age,  is  in  a  certain  mental 
and  physical  condition,  and  is  insured  against  accident,  does  not 
in  the  absence  of  any  other  restriction  l)y  insurer,  operate  to  pre- 
vent insured  from  changing  the  beneficiary  without  consent  of 
insm-er;  and  a  provision  in  the  policy  that  no  assignment  of  interest 
thereunder  shall  bind  the  company  except  by  its  written  consent, 
has  no  application  to  assured's  riglit  to  change  the  beneficiary  as 
provided  for  in  the  policy;  and  although  the  terms  of  an  accident 
policy  require  the  indorsement  upon  the  policy  b}^  certain  officers 
of  any  change  in  the  printed  form  or  of  any  change  or  waiver  of 
its  conditions  such  provision  has  no  application  to  the  right  to 
change  the  beneficiary  as  provided  for  under  the  terms  of  the 
policy  or  contract.^  A  sti])ulation  requiring  the  consent  of  the 
beneficiary  "in  case  of  assignment"  of  a  l>enefit  certificate,  docs 
not  apply  to  a  change  of  the  beneficiary.^    And  if  under  the  terms 

ficiary  is  complete,   see   notes   in   34  societies  usually  make  provision  for 

L.R.A.(N.S.)  277,  and  L.R.A.1915A,  ohang-os    of    beneliciaries    while    re.ii:- 

580.  ular   life    policies   rarely   do,   is   con- 

2°  Metropolitan  Ins.  Co.  V.  Clanton,  sidered    in    an    Iowa    Case    where    a 

76  N.  J.  Eq.  4,  73  Atl.  1052,  38  Ins.  ])olicv  does  so  provide.     Townsond  v. 

L.  J.  1108.  Eidclitv    &    Casualty    Co.    of    New 

21  See  §§  727,  730c  herein.  York.   I(i3   Iowa,   713,   L.R.A.1915A, 

iTownsend  v.  Fidelity  &  Casualty  109,  144  N.  W.  574. 

Co.    of   New   York,    163    Iowa,    713,  ^  Townsend  v.  Fidelity  &  Casualty 

L.R.A.1915A,  109,  144  N.  W.  574..  Co.    of    New    York,    163    Iowa,    713, 

Distinction     between     re-iular    life  L.R.A.1915A,  109,  144  N.   W.  574. 

and     mutual     benefit     contracts    and  ^  Carpenter   v.    Knajip,   101    Iowa, 

ri-ht  of  beneficiary  being  vested   in  712,  38  L.R.A.   128,  70  N.  W.  764; 

the  latter  and  not  in  the  former  ba«e4  INToore    v.    Chicago    Guaranty    Fund 

upon    the    fact    that    mutual    benefit  I^ife  Soc.  76  111.  App.  4.13. 

1G75 


§  741  JOYCE  ON  INSURANCE 

of  an  endowment  policy  and  in  eonipliance  therewith  the  insured 
changes  the  benehciary  and  is  at  Hberty  to  again  change  the 
beneficiary  as  often  as  is  desired  and  there  is  no  trace  of  an  inten- 
tion to  assign  the  pohcy  and  the  provisions  thereof  as  to  assign- 
ment are  not  compHed  with,  such  compliance  with  the  policy 
therms  constitutes  a  change  of  beneficiary  and  not  an  assignment 
as  there  is  no  vested  interest  conveyed.* 

§  741.  Right  to  change  beneficiary  under  mutual  or  fraternal 
benefit  certificate:  whether  interest  of  beneficiary  a  vested  interest. 
— There  is  a  distinction  between  certiticates  issued  by  a  mutual 
benefit  society  and  an  ordinary  life  insurance  in  respect  to  the 
right  to  change  the  beneficiary,  in  the  former  the  right  exists 
unless  taken  away  by  the  membership  contract  or  by  contract  with 
the  member,  in  the  latter  it  does  not  exist  unless  given  by  the 
policy,  by  contract,  or  by  statute ;  ^  although  in  certain  cases  but 
very  little  distinction  is  declared  to  exist. ^  And  it  is  decided  in 
Colorado  that  the  assured  in  a  fraternal  or  mutual  benefit  associa- 
tion has  no  greater  power  to  change  the  beneficiary  in  the  policy 
than  has  the  assured  in  an  ordinary  life  policy,  save  as  may  be 
reserved  to  him  by  the  certificate  of  insurance  in  conformity  with 
the  statute  of  the  state  under  which  the  society  was  organized. 
AVhere  there  is  a  conflict  between  the  policy,  and  by-laws  of  the 
association  on  the  one  hand,  and  the  charter,  or  the  statutes  con- 
trolling, on  the  other,  the  former  must  yield.' 

In  those  cases  where  the  certificate  or  the  constitution,  charter, 
or  by-laws  of  a  mutual  benefit  society  reserves  to  the  insured  the 
right  to  change  the  beneficiary  named  in  the  certificate,  the  courts 
are  in  harmony  in  their  decisions.  Clearly,  in  such  a  case  the 
beneficiary  acquires  no  vested  rights.  His  interest  is  merely  a 
contingent  one  or  expectancy,  liable  to  be  devested  at  any  time 
by  a  subsequent  appointment  by  the  insured  of  another  person, 
who  will  be  entitled  to  the  benefits  of  the  certificate.*     And  this 

^Dolan,  In  re   (U.   S.   C.  C.)    182  "^  Finnell  v.  Franklin,  55  Colo.  156, 

Fed.  949.  134  Pac.  122. 

^Freund  v.   Frennd,  218  111.   189,  On    confiict    between    by-laws   and 

109  Am.  St.  Rep.  283,  75  N.  W.  925.  certificate  or  policy  of  mutual  bene- 

On   conflict  of  laws  as  to   change  fit  society  or  insurance  company,  see 

of  beneficiaries,  see  note  in  63  L.R.A.  note  in  47  L.R.A.  681. 

862.  *  United     States.    —    Ingersoll     v. 

6  See  also  Perry  v.  Tweedy,  128  Ga.  Knights  of  Golden  Rule  (UT  S.  C.  C.) 

402,  119  Am.  St.  Rep.  393,'  57  S.  E.  47     Fed.     272;     Lamont     v.     Grand 

782.     Compare  Modern  Woodmen  of  Lodge    Iowa    Legion    of    Honor,    31 

America  v.  Headle,  88  Vt.  37,  L.R.A.  Fed.  (U.  S.  C.  C.)  177. 

1915A,  580,  90  Atl.  893;   Finnell  v.  Arkansas.— Lons:or  v.   Carter,   102 

Franklin,    55    Colo.    156,    134    Pac.  Ark.   72,   143   S.   W.   575;    Block   v. 

122.  Valley   Mutual   Ins.   Assoc.   52   Ark. 
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applies  to  certificates  insuring  the  payment  of  money  on  death 
of   the  holder  from   accident.^ 

And  it  may  he  stated  as  a  general  rule  well  settled,  that,  in 
the  absence  of  any  provision  in  the  contract  to  the  contrary,  tlie 
beneficiary  in  associations  or  orders  of  the  kind  under  considera- 
tion has  no  vested  interest,  or  any  property  in  the  certificate,  otlier 
than  that  of  the  character  above  stated,  until  the  death  of  the  mem- 
ber or  insured ;  therefore  a  meml^er  of  such  association  has  the  right 
to  change  the  beneficiary  subject  only  to  such  reserved  rights  or 
restrictions  as  exist  under  statutes,  or  the  contract  of  the  member 
with  the  society  or  association,  or  such  enforceable  contract  of 

201,  20  Am.  St.  Rep.  166,  12  S.  W.        Michigan.— Lockwood  v.  Michigan 
477.  Mutual  Life  Ins.  Co.  108  Mich.  334, 

Colorado.— RoWins  v.  McHatton,  66  N.  W.  229^  Union  Mutual  Aid 
16  Colo.  203,  25  Am.  St.  Rep.  260,  Assoc,  v.  Montgomery,  70  Mich.  587, 
27  Pac.  254.  14  Am.  St.  Rep.  519,  38  N.  W.  588. 

Connecticut.  —  Masonic  Mutual  New  Hampshire. — Supreme  Coun- 
Benetit  Assoc,  v.  ToUes,  70  Conn,  cil  American  Legion  of  Honor  v. 
.537,  40  Atl.  448.  See  Supreme  Adams,  68  N.  H.  236,  44  Atl.  380; 
Colony  United  Order  of  the  Pilgrim  Knights  of  Honor  v.  Watson,  64 
Fathers  v.  Towne,  87  Conn.  644,  89  N.  H.  517,  15  Atl.  125,  and  cases 
Atl.  264.  cited  in  next  note. 

Geo r (7m.— Nail V  v.  Nally,  74  Ga.  N''w  To ri:— Raymond  v.  Supreme 
669,  58  Am.  Rep.  458.        '  Lodge  Knights  of  Pythias,  148  N.  Y. 

7//mo/s.— Bagley  v.  Grand  Lodge,  Supp.  iQ,  85  Misc.  141,  143,  per  Van 
131  111.  498,  22  N.  E.  487;  Martin  v.  Kirk,  J.,  case  aff'd  149  N.  Y.  Supp. 
^tubbings,  126  111.  387,  9  Am.  St.  1108 :  Sinclair  v.  Fitzpatrick,  138  N. 
Rep.  626,  18  N.  E.  657.  Y.    Supp.    272;    McCloskey    v.    Su- 

ItuViatia.—T'Gnn  Mutual  Life  Ins.  preme  Council  American  Legion  of 
■Co.  V.  Norcross,  163  Ind.  379,  72  Honor,  96  N.  Y.  Supp.  347,  109 
N.  E.  132;   ]\Iilner  v.   Bowman,  119    App.  Div.  309. 

Ind.  448,  5  L.R.A.  95,  21  N.  E.  1094;  Tennessee.— LiiiMon  v.  Sain,  126 
Kline  v.  National  Benefit  Assoc.  Ill  Tenn.  461,  41  L.R.A.  (N.S.)  1118, 
Ind.  462,  60  Am.  Rep.  703,  11  N.  E.  150  S.  W.  423;  Alfsen  v.  Crouch, 
620;  Holland  v.  Taylor,  111  Ind.  115  Tenn.  352,  89  S.  W.  329;  Lane 
121,  12  N.  E.  116;  Modern  Brother-  v.  Lane,  99  Tenn.  639,  42  S.  W. 
liood  of  America  v.  Matkovitch,  56  1058;  Sofge  v.  Supreme  Lodge 
Ind.   App.   8,   104   N.    E.   795.  Knights  of  Honor,  98  Tenn.  446,  39 

7^:en^MoA:^/.— Mutual     Benefit     Life    S.  W.  853,  26  Ins.  L.  J.  682. 
Ins.  Co.  of  Newark  v.  Dunn,  106  Kv.        Texas.— CoXeman   v.   Anderson.  — 
591,  21  Ky.  L.   Rep.  213,  51  S.  W.    Tex.   Civ.   App.  — ,  82  S.   W.  1057, 
20.  atf'd  98  Tex.  570,  86  S.  W.  730. 

Maine. — Laughlin  v.  Norcross,  97  Vermont. — Modern  Woodmen  of 
Me.  33,  53  Atl.  834.  America  v.  Headle,  88  Vt.  37,  L.R.A. 

Ma r?//«nd.— Preston  v.  Connecticut   1915A,  580,  90  Atl.  893. 
Mutual  Life  Ins.  Co.  95  Md.  101,  51        See  §§  744  et  seq.  herein. 
Atl.  838;  Marsh  v.  Supreme  Council       ^  Littleton  v.  Sain,  12(i  Tenn.  4()1. 
American     Legion     of     Honor,     149   41    L.R.A. (N.S.)    1118,    150    S.    W. 
Mass.  512,  4  L.R.A.  382,  21  N.  E.  423. 
1070. 
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obligations   as  exist  between   the   member   and   the   beneficiary.^"' 
Under  a  Colorado  decision,  however,   where  a  power  to   change 

^°  United  States. — Supreme     Con-  hood   of  America  v.   Matkovitch,   56' 

clave    Royal    Adelphia    v.    Cappella  Ind.  App.   8,  104  N.   E.   795;   Bun- 

(U.  S.  C.  C.)  41  Fed.  1,  per  Brown,  van  v.  Reed,  34  Ind.  App.   295,  70 

J.  N.  E.  1002. 

Arkansas. — Ross     v.     Rogers,     96  loioa.^ — Cooper    v.    Railway    Con-  . 

Ark.  154,  131  S.  W.  386,  40  Ins.  L.  ductors'  of  America,  156  Iowa,  481,. 

J.  6 :  Block  v.  Valley  Mutual  Ins.  Co.  137  N.   W.  472;   Holden  v.   Modern 

52  Ark.  201,  20  Am.  St.  Rep.  167,  12  Brotherhood   of'  America,  151   Iowa, 

S.  W.  477.  673,  132  N.   W.   329,  40   Ins.   L.   J. 

California.   —   Jory    v.     Supreme  1947;  Wandell  v.  Mystic  Toilers,  130 

American  Legion  of  Honor,  105  Cal.  Iowa,  639,  108  N.  W.  448 ;   Schmidt 

20,  26  L.R.A.  733,  45  Am.  St.  Rep.  v.   Northern   Life   Assoc.    112    Iowa, 

17,  38  Pac.  524.  41,  51  L.R.A.  141,  84  Am.  St.  Rep. 

Colorado.— Chartrand  v.  Brace,  16  373,    83    N.    W.    800;    Carpenter    v. 

Colo.  19,  12  L.R.A.  209,  25  Am.  St.  Knapp,    101    Iowa,    712,    38    L.R.A. 

Rep.    235,    26    Pac.    152.      Compare  128,   70   N.   W.    764,   2   Chic.   L.    J. 

Finnell    v.    Franklin,    55    Colo.    156,  Wkly.    238;    Hirschl    v.    Clark,    81 

134  Pac.  122  noted  hereinafter  under  Iowa,  200,  9  L.R.A.  841,  47  N.  W. 

this  section.  78;  Brown  v.  Grand  Lodge,  Ancient 

Connecticut.    —    Masonic    Mutual  Order    United    Workmen,    80    Iowa, 

Benefit    Assoc,    v.    ToUes,    70    Conn.  287,  20  Am.  St.  Rep.  420,  45  N.  W. 

537,  40  Atl.  448.     See  Supreme  Col-  884;      Mitchell     v.      Grand      Lodge, 

ony    United    Order    of    the    Pilgrim  Knights  of  Honor,  70  Iowa,  360,  30 

Fathers  v.  Towne,  87  Conn.  644,  89  N.  W.  865. 

Atl.  264.  Kansas.   —   Modern   Woodmen    v. 

Georgia.  —   Smith   v.   Locomotive  Puckett,    77    Kan.    281,    17    L.R.A. 

Engineers'   Mutual   Life  &   Accident  (N.S.)  1083,  94  Pac.  132. 

Ins.  Assoc.  138  Ga.  717,  76  S.  E.  44;  Michigan.— Woodrufi    v.     Tilman, 

Grand  Lodge,  Knights  of  Pythias  v.  112  Mich.  188,  70  N.  W.  420,  3  Det. 

Barnard,   9   Ga.   App.   71,  70   S.   E.  Leg.  N.  920;  Metropolitan  Life  Ins. 

678.  Co.  v.  O'Brien,  92  Mich.  584,  52  N. 

Illinois.— Middeke   v.    Balder,    198  W.    1012;    Union    Mutual    Assoc,    v. 

111.    590,   59    L.R.A.    653,    64   N.    E.  Montgomery,  70  Mich.  587,  14  Am. 

1002;   Delaney   v.   Delaney,   175   111.  St.-  Rep.  519,  38  N.  W.  588. 

187,  3  Chic.  L.  J.  Wkly.  586,  51  N.  Minnesota.  —   Hughes   v.  Modem 

E.  961,  aff'g  70  111.  App.  130;  Voigt  Woodmen    of    America,    124    Minn, 

v.   Kersten,   164   111.    314,   45   N.    E.  458,    145   N.    W.    387;    Schoenan    v. 

543;  Benton  v.  Brotherhood  Railroad  Grand  Lodge,  Ancient  Order  United 

Brakemen,    146    111.    570,    34    N.    E.  Workmen,  85  Minn.   349,  88  N.  W. 

939;    Martin   v.    Stubbings,   126    III  999;  Richmond  v.  Johnson,  28  Minn. 

387,  9  Am.  St.  Rep.  620,  18  N.  E.  447,  10  N.  W.  596. 

657;     Gordon    v.     Gordon,    117    111.  Mississippi. — Wherry    v.    Latimer, 

App.  91;  National  Union  v.  Hunter,  103  Miss.  524,  60  So.  563;  Corson  v. 

99    111.    App.    146,    aff'd    Hunter    v.  Vicksburg    Bank,    75    Miss.    167,    37 

National  Union,  197  111.  478,  64  N.  L.K.A.  539,  65  Am.  St.  Rep.  596,  22 

E.  356.  So.  1. 

Indiana. — Milner  v.   Bowman,  119  Missouri. — Gibbs     v.     Knights     of 

Ind.  448,  9  L.R.A.  95,  21  N.  E.  1094;  Pythias,  173  Mo.  App.  34,  156  S.  W. 

Masonic     Mutual     Benefit     Soc.     v.  11 ;  i*ives  v.  Sovereign  Camp,  Wood- 

Burkhardt,   110   Ind.   189,  10   N.   E.  men    of   the    World,   153    Mo.   App. 

79,  11   N.   E.  449;  Modern  Brother-  247,  133  S.  W.  657;  Londry  v.  Sov- 
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the  Lenefic'iary  is  not  reserved,  the  one  named  in  the  certificate 
acquires  a  vested   interest  in   the   insurance,   immediately    upon 

ereign  Camp,  Woodmen  of  the  See  also  Masonic  Benevolent  As- 
World,  140  Mo.  App.  45,  134  S.  W.  soc.  v.  Bunch,  109  Mo.  560,  579,  19 
530;  Supreme  Council  of  Royal  Ar-  S.  W.  25,  per  Gantt,  P.  J.  citing: 
canum  v.  Heitzman,  140  Mo.  App.  Illinois. — Supreme  Council  Cath- 
105,  120  S.  W.  628;  Small  v.  Court  olic  Knights  v.  Franke,  137  111.  118, 
of   Honor,   136   Mo.   App.   434,   117  27  N.  E.  86. 

S.  W.  116;  Abies  v.  Ackley,  133  Mo.  Zoita.— Brown  v.  Grand  Lodge,  80 

App.  594,  113  S.  W.  698,  38  Ins.  L.  Iowa,  287,  20  Am.  St.  Rep.  420,  45 

J.  41.  N.    W.    884 ;    Hirschl    v.    Clark,    81 

New  Hampshire.—Barton  v.  Prov-  Iowa,  200,  9  L.R.A.  841,  47  N.  W. 

ident  Mutual  Relief  Assoc.  63  N.  H.  78. 

535,  3  Atl.  G2(.  New    na7npshire.— Barton    v.    Re- 

New  Jersey. — Tepper  v.   Supreme  lief  Assoc.  63  N.  H.  535,  3  Atl.  627. 

Council  of  Royal  Arcanum,  59  N.  J.  Pennsylrania. — Fisk    v.    Equitable 

Eq.  321,  45  Atl.  111.  Aid    Union    (Pa.)    20    Wkly.    N.    C. 

New  TorA:.— Shii)man  v.  Protected  290,  9  Cent.  403,  7  Sadler,  567,  35 

Home    Circle,    174    N.    Y.    398,    63  P.   L.   J.   168,   11   Atl.   84;    Beatty's 

L.R.A.  347,  67  N.  E.  83;  Hellenberg  Appeal,    122    Pa.    St.    428,    15    Atl. 

V.    District    No.    1    of    Independent  861,  22  W.  N.  C.  518. 

Order  of  B'nai  Berith,  94  N.  Y.  580,  Bhode    Island. — Supreme    Council 

585,  per  Finch,  J.;  Nix  v.  Donovan,  Catholic  Knights  v.  Morrison,  16  R. 

46  N.  Y.  St.  Rep.  21,  18  N.  Y.  Supp.  I.  468,  17  Atl.  57. 

435     (holding    also    that    designated  Texas. — Byrne   v.    Casey,   70    Tex. 

beneficiary  acquires  no  vested  inter-  247,  8  S.  W.  38. 

est   by   payino-   assessments)  ;    Sabin  In     Presbyterian     Mutual     Assur. 

V.     Grand'   Lodo-e,     Ancient     Order  Fund  v.  Allen,  106  Ind.  595,  596,  7  N. 

United  Workmen,  55  Hun,  603,  8  N.  E.    317,    the    court,    per    Elliott,    J., 

Y.  Supp.  185,  28  N.  Y.  St.  Rep.  45,  speaking  of  the  principle  that  in  life 

aff'd  134  N.  Y.  423,  30  Am.  St.  Rep.  policies    the    beneficiary's    interest    is 

681,  31  N.  E.  1087;  Deady  v.  Bank  vested,  then  says :  "There  is,  however, 

Clerks'     Mutual    Benefit    Assoc.    17  much  diversity  of  opinion  upon  the 

Jones  &  S.  (49  N.  Y.  Super.  Ct.)  246,  question    as    to   the   applicability    of 

249.  this  principle  to  policies  like  the  one 

North  Carolin4i. — Pollock  v.  House-  before  us,  issued  by  associations  of 

hold   of  Ruth,  150   N.   Car.   211,   63  the    class    to    which    appellant    be- 

S.  E.  940.  longs;"   citing: 

Ore(/o«.— Independent   Forester  v.  7/Z?«oi.s.— Swift  v.  Railway  Passen- 

Keliher,   36   Oreg.    501,   78    Am.    St.  ^gr    &    Freight    Conductors'    Mutual 

Rep.   785,  59   Pac.   324,  1109;   West  Benefit  Assoc.  96  111.  309. 

V.Grand  Lodge  Ancient  Order  United  joua.— McClure    v.     Johnson,    56 

^Vorkmcn     22    Oreg.    2n,    29    Pac.  lowa,  620,  10  N.  W.  217. 

61(1^  per  Lord,  J.  KenlMck,,.    -    Kentucky    Masonic 

Fennsylvanm.  —   Noble   v.    rolice  -.t  ^     i    t  V     t        r>          'urn        io 

■D       ft  •           A^^^„    00/1    D,     ooQ     vQ  Mutual    Litc   lus.    Co.   V.    Miller,   13 

Benehciary   Assoc.    224   Pa.    298,    '3  -^     ,     ,__                               ' 

Atl.    336;    Brown    v.    Grand    Lodge  ^"f^   (^>'-     ^^^-     ,       ,:,,.., 

Ancient  Order  United  Workmen,  208  ^Icrghnul    —    IMaryland      ^Mutual 

Pa.  101,  107,  57  Atl.  176,  1134.  Benelit    Soc.    v.    Cleiulincu,    44    Md. 

Wcushlngton.    —     Cade     v.     Head  429,  22  Am.  Rep.  52. 
Camp,    Pacific    Jurisdiction,    Wood-  Michigan.— Catholic    ^futual    Ben- 
men  of  tlie  World,  27  Wash.  218,  67  efit  Assoc,  v.  Priest,  46  :\!ich.  429. 
Pac.  603.  Minnesota. — Richmond     v.     John- 
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the  delivery  of  the  certificate.     With  such  power  reserved,   the 
benetk-iary  takes  a  mere  expectancy.^^ 

It  is  said  in  a  Federal  case  that  it  is  "well  settled  that  the  first- 
named  beneficiaries  have  no  vested  or  permanent  interest  in  the 
policy,  such  as  cannot  be  disturbed  by  the  assured  with  the  consent 
of  the  company;"  the  case  being  one  of  a  policy  in  a  mutual 
accident  association,  and  eftected  by  assured  upon  his  own  life,  he 
paying  all  the  premiums.^''  The  right,  however,  of  a  memter 
to  change  his  beneficiary  arises  not  from  the  character  of  the 
association,  but  from  the  contract  between  the  parties.^^  And 
it  has  been  held  that  the  interest  of  the  beneficiary  may  be  defeated 


son,  28  Minn.  447,  11  Ins.  L.  J.  215,    sustained.     See  Wherry  v.  Latimer, 
10  N.  W.  596.  103  Miss.  524,  60  So.  563,  642. 

Missouri. — Expressmen's  Aid   Soc.        On   rights   and   remedies   of  prior 
V.  Lewis,  9  Mo.  App.  412.  beneficiary  where  insured  was  men- 

New   York.  —   Durian  v.    Central   tally     incompetent    when     he    made 
Verein,  7  Daly  (N.  Y.)  168.  change    of   beneficiary    or    a    change 

Tennessee.  —  Tennessee  Lodge  v.   was  accomplished  by  fraud  or  undue 
Ladd,  5  Lea  (Tenn.)   716.  influence,   see   note   in   L.R.A.1916C, 

Wisconsin. — Ballou     v.     Gile,     50    1132. 
Wis.  614,  7  N.  W.  561.  ^^  Finnell    v.    Franklin,    55    Colo. 

And  the  court  adds:  'The  weight  156,  134  Pac.  122. 
of  authority,  as  will  appear  from  an  ^^  Robinson  v.  Mutual  Accident 
examination  of  the  cases  cited,  is  in  Assoc.  (U.  S.  C.  C.)  68  Fed.  825, 
favor  of  the  general  doctrine  that  per  Priest,  J.,  citing: 
beneficiaries  may  be  changed  in  cases  United  States.  —  IngersoU  v. 
where  policies  like  the  one  before  us  Knights  of  Golden  Rule  (U.  S.  C.  C.) 
are  issued  hj  such  associations  as  the    4(    Fed.   272. 


present,  and  that  in  this  respect  such 
policies  are  not  governed  by  the  gen- 
eral rule  which  governs  ordinary-  in- 
surance   contracts."      This    is    cited 


Illinois.  —  Bloomington  Mutual 
Benefit  Assoc,  v.  Blue,  120  111.  121, 
60  Am.  Rep.  558,  11  N.  E.  331. 

Indiana. — Milner  v.   Bowman,  119 


with     approval     and     relied     on     in  Ind.  448,  5  L.R.A.  95,  21  N.  E.  1094. 

Thomas    v.     Grand    Lodge     Ancient  Massachusetts. — Campbell    v.    New 

Order   United    Workmen,   12    Wash.  England    Mutual    Life    Ins.    Co.    98 

500,  504,  41  Pac.  882,  per  Hoyt,  C.  Mass.   381;   Morrell  v.   Trenton  Mu- 

J.     See  cases  cited  in  preceding  note,  tual  Life  &  Fire  Ins.   Co.   10   Cush. 

Insured  lias  no  power  to  designate  (64   Mass.)    282,   57   Am.   Dec.   103, 

beneficiaries   by   will    other   than    his  and  note. 

wife  and  children  where  the  statute  ^^eiv    Jersey. — Vivar    v.     Supreme 

gives  the  wife  and  children  the  bene-  Lodge  Knights  of  Pythias,  52  N.  J. 

fit  of  life  insurance:     In   re  Grant,  L.  455,  20  Atl.  36. 

26  Ont.  R.  120,  485;  15  Can.  L.  T.  Neio   YorA:.— Glassey  v.  Metropol- 

102;  Rev.  Stat.  Ont.  e.  136,  am'd  51  itan  Life  Ins.  Co.  65  N.  Y.  St.  Rep. 

Vict.  c.  22,  sec.  3,  53  Vict.  c.  39,  sec.  493,  84  Hun,  350,   32   N.  Y.   Supp. 

6.     See  §§   733-736  herein.  355. 

As    to    changing    beneficiary,    see  ^^  Block  v.  Valley  Mutual  Ins.  Co. 

note  to  14  Am.'  St.  Rep.  327.  52  Ark.  201,  20  Am.  St.  Rep.  166,  12 

When  claim  of  undue  influence  in  S.  W.  477. 
obtaining  change  of  beueliciary,  not 
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by  a  subsequent  appointment,  tliough  he  may  have  paid  tlie  assess- 
mont>*.^*  If  a  l^enelit  certilicale  payable  to  the  wife  of  the  member 
provides  tliat  tlie  meml^r  may  change  the  Ijeneficiary  at  will, 
without  notice  to  or  consent  from  the  beneficiary,  the  wife  cannot, 
where  a  new  beneficiary  is  sul>sequently  named,  recover  the  pre- 
miunls  paid  by  her  husband,  since  they  are  not  made  specifically 
for  her  use,  nor  can  she  recover  damages  on  the  ground  that  she 
has  been  de])rived  of  an  exj)ectaiicy,  a.s  there  is  no  rule  for  the 
a'^timation  of  damages  in  such  a  case."  Where  a  son,  who  had 
procured  such  a  certificate  payable  to  his  mother,  siirrendered  it 
without  his  mother's  consent,  and  procured  another  payable  to  his 
wife,  which  he  also  subsequently  surrendered  without  her  knowl- 
edge or  consent,  and  procured  one  payable  to  his  mother,  it  wa.s 
held  that,  according  to  the  conditions  attached,  no  beneficiary 
acquired  any  vested  rights  which  the  insured  might  not  defeat  by 
designating  a  new  beneficiary.^^  A  provision  in  a  charter  or  by- 
laws of  a  society  and  in  the  certificate,  allowing  the  insured  to 
change  the  beneficiary,  will  not  prevent  the  parties  from  making 
a  contract  which  will  vest  the  interest  in  tlie  designated  payee, 
and  which  will  compel  the  society  to  recognize  him  as  the  one 
who  is  legally  entitled  to  the  proceeds  of  the  insurance  certificate." 
If  the  charter  of  a  society  prohibits  the  insured  from  changing 
the  l)eneficiary  after  one  has  been  designated,  then  the  beneficiary 
acquires  a  vested  interest  in  the  certificate,  of  which  he  cannot 
be  deprived  by  the  insured.-'^  A  right  to  the  benefit  fund  becomes 
vested  in  the  wife  on  the  death  of  her  husl)and  where  it  is  payable 
to  her.  and  in  ca.«e  of  her  death,  to  her  children,  if  she  sundves 
the  insured. ^^  If,  under  the  constitution  of  a  benefit  societ}'',  a 
member  may  surrender  his  certificate,  the  beneficiary  in  the  certifi- 
cate of  such  a  society  has  no  vested  interest  therein  so  as  to  prevent 

1*  Fisk    V.    Equitable    Aid    Union    Supp.  714,  59  N.  Y.   St.   Rep.  154. 
Ins.  Co.  7  Sadler  (Pa.)   567,  11  Atl.    See  §§  731  and  742  heroin. 
84;    Afasnnir    Mutual    Benefit    Assoc.        ^^  Su])reme  Lodge  Knielits  of  Pv- 
V.  Bunch,  109  Mo.  560,  579,  580,  19   thias    v.    Knight.    117    Ind.    489.  ' ?, 
S.  W.  25,  per  Gantt,  P.  J.  L.R.A.  409,  20  N.   E.  479;   Presby- 

^^  Knights  Templar  &  Masons' Life  torian  i\lutual  AssuraiK'o  Fund  v. 
Indemnity  Co.  v.  Gravett,  49  111.  Alien,  lOii  Ind.  595,  596,  7  N.  E. 
Apn.  252.  317;    Olmstead    v.    Masonic    Mutual 

16  Appeal  of  Beattv,  122  Pa.  St.  Benefit  Soc.  37  Kan.  93.  14  Pae.  449; 
428,  15  Atl.  861.  Van    Biliber  v.   Van   Bibber.  82   Ky. 

1' Smitli  V.  National  Benefit  Soc.  347;  Thomas  v.  Leake,  67  Te.x.  472, 
123  N.  Y.  85,  88,  9  L.R.A.  616,  25   3  S.  W.  703. 

N.   E.   197.  per   Finch,   ,T.     Ernmine        "  Chartrand  v.  Brace,  16  Colo.  19, 
Mavnard  v.   Vanderwerker,  30   Abb.   25  Am.  St.  Rep.  235,  12  L.R.A.  209, 
N.  C.   (N.  Y.)   1.34.  24  N.  Y.  Supp.   26  Pac.  152. 
932,    rev'd    76    Hun.    25,    27    N.    Y. 
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its  surr€nder.2°     The  wife  takes  no  vested  interest  till  the  mem- 
ber's death,  even  though  the  statute  provides  that  insurances  for 
the  benefit  of  wife  and  children  shall  be  vested  in  them,  exempt 
from  claims  of  creditors.^     The  question  whether  the  interest  of 
the  beneficiary,  under  a  mutual  benefit  certificate,  is  a  vested  one 
, arises  in  those  cases  where  there  is  no  pro\dsion,  either  in  the 
rules,  regulations  or  by-laws,  etc.,  of  the  society,  or  in  the  certifi- 
cates, which  either  expressly  forbid  a  change  of  beneficiary,  or, 
on  the  other  hand,  are  expressly  permissive  of  a  change.     The 
majority  of  the  cases  hold  that  where  the  power  of  appointment 
is  given  to  a  member,  with  no  restriction  thereupon,  and  the  certifi- 
cate is  both  by  its  own  terms  and  the  provisions  of  the  charter 
or  by-laws  of  the  association  simply  payable  to  the  beneficiary 
named  therein,  it  cannot  be  presumed  that  the  beneficiary  first 
named  acquires  a  vested  interest  which  the  member  cannot  defeat 
by  the  subsequent  designation  of  another  beneficiary.     The  con- 
tract is  between  the  member  and  the  organization,  and  in  such 
case,  the  certificate  being  simply  payable  to  such  person  or  per- 
sons as  the  insured  may  designate,  the  member  cannot,  in  the 
absence  of  any  provision  forbidding  such  a  change,  be  deprived  ' 
of  the  right  of  changing  the  beneficiary.     The  free  and  proper 
exercise  of  this  right  requires  its  continuance   till  death.     This 
distinction  between  the  rights  of  the  beneficiary  under  a  regular 
life  insurance  policy  and  under  a  mutual  benefit  certificate  has 
generally  been  made  by  the  courts,  and  is  clearly  supported  by 
the  weight  of  authority.^     In   a  case,   however,   which   arose  in 
Arkansas^  it  appeared  that  a  member  of  a  mutual  benefit  society, 
who  had  three  sons  and  one  daughter,  had  procured  a  certificate 
payable  to  his  "children,"  and  had  subsequently  to  its  issuance 
inserted  after  the  word  ''children"  the  names  of  his  three  sons 
only,  and  it  was  held,  since  there  was  no  provision  in  the  certifi- 
cate or  by-laws  for  a  change  of  beneficiaries,  that  the  daughter 
acquired  a  vested  right  under  the  certificate.* 

20  Wells  V.  Covenant  Mutual  Bene-  52  Ark.  202,  20  Am.   St.  Rep.  167, 

fit  Assoc.  126  Mo.  630,  29  S.  W.  607.  12    S.   W.   477,   the   contract   in   the 

^  Fischer   v.   American    Legion    of  case  at  bar  and  the  benefit  certificate 

Honor,  168  Pa.  St.  279,  31  Atl.  1089;  issued    by   the   society   constitute    an 

act     April     15,    1868     (Pub.    Laws,  ordinary   insurance   policy;    and   the 

103).  party  obtaining  it  has  no  power  to 

2  See  preceding  eases  under  this  change  the  beneficiary  named  in  the 
section.  certificate,    unless    expressly    author- 

3  Johnson  v.  Hall,  55  Ark.  210,  17  ized  to  do  so  by  the  policy  itself 
S.  W.  874.  or   by   the  articles  of  association   or 

*  The  court,  per  Hughes,  J.,  said  by-laws  of  the  society,  where  these 
in  this  case:  "According  to  the  de-  are  by  the  terms  of  the  policy  made 
cision  in  Block  v.  Valley  Ins.  Assoc,    a  part  of  it.     The  rights  of  the  per- 
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Where  there  is  no  certificate  obligating  the  association  to  pay 
the  funds  to  the  designated  benefician-  but  only  a  recei|)t  for  due;^ 
naming  the  beneficiary  and  the  by-laws  do  not  obligate  the  asso- 
ciation to  pay  the  fund  to  the  beneficiary  so  named  but  the  obliga- 
tion is  merely  to  pay  the  "beneficiary  of  said  deceased  memijer" 
and  there  is  nothing  in  the  by-laws  to  forbid,  the  mem!>er  lias 
the  right  to  name  the  beneficiars-  and  to  substitute  another  and 
the  original  beneficiary  has  no  vested  interest  but  merely  an 
expectancy  which  can  be  defeated  at  the  member's  will  and  he 
may  again  change  the  beneficiaries  as  often  as  he  chooses.^ 

§  741a.  Same  subject:  specified  classes. — An  important  consider- 
ation in  this  connection  is  that  funds  of  an  association  or  society 
cannot  be  diverted  from  the  classes  specified  and  limited  by  statute 
or  charter  as  those  entitled  to  benefits,  and  this  applies  to  lx)th 
the  insured  and  the  member.^  And  a  change  of  beneficiary  in  a 
mutual  benefit  society  must  be  within  the  class  of  persons  limited 
by  the  laws  of  the  order  as  those  who  may  be  beneficiaiies.'^  It 
is  held  in  the  New  Jersey  court  of  equity  that  if  the  beneficiaries 
of  a  corporation  are  prescribed  by  law,  it  is  an  evasion  of  its  policy 
and  a  violation  of  its  charter  to  say  that  where  a  member  has 
named  a  person  not  within  the  class  to  be  benefited,  and  the  cor- 
poration has  issued  the  certificate  to  such  person,  such  acts  shall 
deprive  the  proper  person,  or  class  of  persons,  of  all  right  or  inter- 
est in  the  fund.^  In  a  Colorado  case  the  certificate  named  as  the 
beneficiary  "^\.  S.  F.  or  his  lawful  heirs."  The  assured  survived 
the  beneficiary  and  made  no  effectual  designation  of  any  quali- 
fied person  to  succeed  such  beneficiary.  It  was  held  that  those 
who  would  have  been  the  lawful  heirs  of  W.  S.  F.,  had  he  sur- 
vived the  assured,  and  who  were  of  the  class  designated  by  the 
statute  as  competent  to  take,  were  entitled  to  the  fuud.^     Again, 

sons  for  whose  benefit  a  contract  of  '  Baker  v.  Hardv,  96  Neb.  377,  148 
insurance  is  made,  as  held  in  the  case  N.  W.  80.  See  §  728  herein, 
cited,  'arise  out  of  and  depend  upon  ^  Britton  v.  Supreme  Council  of 
contract,  and  must  be  ascertained  Roval  Arcanum,  46  N.  J.  Eq.  102, 
and  fixed  by  contract.'  It  follows,  19  Am.  St.  Rep.  376,  18  Atl.  t)75.  In 
therefore,  that  the  beneficiaries  in  this  case  the  certificate  named  a  cred- 
such  a  contract  of  insurance  do  ac-  itor,  who  was  given  possession  of-  the 
quire  a  vested  right,  of  which  they  certificate,  but  he  was  not  within  the 
cannot  be  deprived  by  change  of  the  class  designated,  and  the  action  was 
beneficiaries,  unless  such  change  is  brought  by  the  member's  motlier, 
expressly  authorized  as  stated  here-  and  she  was  held  entitled  under  the 
^^•''  statute    regulating    descents    in    that 

^  Carruth  v.  Clawson,  111  Va.  699,   state. 
133  S.  W.  178,  40  Ins.  L.  J.  431.  »  Finnell  v.  Franklin,  55  Colo.  156, 

«  Meinliardt  v.  Meinhardt.  117  Md.    134  Pae.  122. 
42G,  S3  Atl.  715.     See  §  728  herein. 
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a  new  certificate  designating  a  minor  beneficiary  who  agi^ees  to  pay 
over  the  proceeds  to  one  designated  as  a  beneficiary  under  the 
original  certificate,  but  whose  relationship  was  strongly  stated  there- 
in is  valid  and  does  not  evade  the  statutory  or  society  provisions 
as  to  classes  qualified  to  take  when  said  person  for  whose  actual 
benefit  the  agreement  was  made  is  within  the  classas  specified.^" 

§  742.  Beneficiary  may  acquire  vested  interest  under  contract 
with  member. — The  fact  that  a  change  of  beneficiary  is  permitted 
does  not  prevent  a  contract  between  the  member  and  the  benefi- 
ciary, whereby  a  vested  interest  may  pass  to  the  latter.  And  a 
member  of  a  benefit  society  may,  with  the  assent  of  the  benefi- 
ciary, make  a  contract  with  a  third  person  whereby  the  latter 
obtains  a  vested  interest  in  the  fund  designated  in  the  certificate, 
provided  that  the  contract  is  not  opposed  to  public  policy. ^^  And 
a  person  made  a  beneficiary  of  a  policy  for  value  received  is  not 
a  mere  beneficiary  that  may  be  changed  at  will  of  the  assured. 
He  is  a  transferee  of  a  property  interest  in  the  policy.^^ 

If  the  member  d&signates  a  beneficiary,  with  the  agreement  that 
the  latter  shall  pay  all  the  assessments,  and  he  pays  them,  a  vested 
interest  is-  acquired,  which  cannot  be  devested  by  another  designa- 
tion without  the  original  beneficiary's  consent. ^^    So  an  agreement 

i°MelIville   v.   Wickham,   —   Tex.  (Laws  1883,  see.  18,  c.  175)  provid- 

Civ.  App.  — ,  169  S.  W.  1123.  ing  for  incorporation  of  co-operative 

^^  Brett  V.  Warniek,  44  Oreg.  511,  life    insurance    societies,    and    giving 

102  Am.  St.  Rep.  639,  75  Pae.  1061.  tlie    member    a   right    to    cliange    liis 

As  to  effect  of  consideration  mov-  beneficiary  without  the  latter's  con- 
ing from  originally  designated  bene-  sent:  "That  section  attaches  the 
ficiary  in  mutual  benefit  certificate  beneficial  interest  to  the  membership, 
upon  right  of  member  to  change  and  permits  the  member  to  change 
beneficiary,  see  further,  notes  12  the  payee  or  beneficiary  of  the  in- 
L.R.A.(N.S.)  1206,  and  33  L.R.A.  surance  without  the  latter's  consent. 
(N.S.)   773.  Where   the   right   of   the    i3ayee   has 

^2  StoU  V.  Mutual  Benefit  Life  Ins.  no    other   foundation   than   tlie    bare 

Co.  115  Wis.  58,  92  N.  W.  277,  32  intent   of   the   member,   revocable   at 

Ins.  L.  J.  144,  148.  any  moment,  there  can  be  no  vested 

^^  Maynard    v.    Vanderwerker,    76  interest  in  the  named  benficiary,  any 

Hun  (N.  Y.)  25,  27  N.  Y.  Supp.  714,  more  than   in   the  legatee   of  a   will 

59  N.  Y.  St.  Rep.  154,  rev'g  24  N.  Y.  before  it  takes  effect.     But  the  stat- 

Supp.  932,  30   Abb.   N.   C.    (N.  Y.)  ute  does  not  prevent  a  contract  be- 

134.    It  was  held  in  this  case  that  the  tween  the  parties  by  force  of  which 

finding  that  the  agreement  was  made  a  vested  interest  does  pass,  in  which 

was   not   sustained    by   the   evidence,  resjiect  the  present  ease  differs  from 

Cullen,     J.,     dissenting:       Smith     v.  Heiienberg   v.    District   No.    1,   Inde- 

National  Benefit  Soc.  123  N.  Y.  85,  pendent  Order  of  B'nai  Berith,  94  N. 

9  L.R.A.  616,  25  N.  E.  197,  aft"'g  51  Y.   580.     There  tiie  designation   was 

Hun  (N.  Y.)  575,  4  N.  Y.  Supp.  521,  in  the  nature  of  an  inchoate  or  un- 

22  N.  Y.  St.  R.  852.     The  court  said  executed     gift,     revocable     at     any 

in  this  case,  referring  to  the  statute  moment  by  the  donor,  and  remaining 
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may  be  hascd  upon  such  a  consideration  as  to  confer  upon  a  bene- 
liciary  desii;iiated  in  pursuance  thereof  a  vested  interest  ^Yhich 
cannot  be  devested  witliout  said  beneficiary's  consent,  unless  there 
are  countervaiHng  equities,  even  though  the  rules  of  the  order 
permit  a  change  of  beneficiary  at  will  and  this  applies  to  an  agree- 
ment by  a  member  that  if  his  wife  will  help  pay  the  assessments 
under  a  certificate  in  her  favor  he  will  not  change  the  beneficiary 
and  she  does  so  out  of  the  proceeds  of  her  own  labor  independent 
of  her  household  duties,  even  though  she  has  kept  no  separate 
account  of  such  earning  but  has  commingled  them  with  tiiose 
of  her  husband.^*  And  this  is  so  held  in  other  cases  where  there 
are  similar  circumstances  as  where  the  wife  in  consideration  of 
being  made  beneficiary  agrees  to  pay  the  premiums  and  assess- 
ments and  performs  her  part  of  said  contract  her  husband  cannot 
take  away  her  vested  interest  so  acquired,  at  least  during  her 
lifetime.^^  And  where,  in  the  part  performance  of  an  antenupiiai 
contract,  a  husband  procures  a  change  in  a  certificate  of  insurance 
in  which  his  children  were  the  sole  beneficiaries,  so  as  to  make 
his  wife  an  equal  beneficiary,  with  the  children,  and  where  she 
has  fully  executed  the  antenuptial  contract  on  her  part,  she  thereljy 
obtains  an  equitable  interest  in  the  certificate,  and  he  cannot  there- 
after, without  her  consent,  suiTender  the  certificate  and  obtain  the 
issuance  of  a  new  one  in  which  a  third  party  is  named  as  the  sole 
beneficiary,  and  thus  devest  her  of  her  interest  in  the  certificate, 
which  was  procured  pursuant  to  such  contract.^^  And  a  member, 
who  in  part  performance  of  an  antenuptial  contract  has  changed 
his  certificate  so  as  to  make  his  wife  an  equal  beneficiary  with  his 
children  who  were  sole  beneficiaries  mider  the  original  designation 
cannot,  without  her  consent  where  she  has  fully  executed  such  ante- 
nuptial contract  on  her  part  and  S9  obtained,  an  equitable  inter- 
est, surrender  the  certificate  and  have  a  new  one  issued  naming 
a  third  party  as  sole  beneficiary  and  therel)y  devest  her  of  her  vested 
interest."    So  where  a  daughter  has  agreed  to  pay  all  assessments 

wholly  within  his  control.     Here  the  America,    84    Kan.    63,    33    L.K.A. 

transfer  was  a  collateral  security  for  (N.8.)   773ii,  113  Pae.  802. 

an  existing- (lol)t,  and  tlie  fact  lirou.ixlit  ^^  Callahan    v.    Supreme    Tent    of 

to    the    knowledge    of    the    defen(huit  Kniiihts  of  iMaeeahees  of  the  World, 

company    which    explicitly    ]iromised  321  N.  Y.   Supp.  354,  39   Ins.  L.  J. 

to  pay  tlie  plaintiff  in  his  cliaracler  004. 

as  creditor."     Id.  88,  per  Finch,  J,  ^^  Supreme     Lodg:e     Knights      of 

See  §  731  herein.  Pythias  v.  Ferrejl,  83  Kan.  491,  33 

As  to  iMuver  reserved  under  certifi-  L.H.A.(N.S.)     7/7,     112     Pae.     155. 

cate,  to  change  heneficiary,  see  §  741  See   §    704  lierein. 

herein.  "  Supreme      Lodge      Kniglits      of 

1*  Savage  v.  Modern  Woodmen  of  Pythias    v.    Fenell,    83    Kan.    491, 
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on  condition  of  being  made  beneficiary  which  is  done  and  she 
performs  her  part  of  said  contract,  her  equities  entitle  her  to  recover 
as  against  a  new  beneficiary,  made  such  a  short  time  before  the 
member's  death."  So  a  valid  contract,  whereby  a  member  of  a 
benefit  society,  such  as  the  Ancient  Order  of  United  Workmen, 
assumes  to  dispose  of  his  interest  in  the  beneficiary  fund  of  the 
order,  virtually  the  proceeds  of  a  policy  of  life  insurance,  and 
agrees  not  to  change  the  beneficiary,  upon  the  consideration  that 
the  latter  will  pay  all  future  dues  and  assessments,  and  take  care 
of  him,  is  effectual  as  against  a  subsequent  attempt  of  the  member 
to  violate  or  annul  the  contract  by  changing  the  beneficiary,  where 
the  contract  is  not  in  conflict  with  the  lawful  conditions  upon  which 
the  order  grants  the  insurance.^^  And  a  member  of  a  mutual 
benefit  association  who  procured  a  certificate  designating  a  certain 
person  as  beneficiary  pursuant  to  an  agreement  with  her  and 
upon  a  consideration  moving  from  her  was  precluded,  as  against 
her,  from  exercising  the  privilege  ordinarily  possessed  by  members 
of  such  association,  of  changing  beneficiaries  as  often  as  desired, 
notwithstanding  that  the  member,  being  unable  to  procure  the 
surrender  of  the  certificate  by  the  beneficiary  to  whom  it  had  been 
delivered,  had,  pursuant  to  a  by-law  of  the  association,  made  appli- 
cation for  the  issuance  of  a  new  certificate  without  the  surrender 
of  the  old,  and  had  been  informed  that  his  application  would 
doubtless  be  passed  upon  favorably  if  he  would  forward  an  indem- 
nity bond,  he  having  died  before  complying  with  such  require- 
ment.^" 

Again,  if  a  person  agrees  to  support  a  man  and  his  wife  for 
life  in  consideration  of  being  made  a  beneficiary  and  of  having 
tlie  proceeds  of  their  benefit  certificate  the  breach  of  such  contract 
justifies  having  a  new  certificate  issued  making  the  wife  the  bene- 
ficiary and  the  transfer  of  the  beneficial  interest  in  such  certifi- 

33  L.R.A.(N.S.)   777,  112  Pac.  155,  consent.     *     *     *     The  marriage  on 

40  Ins.  L.  J.  289.     "If  the  deceased  her  part  and  procurino:  of  the  eertifi- 

contraeted   in   consideration   of   mar-  cate  in  accordance  with  the  terms  of 

riage    to    chancre    the    certificate    as  the   agreement  by  him  executed   the 

claimed,  and  Edith  M.  Stanley  per-  contract    entirely."      Id.    per    Smith, 

formed  her  part  of  the  contract  rely-  J. 

ing  upon  such  agreement,  and  there-  ^^  ]\/[(,Keon    v.    Ehringer,    48    Ind, 

after    her    husband     performed     his  App.  22fi.  95  N.  E.  604. 

part  of  the  contract,  by  having  the  ^^  Grimbley   v.    Harrold,   125    Cal. 

certificate   changed   as   he   agreed    to  24,  73  Am.  St.  Rep.  19,  57  Pac.  558. 

do,  the  contract  thereby  became  fully  ^o  ^tronge      v.      Supreme      Lodge, 

executed,  and  the  wife  had  a  vested  Knights  of  Pythias,  189  N.  Y.  340, 

interest  in  that  policy  of  which  her  12  L.R.A.(N.S.)  120Gn,  82  N.  E.  433. 
husband  could  not  devest  without  her 
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cate  may  be  enforced  in  equity  although  it  is  not  assignable  at 
law.^ 

Where  it  is  agreed  between  a  member  of  a  benefit  society,  his 
beneficiary,  and  a  third  person  that  the  latter  shall  receive  the 
insurance  money,  his  lack  of  substitution  as  beneficiary  in  the 
manner  provided  in  the  constitution  and  by-laws  of  the  society 
does  not  affect  the  agreement  nor  deprive  him  of  his  equity,  when 
the  society  does  not  insist  upon  it  and  has  paid  the  fund  into 
court.^  Again,  a  mutual  benefit  association  having  issued  a  certifi- 
cate disclosing  that  the  beneficiary  was  a  sister-in-law  of  the  mem- 
ber, and  having  received  payments  of  dues  thereunder,  cannot 
assert,  as  a  defense  to  an  action  by  the  beneficiary  upon  such  certifi- 
cate, that  she  was  not  a  proper  person  to  be  designated  as  benefi- 
ciary.' 

But  under  a  Missouri  decision  a  member  who  has  designated  his 
wife  as  sole  beneficiary  and  has  agreed  not  to  change  the  designa- 
tion in  consideration  of  her  care  for  him  and  her  payment  of 
dues  and  assessments,  can,  nevertheless  change  said  beneficiary  by 
appointing  his  daughter  to  receive  part  of  the  benefit,  and  this  is  so 
held,  independently  of  a  statute  permitting  a  change  notwithstand- 
ing like  contracts.*  Nor  can  the  insured  and  the  insurer  so  stipulate 
in  a  certificate  as  to  defeat  the  rights  of  those  whom  the  charter  de- 
clares to  be  beneficiaries.^ 

§  742a.  Mutual  promises  of  parents  not  to  change  beneficiaries: 
children  may  not  enforce  contract.— Under  a  Michigan  decision  the 

iPtacek  V.  Pisa,  231  111.  522,  14  App.    105,    120    S.    W.    628.      See 

L.R.A.(N.S.)  537,  83  N.  E.  221.  §§  756,  878  et  seq.  herein. 

2  Brett  V.  Warnick,  44  Oreg.  511,       ^  So  held  m  Duvall  v.  Goodson,  79 

102  Am.  St.  Rep.  639,  75  Pac.  1061.  Ky.  224.    The  court,  per  Cofer,  C.  J., 

On  right  of  third  person  to  main-  said :      "We   decided   in  the   case   of 

tain   action   upon   promise   of   bene-  Kentucky  Masonic  Mutual  Liieltis 

ficiary  to  insured  to  pay  all  or  part  Co      v.     Miller,     13     Bush      (K>^) 

of  proceeds  of  policy  to  such  third  494     that    'it    is    not    in    the    pow- 

4-     ;     oo  T  T?  A  /^xr  (i  ^  er  of  the  company  or  ot  the  mem- 
person,  see  note  in  22  L.R.A.(NS  )  ^^  ^^  both" to  alter  the  rights  of 

639;  on  enforceability  of  promise  by  ^^^'^^  ^^^^  ^^  ^^^  ^^^^^^^^  ^^^  ^^^1^^^^ 

beneficiary  to  pay  proceeds  of  hte  in-  ^^    ^^    beneficiaries,    except    in    the 

surance  to  thud  person,  see  note  in  ^^^^  ^^^  ^^  ^.j^g  ^^^.^^^  therein  indi- 

40   L.R.A.(N.S.)    692.  cated,'  and  we  held  in  that  case  that 

'  Stronge  v.  Supreme  Lodge  g^g^  jf  Miller  and  the  company  had 
Knights  of  Pythias,  189  N.  Y.  346,  intended  by  the  stipulation  in  the 
12  L.R.A.(N.S.)  1206,  82  N.  E.  433,  certificate  to  make  the  proceeds  of 
37  Ins.  L.  J.  501.  See  Krause's  his  membership  payable  to  his  ad- 
Estate,  In  re,  —  Pa.  — ,  28  Pitts.  L.  ministrators  or  creditors,  such  stipu- 
J.  N.  S.  29.  lation    could    not    have    defeated    tlie 

*  Supreme  Council  of  the  Royal  rights  of  those  whom  the  charter  de- 
Arcanum     V.     Hertzman,     140     Mo.  dares  to  be  beneficiaries."     Id.  229. 
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mutual  promises  of  a  father  and  mother  who  each  hold  a  certifi- 
cate in  which  the  other  is  named  as  beneficiary  never  to  change 
the  beneficiaries  and  in  case  of  the  death  of  either  their  children 
should  always  remain  the  beneficiaries  creates  no  legal  equitable 
interest  of  the  children  in  the  fund  derived  on  the  death  of  the 
surviving  parent  and  they  cannot  compel  the  enforcement  of  the 
contract  where  the  father  had  remarried  and  substituted  his  second 
wife  as  beneficiary.® 

§  743.  No  vested  right  though  beneficiary  has  possession  of  cer- 
tificate.— If  the  by-laws  provide  that  the  member  may  surrender 
his  certificate  and  procure  a  new  one,  designating  another  person 
as  beneficiary,  such  member  does  not,  by  naming  a  beneficiary 
and  transferring  the  possession  of  the  certificate  to  him,  thereby 
convey  to  him  any  vested  right  or  interest  in  the  benefit  during 
the  member's  life,  and  the  latter  may  surrender  his  certificate 
and  procure  a  new  one  to  the  exclusion  of  the  first-named  benefi- 
ciary; and  this  h^s  been  so  held  even  though  the  member  regains 
possession  of  the  certificate  by  false  and  fraudulent  representations,' 
for  the  rights  of  a  beneficiary  named  in  a  certificate  of  insurance 
in  no  wise  depend  upon  the  possession  thereof  by  the  beneficiary.* 
And  the  manner  in  which  a  claimant  to  benefits  came  into  the 
possession  of  the  certificate  is  immaterial,  as  it  is  presumed  that 
such  possession  was  lawfully  obtained  and  the  rights  of  the  desig- 
nated beneficiary  in  nowise  depend  upon  said  possession.^  So  it 
is  held  in  Missouri  that  neither  the  possession  of  the  certificate 
nor  the  payment  of  assessments  by  the  beneficiary^  deprives  the 
member  of  the  right  to  change  the  beneficiary.^"  If,  however,  the 
constitution  provides  that  the  designated  beneficiary  shall  be  en- 
titled to  the  fund  and  makes  no  provision  as  to  changing  the 
beneficiary,  and  the  certificate  is  held  by  the  party  so  designated, 
he  is  entitled  to  the  fund  as  against  one  designated  by  will  to 
receive  the  fund.^^ 

^  Knights  of  the  Morlern  Macca-  40  Ins.  L.  J.  280.     "It  is  immaterial 

bees    V.    Sharp,    163    Mich.    440,    33  whether   he^  gave   her   the   policy   or 

L.R.A.(N.S.)  780,  128  N.  W.  786,  40  whether  she  ever  saw  it."     Id.'  per 

Ins.  L.  J.  309.  Smith.  J. 

'  Brown  v.   Grand   Lodge   Ancient  ^°  Masonic  Benefit  Assoc,  v.  Bunch, 

Order    United    Workmen,'  80    Iowa,  109  Mo.  560,  579,  580,  19  S.  W.  25, 

287,  20  Am.  St.  Rep.  420,  45  N.  W.  per    Gantt,    P.    J.,    citing    Masonic 

884.     See  §§  730,  849  herein.  Mutual  Benefit  Soe.  v.  Burkhart,  110 

8  Supreme      Lodge      Knights      of  Ind.  189,  10  N.  E.  79,  11  N.  E.  449; 

Pvthias  V.  Ferrell,  83  Kan.  491,  33  Richmond  v.  Johnson,  28  Minn.  447, 

L.R.A.(N.S.)    777,  112  Pac.  155.  10  N.   E.-  596;   Splawn  v.   Chew,  60 

^  Supreme      Lodge      Knights      of  Tex.  534. 

Pvthias    V.    Ferrell,    83    Kan.    491,  ^^  Silva  v.  Supreme  Council  Port- 

33  L.R.A.(N.S.)    777,  112  Pac.  155,  uguese  Union  of  State  of  California, 
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§  744.  Provisions  as  to  designation  or  change  of  beneficiary  in 
charter,  by-laws,  etc.,  must  be  complied  with  if  possible. — The 
charter  ur  coii^litutiuii  and  by-laws  are  the  source  of  power  in 
associations  or  societies  of  this  character;  ^^  so  that  if  they  prescribe 
a  certain  mode  by  which  the  beneficiary,  under  a  benefit  certifi- 
cate, shall  be  changed,  this  mode  must,  in  the  absence  of  waiver, 
be  complied  with,  so  far,  at  least,  as  is  possible,"  or,  as  is  held 


109  Cal.  373,  42  Pao.  32,  25  Alb.  L. 
J.  (N.  S.,  Vol.  5)  65. 

^2  Masonic  Benefit  Assoc,  v.  Bunch, 
109  Mo.  560,  579,  19  S.  W.  25,  per 
Gantt,  P.  J.,  citing  V.an  Bibber  v. 
Van  Bibber,  82  Ky.  347:  Duvall  v. 
Goodson,  79  Ky.  224;  Arthur  v.  Odd 
Fellows  Beneficial  Assoc,  of  Colum- 
bus, 29  Ohio  St.  557;  Maryland 
Mutual  Benefit  See.  v.  Clendennin,  44 
Md.  429.  433,  22  Am.  Eep.  _52; 
Bacon's  Benefit  Societies,  sec.  23 <. 

"  California. — McLaushlin  v.  Mc- 
Laughlin, 104  Cal.  171,^43  Am.  St. 
Rep.  83,  37  Pac.  865. 

Illinois. — Gordon  v.  Gordon,  117 
111.  App.  91;  Flannerv  v.  Gleason, 
133  111.  App.  398:  Highland  v.  High- 
land, 13  111.  App.  510.  See  Freund 
V.  Freund,  218  111.  189,  109  Am.  St. 
Rep.  283,  75  N.  E.  925,  35  Ins.  L.  J. 
23  (New  York  life  policv,  under  N. 
Y.  Ins.  L.  1909,  c.  33,  sec.  211,  c.  28 
Consol.  L.,  Parker's  N.  Y.  Ins.  L. 
[ed.  1915]  p.  334,  providing  as  to 
change  of  beneficiary)  ;  Mason  v. 
Maso^n,  160  Ind.  191.  " 

Indiana. — Holland  v.  Tavlor,  111 
Ind.  121,  127,  12  N.  E.  116":  :\Iodern 
Brothei'hood  of  America  v.  ]Matko- 
vitch,  56  Ind.  App.  8,  104  N.  E.  705. 

loua.  —  Modern  Woodmen  of 
America  v.  Little,  114  Iowa,  109,  56 
N.  W.  216;  Wendt  v.  Iowa  Legion  of 
Honor,  72  Iowa,  682,  34  N.  W.  470; 
Stephenson  v.  Stephenson,  64  Iowa, 
534,  121  N.  W.  19. 

Kentucky. — Leaf  v.  Leaf,  92  Ky. 
166,  17  S.  W.  3.54;  National  Ex- 
change Bk.  V.  Bright,  18  Kv.  L.  Rep. 
588,  36  S.  W.  10,  38  S.  W.'l35.  But 
see  Manning  v.  Ancient  Order  United 
Workmen,   86   Ky.   136,   9    Am.    St. 


Rep.  270,  5  S.  W.  385,  9  Ky.  L. 
Rep.  428. 

Maine. — Grand  Lodge  Ancient 
Order  United  Workmen  v.  Edwards, 
111  Me.  359,  89  Atl.  147. 

Max.'iachusetts. — Clark  v.  Supreme 
Council  Roval  Arcanum,  176  Mass. 
468,  57  N.  E.  787;  Daniels  v.  Pratt, 
143  :\Iass.  216,  10  N.  E.  166. 

Michigan.  —  Supreme  Lodge 
Knights  of  Honor  v.  Nairn,  60  Mich. 
44,  26  N.  W.  826. 

Missouri. — St.  Louis  Police  Relief 
Assoc.  V.  Strode,  103  :\ro.  App.  694, 
77  S.  W.  1091 ;  Grand  Lodge  Ancient 
Order  LTnited  Workmen  v.  Ross,  80 
Mo.  App.  621 ;  Coleman  v.  Supreme 
Lodge  Knights  of  Honor,  18  Mo. 
App.  189. 

Montanu. — Knights  of  Maccabees 
of  the  World,  34  Mont.  357,  115  Am. 
St.  Rep.  332,  86  Pac.  423. 

Xew  Jersei/. — Grand  Lodge  Ancient 
Order  United  Workmen  v.  Gandv,  63 
N.  J.  Eq.  692,  53  Atl.  142 ;  American 
Legion  of  Honor  v.  Smith,  45  N.  J. 
Eq.  466,  17  Atl.  770. 

New  York.— Fink  v.  Fink.  171  N. 
Y.  616,  64  N.  E.  506,  revg.  Fink  v. 
Delaware,  Lackawanna  &  Western 
?.Iutual  Aid  Society.  68  N.  Y.  Supp. 

80,  57  App.  Div.  507;  Wilson  v. 
Bryce,  60  X.  Y.  Supp.  132,  43  App. 
Div.  491;  Smith  v.  Harman,  28  Misc. 

081,  59  N.  Y.  Supp.  1044;  Covne  v. 
Bowe,  48  N.  Y.  Supp.  937,  23  App. 
Div.  261,  atT'd  161  N.  Y.  633,  57  N. 
E.  1107;  Grccno  v.  Greeno,  23  Hun 
(N.  Y.)  478;  Ireland  v.  Ireland,  42 
Hun  (N.  Y.)  212,  25  N.  Y.  Week. 
Dig.  3:15. 

Xorth 'Carolina.— TAUott  v.  Whed- 
bee,  94  N.  C.  115. 
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in  some  cases,  substantially  complied  with^*  in  the  absence  of 
fraud,  mistake,  or  other  ground,  warranting  the  interposition  of 
equity ;  ^^  and  any  material  deviation  invalidates  the  change ;  ^^ 
and  if  a  particular  mode  of  effecting  the  change  is  prescribed  all 
others  are  excluded ;  "  and  the  rule  applies  to  foreign  corporations 
doing  business  under  a  statute  of  a  state  other  than  that  of  its 
incorporation ;  ^^  so  the  requirements  of  the  certificate  must  be 
complied  with  as  to  the  right  of  substitution  or  change  of  benefi- 
ciaries where  they  are  imperative ;  ^^  and  even  a  reserved  power  to 
change  the  beneficiary  under  a  benefit  certificate  is  subject  to  the 
limitations  as  to  the  mode  of  exercise ;  2°  but  acceptance  of  a  new 
certificate  changing  the  beneficiary  is  not  necessary  unless  expressly 
so  provided.^ 

Again,  if  the  by-laws  and  rules  of  a  mutual  benefit  society  pro- 
\dde  for  a  change  of  beneficiaries  upon  compliance  with  certain 
requirements,  and  that  the  lodge  shall  thereupon  issue  a  new  certifi- 
cate to  certain  persons,  the  society  has  no  discretion  as  to  the 
change,  which  is  conclusive  concerning  compliance  with  said  rule, 
and  exclusive  of  a  determination  thereupon  by  the  court.^ 

Ohio.— Chareh  v.  Cliareh,  57  Ohio  of  America,  163  Mo.  App.  186,  146 

St.  561,  39  Ohio  L.  J.  157,  49  N.  E.  S.    W.    102 ;    Londry    v.    Sovereign 

408.  Camp.  Woodmen  of  the  World,  140 

Oregon.— Independent     Order     of  Mo.    App.    145,    124     S.    W.    530; 

Foresters  v.   Keliher,  36   Oreg.   501,  Modern    Woodmen    of    America    v. 

78  Am.   St.  Rep.  785,  59  Pac.  324,  Headle,  88  Vt.  37,  L.R.A.1915A,  580, 

1109.  90  Atl.   893;   McGowan  v.   Supreme 

Pennsylvania. — Hamilton  v.  Royal  Court     of     Independent     Order     of 

Arcanum,  189  Pa.  273,  43  Wkly.  N.  Foresters,   104   Wis.   173,   80   N.   W. 

C.  415,  29  Pitts.  L.  J.  N.  S.  277,  42  603.     See  §§  746,  751  herein. 

Atl.  186;  National  Mut.  Aid  Soc.  v.  ^^  Farra  v.  Braman,  171  Ind.  529, 

Lupoid,  101  Pa.  St.  111.  86  N.  E.  843;  Modern  Woodmen  of 

South   Dakota. — Stemler   v.    Stem-  America  v.  Headle,  88  Vt.  37,  L.R.A. 

ler,  31  S.  Dak.  595,  141  N.  W.  780.  1915A,  580,  90  Atl.  893. 

Texas.  —  Flowers     v.     Sovereign  ^^  Independent  Order  of  Foresters 

Camp,   Woodmen   of  the  World,  40  v.  Keliher,  36  Oreg.  501,  78  Am,  St. 

Tex.  Civ.  App.  593,  90   S.  W.  526.  Rep.  785,  59  Pac.  324,  1109. 

But   see    Splawn    v.    Chew,    60    Tex.  "Abies  v.  Ackley,  133  Mo.  App. 

532.  594,  113  S.  W.  698,  38  Ins.  L.  J.  41. 

Vermont. — Modern     Woodmen     of  ^^  Charch   v.   Charch,   57   Ohio   St. 

America  v.  Headle,  88  Vt.  37,  L.R.A.  561,  30  Ohio  L.  J.  157,  49  N.  E.  408. 

1915A,  580,  90  Atl.  893.  ^^  Finnell    v.    Franklin,    55    Colo. 

Change    of   beneficiary    must    con-  156,   134   Pac.   122. 

form-  to  requirements  of  the  constitu-  ^^  Modern  Woodmen  of  America  v. 

tion  and  by-laws:     Jinks  v.  Banner  Headle,  88  Vt.  37,  L.R.A.1915A,  580, 

Lodge  No.  484,  of  Ladies  &  Knights  90  Atl.  893. 

of  Honor,  139  Pa.   St.  414,  21  Atl.  ^  Eatman  v.  Eatman,  —  Tex.  Civ. 

4,    affirming    37    Pitts.    L.    J.    (Pa.)  App.  — ,  135   S.   W.  165. 

446.                                           ■  2  SchoU  v.  Sadoury  (1894)   —  Pa. 

1*  Henderson  v.  Modern  Woodmen  — ,  25  Pitts.  L.  J.  43. 
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A  by-law  of  a  mutual  benefit  association  providing  that  "any 
member  may  change  the  beneficiary  designated  upon  application 
in  writing,  stating  to  whom  he  desired  such  benefits  paid,  the 
surrender  of  his  old  certificate  and  the  payment  of  a  fee  of  one 
dollar,"  is  a  rea-^onable  regulation  of  the  right  of  the  member  to 
exercise  the  power  of  appointment  of  the  beneficiary  whenever 
and  so  often  as  he  pleases.^ 

A  provision  in  the  certificate  that  the  beneficiary  may  be  changed 
at  any  time  by  a  compliance  with  the  laws  of  the  organization, 
refers  to  the  laws  which  are  in  existence  at  the  time  of  the  change, 
and  not  at  the  time  of  the  issuance  of  the  certificate ;  *  and  wiiere 
the  certificate  provided  that  any  change  of  beneficiary  must  be 
in  compliance  with  the  laws  of  the  society,  and  there  was  a  pro- 
vision in  the  constitution  at  the  time  the  certificate  was  issued 
that  no  change  in  the  beneficiary  could  be  made  except  with 
his  consent,  which  was  subsequently  repealed,  it  was  held  that 
consent  of  the  beneficiary  was  not  necessary  to  a  new  appoint- 
ment after  such  repeal,  and  that  thereafter  a  change  could  be 
made  by  complying  with  the  laws  of  the  society  then  in  force.^ 
If  a  life  policy  expressly  provides  a  mode  of  changing  the  benefi- 
ciary as  by  endorsement  upon  the  contract  such  change  cannot 
take  effect  at  any  other  time  or  in  any  other  manner  unless  the 
society  consents,  and  such  requirement  of  an  indorsement  does 
not  make  the  act  so  required  to  be  done  by  the  society  a  mere 
ministerial  one.^ 

§  744a.  Same  subject:  what  is  and  is  not  sufficient  compliance. — 
Where  the  by-laws  provided  that  to  effect  a  valid  change  of  benefi- 
ciaries the  member  should  indorse  upon  the  certificate  the  name 
of  the  new  beneficiary  and  affix  his  signature  to  the  indorsement, 
it  was  held  that  such  an  indorsement  by  the  president  of  the  lodge, 
in  accordance  with  a  verbal  message  from  the  member,  was  sufii- 
cient  to  effect  the  change,  especially  where  the  same  had  been 
ratified  by  the  association  by  payment  to  the  new  beneficiaries  as 
directed.' 

'  Union  Mut.  Assn.  v.  Montgomery,  of  America  v.  Franke,  137  III.  118, 

70  Midi.  587,  14  Am.  St.  Rep.  519,  27  N.  E.  86. 

38  N.  W.  588.  6  Sheppard    v.    Crowley,    61    Fla. 

*  Supreme  Council  Catholic  Knights  735,  55  So.  841, 

of  America  v.  Mi)rrison,  16  R.  I.  468,  "^  Schmidt     v.     Iowa     Knisrhts     of 

17  Atl.  57;  Supreme  Council  Catholic  Pythias    Assoc.    82    Iowa,    304,    11 

Knisrhts  of  America  y.  Franke,  137  L.R.A.    205,    47    N.    W.    1032.      See 

111.  118,  122,  27  N.  E.  86.  Slnyock  v.  Shryock,  50  Neb.  886,  70 

^  Supreme  Council  Catholic  Knight-s  N.  W.  515. 
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Mere  intention  to  change  is  insufficient,^  and  if  under  a  law 
of  the  society  declaring  who  shall  be  entitled  to  benefits  where 
there  is  no  other  legal  designation  a  letter  from  a  member  stating 
his  intent  that  his  son  should  receive  the  benefit  does  not  constitute 
such  legal  designation  where  it  does  not  conform  to  the  require- 
ments as  to  the  designation  of  new  beneficiaries.^  And  if  the 
mode  is  confined  to  the  surrender  of  the  old,  and  to  the  issuance  of 
the  new,  benefit  certificate,  and  the  insured,  having  the  power, 
fails  to  make  official  application  for  the  change,  and  to  pursue 
the, proper  course  to  effect  it,  no  change  can  be  made  by  his  oral 
declarations  of  intention  merely,  or  by  the  delivery  of  the  certifi- 
cate to  the  person  whom  he  wishes  to  become  his  new  beneficiary.^" 
So  the  mere  expression  of  a  desire  to  have  a  beneficiary  changed 
made  to  an  officer  of  a  local  lodge  is  not  a  compliance  with  a 
recjuirement  that  a  certificate  be  executed  by  the  member  showing 
what  disposition  of  his  endowment  he  wishes  made.^^  Again,  if 
an  unmarried  man  agrees  with  a  woman  as  an  inducement  to 
marriage  Avith  him,  that  he  will  change  the  designation  in  his 
certificate  and  make  her  his  beneficiary  and  there  is  nothmg  m 
any  statute  or  in  the  charter,  by-laws  or  certificate  preventing 
such  change,  but  he  does  nothing  after  marriage  with  her  to  effect 
such  change,  except  to  promise  her  at  intervals  to  do  so,  and  to 
M-rite  her  that  he  had  written  the  association  requesting  the  change 
she  cannot  recover  as  widow  as  against  the  one  designated  in  the 
certificate  as  beneficiary.^^  Under  a  Wisconsin  decision  an  agree- 
ment to  name  his  minor  children  as  beneficiaries  was  made  by 
the  member  on  compromising  a  claim  for  alimony  on  the  part 
of  his  divorced  wife  but  insured  did  nothing  to  effect  the  change 
ia  conformity  with  the  by-laws  of  the  society,  the  statute  permit- 
ting such  change  without  the  beneficiary's  consent  by  complying 
with  said  laws.  It  was  held  that  the  agreement  was  binding  only 
as  to  that  part  of  the  benefit  payable  to  his  estate  as  the  assured 
had  no  ownership  in  the  fund  payable  after  his  death.^^     xhe 

8  Smith  V.  Locomotive  Enarineers'  Assoc.  122  Minn.  273,  49  L.R.A. 
Mutual  Life  &  Acci.  Ins.  Ass^oe.  138  (N.S.)  141,  142  N.  W.  333,  41  Ins. 
Ga.  117,  76  S.  E.  44.  L.  J.  704. 

9  Grand  Lodge  Ancient  Order  ^^  Smith  v.  Locomotive  Engineers' 
United  Workmen  v.  Edwards,  111  Mutual  Life  &  Accident  Ins.  Assoc. 
Me.  359,  89  Atl.  147.  138  Ga.  717,  76  S.  E.  44. 

10  McLauijlilin  v.  McLaughlin,  104  On  marriage  of  insured  as  affect- 
Cal.  171,  43  Am.  St.  Rep.  83,  37  ing  previous  designation  of  bene- 
Pac.   865.  fieiary,  see  note  in  49  L.R.A. (N.S.) 

11  Slaughter  v.  Slaughter,  186  Ala.  141. 

302,  65  So.  348.     See  also  Vanasek       "  Faubel  v.  Eckhart,  151  Wis.  155, 
V.      Western      Bohemian      Fraternal    138  N.   W.   015. 
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fact  that  one  to  whom  a  certificate  of  membership  issued  in  which 
his  daughter  was  named  as  a  beneficiary,  subsequently  marrierl, 
and  after  his  marriage  inserted  in  the  certificate  the  name  of  lii.s 
wife  as  one  of  the  beneficiaries,  both  he  and  his  wife  intending 
and  believing  that  his  doing  so  entitled   her  to  be  ranked  as  a 
beneficiary,  does  not  have  the  efi'ect  of  giving  his  wife  any  interest 
in  the  certificate,  when  it  was  issued  subject  to  the  by-laws  of  the 
order,  which  required  any  change  of  beneficiaries  to  be  entered  in 
•the  relief  fund  certificate,  or  that  such  certificate  be  surrendered 
and  a  new  certificate  issued,  payable  to  such  person  as  the  member 
might  direct.     This  is  not  a  case  where  equity  can  interfere  to 
remedy  a  defective  execution  of  a  power."     Again,  if  the  insurer 
does  not,  in  lifetime  of  assured,  indorse  the  requisite  consent,  no 
change  of  beneficiary  is  complete  although  all  preliminary  steps 
to  effect  the  change  may  have  been  taken. ^^    ^^d  where  a  certifi- 
cate of  membership  and  insurance  issued  by  a  benefit  society  speci- 
fier the  mode  in  which  a  change  of  beneficiary  may  be  made,  such 
mode  must  l:)e  strictly  followed,  to  be  valid,  and  when  the  certifi- 
cate specifies  that  such  change  is  to  be  made  by  an  entry  thereof 
on  the  records  of  the  society,  a  mere  delivery  of  the  certificate 
by  the  assured  accompanied  with  oral  declarations  in  relation  there- 
to, will  not  constitute  such  a  compliance  as  will  work  a  change 
of  beneficiary.^^     So  the  change  may  be  rendered  ineffectual  by 
the  act  of  the  assured  in  sending  his  application  for  a  change  of 
beneficiary  through  the  mail."     So  where  the.  constitution  of  a 
society  provided  that  a  change  of  the  beneficiary  must  be  made 
on  certain  blanks,  and  entered  on  certain  books,  and  the  meml^er, 
who  had  named  his  wife  as  beneficiary,  had  subsequently  assigned 
the  certificate  to  his  creditors  without  complying  with  the  provi- 
sion of  the  society,  it  was  held  that  the  wife,  whose  name  was 
regularly  inserted  in  the  books,  was  entitled  to  the  fund.^^     So 
als(j  where  the  by-laws  provided  that,  in  order  to  change  the  bene- 
ficiary, the  certificate  must  be  surrendered,  and  a  new  one  issued, 

1*  Thomas   v.    Thomas,   131   N.   Y.  "-Kiii-ihts    of    Maccabees    of    the 

205,  27  Am.  St.  Rep.  582,  30  N.  E.  Worhl  v.  Sackett,  34  Mont.  357,  115 

61.  Am.    St.    Rep.    532,    86    Pac.    423; 

15  Freiind  v.  Fr£und,  218  111.  189,  Flowei'ss  v.   Sovereiirii    Camp,   Woo.l- 
109  Am.  St.  Rep.  283,  75  N.  E.  925.  men  ol'  the  Worhl,  10  Tex.  Civ.  App. 

On  effect  of  death  of  assured  be-   593,  90  S.  W.  526. 
fore    contrmi^latcd    clianse    of    bene-        ^^  Hotel      Men's      Mutual      Benefit 
ficiary  to  complete,  see  notes  in  84    Assoc,   v.   Brovvu    (U.   S.   C.   C.)    33 
L.H.A.(N.S.)  277,  L.K.A.1915A,  580.    Fed.  11. 

16  Rollins  V.  McHatton,  IG  Colo. 
203,  25  Am.  St.  Rep.  260,  27  Pac. 
254. 
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the  fact  that  the  insured  who  subsequently  married,  intended  to 
name  his  wife  as  beneficiary,  and  for  that  purpose  dehvered  the 
poHcy  to  his  brother  with  instructions  to  effect  the  change,  will 
not  defeat  the  right  of  the  first-named  beneficiary  where  the  certifi- 
cate is  not  surrendered  before  the  insured's  death,  even  though 
the  member  had  requested,  and  the  secretary  had  agreed,  to  have 
the  change  made.^^  And  where  the  by-laws  provided  that  if  at 
any  time  the  member  desired  to  change  the  beneficiary,  he  should  ^ 
surrender  the  certificate,  and  a  new  one  would  be  issued  payable 
to  the  new  beneficiary,  it  was  held  that  a  person  whose  name  was 
written  in  a  blank  space  following  the  name  of  the  original  benefi- 
ciary could  not  claim  the  fund,  and  the  person  first  named  was 
entitled  to  recover.^"  And  again,  where  the  by-law  of  a  mutual 
society  provided  that  the  member  should  sign  his  designation  of 
the  beneficiary,  it  was  held  that  merely  writing  the  names  of 
certain  persons  on  the  blank  provided  for  that  purpose,  without 
the  member's  signing,  did  not  constitute  a  sufficient  designation,^ 
So,  also,  in  another  case,  where  the  by-laws  of  the  society  provided 
that  a  member  might  change  the  beneficiary  in  his  certificate,  by 
surrendering  the  certificate  and  paying  a  certain  fee,  whereupon 
a  new  certificate  would  be  issued,  it  was  held  that  it  was  not  suffi- 
cient, to  effect  a  change,  for  the  member  to  merely  indorse  upon 
the  certificate  a  direction  to  pay  the  benefit  to  another  than  the 
person  originally  designated.^  Again,  where  upon  the  return  and 
surrender  by  a  member  of  a  mutual  benefit  association  of  his 
certificate,  "for  the  purpose  of  securing  a  change  of  beneficiary," 
he  directed  the  new  certificate  to  be  made  payable  to  such  person 
or  persons  as  he  should  designate  and  name  in  his  last  will  and 
testament,  and  the  new  certificate  was  issued  accordingly,  but  no 
person  was  ever  named  or  designated  as  such  beneficiary  by  last 
will,  or  otherwise,  it  was  held  that  the  attempted  change  of  bene- 
ficiaries was  incomplete,  and  hence  ineffectual,  and  that  the  con- 
tract of  insurance  must  be  regarded  as  though  the  former  certifi- 
cate had  never  been  returned  and  surrendered.' 

19  McLaughlin  v.  McLaughlin,  104  H.  556,  4  Atl.  792;  Lodge  v.  Nairn, 
Cal.  171,  43  Am.  St."  Rep.  83,  37  Pae.  60  Mich.  44,  26  N.  W.  826;  Bacon's 
865,  39  Cent.  L.  J.  427.  Benefit  Societies,  sees.  240,  284. 

20  Thomas  v.  Thomas,  131  N.  Y.  ^  Elliott  v.  Whedbee,  94  N.  C.  115. 
205,  27  Am.  St.  Rep.  582,  30  N.  E.  2  j^j^^g  ^.  Banner  Lodge  No.  484 
61,  60  Hun  (N.  Y.)  382,  42  N.  Y.  of  Ladies  &  Knights  of  Honor,  139 
St.  Rep.  873,  21  Ins.  L.  J.  464;  dis-  Pa.  St.  414,  21  Atl.  4. 
tinguishing  Luhrs  v.  Luhrs,  123  N.  '  Grace  v.  Northwestern  Mut.  Re- 
Y.  367,  9  L.R.A.  534,  20  Am.  St.  Rep.  lief  Assn.  87  Wis.  562,  41  Am.  St. 
754,  25  N.  E.  388;  citing  Scott  v.  Rep.  62,  58  N.  W.  1041. 
Provident  Mutual  Relief  Assoc.  63  N. 
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§  745.  When  mode  prescribed  by  charter  differs  from  general 
rule  of  law. — Whatever  may  be  the  rule,  when  the  charter  does  not 
provide  a  mode  of  exercising  corporate  power,  it  is  quite  clear  that 
where  the  charter  does  prescribe  the  mode  it  must  he  followed, 
even  tliough  it  requires  a  procedure  different  from  the  one  pre- 
scribed by  a  general  rule  of  law.* 

§  746.  Change  of  beneficiary:  exceptions  to  the  rule  that  by-laws 
must  be  followed. — Although  as  a  general  rule,  the  provisions  of 
the  by-laws  and  policy  relating  to  a  change  of  beneficiary  must  be 
followed,  nevertheless  there  are  certain  exceptions  thereto.  Thus, 
1.  If  the  society  has  waived  a  strict  compliance  with  its  own  rules, 
and  has  issued  a  new  certificate  to  insured  upon  his  request  to 
change  the  beneficiary,  the  original  beneficiary  cannot  avail  him- 
self of  the  noncompliance  with  the  by-laws;  2.  If  assured  is  unable 
to  comply  literally  with  the  regulations,  equity  will  treat  the  change 
as  legally  made ;  3.  If  assured  does  all  in  his  power  to  change  the 
beneficiary  in  accordance  with  the  requirements  of  the  by-laws, 
but  dies  before  the  issuance  of  the  new  certificate,  equity  will  decree 
that  to  be  done  which  ought  to  be  done,  and  act  as  though  the 
certificate  were  issued.* 

*  Presbyterian  Mutual  Assurance  Pennsylvania.  —  National  Mutual 
Fund  V.  Allen,  106  Ind,  593,  597,  7  Aid  Society  v.  Lupoid,  101  Pa.  St. 
N.  E.  317,  per  Elliott,  J.  111. 

*  Supreme  Conclave  Royal  Adel-  Texas. — Byrne  v.  Casey,  70  Tex. 
phia  V.  Capella,  41  Fed.  1,  per  247,  8  S.  W.  38 ;  Splawn  v.  Chew,  60 
Brown,  J.  Upon  the  first  exception  Tex.  532;  citing  on  the  second  excep- 
the  court  says:  "This  naturally  fol-  tion,  Grand  Lodge  Ancient  Order 
lows  from  the  fact  that  having  no  United  Workmen  v.  Child,  70  Mich, 
vested  interest  in  the  certificate  dur-  163,  38  N.  W.  1;  and  citing  on  the 
ing  the  lifetime  of  the  assured,  he  third  exception,  Supreme  Lodge  v. 
has  no  right  to  require  that  the  rules  Nairn,  60  Mich.  44,  26  N.  AV.  826 ; 
of  the  association  which  are  framed  National  American  Assoc,  v.  Kirgin, 
alone  for  its  protection  and  guidance  28  Mo.  App.  80;  Kepler  v.  Supreme 
are  not  complied  with."  Id.  4  {cit-  Lodge  Knights  of  Honor,  45  Hun  (N. 
ing:  Y.)    274,    10   N.   Y.    St.   Rep.    383; 

Illinois. — Martin  v.  Stubbings,  126  Mayer   v.    Equitable    Reserve    Fund 

111.  387,  9  Am.  St.  Rep.  626, 18  N.  E.  Life  Assoc.  49  Hun   (N.  Y.)   336,  2 

657.  N.  Y.  Supp.  79,  17  N.  Y.  St.  Rep. 

Kdnsas. — Titsworth    v.    Titsworth,  525. 
40  Kan.  571,  20  Pac.  213.  See  also  to  the  same  points  Holden 

Kentucky. — Manning     v.     Ancient  v.  Modern  Brotherhood  of  America, 

Order  United  Workmen,  86  Kv.  136,  151   Iowa,  673,  132   N.   W.   329,   40 

9  Am.  St.  Rop.  270,  5  S.  W.  "385,  9  Ins.  L.  J.  1947,  1952,  citing: 
Ky.  L.  Rep.  428.  /oho.— Waiulell  v.  :\Ivstic  Toilers, 

New  Hampshire.  —  Knights  of  130  Iowa,  639,  105  N.  W.  448;  Shu- 
Honor  V.  Watson,  64  N.  H.  517,  man  v.  Ancient  Order  United  Work- 
15  Atl.  125;  Brown  v.  Mansur,  64  men,  110  Iowa,  642,  82  N.  W.  331; 
N.  H.  39,  5  Atl.  768.  Carpenter  v.  Knapp,  101  Iowa,  712, 
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If  a  member  has  done  all  in  his  power  to  effect  a  change  in 
conformity  to  the  society's  requirements  the  change  will  be  regarded 
by  the  courts  as  effected.®  And  the  attempted  change  is  sufficient 
as  between  claimants  Qf  the  fund  which  has  been  paid  into  court, 
where  the  requirements  of  constitution  of  the  order  relating  thereto 
have  been  complied  with  as  far  as  the  certificate  holder's  condition 
permits,  and  the  intent  to  make  said  change  is  manifest  and  the 
person  intended  as  beneficiary  is  indicated.'^  If  insured  fully 
complies  with  the  requirements  of  the  order  relative  to  a  change 
of  beneficiary  upon  which  compliance  a  new  certificate  should 
issue  as  of  course,  but  it  is  not  issued  owing  to  the  failure  of 
supreme  body  to  receive  the  preliminary  papers  which  were  de- 
posited in  the  mail,  the  change  w^ill  be  effectual.^  And  where 
a  member  has  done  all  that  he  can  to  change  his  beneficiary, 
under  the  rules  of  the  society,  by  presenting  a  proper  petition 
and  depositing  his  certificate  of  membership,  to  be  fully  attested 
and  forwarded  to  the  officer  whose  duty  it  is  to  make  the  change, 
the  intended  substitute  will  not  be  deprived  of  the  benefit  by 
the  facts  that  the  petition  was  not  sealed  and  attested  or  the 
certificate  forwarded  by  reason  of  the  fraud  and  collusion  of 
the  agent  of  the  association  and  the  former  beneficiary,  who  under- 
took to  prevent  the  change,  if  it  is  shown  that  the  associa- 
tion was  at  all  times  ready  and  willing  to  make  the  change 
and  would  have  done  so  but  for  the  fraud  and  collusion.^  And 
the  change  will  be  held  to  have  been  effected  where  full  compliance 
after  the  member  has  done  all  that  he  is  required  to  do,  is  owing 

38  LR.A.  128,  70  N.  W.  764;  Simeoke  Wisconsin.— Waldum  v.  Homstad, 
V.  Ancient  Order  United  Workmen,  119  Wis.  'M2,  96  N.  W.  806;  Me- 
84  Iowa,  383,  15  L.R.A.  114,  51  N.  W  Gowan  v.  Forresters,  104  Wis.  173, 
8;  Ilirsdd  V.  Clark,  81  Iowa,  200,  9    80  N.  W.  603. 

L.R.A.  841,  47  N.  W.  78;  Brown  v.  ^  gt^^^ier  v.  Stemler,  31  S.  Dak. 
Ancient  Order  United  AYorkmen,  80  595,  141  N.  W.  780;  Carruth  v. 
Iowa,  287,  20  Am.  St.  Rep.  420,  45  Clawson,  111  Va.  699,  133  S.  W. 
N.  W.  884.  178,  40  Ins.  L.  J.  431.     See  §   751 

Indiana. — Isrigg  v.    Sehooley,   125    herein. 
Ind.  94,  25  N.  E.  151.  On  changing  designation  in  bene- 

Massachusetts. — Marsh  v.  Legion  of  fit  certificate  otherwise  than  in  pre- 
Honor,  149  Mass.  512,  4  L.R.A.  382,  scribed  method,  see  note  in  15  L'.R.A. 
21  N.  E.  1070.  350. 

Miclnc]an.    —    Ancient    Order    of       '  Hall  v.  Allen,  75  Misc.  175,  Miss. 
United  Workmen  v.  Child,  70  Mich.    Dec.   (No.  2)   12,  22  So.  4. 
163,  38  N.  W.  1.  *  Wintergerst  v.   Court  of   Honor, 

New   YorA-.— Lahey  v.  Lahey,   174   185  Mo.  App.  373,  170  S.  W.  346. 
N.  Y.  146,  61  L.R.A.  791,  95  Am.  St.       ^  Mar.sh       v.       Supreme       Council 
Rep.   554,   66   N.   E.    670;    Luhrs   v.   American     Legion     of     Honor,     149 
Luhrs,  123  N.  Y.  307,  9  L.R.A.  534,    Mass.  512,  4  L.R.A.   382,   20   N.   E. 
20  Am.  St.  Rep.  754,  25  N.  E.  388.   1070. 
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to  the  fault  of  the  association.^"  So  an  indorsement  made  and 
signed,  in  the  name  of  the  memher  by  another  person,  on  a  benefit 
certificate  sent  him  by  the  member,  who  was  sick,  with  verbal 
instructions  to  indorse  it,  may  be  sufficient  to  change  the  benefi- 
ciary, although  it  was  not  made  in  the  presence  of  the  member, 
and  the  instructions  were  not  given  by  him  in  pei"son  directly 
to  the  signer."  In  another  case,  where  the  constitution  of  a  lodge 
provided  that  any  member  desiring  to  change  his  beneficiary 
might  do  so,  by  authorizing  such  change  in  writing  on  the  back 
of  his  certificate  in  a  prescribed  form,  attested  by  the  recorder, 
with  the  seal  of  the  lodge  attached,  it  was  held  that  a  new  certifi- 
cate issued  by  him,  in  conformity  with  such  provision,  was  valid 
in  the  absence  of  fraud,  although  the  recorder  had  failed  to  witness 
the  signature  of  the  member  to  the  request  for  a  change,  and  had 
signed  and  sealed  the  attestation. ^^ 

By-laws  will  be  liberally  construed  in  order  to  determine  who 
are  entitled  to  benefits  in  a  beneficiary  association  where  the  funds 
from  which  benefits  are  paid  are  provided  by  members.^^ 

§  746a.  Same  subject:  when  formalities  waived:  estoppel. — A 
mutual  benefit  association  may  waive  formalities  required  in  its 
charter  as  to  changing  the  beneficiary,  and  pay  the  benefits  to  the 
new  beneficiary,  although  the  new  direction  made  as  to  its  pay- 
ment was  not  made  by  assured  in  the  mode  pointed  out  by  the 
organic  law  of  the  association,  and  notwithstanding  any  rule  of 
law  of  insurance  that  when  a  policy  is  issued  the  right  to  the  benefit 
at  once  vests  in  the  beneficiary,  and  the  assured  has  no  power  sub- 
sequently over  the  insurance.^^  So  restrictions  as  to  the  persons 
entitled  to  claim  as  beneficiaries  are  for  the  benefit  of  the  insurer 
alone  and  it  may  waive  the  same  in  the  absence  of  some  statute 
or  rule  of  public  policy  to  the  contract.^*     And  compliance  with 

1°  Flannery    v.    Gleason,    133    111.  428.  See  also  Delaney  v.  Delaney,  175 

App.  398.  III.  187,  3  Chio.  L.  J.  Wklv.  58(5.  51 

"Schmidt    V.    Iowa    Knights    of  N.   E.  961,   aff'g  70   111.    App.   130; 

Pythias  Ins.  Assoc.  82  Iowa,  304,  11  Almy      v.      Commercial      Travelers' 

L.R.A.  205,  47  N.  W.  1032.  Assoc,  of  Ind.  —  Ind.  App.  — ,  106 

12  Simcoke  v.  Grand  Lodge  Ancient  N.  E.  893;  Abies  v.  Acklev,  133  Mo. 

Order    United    Workmen,    84    Iowa,  App.  594,  113  S.  W.  698;  Moan  v. 

383,  15  L.R.A.  114,  51  N.  W.  8.  Normile,    56    N.    Y.    Supp.    339,    37 

1^  Shelton  V.  Minnis,  107  INIiss.  133,  App.   Div.   614;   John   Hancock   Mu- 

65    So.   114.      See   also   Journeymen  tual  Life  Ins.  Co.  v.  White,  20  R.  I. 

Butchers'    Protective    &    Benevolent  457,  40  Atl.  5.     See  §  751  herein. 

Assoc.  V.  Bristol,  17  Cal.  App.  576,  ^^  Pleasants    v.    Locomotive    Engi- 

120  Pac.  737.  neers'   Mutual   Life  &   Accident  Ins. 

14  Manning  v.  Ancient  Order  Unit-  Co.   70   W.   Va.   389,   73   S.   E.   976; 

ed  Workmen,  86  Kv.  136,  9  Am.  St.  Schardt   v.   Schardt,  100   Teun.   276, 

Rep.  270,  5  S.  W.  385,  9  Ky.  L.  Rep.  45  S.  W.  340. 
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requirement  as  to  changing  beneficiaries  are  waived  by  the  asso- 
ciation by  the  issuance  of  a  new  certificate  designating  the  new 
appointee.^^  The  granting  of  a  new  beneficiary  certificate  on  an 
application  by  a  member  who  had  an  absolute  right  to  make  the 
change  precludes  any  question  thereafter  as  to  the  sufficiency  of 
a.n  attestation  to  his  signature  to  the  written  application  for  the 
change.^''  Again,  where  the  constitution  of  a  benefit  association 
provides  that  an  application  for  a  change  of  beneficiary  shall  be 
filed  within  thirty  days  of  its  date,  the  association  may  waive  this 
provision  by  the  issuance  of  a  certificate,  naming  the  new  benefi- 
ciary.^^ If  the  approval  of  the  board  of  managers  of  a  relief  asso- 
ciation is  necessary  in  order  to  complete  the  designation  of  a  bene- 
ficiary, their  approval  may  be  presumed  from  the  retention  of  the 
designation  for  an  urfreasonable  period  of  time  without  objection.^^ 

Estoppel  may  arise  against  the  society  to  deny  that  the  change 
was  effectual  and  so  enable  the  new  beneficiary  to  recover.^"  And 
whether  the  change  as  strictly  in  confornjity  with  the  by-laws  is 
immaterial  where  the  association  recognizes  the  member's  right 
to  make  such  change  and  accepts  his  method  of  doing  so,  and 
in  such  case  the  society  is  estopped  from  questioning  the  validity 
thereof.^  Again,  where  a  husband  names  his  wife,  without  further 
mention,  as  beneficiary  in  a  life  insurance  policy,  and  after  her 
death  secures  from  the  agent  of  the  company  a  printed  blank  called 
"change  of  designation"  which-  he  executes,  thereby  substituting 
his  daughter  as  beneficiary,  and  this  paper  is  accepted  by  the  com- 
pany, which  continues  to  receive  the  premiums  on  the  policy 
for  seven  years,  the  company  is  estopped  from  disputing  the  validity 
of  the  paper,  although  the  paper  may  not  have  been  strictly  in 
accordance  with  the  by-laws  of  the  company.^ 

§  746b.  Same  subject:  when  no  waiver  or  estoppel  as  to  formali- 
ties.— After  the  rights  of  a  beneficiary  have  become  vested  by  the 
member's  death  the  society  is  powerless  to  affect  said  rights  by  any 
waiver.^  And  the  acceptance  of  dues  and  assessments  for  a  period 

16  Faubel  v.  Eckhart,  151  Wis.  155,  20  Wanrlell   v.   Mystic   Toilers,   130 

138  N.   W.  615.  Iowa,  639,  105  N.  W.  448. 

"  Simcoke  v.  Grand  Lodge  Ancient  ^  Ross  v.  Rogers,  96  Ark.  154,  131 

Order  of  United  Workmen,  84  Iowa,  S.  W.  336,  40  Ins.  L.  J.  6.     . 

383,  15  L.R.A.  114,  51  N.  W.  8.  ^  g^jith   v.   Metropolitan  life  Ins. 

18  Adams  V.  Grand  Lodge  Ancient  Co.  222  Pa.  226,  20  L.R.A.(N.S.) 
Order  United  Workmen,  105  Cal.  928n,  128  Am.  St.  Rep".  799,  71  Atl. 
321,  45  Am.   St.   Rep.   45,   38   Pac.  11. 

914.  ?  Stemler   v.    Stemler,   31   S.   Dak. 

19  Hanson  v.  Minnesota  Scandl-  595,  141  N.  W.  780;  Modern  Wood- 
navian  Relief  Assoc.  59  Minn.  123,  men  of  America  v.  Headle,  88  Vt. 
60  N.  W.  1091.  37,  L.R.A.1915A,  580,  90  Atl.  893; 

1698 


BENEFICIARIES  §  746c 

of  years,  and  llie  fact  that  the  claimed  beneficiary  was  named 
upon  a  lodge  blank  and  attested  by  the  secretary  do  not  e.4<))> 
the  society  from  asserting  that  the  person  so  named  is  not  within 
the  limitations  of  the  constitution  as  to  the  classes  entitled  to  bene- 
fits nor  are  said  provisions  thereby  waived.*  So  the  fact  that  a 
beneficial  society  has  received  dues  from  a  member  docs  not  estop 
it  from  denying  the  right  of  the  beneficiary  named  in  the  certifi- 
cate to  receive  payment;  nor  is  it  a  waiver  of  the  societies'  rights, 
when  it  had  no  knowledge  until  the  death  of  the  member,  that 
the  beneficiary  so  named  was  not  of  a  class  entitled  under  the  rules 
of  the  order  to  receive  the  benefits,^  Again,  the  failure  of  the 
grand  lodge  of  a  benevolent  insurance  order  to  supply  suljordinate 
lodges  with  proper  blank  forms  of  petition  for,  or  a|)plication  for, 
change  of  beneficiaries,  or  the  failure  of  a  subordinate  lodge  to 
meet  on  a  regular  day  when  a  petition  for  change  of  a  beneficiary 
might  have  been  considered,  is  not  a  waiver  of  the  by-laws  of  the 
organization  as  to  change  of  beneficiaries,  nor  is  it  any  excuse  on 
the  part  of  the  insured  member  for  failing  to  substantially  comply 
with  such  by-laws.^  And  officers 'of  a  subordinate  lodge  whose 
duties  are  ministerial  only,  and  where  the  officers  of  the  grand 
lodge  are  vested  with  such  power,  cannot  waive  compliance  with 
requirements  as  to  changing  beneficiaries.'  Again,  if  it  is  a 
requirement  that  the  new  certificate  changing  the  beneficiary  must 
be  issued  during  the  mcinber's  lifetime  there  is  no  waiver  by  the 
issuance  of  such  certificate  after  member's  death  when  the  society 
had  no  knowledge  thereof.^ 

§  746c.  Same  subject:  waiver  by  payment  of  fund  into  court. — 
Although  the  authorities  are  not  in  harmony  upon  the  point 
whether  a  society  by  paying  the  money  into  court  waives  its  right 
to  object  that  the  designated  beneficiary  is  ineligible  to  claim  as 
such,  still  a  claim  that  there  is  a  waiver  may  be  doubted  where 
it  is  denied  in  the  complaint  that  the  beneficiary  had  any  interest 
in  the  fund  and  ultimately  paid  the  money  into  court  expresvsly  for 
the  limited  purpose  of  having  it  determined  who  under  the  laws 
of  the  society  was  entitled  thereto,  and  where  irrespective  of  said 

Smitli  V.  Harman,  28  Misc.   681,  59       "^  Grand      Lodge     Ancient      Order 

N.  Y.  Supp.  1044.  United  Workmen  v.  Connolly,  58  N. 

*  Meyer  v.  Grand  Lodge  of  Order  J.  Eq.  180,  43  Atl.  286. 
of  Sons  of   Herman,  108   Minn.   25,        Examine     Londry      v.      Sovereisrn 

121  N.  W.  235.  Camp,  Woodmen  of  the  World,  140 

5  Meinliardt  v.  Meinhardt,  117  Md.  Mo.  App.  45,  124  S.  W.  530. 
420,  83  Atl.  715.  8  t\[o,1(^,,.,j  wJodmen  of  Ame-iea  v. 

^Independent    Forresters   v.   Keli-  Ileadle,  88  Vt.  37,  L.R.A.1915A,  580, 

her,  36  Or.  501,  78  Am.  St.  Rep.  785,  90  Atl.  893. 
59  Pac.  324,  1109. 
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payment  it  is  decided  that  a  person  not  designated  in  the  certifi- 
cate is  entitled  to  said  benefits  under  the  laws  of  the  order.^  In 
Colorado  a  benefit  society  does  not,  by  payment  into  court  of 
insurance  money  which  is  in  dispute,  waive  the  provisions  of  the 
statute  under  which  the  insurance  was  written.  The  deposit  is 
no  more  than  a  request  to  the  court  to  award  the  funds  as  equity 
and  the  law  directs. ^°  In  Illinois  the  society  by  paying  money 
into  court  under  interpleader,  in  case  of  an  invalid  designation 
and  conflicting  claims  does  not  afi^ect  rights  fixed  by  law.^^  So 
the  filing  of  an  interpleader,  and  the  payment  of  the  money  into 
court  where  the  insured  did  all  the  acts  necessary  to  accomplish 
a  change  of  beneficiary,  cannot  make  such  change  effective  if  the 
insurer  did  not,  in  the  lifetime  of  the  assured,  indorse  on  the  policy 
the  consent  to  such  change  therein  required. ^^  Under  a  Maryland 
decision,  the  beneficiary  named  in  the  certificate  of  a  beneficiai 
society  as  the  wife  of  the  member,  was  not  in  fact  his  wife;  after 
the  decease  of  the  member  the  amount  named  in  the  certificate 
was  claimed  by  his  lawful  wife.  The  society  paid  the  money  into 
court  and  filed  a  bill  of  interpleader  against  the  claimants.  It  was 
held  that  this  did  not  constitute  any  waiver  of  the  society  or 
estoppel  against  its  right  to  object  to  the  payment  to  one  not 
entitled. ^^  Under  a  New  York  case  by  paying  the  amount  of  the 
benefit  into'  court  the  society  does  not  concede  the  claim  of  any 
particular  beneficiary  but  onh^  expresses  thereby  an  intent  that 
the  person  entitled  to  the  fund  may  receive  the  same  upon  the 
conflicting  claims  being  adjudicated.^*  In  A'ermont  there  can 
be  no  waiver  by  the  society  of  requirements  as  to  change  of  benefi- 
ciary after  rights  have  become  vested  by  death  of  the  insured 
and  this  applies  to  bringing  a  bill  of  interpleader  and  paying  the 
proceeds  into  court. ^^  And  in  AVisconsin  interpleadmg  contesting 
claimants  and  paying  the  fund  into  court  does  not  operate  as  a 

9  Journeymen  Butchers'  Protective  109  Am.  St.  Rep.  283,  75  N.  E.  925, 

&    Benevolent   Assoc,    v.    Bristol,   17  35    Ins.    L.    J.    23    (New    Yorlv    life 

Cal.  App.  576,  120  Pac.  787,  41  Ins.  policy).      See    Supreme    Council    of 

L.  J.  704.  Royal    Arcanum    v.    McKniglit,    238 

Admission  by  pleadings:  Payment  111.  349,  87  N.  E.  299. 
of    money    into    court,    see    §    3757        ^^  Meinhardt  v.  Meinhardt,  117  Md. 

herein.  426,  83   Atl.   715. 

1°  Finnell    v.    Franklin,    55    Colo.        ^^  Bovle  v.   Fitzgerald,   131   N.   Y. 

156;  134  Pac.  122.  Snpp.  469,  146  App.  Div.  668. 

^^  Giand     Lo(]i;-e     Ancient      Order        ^^  ]\lodern    Woodmen    of    America 

United  Workmen  v.  Ehlman,  246  111.  v.   Headle,  88   Vt.  37,  L.R.A.191.5A, 

555,  92  N.  E.  962.  580,  90  Atl.  893. 

i^Freund  v.   Freund,  218  111.  189. 
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waiver  of  compliance  with  the  requirements  of  the  association  as 
to  the  manner  of  changing  beneiiciaries.^^ 

Under  an  Arkansas  decision,  however,  an  agreement  between 
the  conflicting  claimants  to  proceed  to  trial  and  to  pay  the  party 
found  by  the  judgment  to  be  entitled  to  the  benefit  operates  as  a 
waiver  by  the  society  of  its  objection  as  to  eligibility  of  the  sub- 
stituted beneficiary."  In  California  it  is  held  that  a  change  of 
beneficiary  in  a  mutual  benefit  association  cannot  be  treated  i\^ 
invalid  for  the  reason  that  the  application  therefor  was  not  filed 
within  the  time,  if  the  association  has  waived  this  condition,  and 
the  contest  arising  for  decision  is  between  rival  claimants  to  the 
fund  after  it  has  been  paid  into  court  to  be  awarded  to  the  person 
found  entitled  thereto. ^^  So  under  a  Mississippi  decision  compli- 
ance with  the  requirements  as  to  change  of  beneficiaries  may  be 
waived  by  the  society  and  cannot  be  insisted  on  where  the  fund 
under  the  certificate  is  paid  into  court. ^^  And  under  a  Khode 
Island  decision  such  payment  into  court  operates  as  a  waiver  of 
the  right  to  object  that  the  company  had  not  consented  to  any 
change  of  beneficiaries. ^^  So  in  West  Virginia  the  payment  of 
the  money  into  court  by  the  society  or  association  constitutes  a 
waiver  of  objection  to  the  beneficiary.-' 

§  746d.  Same  subject;  equity. — Though  the  by-laws  may  pre- 
scribe a  certain  manner  in  which  the  beneficiary  shall  be  dasig- 
nated,  the  courts  have,  in  some  cases  where  the  certificate  has  been 
made  payable  to  some  person  in  a  manner  not  in  conformity  with 
the  by-laws,  applied  the  doctrine  of  equitable  relief,  considering 
that  as  done  which  ought  to  be  done.^  And  where  the  insured 
member  in  a  mutual  benefit  society  has  in  good  faith  attempted 
to  comply  with  the  mode  prescribed  for  changing  his  beneficiary, 
but,  owing  to  circumstances  beyond  his  control,  the  change  is  not 
entirely  consummated  at  the  time  of  his  death,  equity  will  some- 

i«  Fanbel  v.  Eckliart,  151  Wis.  155,  ^  j^ry  v_  Supreme  Council  Ameri- 

138  N.  W.  615.  can  Legion  of  Honor,  105  Cal.  20,  2(i 

17  Longer  v.  Carter,  102  Ark.  72,  L.R.A.  733,  45  Am.  St.  Rep.  17,  38 
143  S.  W.  575.  Pac.  524;  Nally  v.  Nally,  74  Ga.  669, 

18  Adams  v.  Grand  Lodce,  105  Cal.  58  Am.  Rep.  458;  Farra  v.  Braman, 
321,  45  Am.  St.  Rep.  45,  38  Pac.  —  Ind.  App.  — ,  82  N.  E.  926,  s.  e. 
914.  171   Ind.   529,  86   N.   E.  843;   State 

19  Hall  V.  Allen,  75  Miss.  175,  1  v.  Tomlinson,  16  Ind.  App.  662,  59 
Miss.  Dee.  (No.  2)  12,  22  So.  4.  Am.    St.   Rep.    335,   45    N.    E.   1116. 

20  John  Hancock  Mutual  Lite  Ins.  See  Kiolbassa  v.  Polish  Roman  Cath- 
Co.  V.  White,  20  R.  I.  457,  40  Atl.  5.  olic  Union  of  America,  141  111.  App. 

1  Pleasants    v.     Locomotive     Engi-   297. 
neer.s'   Mutual   Life  &  Accident    Ins. 
Co.  70  W.  Va.  389,  73  S.  E.  976. 
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times  treat  the  substitution  as  complete.^  So  equity  may  treat 
as  completed  an  attempted  change  of  beneficiary  which  fails  through 
assured's  physical  inability.^  Equity  may  also  effectuate  a  change 
of  beneficiary  where  the  member  dies  before  the  change  is  com- 
pleted but  has  done  all  required  of  him  to  effect  the  change.^  And 
equity  will  treat  the  change  as  legally  made  where  full  compli- 
ance with  the  requirements  is  prevented  by  the  beneficiary  who 
wrongfully  withholds  the  certificate.^  Again,  the  member,  with- 
out any  fault  of  his  own,  may  be  unable  to  comply  with  the 
requirements  of  said  laws,  as  in  case  of  an  amendment  naming 
certain  persons  who  may  be  beneficiaries,  but  the  member  has  no 
relatives,  etc.,  within  that  class,  and  this  rule  is  especially  true 
where  a  construction  requiring  strict  compliance  would  operate 
as  a  complete  destruction  of  members'  rights,  and  as  a  repudiation 
by  the  society  of  its  obligations.'''  But  failure  of  the  holder  of  a 
benefit  certificate  to  pay  the  nominal  fee  for  a  new  certificate,  made 
necessary  by  the  by-laws  of  the  order  to  effect  a  change  of  bene- 
ficiary, will  prevent  equity  from  giving  effect  to  the  attempted 
change,  although  he  had  given  notice  to  the  order  to  make  it,  if 
the  proper  officer  had  not  assented  thereto  before  death  occurred.* 
And  if  a  new  certificate  is  required  to  be  delivered  during  the 
member's  lifetime  but  he  dies  before  it  is  done  the  change  will 
not  be  aft'ected  in  equity.^ 

§  747.  Mere  regulation  or  matter  of  practice  not  binding  as  to 
change  of  beneficiary. — The  assured,  in  changing  his  beneficiary, 
is  not  bound  by  a  mere  regulation  or  matter  of  practice  for  the 
convenience  of  the  company  of  which  the  members  have  no  notice, 
and  this  rule  applies  even  though  such  regulation  is  indicated  by 
the  blank  on  the  back  of  the  certificate,  where  such  regulation  is 
no  part  of  the  constitution  or  by-laws  of  the  association,  and  this 
is  especially  so  where  the  disposal  of  benefits  may  be  made  by  the 

3  Rollins    V.    McHatten,    16    Colo.  29   Am.   St.  Rep.   603,  29   Pac.   610. 

203,  25  Am.   St.  Rep.   260,  27  Pac.  See  §  750  herein. 

254.  8  Ancient     Order    of    Gleaners    v. 

*Hall  V.   Allen,  75   Miss.   175,   65  Bury,  165  Mich.  1,  34  L.R.A.(N.S.) 

Am.    St.    Rep.    601,    22    So.    4;    St.  277n,  130  N.   W.  191. 

Louis  Police  Relief  Assoc,  v.  Strode,  ^  Modern  Woodmen  of  America  v. 

103  Mo.  App.  694,  ^7  S.  W.  1091.  Headle,  88  Vt.  37,  L.R.A.1915A,  580, 

5  Hevdorf  v.  Conrack,  7  Kan.  App.  DO  Atl.  893. 

202,  52  Pac.  700.     See  §  751  herein.  On  effect  of  death  of  a.ssured  be- 

^  Modern  Brotherhood  of  America  foro    contemplated    change   of   bene- 

V,  Matkovitch,  56  Ind.   App.  8,  104  liciary   is  complete,  see   notes  in   34 

N.  E.  795.     See  §  849  herein.  L.H.A,(N.S.)   277,  and  L.R.A.1915A, 

"^  Wist    V.    Grand    Lodge    Ancient  580. 
Order  United  Workmen,  22  Or.  271, 
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mere  direction  of  assured,  and  there  is  no  rule  or  regulation  relat- 
ing to  such  change  with  which  the  member  has  failed  to  comply.^" 

§  748.  Effect  of  subsequent  change  of  by-laws  or  statutes. — As 
a  general  rule,  mutual  benelil  aocielies  have  the  right  to  alter, 
amend,  or  repeal  their  laws  or  to  enact  others  consistent  with  tht- 
purpose  for  which  they  are  organized,  but  they  cannot  so  exercise 
the  right  as  to  operate  as  a  repudiation  of  their  obligations,  or  to 
work  a  forfeiture  of  rights  previously  vested  in  their  memljers." 
Nor  can  a  member's  existing  right  under  his  contract  to  change 
the  beneficiary  l)e  devested  by  subsequently  enacted  statutes  or  by- 
laws.^^  And  this  applies  to  the  right  to  designate  a  beneficiary.^^ 
And  where  there  is  nothing  in  the  charter  or  by-laws  which  per- 
mits a  change  of  beneficiary  without  such  beneficiary's  consent 
the  rights  of  a  wife  to  the  proceeds  of  a  policy  on  her  husband's 
life  is  such  a  vested  right  that  it  cannot  be  thereafter  devested 
without  her  consent  by  amendments  to  the  by-laws  and  laws  will 
not  be  held  retroactive  unless  it  is  clear  that  they  were  so  intended.^* 

An  amendment  to  a  by-law  is  not  retroactive  but  prospective  in 
its  operation  where  it  limits  the  classes  by  requiring  each  appli- 

10  Hirsclil  V.   Clark,  81  Iowa.  200,  Voig-ht  v.  Kersten,  164  111.  314,  45  N. 

206,  207,  47  N.  W.  78,  per  Rothroek,  E.  543;  Hines  v.  Modern  Woodmen 

C.  J.     In  this  case  a  written  instru-  of    America,    41    Okla.    135,    L.R.A. 

ment  duly  executed  by  assured,  and  1015A,   264,   137   Pac.   675.     See   §§ 

forwarded  1iy  mail  at  his  instance  to  379o,  et  seq.  herein, 

the  association,  recited  that  he  there-  On  retrospective  by  law  of  benefit 

by  surrendered  the  benefit  certificate,  association     in     relation     to     bene- 

and  directed  a  new  certificate,  chang-  fieiaries,    see    note    in    L.R.A. 1915A, 

ing  the  beneficiar}',  to  be  issued,  and  264. 

it  was  held  that  a  valid  change  of  ^^  Voight  v.  Kersten,  164  111.  314, 

beneficiary  was  effected,  even  though  45  N.  E.  543. 

the  original  certificate  was  not  sur-  On    statute   permitting   change   of 

rendered  as  required  by  a  regulation  beneficiary    as    affecting    rights     of 

or    practice    of    the    company;    said  beneficiary   under    policy    previously 

regulation    being    of    the    character  issued,   see   note  in   8   L.R.A. (N.S.) 

noted  in  the  text  above,  and  this  was  923. 

held  so,  although  the  association  never  ^^  Swain     v.     Grand     Lodge     An- 

assented  to  the  change,  nor  issued  a  cient       Order       United       ^Yorkmen. 

new    certificate,    as    directed,    before  56  Leg.  Int.  322,  8  Pa.  Dist.  R.  407, 

the  in.sured's  death.     This  case  was  22  Pa.  Co.  Ct.  548. 

distinguished     from     Stephenson     v.  ^*  Pittenger  v.  Pittenger.  28  Colo. 

Steiihenson.  64  Iowa,  534,  21  N.  W.  308,  89  Am.   St.   Rep.  193.  64  Pac. 

19,  on  the  ground  that  "in  that  case  195,    following    Love    v.    Clnne.    24 

the  by-laws  which  were  made  a  part  Colo.   237.   50   Pac.    34;    Locomotive 

of  the  contract  made  specific  provi-  Engineers'   Mutual   Life  &   Accident 

sions  as  to  the  manner  of  changing  Ins.  Assoc,  v.  Winferstein,  58  N".  J. 

the  beneficiary:"  Id.  207.  Eq.   189,   44  Atl.   190,   construing  a 

^^  Wist    V.    rirand    Lodge    Ancient  policy  of  the  association  issuing  the 

Order  United  Workmen.  22  Or.  271.  policy  in  the  Pittenger  case. 
29  Am.  St.  Rep.  60.3,  29  Pac.  610: 
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cant  to  designate  within  those  enumerated  and  will  not  invalidate 
a  designation  of  a  trustee  who  was  within  the  class  entitled  to 
take  prior  to  said  amendment.^*  And  under  a  New  York  decision 
where  the  by-laws  or  contract  provide  that  a  member  can  name 
any  beneficiary  he  may  desire,  whether  related  or  not,  and  can 
change  the  beneficiary  upon  compliance  with  certain  requirements, 
such  as  making  application  and  paying  fees,  such  right  is  a  sub- 
stantial one  which  cannot  be  taken  away  by  a  subsequent  amend- 
ment of  the  by-laws  or  charter  limiting  the  classes  of  beneficiaries 
to  blood  relatives,  etc.^^  If,  however,  a  beneficiary  acquires  no 
right  as  against  the  association  by  her  designation  as  such,  and  the 
by-laws  are  amended  restricting  the  right  to  the  benefits  to  certain 
classes,  of  which  she  was  not  one,  she  cannot  recover  said  benefit 
as  against  one  within  the  restricted  class.^''  An  amendment  of  the 
statute  under  which  the  association  is  organized  which  restricts 
the  class  of  beneficiaries  amends  the  charter  which  is  limited  by 
the  statute,  but  an  amendment  which  adds  to  the  beneficiaries  does 
not  amend  the  charter  which  does  not  necessarily  include  all  the 
objects  authorized  by  the  statute.^^ 

Such  rights  of  a  beneficiary  as  have  accrued  under  a  contract 
with  insured  by  which  the  former  pays  the  premiums,  are  not 
affected  by  a  statute  thereafter  enacted  providing  that,  in  relation 
to  benefit  societies,  no  contract  under  which  the  beneficiary  may 
pay  the  member's  assessments  shall  give  the  beneficiary  a  vested 
right  in  the  benefit  certificate.^^ 

Again,  the  vested  rights  of  a  beneficiary  to  old  age  benefits  under 
his  contract  with  a  benevolent  association  cannot  be  impaired  or 
devested  by  subsequently  enacted  statutes  limiting  the  objects  for 
which  benefits  were  payable.*^"  In  Wisconsin  a  statute  which  oper- 
ates to  deprive  the  insured  of  his  absolute  power  of  disposition  and 
control,  of  an  insurance  policy  on  his  life,  is,  so  far  as  it  applies 
to  insurance,  existing  at  the  time  of  its  passage,  unconstitutional 
as  depriving  the  insured  of  a  vested  property  right.^     And  if  a 

15  Emmons  v.  Grand  Lod^e  Ancient  30,    135    S.   W.    996,   40   Ins.   L.    J. 

Order  United  Workmen,  27  Del.    (4  llnG. 

Bovce)  272,  88  Atl.  459.  ^o  people  (ex  rel.  Mount)  v.  Chap- 
is  RinHjiir  v.  Fitzpatriek,  138  N.  Y.  ter  General  of  America,  Knic:lits  of 

RupT)l.  272,  42  Ins.  L.  J.  227.     See  St.  John  &  Malta,  316  N.  Y.  Supp. 

§§  379o,  et  seq.  herein.  985,  132  App.  Div.  410. 

"Boyle  V.   Fitzijorald,  1.31   N.   Y.  i  Boehmer  v.  Ralk,  155  Wis.  156, 

Supp.  469,  146  App.  Div.  668.  49  L.R.A,(N.S.)  487,  144  N.  W.  182. 

18  National    Union    v.    Keefe,    263  On  constitutionality  of  statute  for- 

Tll.  453,  105  N.  E.  319,  44  Ins.  L.  J.  biddino;  change  of  beneficiary  in  in- 

125.     Examine  Finnell   v.    Franklin,  surance  policy  see  note  in  49  L.R.A. 

55  Colo.  156,  134  Pae.  122.  (N.S.)    487. 
1^  Sage  V.  Finney,  156  Mo.  App. 
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member  is  to  receive  a  certain  sum  under  a  certificate,  or  a  certain 
proportionate  part  thereof,  after  a  stated  period,  if  livinci  and  in 
good  standino;.  he  is  not  bound  by  subsequent  amendment  of  the 
by-laws  limiting  the  amouiU  liolders  of  eertilicates  are  to  receive 
to  a  certain  per  cent  of  the  sum  due  on  the  certificate  when  such 
member  shall  have  reached  tlie  expectation  of  life  and  become 
totally  disabled,  even  though  the  certificate  is  subject  to  existing 
regulations,  laws,  and  rules  or  those  subsequently  adopted.^  So 
if  the  by-laws  provide  that  a  member  paying  for  a  specified  time 
and  remaining  in  good  standing  shall  be  entitled  to  receive  a 
specified  sum.  but  not  specifying  when,  and  the  articles  of  asso- 
ciation provide  that  the  constitution  and  by-laws  may  be  changed, 
a  change  in  a  by-law  limiting  the  time  of  suing  applies  only  to 
subsequently  issued  certificates.'  Upon  the  meml)er's  death,  the 
liability  of  the  company  is  a  fixed  one.  It  is  indebted  to  the  bene- 
ficiary to  a  certain  amount,  and  can  pass  no  laws  which  may  lessen 
that  indebtedness.  If  the  society  has  become  indebted  to  the  bene- 
ficiary in  a  certain  amovnt.  it  cannot  subsequently  to  the  time  when 
the  indebtedness  becomes  a  fixed  liability  pass  by-laws  afi'ecting 
the  amount  of  recovery  or  the  right  of  the  beneficiary  to  recover. 
Thus,  where  a  societv  agreed  to  pav  the  widow  of  a  member  dur- 
ing  her  widowhood  a  certain  sum  per  week  upon  the  member's 
death,  it  was  held  that  it  could  not,  after  the  member's  death,  pass 
a  by-law  repealing  the  provision  as  to  weekly  payments,  and  pro- 
viding for  the  levying  of  an  assessment  and  the  payment  of  the 
amount  thereby  realized  to  the  widow  so  as  to  aft'ect  her  rights 
as  to  the  weekly  payment.* 

2  Hale  V.  Equitable  Aid  Union,  *  Coyle  v.  Father  l^fatthew  Total 
168  Pa.  St.  377,  31  Atl.  1066.  Abstinence  ^Mutnaj  Benetit  Soe.  17  N. 

On  validity  of  retrospective  by-law  Y.  Week.  Dig.  1/,  allirnied  29  Hun 

or   other  rule   of  benefit   association  (N.  Y.)    674.     See  also  Pellazino  v. 

excluding   certain    class   of   members  German    Catholic    St.    Joseph    Soc. 

from  benefits  or  reducing  benefits  of  (Ohio)    16   Week.   L.   Bull,   27.     In 

that    class,    see   note    in    24    L.R.A.  this  last  case  the  right  to  amend  was 

(X.S.)    1036.  reserved.     The  member  had  been  in 

3  Cohen  V.  Supreme  Sitting  of  good  standing  in  the  society  for  six- 
Order  of  Iron  Hall,  105  Mich.  283,  teen  years.  Members  were  entitled 
63  N.  W.  304.  ("The  by-law  subse-  to  three  dollars  per  week  while  un- 
quently  passed  applied  only  to  such  able  to  pursue  their  usual  business, 
certificates  as  by  their  terms,  made  and  another  by-law  guaranteed  such 
the  sum  payable  at  the  time  fixe<I  by  benefits  to  sick  members,  though  in 
the  by-law." — McGrath,  C.  J.)  public    charitable    institutions.      The 

On  validity  of  retrospective  by-  member  became  insane,  was  sent  to 
law  or  other  rule  of  benefit  associa-  an  asylum,  but  escaped,  remained  at 
tion  as  to  manner  of  establishing  home  some  time,  and  rcturneil.  An 
claim,  see  note  in  24  L.R.A. (N.S.)  amendment  was  made  to  the  by-laws 
1027.  limiting     members     to     benefits     for 
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It  is  decided  that  if  the  rules  of  a  mutual  benefit  society  pro- 
vide that  the  by-laws  may  be  amended  at  any  time,  both  the  mem- 
ber and  beneficiary  will  be  bound  by  amendments  passed  subse- 
quently to  the  issuance  of  the  certificate  which  do  not  interfere 
with  vested  rights.  In  such  a  case,  by-laws  in  existence  when 
the  certificate  was  issued,  providing  that  the  beneficiary  cannot 
.be  changed  without  his  consent,  may  be  subsequently  amended 
so  as  to  permit  the  member  to  change  the  beneficiary  without  the 
latter's  consent.  If  the  beneficiary  is  so  changed,  the  person  last 
designated  is  entitled  to  the  fund.^  It  is  also  determined  that 
the  amendment  of  a  by-law^  of  a  mutual  benefit  society  so  as  to 
limit  the  persons  who  may.be  made  beneficiaries  in  the  certificates 
is  binding  on  a  member  who  agreed  to  conform  to  by-laws  subse- 
quently to  be  adopted;  and  he  cannot,  after  its  passage,  designate 
a  person  as  beneficiary  who  is  not  within  its  terms. ^  And  a  bene- 
ficiary under  a  certificate  in  the  endowment  rank  of  a  benevolent 
association  is  held  to  be  subject  to  a  validly  enacted  law  of  the 
order  forfeiting  claims  against  the  rank,  where  the  member  com- 
mits suicide,  even  though  such  law  is  passed  after  the  certificate 
is  issued,  where  the  certificate  is  based  on  full  compliance  by  the 
member  with  the  regulations,  and  the  application  stipulates  com- 
pliance with  regulations  of  the  order  governing  the  rank  then 
existing  or  that  may  be  thereafter  enacted.'     So  in  Illinois  the 

thirteen    weeks    in    each    year.      The  benefit  certificate.s  ah-eady  issued,  see 

court,  per  Harmon,  J.,  said:     '"'That  note  in  1  L.R.A.(N.S.)  1065. 

members  whose  rights  to  benefits  have  ^  Thesing  v.  Supreme  Lodge  Cath- 

become  fixed  by  illness  are  liable  to  olic    Knights    of   America,    11    Ohio 

have  been  lessened  or  taken  away  en-  Dec.    88,    24    Week.    L.    Ball,    401; 

tirelv  by  such   amendments  was  de-  Catholic     Knights     of     America     v. 

cided  in  Fugure  v.  Mutual  Soc.   St.  Kuhn,  91  Tenn.  214.  18  S.  W.  385; 

Joseph,  46  Vt.  362;  but  the  court's  Byrne  v.  Casey,  70  Tex.  247,  8  S.  "\V. 

reasoning     and     conclusion     are     so  -38.       See    Masonic    iMutual    Benefit 

wide  a  departure  from  the   common  Assoc,  x:  Severson,  71  Conn.  719,  43 

principles  of  our  system  of  law  and  Atl.  192;  Hines  v.  ^Modern  Woodmen 

of    natural    justice,    that    I    should  of    America,    41    Okla.    135,    L.R.A. 

hesitate  to  follow  them,  if  that  case  1915A,   264,   137  Pac.   675.     See   §§ 

were  the  only  authority  on  the  sub-  3  (9a  et  seq.  herein, 

ject.     I  am  certainly  not  willing  to  ^  Caldwell  v.  Grand  Lodge  Ancient 

do  so  after  reading  Poultnev  v.  Bach-  Order    United    Workmen.    148    Cal. 

man,  62  How.  Pr.  (N.  Y.)  466;  Gund-  195,  2  L.R.A. (N.S.)  653,  82  Pac.  781. 

lacli  v.  German  ^Mechanic's  Assoc.  4  Compare  §§  3/ 9a,  et  seq.  herein. 

Hun   (N.  Y.)    339,  and  Herschel  on  ''^Supreme   Lodge  Kniglits  of  Py- 

the  Law  of  Fraternities,  etc.  p.  61."  thias  v.  La  Malta,  95  Tenn.  157,  30 

And   it   was   also    declared    that   the  L.R.A.  838,  31  S.  W.  493. 

right  to  modify  a  contract  does  not  On    subsequent    by-law    excluding 

include  the  right  to  reinidiate  a  debt,  or  reducing  liability  in  case  of  sui- 

On  effect  of  adoption   of  by-laws  cide,   see   notes   in  46   L.R.A. (N.S.) 

by   fraternal    insurance    order   upon  308,  and  L.R.A.1915D,  1095. 
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beneficiary  in  a  mutual  benefit  certificate  cannot  complain  of  the 
application  to  the  contract  of  a  rule  adopted  after  the  certificate 
was  is.sued,  if  the  applicant  expressly  agreed  at  the  time  tlie  ccrtifi- 
€ate  was  issued  tliat  rules  subsequently  adopted  should  be  appli- 
cable.^ 

But  where  a  mutual  benefit  society,  in  its  application  for  member- 
ship, provided  that  a  member  would  be  entitled  to  benefits  of  the 
society  upon  condition  that  there  should  be  a  compliance  with  all 
the  existino;  regulations  of  the  society  and  all  regulations  there- 
after ado])ted,  it  was  held  that  a  subsequent  amendment,  which 
provided  that  each  member  "shall  designate"  a  person  as  benefi- 
ciary "who  shall  in  every  instance"  be  either  a  member  of  his 
family  and  a  blood  relation,  or  a  dependent  upon  him,  did  not 
have  a  retroactive  effect  so  as  to  invalidate  the  prior  designation 
of  the  beneficiary  in  a  certificate  made  prior  to  the  amendment, 
and,  even  if  held  retroactive,  it  did  not  ai)ply  where  it  was  impos- 
sible for'  a  member,  without  any  fault  of  his  own,  to  comply  with 
its  requirements.' 

§  749.  Amendment  as  to  payees  does  not  necessitate  changing  of 
beneficiary, — Even  though  a  by-law  may  be  amended  as  to  the 
persons  entitled  to  receive  the  fund,  yet  this  does  not  necessitate 
changing  a  designation  previously  made.  Thus,  if  by  amendment 
of  the  constitution  of  the  society,  if  a  marriage  is  contracted  the 
policy  is  to  be  payable  to  the  widow,  or,  in  case  of  her  death,  to 
their  joint  issue,  unless  otherwise  ordered,  a  designation  of  his 
mother  by  the  member  made  before  the  adoption  of  the  amend- 
ment, in  conformity  with  the  then  existing  constitution,  makes 
the  policy  payable  to  the  mother,  since  it  is  not  incumbent  upon 
him  under  the  amendment  to  designate  another  beneficiary,  and 
this  is  so  even  though  he  was  deceased,  leaving  a  wid(nv.^° 

§  750.  Where  provision  as  to  mode  of  change  of  beneficiary  can- 
xiot  be  complied  with:  loss  or  wrongful  retention  of  certificate. — 
Though  the  regulations  of  the  society  provide  that  the  beneficiary 
cannot  be  changed  except  by  the  surrender  of  the  certificate,  yet 
if  the  insured  is  unable  to  comply  with  such  provision,  either 
Ijccause  of  the  loss  of  the  certificate  or  because  the  same  has  been 
wrongfully  taken  or  retained  from  him,  the  courts  will,  notwith- 

SMurphv  V.  Nnwak,  223   111.  301,        lo  gp^fon  v.  Brotherhood  of  Rail- 

7  L.Tf.A.fN.S.)    393,   79  N.  E.   112.  road   Brakomen,  146  111.  570,  34  N. 

Sefi  §§  37na,  ot  seq.  herein.  E.  939.     See  §§  379a,  et  seq.  heroin. 

9  Wist  V.  Grand  Lodsfe  Ancient  On  marriage  of  insured  as  affect- 
Order  ITnitorl  Workmen,  22  Or.  271,  ins:  previous  desiijnatiiin  of  bene- 
29  Am.  St.  l?ep.  ()03,  29  Pac.  010.  See  ticiary,  see  note  in  49  L.R.A.(N.S.) 
Yellanrl  v.  Yellnn.l,  25  Ont.  App.  91.  141. 

Examine  §§  379a  et  seq.  herein. 
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standing  such  nonsurrender,  recognize  the  subsequent  designation 
as  a  valid  one  where  it  is  otherwise  valid,  and  the  claim  will  be 
enforceable  in  equity.  The  insured  cannot  be  compelled  to  per- 
form impossibilities.^^  And  this  applies  where  the  intention  to 
change  the  beneficiary  is  manifest  although  the  member  was  mis- 
taken as  to  the  loss  of  the  certificate,  it  having  been  secreted  by 
his  Avife,  and  had  made  affidavit  thereto  in  ct)nformity  with  the 
requirements  in  such  cases. ^^  So  where  the  holder  of  a  benefit 
certificate  intends  to  change  the  beneficiary  in  accordance  with  the 
laws  of  the  association,  and  does  all  he  can  towards  that  end,  but 
does  not  comply  with  all  the  requirements  because  of  his  physical 
disability  and  his  not  having  the  certificate  in  his  possession,  a 
change  is  thereby  accomplished.  The  mode  of  changing  benefi- 
ciarias  pointed  out  by  the  laws  of  the  association  is  not  exclusive 
at  least  when  it  waives  want  of  conformity  to  its  laws."  So  failure 
to  effect  a  change  of  beneficiary  in  a  mutual  benefit  certificate, 
because  of  refusal  of  the  one  in  whose  favor  it  was  issued  to 
surrender  the  old  one,  gives  him  no  right  to  the  proceeds  as  against 
the  claim  of  the  one  in  whose  favor  the  new  certificate  was  to  be 
issued,  where  there  is,  by  statute  and  the  rules  of  the  society,  an 
absolute  right  to  make  the  change,  and  everything  reqviired  by 
the  rules  is  done  except  the  surrender  of  the  old  certificate.^*  And 
if  the  change  of  beneficiary  is  properly  made,  so  far  as  the  mem- 
ber's acts  are  concerned,  and  it  is  the  duty  of  the  lodge  to  issue 
a  new  certificate,  it  has  no  discretion,  and  the  new  beneficiary  may 
claim  the  fuiTd.^^  Thus  it  is  held  in  Michigan,  that  if  a  member 
after  divorce  from  his  wife,  who  is  named  as  beneficiary,  is  unable 
to  obtain  possession  of  the  certificate,  and  makes  a  sworn  statement 
to  such  effect,  and  also  that  he  desires  a  change,  and  then  wills  to 
another  the  benefit  fund,  a  valid  change  is  effected,  even  though 
the  rules  provide  that  the  desire  for  change  must  be  indorsed  upon 
the  back  of  the  certificate.^®  So  in  another  case  in  that  state  the 
by-laws  of  a  society  provided  that  the  bcneficiarj^  might  be  changed 
by  a  writing,  in  a  certain  prescribed  form,  on  the  back  of  the 
certificate  authorizing  such  change,  and  that  the  same  should  be 

11  Isrrricro;  y.  Sfhoolej,  125  Tnd.  94,        13  Hall  v.  Allen,  75  Miss.  175,  65 
25  N.  E.  151 ;  Grand  Lodge  Ancient   Am.  St.  Rep.  601,  22  So.  4. 
Order  United  Workmen  v.  Child,  70        i^Lahey  v.  Lahey,  174  N.  Y.  146, 
Mich.  163,  38  N.  W.  1;   Holden  v.    61  L.R.A.  791,  95  Am.  St.  Rep.  554, 
Modern  Brotherhood  of  America,  151    66  N.  E.  670. 

Towa,  673,  132  N.  W.  329,  40  Ins.  ^^  Soholl  v.  Sadoury,  —  Pa.  — ,  42 
L.  J.  1947.     See  §§  746,  849  herein.      Pitts.  L.  J.  43. 

i^Raschke  v.  Gegenseitige  Untev-  ^^  Grand  Lodge  of  Ancient  Order 
.stuetzungs-Gesellschaft,  Germania,  United  Workmen  v.  Kohler,  106 
138  Wis?  129,  119  N.  W.  812.  Mich.  121,  63  N.  W.  897. 
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altered  by  an  officer  of  the  society.  A  member,  before  his  death, 
desired  to  make  a  change,  but  could  not  obtain  the  certificate, 
which  had  either  been  lost  or  mislaid  without  his  fault,  and  it 
was  held  that  equity  wbuld  recognize  his  disposition  of  the  fund  by 
will  as  a  valid  designation  of  a  new  beneficiary."  Where  the  by- 
laws of  a  benefit  society  permitted  the  insured  to  change  the  benefi- 
ciary upon  surrendering  his  certificate  and  complying  with  certain 
requirements,  and  the  insured,  desiring  to  change  the  beneficiary, 
complied  with  all  the  rules  except  that  requiring  the  surrender  of 
the  certificate,  and  he  was  unable  to  comply  with  this  as  the  first 
beneficiary,  who  had  possession  of  the  certificate,  refused  to  give 
it  up.  it  was  held  that  as  between  the  two  beneficiaries,  equity 
would  regard  the  rule  as  complied  with  and  the  change  complete." 
Again,  where  the  member  named  his  betrothed  as  beneficiary  in 
the  certificate,  and  she  subsequently  married  another,  and  the 
member  indicated  his  intention  to  designate  his  son  as  beneficiary, 
and  attempted  so  to  do,  but  could  not  surrender  the  certificate 
because  it  was  lost,  it  was  held  in  a  court  of  equity  that  the  son 
was  entitled  to  the  fund.^^  So  a  member  of  a  mutual  benefit  asso- 
ciation may  by  writing  signed  by  him,  surrender  his  benefit  certifi- 
cate, and  direct  the  payment  of  the  benefit  to  new  beneficiaries, 
and  direct  a  new  certificate  payable  to  them,  although  the  writing, 
mailed  to  the  association  just  before  his  death,  did  not  reach  it 
until  after  that  event,  and  though  the  original  certificate  remains 
with  his  wife,  to  whom  it  is  payable  and  who  refuses  to  surrender 
it,  the  application  having  directed  payment  to  her  subject  to  such 
future  disposal  as  he  might  thereafter  direct.^" 

But  where  a  "member,  who  had  pledged  his  certificate  to  his 
wife  for  a  loan,  made  affidavit  that  it  was  lost  and  had  a  new 
certificate  issued  to  him  payable  to  his  daughters  the  wife's  equi- 
table interact  was  held  not  to  have  been  thereby  devested.^ 

§  751.  Where  member  dies  before  change  of  beneficiary  is  com- 
plete.— In  some  cases  the  question  has  arisen  as  to  the  rights  of 

"Grand     Lod?e     Ancient     Order  45  Am.  St.  Rep.  17.  26  L.R.A.  733, 

United   Workmen   v.   Noll,   90    Mich.  38    Pae.    524;    Modern    Brotherhood 

37,  30  Am.  St.  Rep.  419,  15  L.R.A.  of   America   v.    Matkovitch.   56   Ind. 

350,  51  N.  W.  268.  App.  8.  104  X.  E.  795.     See  §§  728, 

See  also  as  to  designation  btj  will.  74()il  herein. 

Supreme  Council  American  Legion  of  "  Grand     Lodge     Ancient     Order 

Honor  v.  Perry,  140  Mass.  580,  5  N.  United  Workmen  v.   Child.  70  Mich. 

E.    634,   noted"- under   §    765    herein.  163,  38  N.  W.  1.     See  §§  728,  746d 

See  also   §§   733-736,  774,   775,  863  herein, 

herein.  20  iii,.^pl,l  v.  Clark.  81   Iowa.  200. 

18  .lorv  V.  Supreme  Council  Ameri-  0  L.R.A.  841,  47  X.  W.  78. 

can  Legion   of  Honor,   105   Cal.   20,  ^  Supreme  Council  Royal  Arcanum 
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the  original  beneficiary  where  the  member  has  attempted  to  change 
the  beneficiary,  but  has  died  before  all  the  steps  have  been  taken 
which  would  complete  the  new  designation.  In  most  of  these 
cases  there  has  been  a  requirement  that  the*  member  surrender  the 
old  certificate,  and  that  there  should  be  the  issuance  of  a  new  one 
payable  to  the  new  beneficiary,  and  where,  in  accordance  with  such 
rules,  the  member  has  surrendered  the  old  certificate,  but  has 
died  before  the  issuance  of  the  new  one,  the  rights  under  the  certifi- 
cate is  a  matter  to  which  the  courts  have  given  much  consideration. 

The  facts  may  justify  holding  that  the  change  has  been  effected 
as  wdiere  the  assured  attempted  to  make  it  during  his  last  sickness 
but  died  before  it  could  be  done.^  And  if  the  member  fully 
complies  with  all  the  requirements  of  the  statute  and  the  by-laws 
of  the  association  as  to  changing  beneficiaries  but  dies  before  action 
is  taken  it  effects  the  requested  change.^ 

As  a  general  rule,  it  is  probably  true  that  if  the  assured  has 
taken  all  the  steps  necessary,  and  otherwise  done  all  in  his  power 
to  effect  a  change  of  beneficiary,  and  all  that  remains  to  be  done 
is  some  purely  ministerial  duty  on  the  part  of  the  officers  of 
the  society,  then  the  change  will  be  regarded  as  complete.*  So 
where  certain  ministerial  acts  of  the  association's  officers  are  all 
that  remains  to  be  done  at  the  time  of  the  member's  death  the 
change  will  be  effected.^  So  where  a  member  of  a  benefit  society 
has  complied  with  all  the  requirements  necessary  to  effect  a  sub- 
stitution of  a  proper  person  as  beneficiary  in  place  of  the  one  orig- 
inally designated  by  him,  and  has  surrendered  his  certificate  to 
the  proper  officer  of  the  local  lodge  for  the  purpose  of  having 
the  change  made,  and  all  that  remains  to  be  done  is  the  purely 
formal  matter  of  making  the  change,  without  a  particle  of  dis- 
cretion remaining  in  anyone,  the  right  of  the  substituted  benefi- 
ciary attaches,  and  the  new  certificate,  when  issued,  will  relate  back 
to  the  time  of  such  surrender,  so  that  his  claim  will  not  be  defeated 
by  the  death  of  the  member  before  the  change  is  actually  made-.^ 

V.  Tracy,  169  111.  123,  48  N.  E.  401,  *  Smith   v.   Locomotive  Engineers' 

aff'^  67  111.  App.  202.  Mutual  Life  &  Accident  Ins.  Assoc; 

2'Lockett    V.    Loekett,    26    Ky.    L.  138  Ga.  717,  76  S.  E.  44. 

Rep.  300,  80  S.  AV.  1152.  Act  of  indorsement  on  contract  of 

On  effect  of  death  of  assured  be-  chang'e  of  beneficiary  held  not  a  mere 

fore   contemplated   change   of    bene-  ministerial  one  in  Sheppard  v.  Crow- 

ficiary  is   complete,   see   notes  in   34  ley,  61  Fla.  735,  55  So.  841. 

L.R.A.(N.S.)  277,  and  L.R.A.1915A,  "MValdom   v.   Homstad,   119   Wis. 

580.  312,  96  N.  W.  806. 

3  Vaughan's     Adm'r     v.     Modern  ^  Lnhrs  v.  Luhrs,  123  N.  Y.  367,  9 

Brotherhood    of    America,    149    Ky.  L.R.A.  534,  20  Am.  St.  Rep.  754,  25 

587,  149  S.  W.  937.  N.  E.  388. 
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And  if  the  member  has  complied  with  the  society's  requirements 
the  change  is  not  rendered  mefiectual  where  the  noncompletion 
is  due  to  the  faihire  to  record  on  account  of  no  meeting  being 
lield  until  after  the  member's  death.'  And  where  inability  to 
fully  comply  with  the  rules  before  death  of  the  member  is  caused 
by  tlie  failure  of  the  agent  charged  witli  such  duty  to  make  the 
required  written  request  for  a  change,  indorse  the  same  on  the 
certificate  and  return  it  to  the  member,  the  change  will  be  held 
completely  effected.*  So  the  change  may,  in  the  absence  of  pro- 
visions specifying  the  manner  of  effecting  the  same,  be  made  in 
any  manner  by  which  the  intention  to  make  such  change  is  clearly 
expressed,  and  it  may  be  complete  although  certain  acts  are  required 
to  be  done  by  the  company's  officers.^ 

Where  the  member  does  all  he  can  to  effect  a  change  and  dies 
before  issuance  of  a  new  certificate  the  new  beneficiaW  is  entitled 
to  the  fund  as  an  equitable  assignment  is  thereby  effected  for  his 
benefit.^"  In  a  ca.se  which  arose  in  the  Federal  courts  ^^  the  court 
held,  that  if  the  insured  had  pursued  the  course  pointed  out  by 
the  laws  of  the  association,  and  had  done  all  in  his  power  to 
change  the  beneficiary,  but  before  the  new  certificate  was  actually 
issued  he  died,  a  court  of  equity  would  treat  such  certificate  as 
having  been  issued. ^^  And  where  the  new  certificate  effecting  the 
change  is  issued  but  is  not  actually  delivered  prior  to  insured's 
death,  the  change  will  be  effectual  where  the  laws  of  the  society 
do  not  require  such  delivery  and  acceptance  and  both  decedent 
and  the  old  beneficiaries  had  waived  their  rights. ^^  So  where 
assured  has  complied  with  all  requirements  the  change  of  benefi- 
ciary is  not  rendered  inoperative  by  his  death  before  issuance  of 
the  required  new  certificate  unless  there  is  an  express  contract 
provision  specifying  when  the  change  shall  take  effect.  If,  how- 
ever, the  designation  is  not  to  take  effect  until  a  new  certificate 
is  issued  during  the  lifetime  of  the  member  and  the  old  certificate 
is  to  remain  in  force  until  such  issuance  and  the  request  for  the 
change  was  not  received  until  after  assured's  death  such  change 

■^Sanborn  v.  Black,  67  N.  H.  537,  phia  v.  Cappella   (U.   S.   C.  C.)   41 

35  Atl.  942.                                    '  Fed.  1. 

*  Jackson   v.   Modern   Brotherhood  ^^  ggg  gigQ  Xational  Assoc,  of  Xa- 

of  Americiin  Yeomen,  167  Mo.  App.  tional    American    Assoc,    v.    Kirgin, 

19,  150  S.  W.  871.  28  :\lo.  App.  80. 

8  Carruth  v.  Clawson,  111  Va.  699,  ^3  Mclntvre    v.    :\Iodern    Woodmen 

133  S.  W.  178,  40  Ins.  L.  J.  431.  of  America.  200  Fed.  1,  121  C.  C.  A. 

^°Wood  V.  Brotlierhood  of  Ameri-  1.     See  Tolson  v.  Xational  Provident 

can  Yeoman,  148  Iowa,  400,  126  X.  Union,  60  Misc.  460,  113  X.  Y.  SuT>p. 

W.  949.  534. 

^^  Supreme  Conclave  Roj'al  Adel- 
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is  not  effected.^*  If  strict  compliance  with  the  bj'-laws  is  required 
and  if  the  old  certificate  is  thereunder  to  remain  in  force  until 
the  new  one  changing  the  beneficiary  is  issued  and  delivered  dur- 
ing the  member's  lifetime  and  he  dies  before  such  issue  and  the 
certificate  is  never  delivered  n,o  change  of  beneficiary  is  effected.^' 

The  principle,  however,  that  the  beneficiary's  rights  attach  and 
become  vested  at  once  upon  the  member's  death  should  be  consid- 
ered and  it  has  been  held  applicable  to  an  attempted  change  not 
completed  before  death  of  the  member,  even  though  the  society 
could  during  deceased's  lifetime,  have  waived  compliance  with  the 
requirement,  as  where  the  required  fee  had  not  been  paid.^^  And 
it  is  decided  that  when  the  insured  dies  before  the  insurer  has 
consented  to  a  change  of  beneficiary,  the  latter's  rights  become 
vested  and  cannot  be  taken  away  and  conferred  on  another  by 
any  consent  or  waiver  of  the  insurer  taking  place  after  such  death. ^"^ 
So  an  attempted  change  is  ineffectual  where  the  by-laws  as  to 
witnesses  and  acknowledgment  of  written  declaration  of  transfer 
are  not  fully  complied  with  because  the  rules  of  the  hospital  where 
insured  was  then  confined  during  his  la'^t  sickness  prevented  his 
obtaining  the  required  witnesses.^^  In  a  case  Avhich  arose  in  New 
York,^^  however,  where  it  appeared  that  the  member  had  requested 
a  friend  of  his  to  take  the  certificate  to  the  secretary  of  the  lodge 
and  have  him  attest  the  change  of  beneficiary,  and  thus  render  it 
complete,  but  the  certificate  was  not  delivered  to  the  secretary  until 
after  the  member's  death,  it  was  held  that  there  had  not  been  a  suf- 
ficient change  of  designation  to  defeat  the  right  of  the  original 
beneficiary  to  recover.^" 

§  752.  Where  designation  of  beneficiary  is  invalid, — An  invalid 
designation  of  the  beneficiary  in  the  application  or  l>enefit  certifi- 
cate will  not  render  the  whole  contract  void,^  even  though  such 

1*  Hughes  V.  Modern  Woodmen  of  ed  Order  Pilgrim  Fathers,  190  Mass. 

America,  124  INIinn.  458,  145  N.  W.  67,  76  N.  E.  234. 

387;  Tierney  v.  Modern  Woodmen  of  ^^  Ireland  v.  Ireland,  42  Hun   (N. 

America,  124  Minn.  540,  145  N.  W.  Y.)   212. 

390.  ^^  When  change  not  completed  and 

^^  Modern  Woodmen  of  America  v.  so  in(;ft"ectual.     Pennsylvania  R.  Co. 

Headle,  88  Vt.  37,  L.R.A.1915A,  580,  v.  Warren,  69  N.  J.  Eq.  706,  60  Atl. 

90    Atl.    893.      See    also    Stemler    v.  1122;    Stringliam    v.    Dillon,   42    Or. 

Stemler,  31  S.  Dak.  595,  141  N.  W.  63,  69  Pac.  1020. 

780.  ^  Supreme  Lodge  New  England  Or- 

^^  Ancient    Order    of    Gleaners    v.  der  of  Protection  v.  Hine,  82  Conn. 

Burv,  165  Mich.  1,  34  L.R.A.(N.S.)  315,  73  Atl.  791;  Cunat  v.  Supreme 

277n,  130  N.  W.  191.  Tribe  of  Ben  Hur,  249  111.  448,  34 

"Freund  v.  Freund,  218  111.  189,  L.R.A.(N.S.)    1192,    94   N.    E.    925; 

109  Am.  St.  Re]).  283,  75  N.  E.  925.  Shea  v.  Massachusetts  Benefit  Assoc. 

"  Abbott  V.  Supreme  Colony  Unit-  160  Mass.  289,  39  Am.  St.  Rep.  475, 
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invalid  designation  is  in  violation  of  a  statute,  as  where  a  creditor 
is  so  designated.  In  such  a  case  the  personal  representatives  are 
entitled  to  the  money  due  on  the  certificate,  to  hold  in  trust  for 
those  who  were  entitled  to  be  named  as  beneficiaries  at  the  time  the 
certificate  was  issued.^  If  a  mutual  benefit  society  names  certain 
classes  from  which  the  l)encficiary  must  be  chosen,  and  the  insured 
member  designates  some  one  who  is  not  of  those  classes,  the  fund 
will,  where  the  society  admits  a  liability  to  some  one,  be  paid  to 
those  who  sustain  the  required  relation  to  the  member,  for  a 
designation  of  a  beneficiary  not  within  the  classes  specified  is,  as 
already  stated,  invalid.'  But  although  the  beneficiary  may  not  be 
ivithin  the  required  class,  and  it  is  provided  that  in  case  of  his  death 
before  that  of  insured  the  heirs  are  to  be  paid  the  fund,  the  in- 
sured's executor  may  sue  for  the  benefit  of  the  heirs,  for  the  cer- 
tificate is  not  void.*  So,  also,  if  on  the  ground  of  public  policy  a 
person  designated  as  beneficiary  is  precluded  from  taking  the  fund, 
the  same  disposition  of  it  will  be  made  as  if  no  designation  had 
been  made,  and  said  party  will  be  considered  a  mere  trustee ;  the 
heirs,  in  the  absence  of  other  disposition,  to  take  it  or  the  residue.* 

Fraud  in  inducing  the  insured  to  change  the  beneficiaries  in  his 
certificate  of  life  insurance,  when  he  had  a  right  to  make  the 
change,  does  not  give  the  former  beneficiaries  an 3^  right  to  claim 
the  proceeds  as  against  the  new  beneficiaries,  where  the  insurer  does 
not  contest  the  validity  of  the  insurance.^ 

§  753.  Effect  of  an  invalid  or  inoperative  change  of  beneficiary. — 
A  designation  of  a  new  beneficiary,  where  a  former  one  has  been 
legally  and  validly  designated,  will  not,  though  invalid  or  for  any 
reason  inoperative,  revoke  the  original  designation,  for  although 

35  N.  E.  855;  Rice  v.  New  England  O'Brien,   87   Hun    (N.   Y.)    160,   33 

Mutual  Aid  Soc.  146  Mass.  248,  15  N.  Y.  Supp.  815,  67  N.  Y.  St.  Rep. 

N.   E.    624;   Middle   State  v.    Grand  460.     See  §  728  herein. 

Lodge  of  Order  of  Sons  of  Herman,  *  Shea     v.     Massachiusetts     Benefit 

107  Minn.  228,  120  N.  W.  37.  Assoc.    100    Mass.    289,    39    Am.    St. 

AS  to  disposition  of  fund  in  mutual  Ro|).  473,  35  N.  E.  855,  23  Ins.  L.  J. 

benefit  society  upon  failure  of  bene-  214. 

ficiary,  see  note  in  17  L.R.A.(N.S.)  *  Schonfield  v.  Turner,  75  Tex.  324, 

1083.  7  L.R.A.  189,  19  Ins.  L.  J.  238,  12 

2  Clarke     v.      Swartzenberg,     162  S.  W.  626. 

Mass.  98,  38  N.  E.  17.  ^  Hoeft  v.  Supreme  Lodge,  Kniglits 

As  to  rights  and  remedies  of  prior  of    Honor,    113    Cal.    91,    '3'.>    L.K.A. 

beneficiary    where    change    of    bene-  174,  45  Pac.  185.     Sec  Bhiod  v.  Sov- 

fieiary  was  induced  by  fraud  or  un-  ereign      Camp,     Woodmen     of     the 

due    influence,    see    note    in    L.R.A.  World,  140  Mo.  App.  52().  120  S.  W. 

1916C,  1132.  700;   Hazard  v.  Western  Commefcial 

3  Parke  v.  Welch,  33  111.  App.  188;  Travelers'  Assoc.  54  Tex.  Civ.  App. 
Tyler  y.   Odd   Fellows   Relief   Assoc.  110,  116  S.  W.  625. 

145  Mass.  134,  13  N.  E.  360;  Simon  v. 

Joyce  Ins.  Vol.  II.— 108.        1713 
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the  member  may  attempt  to  change  the  beneficiary,  if  he  does  not 
in  fact  make  a  valid  and  effectual  change  before  his  death,  the 
former  beneficiary  will  take  the  same  as  if  no  attempt  had  been 
made  to  effect  a  change.'  So  where  the  designation  of  the  new  bene- 
ficiary is  illegal  under  the  by-laws  the  original  beneficiary  is  en- 
titled to  the  benefits  ^  and  where  a  person  procured  a  benefit  cer- 
tificate payable  to  his  wife,  and  they  were  subsequently  divorced, 
the  certificate  being  given  to  her  and  she  paying  all  assessments  for 
over  two  years,  it  was  held  that  though  the  member  might  change 
the  beneficiary,  he  could  only  do  so  by  complying  with  the  rules  of 
the  society,  and  that  where  the  constitution  of  the  society  prescribed 
certain  classes  from  whom  the  beneficiary  might  be  chosen,  a 
designation  of  someone  not  of  those  classes  was  ineffectual,  and  the 
former  wife  was  entitled  to  the  fund.^  Although  the  holder  of  cer- 
tificate makes  due  application  for  a  change  of  beneficiary,  and  a 
new  certificate  is  issued  according  to  request,  payable  to  such  person 
as  may  be  named  by  will,  but  no  beneficiaries  are  designated  by 
will  or  otherwise,  no  change  of  beneficiaries  is  effected,  and  the 
contract  remains  as  though  the  former  certificate  had  never  been 
surrendered.^" 

If  the  attempt  to  change  the  beneficiary  is  ineffectual  because  the 
person  designated  is  not  within  the  required  class  the  original 
beneficiary  who  is  within  said  class  is  entitled  to  recover. ^^  So 
minor  children  who  are  assured's  only  heirs  at  law  and  next  of  kin 
may  recover  the  proceeds  of  the  certificate  where  the  appointment 
of  another  as  beneficiary  is  inoperative  because  such  person  is  not 
within  the  classes  who  may  take,  even  though  said  appointee  agrees 
to  hold  a  certain  portion  of  said  proceeds  in  trust  for  said  minors.*^ 
A  designation  of  a  beneficiary  who  is  not  within  the  classes  specified 
in  either  the  statute,  under  which  the  a.'^sociation  was  incoi*porated, 
or  in  the  articles  of  association  is  not  validated  by  such  beneficiary 
being  within  the  by-laws  and  the  fact  that  asseasments  are  received 
from  him  after  said  statute  is  amended  authorizing  the  designation 
of  beneficiaries  provided  in  the  by-laws. -^^ 

'  Elsey    V,    Odd    Fellows'    Mutual        ^°  Graee    v.    Northwestern    Mutual 

Life  A.SSOC.  142  Mass.  224,  7  N.  E.  Relief  Assoc.   87   Wis.   562,  41  Am. 

844.  St.  Rep.  62,  58  N.  W.  1041. 

^  Supreme  Council  of  Royal  Area-        ^^  Pettus    v.    Hendricks,    113    Va. 

nnm   v.   McKni^ht,   238  111".   349,   87  326,  74   S.  E.   191. 
N.    E.    299.      See    Smith    v.    Boston        ^2  O'Brien  v.  Massachusetts  Catho- 

&  Maine  Rd.  Relief  Assoc.  168  Mass.  lie  Order  of  Foresters,  220  Mass.  79, 

213,  46  N.  E.  626.  107  N.  E.  400. 

9  Leaf  V.  Leaf,  92  Ky.  166,  17  S.        ^3  National  Union  v.  Keefe,  263  111. 

\V.  354.     There  were  certain  equities,  453,   105   N.   E.   319,   44   Ins.   L.    J. 

however,  in  this  case  which  the  court  125. 
considered  in  favor  of  the  wife. 
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If  the  designation  fails  because  the  beneficiary  is  not  a  "depend- 
ent" as  in  case  of  a  bigamous  niarria.gc,  the  hivvful  wife  is  entitled 
to  the  benefits  where  she  is  entitled  to  i)rcference  under  the  laws  of 
the  society.^*  Again,  if  the  by-laws  provide  that  if  a  designation  fails 
for  illegality,  the  wife  of  the  member  shall  be  entitled  to  death 
benefits,  she  is  entitled  to  claim  them  although  another  has  been 
designated  by  said  member  as  his  affianced  wife,  said  attempted 
designation  having  been  made  when  the"  member  was  married  ])iit 
had  left  his  wife.  Such  designation  is  clearly  illegal  and  opposed 
to  publit'  policy. ^^ 

§  754.  When  society  only  can  set  up  noncompliance  with  by-laws. 
— If  the  by-laws  of  a  society  designate  the  manner  in  which  the 
fund  may  be  disposed  of,  or  contains  some  other  provision  of  a 
similar  nature  which  is  merely  directory  in  its  nature,  and  is  for 
the  purpose  only  of  perfecting  the  society  or  organization,  such  jjro- 
vision  cannot  l)e  taken  advantage  of  by  third  parties  to  claim  tlie 
insurance.^^  For  a  failure  to  follow  the  prescribed  mode  in  chang- 
ing a  beneficiary  is  one  to  which  the  society  and  not  the  first  bene- 
ficiary can  object."  So  where  the  charter  and  constitution  of  a 
society  provided   for  its  organization   for  the  benefit  of  widows, 

^*Duenser  v.  Supreme  Council  of  Failure  to  take  proper  steps  to 
Royal  Arcanum,  262  111.  475,  104  N.  change  the  beneficiary  can  only  be 
E.  801,  51  L.R.A.(N.S.)  72tin  (anno-  taken  advantage  of  by  the  company 
tated  on  question  Who  is  a  "depend-  and  not  by  one  claiming  under  the 
ent"  neither  statute  or  rules  delin-  original  designation.  Holden  v. 
ing  beneficiaries).  Modern  Brotherhood  of  America,  151 

15  MendeLson   v.   Gausman,  142  N.    Iowa  673,  132  N.  W.  329,  40  Ins.  L. 
Y.    Supp.   293,   157   App.   Div.   370,    J.  1947,  1953,  citing  : 
42  Ins.  L.   J.  1270,  aff'g  139  N.  Y.        Californin.—A(]nms       v.        Grand 
Supp.  947,  78  Misc.  457.  Lodge  Ancient   Order  United  Work- 

is  Titsworth  V.  Titsworth,  40  Kan.  men,  105  Cal.  321,  45  Am.  St.  Rep. 
571,  20  Pac.  213;  Longer  v.  Carter,  45,  38  Pac.  914;  Jory  v.  Supreme 
102  Ark.  72,  143  S.  W.  575;  Man-  Council  American  Legion  of  Honor, 
ning  V.  Ancient  Order  United  Work-  105  Cal.  20,  26  L.R.A.  733,  45  Am. 
men,  86  Kv.  136,  9  Am.  St.  Kep.  270,  St.  Rep.  17,  38  Pac.  524;  McLau<rhlin 
5  S.  W.  385,  9  Ky.  L.  Rep.  428;  v.  McLaughlin,  104  Cal.  171,  43  Am. 
Knights  of  Honor  v.  Watson,  64  N.  St.  Rep.  83.  37  Pac.  865. 
H.  5^7,  15  Atl.  125,  6  New  Eng.  Rep.  Georgia.— ISldU  v.  Nally,  74  Ga. 
888:  Sphiwn  v.  Chew,  60  Tex.  532.       669,  58  Am.  Rep.  458. 

1''  Moore  v.  Cliicano  Guaranty  Michiqan. — Grand  Lodge  Ancient 
Fund  Life  Soe.  178  111.  202,  52  N.  Order  United  Workmen  v.  Kolder, 
E.  882,  atf'g  76  111.  App.  433;  :\lartin  10(i  Mich.  121,  63  N.  W.  897;  Grand 
V.  StubbiiiiTs,  126  111.  387,  9  Am.  St.  Lodge  Ancient  Order  United  Work- 
Rep.  620,  18  N.  E.  657;  Grand  Lodge  men  v.  Child,  70  Mich.  163,  38  N. 
Ancient   Order   United    Workmen    v.    W.  1. 

Brown,  160  Mich.  437,  125  N.  W.  Mississippi. — Hall  v.  Allen,  75 
400;  Noble  v.  Police  Beneficiary  Miss.  175,  65  Am.  St.  Rep.  601,  22 
Assoc.  224  Pa.  298,  73  Atl.  336.  So.  4. 
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orphans,  heirs,  relatives,  devisees,  or  legatees  of  deceased  members, 
and  the  certificate  designated  the  widow,  but  reserved  to  the  member 
the  right  to  change  the  designation  in  his  lifetime  or  by  will,  and 
the  constitution  of  the  society  also  permitted  a  change  without  the 
beneficiary's  consent,  and  the  member  subsequently  designated  a 
creditor  of  his  as  beneficiary,  it  was  held  that  as  the  creditor  might 
have  been  a  legatee,  and  was  therefore  within  the  prescribed  classes, 
the  designation  of  the  creditor  as  beneficiary  during  the  member's 
lifetime  was  held  merely  an  irregularitj^  which  the  society  only 
could  set  up  in  defense,  and  the  widow  could  not  avail  herself  of 
this  irregularity  where  it  had  been  waived  by  the  society.^^  In 
a  case  which  arose  in  lowa,^^  however,  it  was  held  that  the  right  to 
object  to  the  attempted  change  was  not  limited  to  the  order,  but 
that  the  ''legal  heirs"  or  persons  entitled  to  claim  as  beneficiaries 
might  avail  themselves  of  such  noncompliance  with  the  by-laws, 
for  the  purjDose  of  showing  that  no  change  in  law  had  been  effect- 
ed.^o 

If  the  omission  to  enter  a  testamentary  direction  disposing  of 
the  beneficial  interest  in  benefit  certificates  insuring  testator's  life 
"upon  the  record  of  the  supreme  master  of  exchequer,"  as  required 
by  the  certificates,  is  material,  no  one  but  the  societj^  can  object 
thereto.^^  No  one  except  the  insurer  by  a  benefit  certificate  can 
object  to  the  right  of  brothers  and  sisters  of  a  person  insured  to 
take  the  proceeds  of  his  certificate,  on  the  ground  that  the  consti- 
tution of  the  insurer  limits  the  right  to  take  the  benefits  to  members 
of  the  family  of  the  insured.^  And  the  a&sociation  is  the  only  one 
that  can  object  to  the  designation  of  the  beneficiary  as  ineligible 
because  not  within  the  required  class.^ 

§  754a.  Right  of  beneficiary  to  object  to  noncompliance  with 
by-laws. — It  is  held  that  either  the  insurer  or  beneficiary  may  in- 
sist that  a  change  of  beneficiary  be  made  in  conformity  with  the 
requirements  as  to  the  manner  of  making  said  change,^  and  the 
beneficiary  may  insist  upon  a  substantial  compliance  with  the  re- 
quirements of  the  contract  as  to  changing  beneficiaries.*     So  it  is 

New   York.— Lahey  v.   Lahey,  174  ^i  Stoelker  v.  Thorton,  88  Ala.  241, 

N.   Y.   146,   61   L.R.A.  791,  95   Am.  6  L.R.A.  140,  6  So.  680. 

St.  Rep.  554,  66  N.  E.  670.  ^  Johnson      v.      Supreme      Lodge, 

Wasliin<jl(jn. — Cade  v.  Head  Camp,  Knights   of   Honor,   53  Ark.   255,   8 

27  Wash.  218,  67  Pac.  603.  L.R.A.  732,  13  S.  W.  794. 

18  Martin  v.  Stubbings,  126  HI.  387,  ^  Pleasants  v.  Locomotive  Engi- 
9  Am.   St.   Rep.  620,  18  N.  E.   657.  neers'   Mutual   Life  &  Accident   Ins. 

19  Wendt  v.  Iowa  Legion  of  Honor,  Co.  70  W.  Va.  389,  73  S.  E.  976. 
72  Iowa,  682,  34  N.  W.  470.  ^  Faubel  v.  Eckhart,  151  Wis.  155, 

20  As  to   "legal  heirs"  see  §§   775,  138  N.  W.  615. 

783  herein.  *  Modern  Woodman  of  America  v. 
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declared  in  a  New  Jersey  ca.«e  that  it  is  settled  by  the  decisions  of 
that  court  as  a  general  rule  that  under  provisions  as  to  change  of 
beneficiary  in  benefit  certificates  of  benevolent  associations  that  the 
originally  designated  beneficiaries  have  a  right  to  insist  upon  a 
compliance  with  the  terms  of  such  contracts,  and  that  the  provi- 
sions are  not  merely  regulations  whose  enforcement  is  at  the  option 
of  the  company  alone,  and  which  are  waived  by  the  payment  of 
the  fund  into  court.^  So  in  Michigan  the  original  beneficiaries 
cannot  be  heard  to  assert  that  the  society's  by-laws  as  to  change  of 
beneficiary  has  not  been  complied  with.^  So  the  claim  that  a  bene- 
ficiary is  not  eligible  under  a  statutory  specification  of  persons  who 
may  be  designated  must  be  raised  by  one  entitled  to  the  proceeds 
when  the  society  alone  cannot  object.''^  And  where  it  appears  as 
the  intent  of  the  society's  laws  that  if  a  designation  of  a  beneficiary 
fails  for  illegality,  there  shall  be  a  reversion  to  the  widow  and  also 
that  she  shall  have  a  right  to  question  the  legality  of  such  desig- 
nation she  may  do  so.*  Again,  children  who  by  the  rules  of  the 
society  become  the  beneficiaries  after  their  mother's  death  may 
rightfully  raise  the  issue  that  their  father  the  assured  is  not  mental- 
ly competent  to  change  the  beneficiaries.^  That  the  association 
admits  its  liability  to  the  designated  beneficiary  in  a  mutual  benefit 
certificate  does  not  preclude  the  husband  of  the  deceased  member 
from  contesting  his  right,  where  the  certificate  pro^■ides  that  the 
rights  of  beneficiaries  shall  be  determined  by  the  laws  of  the  order, 
and  that,  if  the  designation  proves  invalid,  the  benefit  shall  be 
paid  to  the  member's  husband. ^°  But  it  is  also  held  that  a  bene- 
ficiary has  no  vested  right  in  the  proceeds  of  a  policy  issued  by 
fraternal  insurance  society  and  cannot,  therefore,  question  the 
methods  of  efl^ecting  a  change  in  the  beneficiary,  being  only  inter- 
ested in  the  question  whether  or  not  a  change  has  actually  been 
made.^^    And  in  the  absence  of  a  contractual  equity  in  the  proceeds 

Ileadle,  88  Vt.  37,  L.R.A.1915A,  580,  »  Knights  of  the  Modern  ^laceabees 

90  All.  893.  V.   Sharp,  163  Mich.  449,  33  L.R.A. 

metropolitan  Ins.  Co.  v.  Clanton,  (N.S.)   780,  128  N.  W.  78C,  40  Ins. 

76  N.  J.  Eq.  4,  73  Atl.  1052,  38  Ins.  L.  J.  309. 

L.  J.  1108.  As  to  rifrhts  and  remedies  of  prior 

^  Ladies  of  Modern  Maccabees  v.  beneficiarj  where  insured  was  men- 
Daley,  166  Mich.  542,  131  N.  W.  tally  incompetent  when  he  made  a 
1127.  change   of  beneficiaries,  see  note  in 

'Grand     Lodge,     Ancient     Order  L.R.A.1915C,  1132. 

United  Workmen  v.  Ehlman,  246  II..  ^°  Supreme   Lodge,   Order  of   Mu- 

555,  92  N.  E.  962.  tual  Protection  v.  Nevins,  142  Mich. 

SMendelson  v.  Gausman,  142  N.  Y.  666.  3  L.R.A. (N.S.)  334,  106  N.  W. 

Supp.  293,  157  App.  Div.  370,  42  Ins.  140. 

L.   J.   1270,   aff' g  139   N.   Y.   Supp.  "  Ross  v.  Rogers,  96  Ark.  154,  131 

947,  78  Misc.  457.  S.  W.  336,  40  Ins.  L.  J.  6. 
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a  beneficiary  cannot  sustain  a  claim  that  the  change  of  beneficiary 
was  not  made  in  compliance  with  the  requirements  of  the  by-laws. ^^ 
§  775.  Statutes  relative  to  designation  of  beneficiary. — The 
statutes  of  some  states  designate  the  classes  from  which  the  bene- 
ficiary may  be  chosen  by  a  member  of  a  benefit  society. ^^  Under 
an  Ohio  statute  ^*  of  this  nature,  which  provided  for  the  payment 
of  money  to  "the  families  or  heirs  of  the  deceased  members,"  it 
was  held  that  the  member  could  not  designate  for  payment  any 
person  who  was  not  a  member  of  his  family,  or  one  who  would  not 
on  his  death  l>ecome  an  heir."  Under  the  New  York  laws  of  1883,^^ 
relating  to  the  formation  of  associations  upon  the  co-operative  or 
a.ssessment  plan,  it  is  held  that  as  they  contain  no  restriction  upon 
the  class  from  which  the  beneficiary  may  be  chosen,  a  member  of 
a  benefit  society  may  designate  any  person  as  beneficiary,  though 
not  a  relative,  provided  the  by-laws  contained  no  restriction.^'^  If 
the  statute  vests  the  proceeds  of  the  policy  in  the  designated  bene- 

12  Almy   v.    Commercial   Travelers'    Golden  Cross  v.  Donaghey,  75  N.  H. 
Assoc,  of  Ind.  59  Ind.  App.  249,  106    197,  72  Atl.  419. 

N.  E.  893.  Texas.— kQt  2Gth  Leg.  c.  115,  sees. 

13  Colo.    Comp.    Stat.    1909,   c.   43,    1,  11,  construed  in  Green  v.  Grand 
sec.  94,  United    Order    of    Odd    Fellows,    — 

7«mois.— Laws  1893.  Tex.   — ,   163    S.    W.    10 a,   —   Tex. 

7nrfm«a.-Bums'  Ann.  Stat.  1908,  Civ.  App.  -163  S.  W.  1068 

sec.  4713  forbids  taking  applications  Firr/; ;na..— Code    bupp.    1910,   sec. 

for  insurance  upon  life  of  any  per-  619,  construed  m  Peters  v.  Hendricks, 

son  or  in  favor  of  anv  person  with-  H-^  ^  ^-  "^-^j      „      i     po    a         a^  + 

out  bona  fide  insurable  interest.  TT^iscowsm.— Sanb   &  B.  Ann.  Stat. 

7if       7     J      n  A     T>  u    n     \    ^  „^o  1771,  construed  in   Groth  v.  Central 

3/ar^ W^Code  Pub.  Genl.  Laws  ^,^^^.^     ^^^     Ge..,enseitioen     Unter- 

1904,  art.  23,  sec.  210.  stuetzungs  Gesellschaft  Germania,  95 

Massachusetts. — Rev.  Laws  1902,  c.  -^yjg    ^40,  70  N.  W.  80. 

119,    sec.    6,    construed    in    Supreme  n'ohio' Rev.  Stat.  3630. 

Lodge  New  England   Order  of  Pro-  15  National   Mutual    Aid   Assoc,   v. 

tection    v.    Hine,    82    Conn.    315.    /3  Qonser,  43   Ohio  St.  1,  1  N.  E.  11. 

Atl.   791,   38  Ins.   L.  J.   1049;   Pub.  g^g    ^^^^    :\Tutual    Benefit    Assoc,    v. 

Stat.  1885,  c.  183,  sec.   1,  construed  jjoyj.^  4g  i^ji^h.  473,  9  N.  W.  497. 

in    Brierly  v.   Equitable  Aid   Union,  ie  (7i,.-ipter  175 

170  Mass.  218,  48  N.  E.  1090.  n  ^^{.^^^  ^._  j^jj^t^^j^i  ^^^^^^  goe.  17 

Missouri. — Rev.    Stat.    1909,    sec.  ^    Y.  St.  Rep.  877,  2  N.  Y.  Supp. 

7109,    construed    in    State     (ex    rel.  (j^o. 

Kane)  v.  Knights  of  Father  Matthew,  Insurance    Law    of    N.    Y.    1909, 

164  Mo.  App.  361,  144  S.  W.  896;  p.  33,  sec.  205,  c.  28,  Parker's  N.  Y. 

Mo.  Rev.  Stat.  1889,  sec.  2823,  con-  ins.    (ed.  1915)    p.   313.     Consol.  L. 

strued  in  Gibbs  v.  Knights  of  Pyth-  relating  to  life  or  casualty  insurance 

ias,  173  Mo.  App.  34,  156  S.  W.  11.  corporations  upon  the  co-operative  or 

New    Hampshire. — Laws    1895,    p.  assessment   plan,  provides   for  a  re- 

440,   c.  86,  sec.  1,  construed  in   Su-  serve  or  emergency  fund  which  ''shall 

preme    Commandery    United    Order  be  held  for  the  benefit  or  protection 

1718 


BENEFICIARIES  §  75G 

ficiary  the  wife  so  named  cannot  be  devested  of  her  interest  with- 
out her  consent.^' 

§  756.  Statutes  relative  to  change  of  beneficiary. — In  several  of 
the  states  statutes  have  also  boeu  })asse(l  relative  to  the  rii^ht  of  the 
insured  to  change  the  beneficiary.^^  Generally,  these  acts  permit 
the  insured  to  change  the  beneficiary  without  the  consent  of  the 
beneficiary  originally  appointed.  The  insured  cannot,  however, 
under  such  enactments,  defeat  the  right  of  the  original  beneficiary, 
whose  interest  has  become  a  vested  one  under  the  contract  for  a 
valuable  consideration.^"  Under  the  New  York  laws,^  which  pro- 
vide that  the  beneficiary  may  be  changed  upon  the  consent  of  the 
society  in  accordance  with  the  by-laws,  a  mere  indorsement  upon  a 
certificate  which  directs  payment  to  a  person  not  named  therein  is 
not  sufficient.  The  consent  of  the  society  is  necessary.  It  is  neces- 
sary that  it  should  have  been  delivered  to  or  for  the  benefit  of  the 
person  named  in  the  indorsement.^    So  under  a  statute  which  en- 

of  its  members,  their  legal  represen-  sec.  2823,  limits  classes  who  may  be 

tatives  or  beneficiaries."  designated  or  within  which  a  new  des- 

18  Jaekson    Bank    v.    Williams,    77  ignation    must    come,    see    Gibbs    v. 

Miss.  3!)8,  78  Am.   St.  Rep.  530,  2G  Knights   of   Pythias,   173   Mo.   App. 

So.  965.  34,  15G  S.  W.  11. 

19 /Hmots.—Hurd's  Rev.  Stat.  1908,  Montana.— Rex.    Code    1907,    sec. 

p.  1262.  41 '0. 

Indiana.— Bnrn's  Ann.   Stat.  Rev.  Nebraska.— Comp.  Stat.  1903,  sec. 

1908,  sees.  4703,  4760,  5042,  parties  4095. 

may  by  agreement  change  beneficiary,        Oklahoma. — Rev.    Stat.    1903,   sec. 

construed    in    Almv    v.    Commercial  3247. 

Traveler's    Assoc,    of    Ind.    59    Ind.        Texas.— Snpp.  1903  to  Sayle's  Civ. 

App.  249,  106  N.  E.  893.  Code,  p.  308  (accdt.). 

Iowa.— McClain's     Annot.      Code,        Virghiia.— Acts,  1906,  p.  152. 
1888,    sec.    1767;    Ann.    Code,    1897,        Wisconsin.— i^tat.  1898,  sec.   19.j5, 

sees.   1789,   1834,   Code   Supp.   1907,  c  89,  as  amd.  by  Laws  1899,  c.  101, 

sec.  1789.  p.  138,  construed  in  Faubel  v.  Eck- 

kansas.— Gen.     Stat.     1889,     sec.  hart,  151  Wi.s.  155,  138  N.  W.  615. 
3464;  Genl.  Stat.  1905,  sec.  3(549.  As   to   constitutionality  of  statute 

Kentucky.— Stat.    sec.    670;    Stat,  forbidding  change  of  beneficiary  in 

1909,  sec.  4392.  insurance    policy,    see    note    in    49 
Maine.— Examine  Rev.  Stat.  1903,  L.K.A.(N.S.)   487. 

e    49    sec    130    p    500  ^°  Smith  v.   National   Benefit   Sec. 

■  Michigan.— Vuh.  acts  1887,  c.  187,  123  N.  Y.  85,  9  L.R.A.  616,  25  N.  E. 

sec.  16.  197. 

M/ssomW.— Rev.     Stat.    1899,    see.  ^  Laws  N.  Y.  1892,  c.  690.  sec.  238 ; 

1417;  Ann.  Stat.  1906.  p.  1116,  pro-  Consol.  Laws  N.  Y.  1909,  c.  33.  sec. 

eludes  vested  interest  being  obtained  238. 

by  payment  of  dues,  and  contractinj?  ^  Armstrong   v.    Warren,    83    Ilun 

not  to"  change  l)en(>ficiaries,  construed  (N.   Y.)    217.    31   N.   Y.    Supp.    665, 

in  Supreme  Council  of  the  Royal  Ar-  64  N.  Y.  St.  Rep.  291.   Cited  m  Smith 

canum   v.   Heitzman,   140   Mo.   App.  v.    llarman,   59   N.   Y.    Supp.    1044, 

105,  120  S.  W.  628;  Rev.  Stat.  1889,  1047,  28  Misc.  681,  685;  Kimball  v. 
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acts  substantially  that  certificates  of  membership  in  societies  of  this 
character  shall  be  regarded  as  contracts  between  the  members  and 
the  society,  but  which  also  authorizes  the  association  to  change  the 
name  of  the  beneficiary  named  in  the  certificate  on  such  terms  and 
conditions  as  may  be  agreed  to  by  the  parties  to  the  contract,  such 
statute  becomes  a  part  of  the  charter  and  constitution  of  the  com- 
pany, and  thereafter  a  change  of  beneficiai-y  may  be  made  by  the 
association  and  the  member  upon  such  terms  and  conditions  as 
may  be  agreed  upon.^  In  a  case  which  arose  in  Ontario,*  a  society 
which  had  Ijeen  formed  under  certain  statutes,  which  were  subse- 
quently amended,^  issued  a  certificate  to  a  person  which  designated 
his  children  as  beneficiaries,  and  subsequently,  having  married 
again,  he  obtained  a  new^  certificate  payable  to  his  second  wife,  and 
it  was  held  that  the  certificate  was  subject  to  the  provisions  of  the 
statutes  of  Ontario,^  and  that  the  rules  of  the  society,  so  far  as  they 

Lester,  59  N.  Y.  Supp.  540,  543,  43  Burkhardt,  110  Ind.  189,  191,  10  N. 

App.   Div.   27,   31;    Covne  v.   Bowe,  E.  79,  11  N.  E.  449. 

48  N.  Y.  Supp.  937,  938,  23  App.  Div.  4  Mingeaud  v.  Packer,  21  Ont.  Rep. 

261,  aff'd  IGl  N.  Y.  G33,  57  N.  E.  267. 

^^^^•..  ..  .  u  u  u-  •  ^Rev.  Stat.  Ont.  1877,  e.  167; 
In  New  York,  "membership  m  any  amended,  41  Vict.  c.  8,  see.  18;  now 
such  society,  order,  or  association  ^^^.  ^^^^  Qj^^_  -^ggy^  ^  172.  Sec. 
shall  give  to  the  member  the  right  ^^  ^  -^jo.  Rev.  Stat.  Ont.,  pro- 
at  any  time,  upon  the  consent  of  such  ^.- J^^  ^j,^^  .^^.j^g^^  ^^  tj^e  (j^^th  of  a 
society,  order,  or  association,  m  the  ^^^^^^j.  ^f  ^  society  anv  sum  of 
manner  and  form  prescribed  by  its  ^^^^^^  becomes  payable  under  the 
by-laws,  to  make  a  change  m  its  j-^ipg-of  the  society,  the  same  shall 
payee  or  payees,  beneficiary  or  bene-  ^^  ^^^^  ^^,  ^j^^  treasurer  or  other 
ficiaries,  without  requiring  the  con-  ^^^^^  ^^  ^j-^^  society  to  the  person  or 
sent  of  such  payees  or  beneficiaries :  ^^j^g  entitled  under  the  rules 
Laws  N.  Y.  c.  690,  art.  / ,  sec.  238 ;  ^^^^^^^^„  Section  18  of  article  7  of 
Gen.  Laws,  e.  38;  Hamilton  s  btat.  ^j^^  ^^^j^^  provided  that  any  member 
Rev.  Laws  N.  Y.  1894,  p  10^  ot  Ins.  ^^^^^y  ^  beneficiary  certificate,  de- 
Laws;  Laws  1889,  c.  520  sees.  11,  ^.^..^^  ^^  ^^^^  ^-^^  ^^  ^^^^  ^  ^^^  ^^_ 
12;  changed  to  read  "membership  m  ^^^^.-^  ^^  ^^  -^^  payment,  may  do  so 
any  such  corporation,  association  or  ^^,  authorizin?  such  change  in  writ- 
society  shall  give  to  any  member  .^^  ^^^  ^j^^  ^^^^^  ^^  j^-g  certificate  in 
thereof  the  right,  at  any  time,  with  ^^-^  ^^^^  prescribed,  attested  by  the 
the  consent  of  such  corporation,  as-  ^^  g\^._  j^^^^  no  change  of  di- 
sociation,  or  society  to  make  a  change  ^.^^.^  ^^  ^^^^^ 
in  his  payee  or  payees  or  benehciary  ^^.^^ 
or  benehciaries,  without  requiring  "i"fii".-  ^^""^^  •-  ,.^,,^,..^,i  .„ 
the  consent  of  such  payee  or  bene-  j^hange  shall  have  ^^^^/^^^  ^/^  ^o 
ficiaries."    Ins.  Laws  of  N.  Y.  1909,  the   grand   recorder;   the   «ld     ert.fi- 

^Ltr^ed'^in^Ere^n.lr': 'Fl:in^;?i'8    sued  thereon,  and  the  said  new  cer 
III.  189;  109  Am.  St.  Rep.  283  (not-    tifieate  .«hall  be   numbered  the  same 
ed  at  end  of  this  section).  ^s  the  old  certificate. 

3  Masonic   Mutual   Benefit   Soc.   v.        ^  Rev.  Stat.  Ont.  c.  136;  51  \  ict.  c. 
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were  inconsistent  with  such  provisions,  were  modified  and  controlled 
by  them,  and  the  certificate  became  a  trust  for  the  children,  and 
ceased,  so  long  as  the  trust  remained,  to  be  under  the  control  of  the 
deceased  member,  and  that  he  was  not  authorized  to  revoke  the  cer- 
tificate and  replace  it  by  a  subsequent  one.  On  appeal  this  decision 
was  aflirmed  by  two  judges,'''  while  two  other  judges  adopted  the 
view  that  the  rules  of  the  society  giving  a  power  of  revocation 
formed  a  valid  part  of  the  contract  of  insurance  under  the  Ontario 
statute,^  and  that  this  power  of  revocation  was  not  taken  away  or 
restricted  by  the  amended  statute.^  If  statutes  provide  that  the 
person  whose  life  is  insured  has  the  right  at  any  time,  with  the 
consent  of  the  insurer,  to  change  the  beneficiary,  no  change  of 
beneficiary  can  take  place  until  assented  to  by  the  insurer.^" 

22.  This  last  act  was  passed  March    insurance  issued  or  entered   into  by 

23,  1888,  being  "An  act  to  amend  an  fraternal,  benevolent,  etc.,  societies, 
act  to  secure  to  wives  and  children  having  for  its  purpose  the  insurance 
the  benefit  of  life  insurance."  Sec-  of  lives  of  members  exclusively, 
tion  1  of  said  act  provided  that  the  '''  19  Ont.  App.  290,  12  Ca».  L.  T. 
expressions  "contract  of  insurance"  307,  per  Hagerty,  C.  J.  0.,  and  Bur- 
and  "policy,"  wherever  they  occurred  ton,  J.  A. 

in  said  original  act,  included  any  cer-  ®  Rev.  Stat.  Orit.  c.  172,  sec.  11. 

titicate  or  contract  mentioned,  and  in  ^  Rev.    Stat.    Ont.    c.    136,    sees.    5, 

any  way  relating  to   life  insurance,  6,  per  Osier  and  Macleniian,  JJ.  A. 

and  section  2  provided  that  the  act  i°  Freund  v.  Freund,  218  111.  189, 

should  extend  and  apply  to  member-  109  Am.  St.  Rep.  283,  75  N.  E.  925, 

ship,    beneficiary,    and    other   certifi-  35  Ins.  L.  J.  23  (New  York  policy), 

cates  and   contracts  relating  to   life  See   §§   740a,   746d  herein. 
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CHAPTER  XXXII. 

BENEFICIARIES— PARTICULAR    DESIGNATIONS    AND    EFFECT 

OF  SAME. 

§  763.     "Absent  brother"  as  beneficiary. 

§  764.     "AflSaneed  wife:"  betrothed  as  beneficiary. 

§  765-.     "As  he  may   direct:"   "shall    direct:"   "may  have   directed:"   "as 
directed  by  will." 

§  765a.  Brother :  brothers  and  sisters. 

§  765b.  Brother-in-law. 

§  766.     "Children :"  where  no  children  survive. 

§  767.     "Children"   does  not  generally  include  grandchildren. 

§  767a.  Same  subject :  "children  surviving." 

§  768.     "Children"  does  not  include  children  of  wife  by  former  marriage. 

§  769.  "Children :"  where  children  are  bom  subsequent  to  the  issuance  of 
the  certificate  or  policy. 

§  769a.  Same  subject :  children  of  first  and  second  wife :  or  of  second  wife. 

§  769b.  Posthumous  child  of  second  marriage. 

§  770.     "Children,"  when  includes  adopted  child :  release  of  rights. 

§  771.     "Children:"  "his  children:"  who  included  generally:  includes  child 
by  former  wife. 

§  772.     Children  :  "their  children." 

§  772a.  Children :  their  children :  subsequent  marriage  of  insured. 

§  772b.  Church. 

§  773.     "Dependents:"  "legal  dependent." 

§  773a.  "Dependents:"  who  are:  instances. 

§  773b.  "Dependents:"  who  are  not:  instances. 

§  773c.  "Dependents :"  when  relation  terminated  by  marriage. 

§  774.     "Devisees:"  "devisees  or  heirs  at  law." 

§  775.     "Devisees,"  or  in  case  of  their  prior  death,  to  "legal  heirs  or  de- 
visees of  certificate  holder." 

§  776.     "Estate:"  "my  estate:"  creditors. 

§  777.     "Executor." 

§  778.     "Executors  and  administrators." 

§  779.     "Family"  as  beneficiary. 

§  779a.  "Family:"  "immediate  family." 

§  780.     "Families,  widows,  orphans,  or  other  dependents." 

§  780a.  "Family  of  deceased:"  "family"  or  "families"  in  connection  with 
other  class  designations. 
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§ 

781. 

§ 

782. 

§ 

783. 

§ 

784. 

§ 

785. 

§ 

786. 

§ 

787. 

BENEFICIARIES 

"Friends." 

"Guardian." 

"Heii-s:"  "Lawful  heirs:"  "legal  heirs." 

"Heirs  or  assigns." 

Heir:  husband  as  heir. 

"Heirs  and  legal  representatives:"  "heirs  or  representatives." 

"Himself,  executor,"  etc. 
§  787a.  Husband  and  children:  sole  and  separate  nse. 
§  787b.  Illegitimate  child. 
§  788.     Infant  as  beneficiary. 
§  788a.  Legal  heirs  or  representatives. 
§  789.     "Natural  heirs." 
§  789a.  Niece. 
§  790.     "Orphans." 
§  790a.  Parents. 

§  790b.  Parents:  putative  father. 
§  791.     Partnership  as  beneficiary. 
§  792.     "Relatives :"  "related  to." 
■§  793.     "Representatives:"  "legal  representative." 
§  793a.  Same  subject :  statutor}'  exemptions. 
§  794.     "Resident  brother"  as  beneficiary. 
§  795.     Son  as  beneficiary. 
§  795a.  Stepfather:  stepson. 
§  796.     "Sur\ivor." 

§  796a.  Trust  created  in  equity  for  friend. 
§  797.     "Trustees:"  "in  trust." 
§  797a.  Undertaker  as  beneficiary. 
§  798.     "Widow  and  children:"  proceeds  paid  to  administrator:  extent  of 

his  liability  . 
§  799.     "Widow  and  children:"  proceeds  paid  to  administrator  of  insured 

a  ti'ust  for  widow  and  children. 
§  800.     "Widow  and  children :"  afterward  in   order  named. 
§  801.     "Widow,  orphans,  or  heirs." 
§  802.     "Widows'  orphans,  and  heirs  or  devisees." 
§  803.     "Widow  or  relatives,"  funeral  benefit. 

§  804.     "Wife  and  children:"  "widow  and  children:"  how  they  take. 
§  805.     Wife  and  children:  construction  of  contract  by  parties  and  bene- 
ficiaries. 
§  805a.  Wife  and  children:  contract  rights  in  benefits. 
§  806.     Wife  and  daughters:  survivor:  who  entitled  to  fund. 
§  807.     "Wife,  if  living"  and  "if  not  living,  to  children." 
§  808.     Wife  or  any  wife  that  may  survive,  and  minor  children. 
§  809.     "Wife"'  or  "widow"  as  beneficiary. 

§  809a.  Wife  as  beneficiary:  creation  of  separate  estate  in  her. 
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§  809b.  Wife's  interest:  endowment  policy. 

§  809c.  Wife's  right  as  beneficiary  in  mortuary  fund  dependent  on  hus- 
band's being  member  at  death. 

§  809d.  Widow:  where  insured  compelled  to  marry. 

§  810.     When  wife  entitled  against  husband  to  proceeds  of  surrender  policy. 

§  811.     Wife's  rights :  delivery  of  policy  as  security. 

§  812.     When  wife  has  only  equitable  lien. 

§  813.     Wife's  rights   where   husband's   misrepresentations   induce   her   to- 
join  assignment. 

§  814.     "Wife:"  effect  of  payment  to  woman  designated  as  wife  while  law- 
ful wife  living. 

§  815.     "Wife"  as  beneficiary:  no  marriage  ceremony  performed. 

§  815a.  Wife:  agreement  to  become  mistress. 

§  816.     "Wife"  or  "widow"  as  beneficiary-  where  insured  has  married  when 
lawful  wife  living. 

§  817.     "Wife"  or  "widow"  as  beneficiary:   regular  life  policy:   effect  of 
divorce. 

§  817a.  Same  subject:  statutes. 

§  818.     "Wife"  or  "widow"  as  beneficiary:  mutual  benefit  certificate:  effect, 
of  divorce. 

§  819.     Wife:  articles  of  separation. 

763.  "Absent  brother"  as  beneficiary.— "Absent brothers,"  un- 
der a  rule  relating  t-o  benefit  funds  and  those  entitled  thereto,  in- 
cludes one  who  is  not  within  the  jurisdiction  of  the  lodge,  irrespec- 
tive of  his  legal  residence,  and  means  one  who  happens  to  be  at  the 
time,  either  permanently  or  temporarily,  out  of  the  jurisdiction  of 
the  lodge  or  tribe." 

§  764.  "Affianced  wife:"  betrothed  as  beneficiary.— In  this,  as  in 
other  ca-ses,  relating  to  associations  of  the  character  under  consider- 
ation, whatever  forms  the  basis  of  the  association's  existence,  and 
constitutes  a  part  of  the  contract,  must  be  looked  to  in  order  to 
ascertain  whether  an  "affianced  wife"  of  or  one  betrothed  to  the 
member  is  entitled  to  the  fund.  Sometimes  in  these  as  in  other 
cases  the  strict  rules  will  not  be  followed  where  equity  would  de- 
mand a  departure  therefrom,  and  bring  the  benefici-ary  either  with- 
in the  rules  by  construction,  where  this  is  possible,  or  otherwise 
aid  such  beneficiary.  It  seems,  however,  to  be  the  general  rule  out- 
side of  equitable  grounds  that  the  "affianced  wife"  or  betrothed 
must  be  within  the  cla.'^s  designated  by  a  fair  construction  of  the 
words  expressly  used  to  designate  the  class,  unless  there  is  a  waiver, 
or  equity  demands  a  departure  from  the  rules.     But  the  mere  fact 

"  Walsh  v.  Consumnes  Tribe    Improved  Order  Red  Men,  108  Cal.  496, 

500.  41  Pae.  418. 
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of  being  an  affianced  wife  does  not  of  itself  make  one  a  dependcnt,^^ 
and  a  man's  atiianeed  wife  is  not,  as  matter  of  law,  dependent  on 
him  within  the  meaning  of  a  charter  or  statutory  provision  as  to 
beneficiaries  of  a  mutual  benefit  society ;  but  whether  so  dependent 
or  not  is  to  be  determined  from  the  facts  of  the  case."  If,  however, 
a  woman,  at  her  intended  husband's  request,  leaves  an  employment 
which  affords  her  support  for  one  which  does  not,  and  receives  a 
weekly  sum  from  him  to  make  up  the  difference,  she  is  a  "depend- 
ent," and  entitled  to  the  fund  when  named  as  beneficiary,  for  if 
one  is  dependent  in  part,  it  cannot  be  said  that  he  is  not  a  ''depend- 
ent." ^*  But  under  a  provision  of  the  by-laws  of  a  society  that  a 
member  may  at  any  time  surrender  his  certificate  and  procure  a 
new  one  payable  to  some  new  beneficiary,  and  in  the  event  of  death 
of  the  original  beneficiary,  no  other  disposition  being  made,  the 
benefit  is  to  go  to  the  dependent  heirs  of  the  member,  and  the  first- 
named  beneficiary  dies,  a  designation  in  a  will  of  the  member's 
betrothed  as  beneficiary  in  a  new  certificate  will  not  be  a  valid 
designation,  where  he  contributes  nothing  to  her  support,  and  she 
is  in  no  way  dependent  upon  him.^^  So  where  a  benefit  certificate 
was  made  payable  to  the  ''affianced  wife"  of  the  member,  and  the 
statute  provided  for  the  formation  of  societies  for  "the  puipose  of 
assisting  the  widows,  orphans,  or  other  relations  of  deceased  mem- 
ber, or  any  person  dependent  upon  a  deceased  member,"  it  was  held 
that  upon  the  member's  death  the  next  of  kin  was  entitled  to  the 
fund,  where  it  appeared  that  the  "affianced  wife"  of  the  member 
was  not  dependent  upon  him  for  support. ^^ 

An  affianced  wife  may  be  a  beneficiary  where  the  by-laws  so  pro- 
vide, even  though  the  stated  object  of  the  association  under  its  con- 
stitution is  to  provide  insurance  for  surviving  relatives  of  members.^"^ 
So  an  aihanced  wife  is  held  included  within  the  meaning  of  the 

12  McCarthy  v.  Supreme  Lodge  153  Mass.  314,  25  Am.  St  Rep.  637, 
New   England   Order  of   Protection,    11  L.R.A.  144.  26  N    E.  866. 

153  Mass.  314,  318,  25  Am.  St.  Rep.  ^'  Supreme   Council  American  Le- 

637   IILRA   144,  26  N.  E.  866.   As  gion  of  Honor  v.  Perry,  140   Mass. 

to  .iependents,  see  §  773  herein.  580,  5  N.  E.  634.     As  to  dependents, 

13  Alexander    v.    Parker,    144    111.  see  §  773  lierein.    See  §  lOoi  herein. 
355  ^19   L  R  \     187,   33   N.   E.   183.  As  to  validity  of  life  insurance  tor 
When  affianced  wife  not  a  dependent,  hcnotit    of   betrothed   wife,   see   note 
see  Dunbar  V.  Royal  League,  184  111.  ml-)  L.R.A.  18^ 

.         -^  16  Palmer  v.  Uelch,  132  ill.  141,  Jd 

On  question  of  betrothed  wife  as  N.  E.  412;  Supreme  Council  Amori- 

a  "dependent."  see  notes  in  2  L.R.A.  can  Legion  of  Honor  v.  Perry,  140 

(N.S.)    654;    36    L.R.A.(N.S.)    208;  Mnss^580,  5  N.  E.  634. 

anrl  ^^1   T  R  A  CN"  S  )   726  "  Christenson      v.      Mndson,      i-^ 

iMIcCarthv   V.     Supreme    Lodge  Minn.  225,  140  N.  W.  288;  Bachnum 

New    England   Order   of   Protection,  v.  Supreme  Lodge  Kniglits  &  Ladies 
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v»'ord  "dependent"  although  the  statutes  of  incorporation,  the  con- 
stitution and  laws  of  a  fraternal  beneht  association  limit  the  classes 
of  beneficiaries  to  families,  heirs,  blood  relations  or  persons  de- 
pendent upon  the  member.^®  And  an  agreement  to  marry  the  in- 
sured is  a  sufficient  consideration  to  vest  a  new  beneficiary  with 
rights  which  cannot  be  taken  awav  without  her  consent. ^^ 

Again  the  term  ''wife'"  may  mean  one  whom  the  member  ex- 
pects to  marry.  Also  one  to  whom  he  believes  he  is  lawfully  mar- 
ried notwithstanding  prior  undissolved  marriage  at  time  he  married 
second  woman.^°  So  in  an  Illinois  case  it  is  held  that  if  the  bene- 
ficiary, at  the  time  of  the  issuance  of  the  certificate,  and  at  insured's 
death,  be  his  affianced  wife,  she  will  take  under  a  designation  "to 
his  wife."  ^  And  under  a  Georgia  decision  a  member  may,'  unless 
expressly  forbidden,  designate  as  his  wife  a  woman  whom  he  ex- 
pects to  marry  and  if  the  intended  marriage  is  not  contracted 
before  the  member's  death  the  association  will  be  precluded  from 
asserting  that  the  designation  was  invalid  or  inoperative  on  the 
ground  that  when  the  certificate  was  issued  such  beneficiary  was 
not  one  of  the  class  of  persons  capable  of  being  designated  as  bene- 
ficiary.* But  one  who  is  designated  by  a  married  man  as  his 
affianced  wife  cannot  claim  the  death  benefits  where  she  does  not 
sustain  that  relation,  and  the  wife  of  the  member  is  entitled  to  said 
death  benefits,  where  said  member  had  left  her,  and  the  by-laws 
permit  said  claim,' 

If  a  wife  divorces  her  husband  her  right  as  beneficiary  by  such 
designation  ceases  and  to  enable  her  to  claim  as  fiancee  there  must 
be  some  affirmative  act  on  assured's  part,  some  new  appointment  is 
necessary.* 

If  the  statute  permits  an  affianced  husband  or  wife  to  become  a 
beneficiary,  its  provisions  will  control  the  constitution  and  laws  of 
the  order  and  an  afltianced  wife  will  take  as  against  brothers  and 

of  Honor,  44  111,  App.  188,  23  Chic.  Bachman,   and    the    designation    was 

L.  News    264,  "to  his  wife,  Cecilia  Bachman.'' 

"  Sovereign    Camp    Woodman    of  *  Grand  Lodge  Knights  of  Pythias 

the  World  v,  Noel,  34  Okla.  596,  41  of   North   &   South   America,  etc.   v. 

L.R.A,(N.S.)    648,  126  Pae.  787.  Barnard,   9   Ga.   App.   71,   70   S.   E. 

^3  Supreme      Lodge      Knights      &  67S. 

Ladies  of  Honor  v.  Ulanowskv,  246  3  ]\iendelson    v,    Gausman,    142   N. 

Pa.  591,  92  Atl.  711.  Y.    Supp.   293,   157   App.    Div.   370, 

20  Grand  Lodge  Knights  of  Pyth-  42  Ins.  L.  J.  1270,  aff's:  139  N.  Y, 

ias  of  North  &^  South' America,  etc.  Supp.  947,  78  Misc.  457. 

V.  Barnard,  89  Ga.  App.  71,  70  S.  E.  *  Green  v.  Green,  147  Ky.  608,  144 

G78.  S.    W.    1073,    39    L.K.A.(N.S.)    3-0 

1  Bachman      v.      Supreme     Lodge  (annotated   on   effect   of   divorce   on 

Knights  &  Ladies  of  Honor,  44  111.  rights  of  beneficiary). 

App.    188.      The    insured    was    one  See  §§  817,  818  herein, 
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sisters  who  are  next  of  kin  under  the  laws  of  tlie  order,  even  thou<^li 
the  society  had  refused  to  issue  a  certificate  designating  lier,  al- 
tliougli  the  member  had  been  duly  initiated.*  And  under  such  a 
statutory  provision  an  affianced  wife  will  be  entitled  to  the  certif- 
icate benefits,  even  though  not  dependent  u}K)n  the  member,  not- 
withstanding limitations  in  the  constitution  and  Ijy-laws  of  the 
society,  and  although  she  is  misdescribed  as  the  member's  cousin, 
the  misdescription  having  been  waived  by  the  association.^ 

§  765.  "As  he  may  direct:"  "shall  direct:"  "may  have  directed:" 
"as  directed  by  will." — The  words  "or  as  he  may  direct,"  following 
an  enumeration  of  classes  of  persons  who  may  be  beneficiaries,  has 
the  effect  of  enlarging  the  designation  so  that  it  operates  substan- 
tially a.s  if  no  classes  or  persons  had  been  named,  and  the  preceding 
enumeration  of  persons  or  classes  will  not  restrict  the  right  to 
designate  others  not  within  said  classes.  Thus,  under  a  provision 
that  the  fund  shall  be  payable  to  certain  persons,  his  ''family,  or 
as  he  may  direct,"  the  insured  may  designate  any  person  as  bene- 
ficiary, though  no  relative  of  his,'  and  the  last  certificate  which  is 
issued  to  him  will  control  the  destination  of  the  fund.*  But  al- 
though the  charter  or  by-laws  may  provide  that  the  fund  shall  be 
paid  ''as  the  member  may  direct,"  this  will  not  prevent  the  passage 
of  a  by-law  pre^^cribing  the  manner  in  which  the  payment  of  the 
fund  shall  be  directed,  when  the  by-law  is  a  reasonable  one.^  But 
if  the  charter  and  by-laws  provide  that  the  member  may  at  any 
time  surrender  his  certificate  and  procure  a  new  one,  payable  as 
he  may  direct,  he  cannot,  it  is  held,  designate  a  new  beneficiary  by 
will.^°  The  words  "as  he  may  direct"  may,  however,  be  qualified 
or  limited  by  other  words,  as  where  the  right  to  make  such  designa- 
tion or  change  of  beneficiaries  is  restricted  to  such  beneficiaries 
dependent  upon  the  member  as  he  may  direct.^^ 

5  Wallace  v.  Madden,  168  111.  356,  «  Kniirlits  of  Honor  v.  Watson,  64 

48  N.  E.  181,  aff'g  67  111.  App.  524,  N.  H.  517,  15  Atl.  125. 

under  Laws  1893,  p.  130,  sec.  1.  ^  Hicks    Supreme    Council    Ameri- 

^  Farrenkoph  v.  Holm,  237  111.  04,  can  Lesion   of  Honor  v.  Perry,  140 

86    N.    E.    702,    under    Hurd's    Rev.  Mass.  580,  5  N.  E.  634. 

Stat.  1905,  c.  73,  see.  258,  act  1893,  i°  Supreme  Council  American  Le- 

p.  130,  as  am'd  hv  act  1F!15.  ]i.  178.  eion   of  Honor  v.   Perrv,   140   Mass. 

'Mitchell  V.  C.rand  Lod.ge  Iowa  580,  5  N.  E.  634. 
Knight.s  of  Honor,  70  Iowa,  360,  30  See  as  to  desirjnation  bji  irill  Grand 
N.  \V.  8(i5.  See  lliprhland  v.  Hi<rh-  Lodiie  Ancient  Order  United  Work- 
land,  109  111.  366;  Supreme  Council  Tuen  v.  Noll,  90  Mich.  37,  30  Am.  St. 
Catholic  Knijrhts  of  America  v.  Fit/.-  K'ep-  419,  15  L.R.A.  350,  51  N.  W. 
Patrick,  28  R.  I.  486,  68  Atl.  367:  268,  noted  under  §  750  herein.  See 
Tennessee  Lodge  v.  Ladd,  5  Lt^a  (73  also  ^>^  733-736.  774-775,  8(i3  lierein. 
Tenn.)   716.  ^^  Supreme   Council    American  Le- 

As  to  "family,"  etc.,  see  §§  779  et  gion  of  Honor  v.  Perrv,  140   Ma.s.s. 

seq.  herein.  580,  5  N.  E.  634. 
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A  second  wife  of  the  member  will  be  entitled  to  recover  the  pro- 
ceeds of  a  certificate  which  provides  that  payment  is  to  be  made 
as  directed  by  will  where  he  devises  a  stated  sum  to  her  specifying 
that  payment  is  to  be  made  out  of  his  life  insurance  and  the  sum 
derived  therefrom,  outside  of  the  amount  of  the  certificate,  is  in- 
suflicient,^^  Again,  a  person  other  than  a  member  of  the  family 
may  be  made  a  beneficiary  where  the  constitution  and  articles  of 
the  corporation  provide  that  benefits  shall  be  payable  to  the  mem- 
ber's family  or  be  disposed  of  ''as  he  or  she  shall  direct"  and  also 
''as  he  or  she  may  have  directed."  ^^ 

§  765a.  Brother:  brothers  and  sisters. — A  brother  may  be 
validly  designated  as  beneficiary,  under  a  certificate  in  a  fraternal 
beneficiary  society,  although  the  classes  entitled  are  specified  as 
the  widow,  orphans  and  devisees  of  the  deceased  member.^*  So  a 
brother  may  be  designated  as  beneficiary  in  place  of  the  wife  as 
he  has  a  sufliicient  insurable  interest  in  the  insurer's  life,  and  such 
change  of  beneficiary  does  not  constitute  a  fraud  upon  the  wife's 
marital  rights  as  her  interest  under  the  original  designation  does 
not  constitute  property  in  that  sense.^^  A  brother,  even  though  not 
a  dependent,  will  also  be  entitled  to  the  proceeds  of  the  certificate.^^ 
And  a  dependent  brother  will  take  as  against  one  designated  as 
beneficiary  but  who  is  not  within  the  specified  classes.^'  And  under 
a  Michigan  decision  brothers  and  sisters  of  the  member  may  be 
designated  by  him  as  beneficiaries  under  by-laws  authorizing  mem- 
bers of  his  family  or  some  person  or  persons  related  by  blood  to  be 
designated. ^^  And  a  sister  may  take  to  the  extent  of  reimbursing 
her  for  monies  expended  for  insured's  last  sickness  and  his  funeral 
expenses. ^^ 

§  765b.  Brother-in-law. — A  brother-in-law  designated  as  bene- 
ficiary is  not  within  a  statutory  restriction  of  beneficiaries  to  fam- 

^2  Jacobs  V.  Jacobs  Exer.  28  Ky.  As  to  insurable  interest  of  brother 

L.  Rep.  327,  89  S.  W.  246.     See  §§  or  sister,  see  notes  in  54  L.R.A.  231, 

733   et   seq.  herein.  45  L.R.A.(N.S.)   982. 

13  Independent    Order    of    Sons   &  ^^  Lane  v.  Lane,  99  Tenn.  639,  42 

Daus:hters   of   Jacob   of   America  v.  S.  W.  1058. 

Henderson,  76  :\Iiss.  326,  71  Am.  St.  ^'^  Foss  v.  Petterson,  20  S.  Dak.  93, 

Rep.  532,  24  So.  702.  104  N.  W.  915. 

Instate  V.   State,  228  111.   630,  81  ^^  Grand     Lodge     Ancient     Order 

N.  E.  1146.    Compare  Supreme  Coun-  United     Workmen     v.     Brown,     160 

cU  Catholic  Benevolent  Legion  v.  Mc-  Mich.  437,  125  N.   W.  400,  17  Det. 

Guinness,  59  Ohio  St.  531,  41  Ohio  L.  L.  N.  77.     See  §  1068  herein. 

J.  192,  53  N.  E.  54,  28  Ins.  L.  J.  53.  As  to  "family,"  etc.,  see  §§  779  et 

See  §§  779  et  soq.,  8/8  herein.  seq.  herein. 

15  Hahn  v.  Supreme  Lodge  of  the  ^^  Grand  Camp  Modem  Maccabees 

Pathfinders,  136  Ky.  823,  125  S.  W.  of  the  World  v.  Deem,  143  Mich.  652, 

259.  107  N.  W.  447. 
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ilics,  heirs,  dependents,  etc.,  and  is,  therefore,  not  entitled  to  the 
pi;oceeds  which  will  pass  to  the  daughter  as  the  only  heir.^° 

§  766.  "Children:"  where  no  children  survive. — If  a  policy  of 
insurance  is  made  payable  to  "the  children"  of  the  insured,  and  at 
the  time  of  the  insured's  death  there  are  no  surviving  children,  no 
action  can  be  maintained  by  the  personal  representative  of  the  in- 
sured to  recover  the  money,  as  the  children  only  were  intended  to 
be  benefited.^ 

§  767.  "Children"  does  not  generally  include  grandchildren. — 
As  a  general  rule,  the  designation  "children"  should  be  taken  in 
its  primary  meaning,  and  as  such  it  will  not  be  extended  to  include 
grandchildren. 2     If,  however,  it  would  defeat  the  apparent  inten- 


^^  Grand  Lodge  Ancient  Order 
United  Workmen  v.  Ehlman,  246  HI. 
555,  92  N.  E.  962;  Sanders  v.  Grand 
Lodge  Ancient  Order  United  "Work- 
men, 153  HI.  App.  7. 

As  to  statutory  provisions  limiting 
heneficiar^v  to  certain  classes,  see 
§  878  herein. 

^  So  beld  in  McEhvee  v.  New  York 
Life  Ins.  Co.  (U.  S.)  47  Fed.  798, 
44  Alb.  L.  J.  516. 

^  Continental  Life  Ins.  Co.  v. 
T\'ebb,  54  Ala.  688;  Martin  v.  Modern 
Woodmen  of  America,  253  III.  400, 
97  N.  E.  693;  United  States  Trust 
Co.  V.  Mutual  Benefit  Life  Ins.  Co. 
115  N.  Y.  152,  21  N.  E.  1025. 

"Children"  may  include  grand- 
children, but  ^'children"  does  not,  as 
a  rule,  include  grandchildren  except 
from  necessity  Avben  will  remains  in- 
operative otlierwise.  Phillips  v.  Law- 
ing,  150  Ala.  180,  43  So.  494  ("child," 
"children"  includes  descendants; 
Code  1896,  sec.  1462,  relating  to  dis- 
tribution of  personalty ;  Id.  sec.  1454, 
distribution  intestate  real  estate)  ; 
Eussell  V.  Russell,  64  Ala.  500;  Hall 
V.  Aver's  Guardian,  32  Ky.  L.  Rep. 
288,  105  S.  W.  911  (child  of  deceased 
daughter  is  "legal  representative")  ; 
Supreme  Council  Catholic  Knights  of 
America  v.  Densford,  21  Ky.  L.  R. 
1574,  49  L.R.A.  776,  56  S.'W.  172 
(includes  grandchildren)  ;  Matter  of 
Paton,  41  Hun  (N.  Y.)  497,  500; 
Matter  of  Brown,  29  Hun  (N.  Y.) 
412,  417  {citinq  Scott  v.  Guemsev, 
Joyce  Ins.  Vol.  II.— 109.        17 


48  N.  Y.  106;  Prowitt  v.  Rodman,  37 
N.  Y.  42;  Bowne  v.  Underbill,  4  Hun 
(N.  Y.)  130;  Coles  v.  Brown,  4  Sand. 
Ch.  (N.  Y.)  123;  Lawrence  v.  Heb- 
bard,  1  Bradf.  (N.  Y.)  252)  ;  Estate 
of  Hunt,  133  Pa.  St.  260,  19  Am.  St. 
Rep.  640,  19  Atl.  548.  See  also  cita- 
tions under  next  following  note. 

See  further  as  to  "children,"  grand- 
children : 

United  States. — Vining  v.  Rexford, 
201  Fed.  904,  120  C.  C.  A.  418 
("children"  include  adults  or  minors, 
and  need  not  have  been  part  of  house- 
hold at  time  of  parent  deceased.  Pa. 
Stat,  authorizing  action  in  case  of 
death  by  unlawful  violence,  etc..  for 
benefit  of  husband,  widow,  children 
or  parents  of  deceased). 

Alabama. — Duncan  v.  De  Yampert, 
182  Ala.  528,  62  So.  673  (will: 
"children"  given  popular  meaning, 
that  is,  immediate  offspring). 

Calif omin. — Schedel,  Estate  of,  73- 
Cal.  594,  15  Pac.  297  (held  to  include 
grandchildren)  ;  Mackey  v.  ]\lott,  25 
Cal.  App.  110,  142  Pac.  1082  (police 
pension  fund :  children  does  not 
mean  heirs  or  descendents,  but  lim- 
ited by  express  terms  of  city  char- 
ter). 

Connecticut. — Hoadley  v.  Beards- 
ley,  89  Conn.  270,  93  Atl.  535  (wills: 
"children"  and  "issue"  svnonvmous)  ; 
Eaton  V.  Eaton,  88  Conn.  269,  91 
Atl.  191  ("children"  embraces,  under 
statute  distribution,  legitimate  and  il- 
legitimate children). 
29 
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tions  of  the  member  or  the  insured  to  so  hold,  or  it  is  clearly  the 
intent  of  the  policy  that  they  should  be  included  or  necessity  re- 


Georgia. — Ful^hum  v.  Strickland, 
123  Ga.  258,  51  S.  E.  294  (''chil- 
dren" does  not  include  grandchildren 
under  will)  ;  Lyon  v.  Baker,  122  Ga. 
189,  50  S.  E.  44  ("children"  does  not 
include  grandchildren  in  absence  of 
contrary  intent  as  gathered  from 
will);  "^Butler  v.  Kalston,  69  Ga. 
489. 

Illinois. — Hanes  v.  Central  Illinois 
Utilities  Co.  262  lU.  86,  104  X.  E. 
156  (wills:  children  ordinarily  de- 
notes immediate  offspring,  not  grand- 
cliildren,  unless  case  of  strong  inten- 
tion or  necessary  implication  recjuires 
it)  ;  Martin  v.  Modern  Woodmen  of 
America,  253  111.  400,  97  X.  E.  693, 
aff'g  163  111.  App.  548  (ordinarily 
means  descendants  of  first  degree; 
does  not  include  grandchildren)  ; 
Gannon  v.  Peterson,  193  111.  372, 
55  L.R.A.  701,  62  N.  E.  210 
("heirs,"  "issue,"  and  "children" 
in  will.  Construction  given  which 
best  comports  with  testator's  inten- 
tion, where  used  indiscriminately  in 
common  and  popular  instead  of  strict 
legal  meaning"). 

Indiana.— ^Wioii  v.  Elliott,  117 
Ind.  380,  10  Am.  St.  Rep.  54,  20 
X.  E.  264;  Underwood  v.  Robbins, 
117  Ind.  308,  20  N.  E.  230;  Cum- 
mings  V.  Plummer,  94  Ind.  403,  48 
Am.  Rep.  167. 

Louisiana. — Roder,  Succession  of, 
121  La.  692,  46  So.  697,  15  Am.  & 
Eng.  Ann.  526  (Annot.)  37  Ins.  L. 
J.  908  {considered  under  §  767a  here- 
in). 

Maryland. — Eureka  Life  Ins.  Co. 
V.  Geis,  121  Md.  196,  88  Atl.  158; 
Ridgely  v.  Ridgely,  100  Md.  230,  59 
Atl.  731  (surviving  children  means 
children  of  testator). 

Blassachusetts. — Bowker  v.  Bow- 
ker,  148  Mass.  198,  19  X.  E.  213; 
Lombard  v.  Willis,  147  Mass.  13,  16 
N.  E.  737;  Hall  v.  Hall.  140  Mass. 
267,  2  X.  E.  700;.  Minot  v.  Harris, 
132  Mass.  531. 

17 
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Missouri. — Warne  v.  Sorge,  258 
Mo.  162,  167  S.  W.  967  (deed:  chil- 
dren means  immediate  offspring,  not 
grandchildren)  ;  Keenev  v.  McVoy^ 
206  Mo.  42,  103  S.  W.  946  (whoa 
includes  grandchildren;  descent  and 
distribution.  Construing  Mo.  Rev» 
Stat.  1899.  sec.  2944:  Ann.  Stat. 
1906,  p.  1697;  sec.  4160,  Ann.  Stat. 
1906,  p.  2252;  sees.  2933.  2939-2941, 
2944,  2946,  Ann.  Stat.  1906,  pp.  1690,. 
1694,  1695,  1697,  1698). 

Xebra>:ka. — Xoteware  v.  Golton,  95 
Xeb.  541,  145  X.  W.  993  (descent 
and  distribution  :  "children"  does  not 
include  grandchildren). 

Xeir  Jerseii. — Xewark  Paving  Co^ 
V.  Klotz,  85"  X.  J.  L.  432,  91  Atl. 
91  (workmen's  compensation  act: 
children  includes  step'-hildven)  ; 
mers'  Trust  Co.  of  Mt.  Holly  v. 
den,  83  N.  J.  Eq.  222,  89  Atl 
(wills:  children  may  inc 
cliildren  when  so  intended) ;  Feit  v.. 
Vanatta.  21  X.  J.  Eq.  84. 

JSieu-  York. — Palmer  v.  Horn,  84r 
X.  Y.  520.  521;  Ban-v  v.  Barry,  87 
:\[isc.  407,  149  X.  Y.  Supp.  "676; 
Davenport,  In  re,  85  Misc.  671,  148 
X.  Y.  Supp.  1042;  Kondolf  v.  Brit- 
ton.  145  X.  Y.  Supp.  791,  160  App.. 
Div.  381. 

Pennsylvania. — Asper  v.  Stewart, 
246  Pa.  251,  92  Atl.  133  (wills: 
"children"  mav  be  qualified  bv  word 
"heirs")  ;  Ovster  v.  Knull,  137  Pa. 
St.  448,  21  Am.  St.  Rep.  890,  20  AtL 
624. 

Bhode  Island. — Winsor  v.  Odd  Fel- 
lows' Benefit  Assoc.  13  R.  I.  149,  150. 

South  Carolina. — Presley  v.  Davis, 
7  Rich.  Eq.  (S.  C.)  105,  62  Am.  Dee. 
396. 

Tennessee. — Cruse  v.  IMcKee,  2 
Head  (Tenn.)  1,  73  Am.  Dec.  186. 

Washington. — Roberts  Estate,  In 
re,  84  Wash.  163,  146  Pac.  39g 
(descent  and  distribution:  "chil- 
dren" does  not  include  grandchil- 
dren ). 

See  also  6  Lawson's  Rights,  Reme- 
30 
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qiiiics  such  construction  to  give  efifect  to  the  instrument,  then  tlie 
word  "children"  may  be  extended  so  as  to  inchide  grandchildren.^ 
A  distinction,  however,  is  made  in  cases  of  this  character,  in  that 
some  of  the  decisions  are  based  upon  the  construction  of  the  policy 
or  certificate  as  a  testamentary  disposition  while  in  others  it  is  con- 
strued as  a  contract.  But  whichever  view  is  taken  the  rules  of  con- 
struction stated  elsewhere  must  be  applied,  and  the  rule  that  the 
interest  of  the  beneficiary  under  a  life  policy  is  vested  in  the  absence 
•  of  a  reservation  or  contract  providing  otherwise,  while  under  cer- 
tificates in  benefit  societies  or  associations  such  interest  is  not  vested 
unless  some  contract  makes  it  so,  cannot  be  ignored.  Nor  can  the 
question  of  intention  be  overlooked  whether  the  basis  of  the  deter- 
mination or  construction  be  that  of  a  testamentary  disposition  or 
that  of  contract. 

It  is  held  in  Massachusetts  that  ''children"  does  not  include 
grandchildren,  although  the  court  declares  that  if  by  a  construction 
of  the  entire  policy  and  the  circumstances  under  which  it  Avas 
issued  it  is  apparent  that  it  was  intended  to  include  grandchildren 
by  the  use  of  the  term  "children,"  grandchildren  will  be  included, 
even  though  in  the  construction  of  contracts  greater  strictness  is 
required.  The  court  makes  a  distinction  between  a  testamentary 
disposition  and  a  contract,  and  holds  that  such  policy  is  to  be  con- 
strued as  a  contract.  As  supporting  this  view  cases  are  cited  from 
Louisiana,  New  York,  and  Ehode  Island,  and  it  is  declared  that  the 
contrary  is  held  in  Connecticut,  Iowa,  Kentucky,  Michigan,  and 
Tennessee,  on  the  ground  that  the  policy  is  regarded  not  as  a  con- 
tract but  as  a  testamentary  disposition.*    This  case  is  considered  in 

dies,  and  Practice,  p.  5194,  sec.  3227,  maining-  question   and   the  vital   one 

note    "children,"    note    46    Am.    Dee.  is,    what    rights,    if   any,   have   these 

666,    "devises   and    bequests    to    chil-  plaintiffs  in  the  proceeds  of  the  pol- 

dren  as  a  class."     Examine  §§   788,  icy?      And    the   answer   to    that   de- 

798-800,  804,  805,  807  herein.  pcnds  on  the  nature  of  the  right  or 

On  question  of  right  of  grandchil-  interest,  if  any,  which  their  mother, 

dren  to  take  under  policy  payable  to  as    one    of   the   children    of    Charles 

children,"    see    note    in    41    L.R.A.  and    Jane    Claflin,    had    in    the    pol- 

(N.S.)   251.  icy  at   the  time  of  her  death.      The 

Granddatighter,  see  §  826  herein.  plaintiffs  are  not  named  in  the  pol- 

'  Martin    v.    Modern   Woodmen    of  icy,  and  they  take,  if  at  all,  through 

America,  253  111.  400,  97  N.  E.  693.  their   mother.     It   is  to   be  observed 

See  also   cases  throughout   this   sec-  at   tlie  outset  that,   though    the   pro- 

t'on.  vision   made  l)y   the   insured   for  his 

*  Davis  V.  New  York  Life  Ins.  Co.  wife  and  children  partakes  of  a  testa- 

212  Mass.  310,  41  L.R.A. (N.S.)  250,  mentary  nature  in  that  it  takes  effect 

(annotated    on    (luestion    of    grand-  after  his  deatli,  the  instrument  befon,- 

children    as    "children"),    OS    N.    E.  us  for  construction  is  not  a  will,  but 

1043,    41    Ins.     L.    J.     1405.       The  a  contract  entered  into  between  the 

court  per  Morton,  J.  said :     "The  re-  insured  on  one  side,  and  the  insurance 
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company,  the  defendant,  on  the 
other  side,  and  which  the  plaintiffs 
are  seeking  to  enforce  as  such.  The 
rules  applicable  to  its  construction 
are  therefore  those  relating  to  con- 
tracts, and  not  those  relating  to 
wills.  In  the  case  of  wills,  in  the 
drawing  of  which  it  is  the  intention 
of  the  testator  alone  which  it  is 
sought  to  express,  greater  liberality 
is  allowed  in  order  to  prevent  tlie 
testator's  purposes  from  being  de- 
feated. But  in  the  case  of  contracts 
entered  into  it  may  be  after  much 
negotiation  and  after  much  considera- 
tion of  their  terms  by  the  parties  in- 
terested, and  where  the  language  used 
is  presumed  to  have  been  chosen  be- 
cause it  aptly  and  correctly  describes 
the  respective  rights  and  liabilities  of 
the  parties,  greater  strictness  is  prop- 
erly required.  In  the  present  case 
the  defendant  company  undertook  to 
pay  to  Jane  Claflin  and  her  legal 
representatives  within  sixty  days 
after  proof  of  the  death  of  her  hus- 
band. If  she  died  before  her  hus- 
band, then  it  undertook  to  pay  to  her 
children  for  their  use,  or  to  their 
guardian  if  under  age.  It  did  not 
undertake  to  pay  to  her  grandchil- 
dren or  to  her  children's  legal  repre- 
sentatives. It  undertook  to  pay  only 
to  her  children.  Ordinarily  the  word 
'children'  will  not  include  grandchil- 
dren. It  does  not  include  them  in  the 
statute  relating  to  descent  and  dis- 
tribution in  this  state.  Bigelow  v. 
Morong,  103  Mass.  287.  If,  how- 
ever, taking  other  provisions  of  the 
policy  as  a  whole  into  account,  or 
taking  the  policy  as  a  whole  and  the 
circumstances  under  which  it  was  is- 
sued; it  were  apparent  that  the  word 
'children'  was  used  in  a  sense  which 
would  include  grandchildren,  then  it 
should  be  so  construed.  But  we  do 
not  find  anything  in  the  policy  or  in 
the  circumstances  under  which  it  was' 
issued  to  warrant  us  in  giving  it  any 
other  than  its  ordinary  meaning.  So 
interpreted  it  excludes  the  plaintiffs, 
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and  necessarily  leads  to  the  conclu- 
sion that  only  those  children  take 
who  survive  their  mother.  No  others 
answer  to  the  description  of  children 
at  the  time  of  the  death  of  Jane  Claf- 
lin. This  view  is  fortified  by  the 
consideration  that  if  there  are  any 
children  under  age  payment  is  to  be 
made  to  their  guardian.  Manifestly 
this  can  apply  only  to  children  who 
survive  their  mother.  If  the  right 
of  the  children  to  share  in  the  pro- 
ceeds of  the  policy  is  contingent  on 
their  surviving  their  mother,  as  it  is 
if  only  those  who  survive  answer  to 
the  description  of  'children'  accord- 
ing to  the  proper  construction  of  the 
policy,  then  a  child  dying  before  the 
mother  would  have  no  interest  which 
was  transmissible  at  his  or  her  death. 
It  is  settled  that  at  her  death  the 
wife  had  no  transmissible  interest  in 
the  proceeds  of  the  policy,  since  her 
right  to  the  proceeds  was  contingent 
on  her  surviving  her  husband.  Fuller 
V.  Linzee,  135  Mass.  468,  471.  And 
the  same  thing  woiild  be  true  of  the 
children  if  their  right  to  share  in  the 
proceeds  was  contingent,  as  we  think 
it  was  on  their  surviving  their  moth- 
er. In  Millard  v.  Brayton,  177  Mass. 
r)33,  52  L.R.A.  117.  83  Am.  St. 
Rep.  294,  59  N.  E.  436,  the  contract 
of  insurance  was  between  the  wife 
and  the  insurance  company  for  her 
benefit  in  her  interest  in  her  hus- 
band's life,  and  the  interests  of  the 
children  were  held  to  be  vested,  and 
as  such  to  inure  to  the  benefit 
of  tlieir  legal  representatives.  In 
Winslow  v.  Goodwin,  7  Mete.  363, 
the  question  arose  under  a  will,  and 
the  court  held  that  it  was  the 
intention  of  the  tefStator  that  the 
children  should  take  as  of  his  death, 
though  their  interests  were  liable  to 
be  defeated  by  the  death  -of  their 
father  during  the  life  of  their  moth- 
er. 

"Courts  in  other  jurisdictions  dif- 
fer as  to  the  construction  to  be  given 
to   provisions  in   policies  of  life   in- 
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and  the  court  cites  also  an  Ohio  case  as  in  line  therewith.^  Wlinre  a 
pohcy  upon  the  husband's  life  was  issued  to  the  use  of  his  wife,  and 
if  she  died  before  liim,  the  amount  was  to  be  payable  to  her  children 
for  their  use,  or  to  their  guardian,  if  under  age.  She  died  before  her 
husband,  and  it  was  held  that  a  grandchild,  the  issue  of  one  of  the 
children  who  died  before  his  mother,  was  entitled  to  a  share,  as  it  was 
the  evident  intention  of  the  insured  to  include  the  children  of  a  de- 
ceased child. ^  And  in  an  Iowa  ease  it  is  held  that  if  a  policy  is 
payable  to  the  wife  within  a  certain  time  after  insured's  death,  and, 
if  she  should  not  be  then  living,  to  her  children,  and  no  children 
are  living  at  the  time  the  policy  becomes  payable,  the  laws  of 
descent  entitle  the  grandchildren  to  recover.'^  In  Alabama  ^  the 
court  held  that  parol  evidence  was  inadmissible  to  show  that  it 
was  the  intention  to  include  grandchildren  under  the  designation 
of  "children."  This  was  also  so  held  where  the  by-law  of  a  mutual 
benefit  society  provided  for  the  payment  to  the  widow  of  such  mem- 
ber, if  there  should  be  one;  if  he  should  leave  no  widow,  then  to  go 
to  his  child  or  children,  or  their  lawful  guardians  for  them,  share 


surance  like  those  which  we  are  con- 
sidering. In  some  it  is  held  that  the 
child  of  a  deceased  child  takes  the 
share  which  his  parent  would  have 
taken  if  living:.  The  leading  case  in 
favor  of  this  construction  is  Contin- 
ental Life  Ins.  Co.  v.  Palmer,  42 
Conn.  60,  19  Am.  Rep.  530.  See 
also,  Re  Conrad,  89  Iowa,  396,  48 
Am.  St.  Rep.  396,  56  N.  W.  535; 
Robinson  v.  Duvall,  79  Ky.  83,  42 
Am.  Rep.  208;  Michigan  Mutual  Life 
Ins.  Co.  V.  Easier,  140  Mich.  233, 
103  N.  W.  596;  Voss  v.  Connecticut 
Mutual  Life  Ins.  Co.  119  Mich.  161, 
44  L.R.A.  689,  77  N.  W.  697;  Glenn 
V.  Burns,  100  Tenn.  295,  45  S.  W. 
784.  These  eases  go  upon  the  ground 
that  the  policy  is  to  be  regarded  as 
a  testamentary  disposition  in  favor 
of  his  wife  and  children  by  tlie  parfv 
whose  life  is  insured,  and  should  be 
construed  accordingly.  The  other 
vievy  is  that  the  policy  is  to  be  re- 
garded as  a  contract  between  the  par- 
ties to  it,  and  that  in  construing  it 
the  language  used  is  to  be  given  its 
ordinary  meaning  unless  it  is  ap- 
parent that  it  was  used  in  a  different 
sense,  and  that  so  construed  the  word 

17 


'children'  does  not  include  grand- 
children. This  is  the  view  adopted 
in  United  States  Trust  Co.  v.  Mutiral 
Benefit  Life  Ins.  Co.  115  N.  Y.  152, 
21  N.  E.  1025;  Walsh  v.  Mutual  Life 
Ins.  Co.  133  N.  Y.  408,  28  Am.  St. 
Rep.  651,  31  N,  E.  228;  Bradshaw 
y.  Mutual  Life  Ins.  Co.  187  N.  Y. 
347,  80  N.  E.  203,  10  Ann.  Cas.  266; 
Roder's  Succession,  121  La.  692, 
46  So.  697,  15  Ann.  Cas.  526;  and 
Winsor  y.  Odd  Fellows  Benefit  Assoc. 
13  R.  I.  149.  Tliis  view  is  said  in  a 
note  to  Roder's  Succession,  15  Ann. 
Cas.  526,  531,  to  be  in  accordance 
with  the  weight  of  authority,  and  we 
think  it  is  the  sounder  view." 

^  De  Momberchelli  v.  Van  Riper, 
150  N.  Y.  Supp.  841,  87  Misc.  453, 
citing  the  New  York  and  Rhode  Is- 
land ca.'jes  and  also  Ryan  v.  Roth- 
weiler,  50  Ohio  St.  595,  600-602,  35 
N.  E.  679. 

6  Hull  v.  Hull.  62  How.  Pr.  (N. 
Y.)  100.  See  Duvall  v.  Goodson,  79 
Ky.  224. 

''  In  re  Conrad's  Estate,  89  Iowa, 
396,  48  Am.  St.  Rep.  396,  56  N.  W. 
535. 

8  Russell  y.  Russell.  64  Ala.  500. 
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and  share  alike ;  and  in  case  the  deceased  member  should  leave  no 
widow,  child,  or  children,  the  money  was  to  be  paid  to  such  person 
as  he  had  designated  in  the  policy  in  writing.® 

§  767a.  Same  subject:  "children  surviving."— The  words  ''chil- 
dren surviving"  are  exclusive  of  grandchildren  under  a  policy  made 
pa^^able  to  assured's  wife,  if  living,  and  if  not,  then  to  his  children, 
or  "if  there  be  no  such  children  surviving,  then  to  the  executors,  ad- 
ministrators, or  assigns  of  assuBed.^"    And  insured  cannot  so  vary 


^Winsor  v.  Odd  Fellows'  Benefi- 
cial Assoc.  13  R.  I.  149,  150. 

^^  Roder,  Succession  of,  121  La. 
692,  46  So.  697,  15  Am.  &  Eng.  Ann. 
Cas.  526  (annot.)  .37  Ins.  L.  J.  908. 
The  court,  per  Breaux,  C.  J.,  said: 
"The  right  of  the  children: — 

"The  scope  and  meaning  of  the 
word  'children'  has  given  rise  to  many 
discussions.  There  is  a  divergence  of 
opinion  on  the  subject. 

"We  propose  to  review  the  deci- 
sions. 

"Among  those  that  have  impressed 
ns  is  one  by  the  Supreme  Judicial 
Court  of  Massachusetts,  in  which  it 
is  stated  with  clearness  and  force 
that  the  word  'child'  as  used  in  Gen. 
St.  1860,  c.  91,  sec.  1,  subds.  3,  4, 
providing  that  the  estate  of  an  in- 
testate who  leaves  no  issue  or  father 
shall  go  in  equal  shares  to  his  moth- 
er, brothers  and  sisters,  and  to  the 
children  of  any  deceased  brother  or 
sister  by  right  of  representation,  can- 
not be  construed  to  include  more  re- 
mote issue,  as  it  is  not  synonymous 
with  issue,  and  does  not  include  the 
grandchildren  of  a  deceased  sister: 
Bigelow  V.  Morong,  103  Mass.  287, 
2S8. 

"The  rule  laid  down  in  the  decision 
just  cited  applies  here. 

"The  Ma.ssachusetts  decision  from 
which  we  have  quoted  does  not  stand 
alone:  'Child  does  not  include  gran- 
children  :'  Curtis  v.  Ilewins,  52  Mass. 
(11  Mete.)   294. 

"Thus  in  South  Carolina  (Gads- 
den V.  Poaug,  2  Bay,  293,  305)  it 
was  held  tliat  the  word  'children' 
does  not  include  grandchildren ;  that 
the  meaning  and  import  of  this  word 
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is  the  first  descendant.  The  term 
'children'  expresses  the  immediate 
offspring  of  parents :  Turner  v.  Ivie, 
5  Heisk.  (Tenn.)  223,  230. 

"The  Supreme  Court  of  this  state 
laid  down  the  same  meaning  in  hold- 
ing that  it  does  not  include  grand- 
children, and  it  also  held  that  the 
definition  of  Rev.  Civ.  Code,  art. 
3556,  sec.  8,  does  not  apply  to  con- 
tracts. It  is  restricted,  the  court  held, 
to  the  articles  of  the  Code,  and  goes 
no  further:  Wharton  v.  Silliman's 
Executors,  22  La.  Ann.  342,  344. 

"True,  the  foregoing  decisions  re- 
late to  the  interpretations  of  wills  and 
statutes  in  which  the  word  'children' 
was  used  to  designate  a  class.  But  it 
is  evident  to  us  that  the  same  rule 
applies  to  an  instrument  (a  policy  of 
insurance)  in  which  'children'  are 
named,  without  any  expression  to 
show  that  the  intention  was  to  in- 
clude the  grandchildren.  But,  on  the 
contrary,  in  this  instance  the  instru- 
ment contains  expressions  which 
show  that  it  could  not  have  been  the 
intention  to  include  the  grandchil- 
dren. The  words  lead  to  the  un- 
avoidable inference  that  the  inten- 
tion in  using  the  word  'children,'  and 
in  providing  that  in  the  case  of  their 
death  the  policy  should  inure  to  the 
benefit  of  the  succession  of  the  as- 
sured, represented  by  his  executors, 
or  to  his  assigns,  was  not  to  include 
grandchildren. 

"This  last  designation  is  entirely 
inconsistent  with  the  idea  that  he  in- 
tended the  policy  should  inure  to 
tlie  benefit  of  children  who  had  de- 
parted this  life  or  to  the  benefit  of 
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a  policy  by  will  as  to  convert  a  vested  into  a  contingent  interest 
and  preclude  children  to  whom  policies  are  payable  share  and 

their    children;    that    is,    his    grand-  "Learned   counsel   cited   iive   other 

children.  decisionR. 

"The  defense  (the  appellants)  cite  "In    justice    to    the    argument    in 

the  decision  in  Continental  Life  Ins.  brief  and  at  bar,  we  have  especially 

Co.    V.    Palmer,    42    Conn.    64,   with  consulted  those  decisions.     They  are 

confidence.  in  accord  with  the  Connecticut   case 

"The  life  insurance  policy  in  that  cited    above,    and    do    not    militate 

case  was  made  payable  to  the  moth-  against  appellees'  cause, 

er,  if  living  at  the  death  of  her  bus-  "In    the    case    from    the    Supreme 

band;    if    not    living,    then    to   their  Court  of  Kentucky,  cited  by  appel- 

chihh-en.  lant,  it  is  said: — 

"We   excerpt   the   following   from  "  'That  the  word  "child"  does  not 

the  decision  : ordinarily  embrace  a  grandchild,  but 

"  'Therefore,  as  in  wills  of  doubt-  should  be  so  construed  when  the  man- 
ful meaning,  one  construction  being  ifest  intention  of  the  maker  of  the 
in  harmonv  with  the  statute  and  the  instrument  would  otherwise  be  de- 
other  contrary  to  it,  preference  is  feated,  or  the  instrument  rendered 
given  to  the  former,  so  this  contract  inoperative,  or  where  other  words 
should  receive  an  interpretation,  if  show  that  the  word  was  used  in  a 
possible,  according  to  the  law  of  de-  more  extended  sense  than  that  in 
scent.'  which  it  is  ordinarily  used.' 

"The     court,     continuing,     decides  "In  the  case  pending  before  us  for 

that   the   word   'children'    meant    the  decision,  we  have  seen  that  the  word 

grandchildren  as  well.     The  decision  'surviving'    is    used,    and    limits    the 

dwelt  with  that  one  word  'children.'  meaning  to  children. 

"There  was  no  one  else  in  that  "Another  decision,  in  the  order  in 
policy  included  in  the  class  of  bene-  which  they  are  cited,  is  completely 
ficiaries.  But  the  court  did  not  stop  parallel,  counsel  for  defendant  con- 
here.     It  added:—  tend. 

"  'Had  such  been  her  intention,  it  "We  are  of  opinion  that  it  is  par- 
would  have  been  easv  to  express  it  allel  in  some  respects,  especially  in 
in  unmistakable  terms.  Had  the  pol-  holding  that  inasmuch  as  the  husband 
icy  been  payable  to  her  surviving  had  insured  his  life  for  the  benefit 
children,  or  to  those  who  should  be  of  his  wife  and  children,  and  as  he 
living  at  the  death  of  the  insured,  it  had  no  wife  at  the  time,  as  to  her 
would  have  removed  all  doubt.'  the    insurance    was    a    nullity.      The 

"The  terms  of  the  policy  here  be-  proceeds   in   that   case   were   divided 

fore  us  for  decision  in  effect   agi-ee  between   children  and  grandciiildren. 

with  the  terms  which  the  court  holds  There  was  nothing  which  limited  the 

in  the  cited  case  'would  have  removed  benefit  to  the  living  childi-en.     There 

all  doubt.'     As  this  is  an  important  was  no  direct  parallel   without  case, 

point,  the  following  from  the  policy  in  which  'grandchildren'  were  exclud- 

in  the  pending  case  before 'us  is  re-  ed    by    the   mention    of   'living    chil- 

inserted : —  dren.' 

"Pavable   to   the  children    of   said  "In  another  decision  quoted  from 

Frank"  Roder,  or  tlieir  guardian  for  by  counsel   for  defendants   and   ap- 

their   use,    or,    if   there   be    no    such  poUants   the   policy   was   made    pay- 

children  surviving,  then  to  the  execu-  able  to  the  wife  of  the  insured  and 

tors,    administrators,    or    assigns    of  the    children,    their    executors.      The 

said  Frank  Roder.     (Our  Italics.)  child  living   when   the   policies  were 
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share  alike  and  give  the  proceeds  to  grandchildren,  where  there  is 
no  provision  in  law  at  the  time  of  insured's  death  permitting  such 
gift." 

§  768.  "Children"  does  not  include  children  of  wife  by  former 
marriage, — The  designation  by  the  insured  of  his  wife  and  children 
as  beneficiaries  will  not  include  her  children  by  a  prior  husband.^'^ 

§  769.  "Children:"  where  children  are  born  subsequent  to  the 
issuance  of  the  certificate  or  policy. — A  certificate  to  a  member  of 
a  mutual  benefit  society  which  designates  his  children  as  benefi- 
ciaries will  include  children  born  subsequent  to  the  issuance  of  the 
certificate;  "  although  in  case  of  a  regular  policy  of  Hfe  insurance 
,  it  is  held  that  the  policy  vests  in  the  children  who  are  living  at  the 
time  of  the  issuance  of  the  policy,  and  children  who  are  subse^ 
quently  born  will  not  be  entitled  to  any  share  in  the  proceeds.^* 

§  769a.  Same  subject:  children  of  first  and  second  wife:  or  of 
second  wife. — If  one's  life  is  insured  for  the  benefit  of  her  children, 
all  her  surviving  children  are  entitled  to  take,  whether  born  before 
or  after  the  policy  issues ;  and  after-bom  children  of  a  subsequent 
marriage  are  entitled  to  share  in  the  benefit  of  a  policy  of  life  insur- 
ance taken  for  the  benefit  of  the  children  of  the  insured.^^     So 


delivered,  but  who  died  before  the 
insured,  took  a  vested  interest  in 
the  policies  from  the  day  that  the 
policies  were  delivered,  and  'the  in- 
terest passed  the  same  as  other,  per- 
sonal assets.'  Such  is  not  the  juris- 
prudence of  this  state.  Reference  is 
made  in  the  cited  case  to  the  execu- 
tors of  the  beneficiaries.  The  ex- 
pression that  the  benefit  was  intended 
for  the  child  or  his  executor  implied 
that  in  case  of  his  death  the  benefit 
should  go  to  his  succession  and  to 
his  heirs.  There  cannot  be  any  such 
implication  in  the  case  here.  The 
lansruage  used  excludes  it. 

"In  still  another  decision,  recently 
rendered,  the  policy  was  construed 
according-  to  the  laws  of  the  state  of 
Alabama.  The  beneficiaries  were  the 
wife  and  children,  and  here,  again, 
to  their  executors  and  administrators, 
giving  rise  to  the  inference  that  it 
was  the  intention  to  leave  it  to  the 
children  and  to  their  heirs :  Wood- 
worth  V.  Aetna  Life  Ins.  Co.  154 
Ala.  392,  45  So.  417. 

"In  not  one  of  the  decisions  cited  bv 
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defendants  and  appellants,  and  which 
we  have  specially  reviewed,  was  there 
any  reference  made  to  'children  sur- 
vivins",'  as  in  the  policy  here." 

11  Dicks,  Tn  re,  29  Canadian  L.  T. 
519,  13  0.  W.  753. 

12  Koehler  v.  Centennial  Mutual 
Life  Ins.  Co.  66  Iowa,  325,  23  N. 
W.  687.     See  §  826  herein. 

On  question  of  stepchildren  as 
beneficiaries  under  contract  of  bene- 
fit association,  see  note  in  L.R.A. 
1916B.  905. 

13  Thomas  v.  Leake,  67  Tex.  469, 
3  S.  W.  703. 

1*  Connecticut  JMutual  Life  Ins.  Co. 
V.  Baldwin,  15  R.  I.  106,  23  Atl.  105, 
14  Ins.  L.  J.  813.     See  §  771  herein. 

15  Scull  V.  Aetna  Life  Ins.  Co.  132 
N.  Car.  ,30,  60  L.R.A.  615,  95  Am. 
St.  Rep.  615,  43  S.  E.  504.  See 
Ricker  v.  Charter  Oak  Life  Ins.  Co. 
27  Minn.  193,  38  Am.  Rep.  289,  6 
N.  W.  771,  considered  under  §  769 
herein. 

Children     of    different    marriaeres, 
see  note  15  Am.  &  Eng.   Ann.   Cas. 
529. 
36 


BENEFICIARIES  §§  769b-771 

where  a  life  insurance  policy  is  made  payable  to  such  children  of 
the  assured  as  may  survive  him,  the  beneficiaries  under  the  policy 
are  all  of  the  surviving  children  of  the  assured  as  a  class,  and  in- 
clude those  born  after  the  issuance  of  the  policy,  and  all  of  those 
by  a  second,  as  well  as  by  a  first  wife.^^ 

§  769b. — Posthumous  child  of  second  marriage. — A  benefit  cer- 
tificate made  payable  to  certain  named  children  of  a  member  of  a 
benefit  society  formed  to  provide  aid  to  widows,  children,  heirs  at 
law,  and  legatees  of  the  members,  cannot  be  enlarged  by  construc- 
tion to  include  a  posthumous  child  by  a  second  marriage  con- 
tracted after  the  certificate  was  issued." 

§  770.  "Children,"  when  includes  adopted  child:  release  of 
rights. — If  ''children"  are  designated  as  the  beneficiaries  of  a  life 
insurance  policy,  and  adopted  child  will  share  in  the  proceeds 
equally  with  the  other  children,  where  it  is  the  apparent  intent  of 
the  parties  that  such  child  should  receive  the  benefit  of  the  fund.^^ 
And  this  applies  to  a  policy  for  the  benefit  of  the  widow"  if  any 
otherwise  to  his  surviving  children,  as  an  thereafter  adopted 
child  will  take  a  vested  interest  where  no  widow  or  issue  survives. ^^ 
So  adopted  children  includes  an  adult  foster  mother  legally  adopted 
by  insured  as  his  heir,  as  relationship  and  not  age  is  intended,  and 
in  Texas  such  a  person  may  take  both  under  the  statutory  and 
society's  classification  of  beneficiaries  entitled.^"  But  where  the 
bj'-laws  provided  for  the  payment  of  benefits  to  children,  it  was 
held  to  be  a  question  open  to  doubt  whether  an  adopted  child  was 
included.  And  it  w^as  decided  that  the  payment  of  a  certain  sum 
to  such  a  child  and  the  execution  by  her  of  an  instrument  releasing 
all  claim  against  the  estate  would  be  binding,  and  w^ould  exclude 
her  from  any  right  to  further  distribution  thereof.^ 

§  771.  "Children:"  "his  children:"  who  included  generally:  in- 
cludes child  by  former  wife. — A  provision  in  a  policy  of  life  insur- 
ance designating  as  the  beneficiaries  "children  of"  B.,  the  member, 
will  not  be  void  for  uncertainty.^  A  life  policy  payable  to  children 
goes  directly  to  the  heirs,  the  money  being  part  of  decedent's  estate, 
with  which  the  executors  have  nothing  to  do.^    If  the  policy  or  cer- 

^^  Roquomore    v.    Dent,    135    Ala.  ^^  Viraiii  v.  Marwick,  97  Me.  578, 

292,  93  Am.  St.  Rep.  33,  33  So.  178.  55  All.  520. 

As  to  children  by  snhseqtieiit  u'ife,  ^^  Mv\\\'i\\e    v.    Wickliani.    —    Tex. 

see  also  Lockwood  v.  Bishop,  51  How.  Civ.  App.  — ,  169  S.  W.  1123.     Rev. 

Pr.   (N.  Y.)  221.  Stat.  1911,  art.  4832;  Id.  arts.  1,  2. 

I'^Sprv  v.  Williams,  82  Iowa.  61,  ^  Daniels  v.  Pratt,  143  Mass.  216, 

10  L.K.A.  863,  31  Am.  St.  Rep.  400,  10  N.  E.  166. 

47  N.  W.  890.  2  Brooklyn  Life  Ins.   Co.  v.   Bled- 

"  IMartin    v.    Aetna  Life  Ins.  Co.  soe.  52  Ala.  538. 

73  Me.  25.     See  notes  in  17  L.R.A.  ^  In     re     Guardianship     of     Hill's 

438,  L.R.A.1916B,  905.  Heirs,  8  Wash.  330,  35  Pae.  1071. 
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tificate  provides  that  it  shall  be  payable  to  insured's  wife  '^and 
children,"  this  will  include  a  child  of  the  insured  by  a  former  wife, 
who  will  be  entitled  to  share  with  the  other  beneficiaries.*  Where 
one  procured  a  policy  of  insurance  on  his  life  payable  to  his  wife,  if 
living,  otherwise  to  his  children  or  their  guardian,  and  the  wife 
died,  leaving  children,  and  the  insured  had  then  paid  all  the  pre- 
miums required  by  the  policy,  and  afterward  remarried  and  had 
another  child,  and  surrendered  the  policy  and  took  a  paid-up  policy 
for  the  benefit  of  the  second  wife,  it  was  held  that  it  was  invalid  as 
against  his  children,  and  that  all  the  children  by  both  marriages 
were  entitled  to  a  share. ^  And  if  a  policy  is  for  the  benefit  of  the 
wife  and  children  of  the  member,  this  will  include  a  child  who  had 
left  her  father's  house  prior  to  his  death,  even  though  she  was  not 
dependent  on  him.^  A  covenant  in  a  life  policy  issued  by  a  New 
York  corporation,  and  to  take  effect  on  being  countersigned  by  the 
agent  in  Alabama,  to  pay  a  certain  sum  to  the  children  of  the  in- 
sured ''in  conformity  to  the  statute  in  such  case  made,"  will,  it  is 
held,  be  governed  by  the  law  of  Alabama  as  to  what  persons  come 
within  the  designation  of  "children."  ' 

If  "children"  be  designated  in  a  life  policy,  the  interest  vests  at 
once  in  such  as  then  meet  the  description,  and  is  not  divested  in 
favor  of  survivors  by  death  afterward.^  So  where  a  father  insured 
his.  life  for  his  children's  benefit,  signing  the  application  as  trustee, 
the  policy  being  issued  to  him  as  such,  and,  after  fifteen  years, 
defaulted  and  took  out  another  policy  for  his  second  wife's  benefit, 
on  the  same  premiums,  without  being  again  examined,  and  being 
described  as  thirty-nine  years  old  "in  1863,"  the  date  of  the  first 
policy,  the  second  policy  was  a  continuation  of  the  first,  and  the 
children  had  a  vested  interest  therein,  and  are  entitled  to  its  pro- 
ceeds.^ And  although  a  life  insurance  policy  is  made  payable  to 
the  children  of  the  insured  equally,  without  naming  them,  or  their 
executors,  administrators,  or  assigns,  that  does  not  render  their 
interest  so  contingent  and  uncertain  that  he  has  power  to  surren- 

*Koehler     v.     Centennial     Mutual  N.   C.  115,  11  Am.   St.  Rep.   717,  3 

Life  Ins.  Co.  66  Iowa,  325,  23  N.  W.  L.R.A.   217,  8   S.   E.   919.     See  also 

687.     See  §  769  herein.  as  to  vested  interest  of  children,  Sul- 

5  Ricker  v.  Charter  Oak  Life  Ins.  livan  v.  Maroney,  76  N.  J.  Eq.  104, 
Co.  27  lAlinn.  193,  38  Am.  Rep.  289,  73  Atl.  842;  Connecticut  Mutual  Life 
6  N.  W.  771.     See  §  769a  herein.  Ins.  Co.  v.  Bddwin,  15  R.  I.  106,  23 

6  Jackman  V.  Nel-son,  147  Mass.  300,  Atl.  105  (co)isidcred  under  §  769 
17  N.  E.  529.  See  Proctor  v.  Proc-  herein).  See  §§  730  et  seq.,  740  et 
tor,  141  Mass.  165,  6  N.  E.  849.  seq.  herein. 

'  Continental  Life  Ins.  Co.  v.  ^  Garner  v.  Gerraania  Life  Ins. 
Webb,  54  Ala.  688.  Co.  110  N.  Y.  266,  1  L.R.A.  256,  18 

8  So  held  in  Hojker  v.  Sugg,  102    N.  E.  130. 
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der  the  policy  so  as  to  cut  off  their  interest.*"  But  only  a  mere 
expectancy  is  conferred  upon  children  who  agree  with  their  father 
to  pay  the  premiums  dividing  the  amount  thereof  between  tliem, 
in  consideration  tliat  upon  his  death  they  should  share  in  the  pro- 
ceeds, unless  they  failed  to  contribute'  to  said  payment,  and  also 
that  insured  would  not  change  the  beneficiary  and  in  such  case  the 
only  one  of  the  children  wdio  kept  the  agreement  and  to  whom  the 
policy  had  been  assigned  is  entitled  to  the  said  proceeds  of  the 
insurance.** 

The  word  ''children"  used  in  a  statute  and  in  the  society's  by- 
laws means  relation.ship  without  reference  to  age.*^ 

§  772.  Children:  "their  children." — If  a  policy  of  life  insurance 
provides  that  it  shall  be  payable  to  the  wife  of  insured,  or,  if  she 
does  not  survive  him,  then  to  ''their  children,"  only  those  children 
.are  included  who  are  the  children  common  to  the  assured  and  his 
wife.*^  And  a  child  of  the  insured  by  a  subsequent- marriage  will 
have  no  rights  in  or  to  the  proceeds.**  But  in  a  case  in  Virginia, 
■where  A  insured  his  life  "for  the  benefit  of  his  wife  and  their  chil- 
dren," and  he  died,  leaving  a  child  by  his  first  wife,  and  a  second 
wife  with  children,  it  was  held  all  were  entitled  to  share  in  the  jjro- 
■cecds  of  the  policy.*^ 

§  772a.  Children:  their  children:  subsequent  marriage  of  in- 
sured.— Under  a  New  York  decision  where  a  policy  on  decedent's 
life  was  payable  to  his  first  wife  and  in  the  event  of  her  death  be- 
fore them  the  policy  proceeds  were  payable  to  their  children,  two 
of  whom  predeceased  her  the  interest  of  the  deceased  children  of 
the  first  wife,  who  had  divorced  her  husband  and  had  died  before 
him  will  pass  to  their  sole  surviving  child  and  her  sole  next  of  kin 
as  the  survivor  of  the  class  and  not  to  the  second  wife  as  legatee  of 
the  decedent  their  father  as  under  the  common  law  a  policy  upon 
the  hu.^^band's  life,  payable  first  to  the  widow  and  second  to  their 
children  if  the  husband  survived  the  widow,  vests  after  death  of  the 
widow  in  her  then  living  children  at  the  time  when  the  policy 
became  payable,  as  sundvors  of  the  class.  The  court,  per  Guy,  J., 
in  the  case  deciding  as  above  stated,*^  cites  several  cases  *''  and 

*"  Ferguson  v.  Plioenix  IVIutual  Life  **  Lockwooci    v.    Bishop,    51    How. 

Ins.  Co.  84  Vt.  350,  35  L.R.A.(N.S.)  Pr.  (N.  Y.)  221;  Evans  v.  Oppennan, 

:844,  79   Atl.   007.  7G  Tex.  293,  13  S.  W.  312.     See  § 

^*  Waters  V.  Kopp,  34  App.  D.  C.  7(i0a  lierein. 

575,   583.      See   §§    731,   742   herein.  ^^  sii<Tler  v.  Stiller,  77  Va.  163. 

*2j\!(^llville   V.    Wiokliam,    —    Tex.  ^^De  Momhorchelli  v.  Van   Rip.M-. 

Civ.  App.  — ,  160  S.  W.  1123.     Rev.  150  N.  Y.  Supp.  S41,  87  Mise.  453. 

Stat.  Tex.  1911,  art.  4832,  aits.  1,  2.  *7  Davis  v.  New  York  Life  Ins.  Co. 

iSLoekwood    v.    P.i.>^liop,    51    How.  212  :\Iass.  310.  314.  41  L.R.A.(N.S.) 

Pr.    (N.   Y.)    221;    Evans  v.   Opper-  250,  OS  N.  E.  1043;  Bradsliaw  v.  Mu- 

man,  76  Tex.  293,  13  S.  W.  312.  tual  Life  Ins.  Co.  187  N.  Y.  347,  355, 
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declares  that  ''In  Connecticut,  Iowa,  Kentucky,  Michigan  and 
Tennessee  a  different  rule  prevails  ^^  on  the  theory  that  the  policy 
is  there  regarded  as  a  testamentary  disposition  in  favor  of  dece- 
dent's wife,  children  and  their  next  of  kin,  rather  than  as  a  contract. 
I  think  both  on  reasons  of  authority  and  on  the  natural  meaning 
of  the  words  used  the  New  York,  Massachusetts  and  Ohio  rule  of 
construction  of  life  policies  is  sound  as  applicable  to  the  common 
law  of  Indiana  or  New  Jersey,  in  neither  of  which  has  the  question 
been  decided  by  the  court  of  last  resort." 

§  772b.  Church. — A  church  is  not  a  person  capable  of  taking  as 
beneficiary  where  the  statute  prohibits  the  issuance  of  certificates  to 
beneficiaries  other  than  certain  specified  classes  but  such  invalid 
designation  does  not  make  the  certificate  entirely  void  where  it, 
insures  against  accidental  injuries  and  in  case  they  result  in  death 
that  payment. should  be  made  to  the  beneficiary  designated  if  sur- 
viving otherwise  to  the  executor,  etc.^^ 

§  773.  "Dependents:"  "legal  dependent." — A  frequent  provision 
in  the  statute  or  law  under  which  a  benefit  society  may  be  formed, 
or  in  the  charter,  constitution  or  by-laws  of  the  society  or  in  the  cer- 
tificate, is  one  providing  that  the  fund  shall  be  payable  to  the  mem- 
ber's family  or  dependents.  As  to  such  provisions  this  much  is  cer- 
tain, that  no  definite  rule  can  be  laid  down  applicable  to  all  cases  as 
to  who  are  dependents.  The  meaning  of  that  term  must  be  governed 
by  the  particular  facts  of  each  case.  Beyond  this,  while  there  are 
certain  principles  which  may  aid  in  the  determination  of  the  ques- 
tion, nevertheless  they  have  not  and  cannot  have  the  force  or 
weight  of  positive,  conclusive  rules  applicable  to  all  cases  of  this 
character.  It  has  been  suggested  that  a  person  who  receives  aid 
a.nd  help  from  another,  where  that  other  person  is  under  no  moral 
or  legal  obligation  to  furnish  aid,  and  who  may  at  any  time  dis- 
continvie  his  help,  is  not  a  dependent,  and  will  not  receive  the 
benefit  of  such  a  certificate.  This  would,  however,  be  too  broad  a 
proposition  as  a  general  rule.  There  are  many  cases  where  persons 
receive  aid  and  help  from  others  who  are  under  no  obligation  what- 

80   N.   E.   203,   10   Ann.    Cas.    266;  sor  v.  Odd  Fellows  Beneficial  Assoc. 

Fidelity   Trust   Co.  v.  Marshall,  178  13  R.  I.  149-151. 

N.    Y.    468,    472-474,    71    N.    E.    8;        is  i^gferring  to  cases  cited  in  Davis 

Walsh  V.  Mutual  Life  Ins.   Co.  133  v.  New  York  Life  Ins.  Co.  212  Mass. 

N.  Y.  408,  413-419,  28  Am.  St.  Rep.  310,   314,   41   L.R.A.(N.S.)    250,   9& 

651,   31   N.    E.    228;    United   States  N.  E.  1043. 

Trust  Co.  V.  Mutual  Benefit  Life  Ins.        ^^  Olipbant  v.  American  Health  & 

Co.  115  N.  Y.  152,  157,  158,  21  N.  Accident   Assoc.   147  Iowa,  5G5,  126 

E.  1025;  Ryan  v.  Rotluveiler,  50  Ohio  N.  W.  806. 

St.  595,  600-602,  35  N.  E.  679;  Win- 
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ever  to  provide  such  help.  All  those  who  receive  such  aid  in  a 
greater  or  less  degree  could  not  certainly  be  included  in  the  provi- 
sion. But  oftentimes  a  person  who  is  poor  and  unable  to  provide 
for  himself,  may  have  no  support  other  than  that  from  some  dis- 
tant relative.  In  such  a  case  the  person  receiving  such  aid  ought 
to  be' a  dependent  with  relation  to  such  member.^" 

While,  therefore,  as  abofe  stated,  there  is  no  governing  rule, 
and  the  meaning  of  the  term  "dependents"  rests  for  its  determi- 
nation upon  the  particular  facts  in  each  case,  and  although  cer- 
tain principles  may  afford  aid  without  having  the  force  or  weight" 
of  positively  controlling  rules,  nevertheless,  even  though  the  law 
does  not  specify  the  degree  of  dependence  necessary  to  entitle  one 
to  claim  as  a  dependent  beneficiary,  material  dependence  and  sup- 
port as  well  as  good  faith  are  important  facto rs.^^  And  the  follow- 
ing rule,  in  so  far  as  any  may  be  asserted,  seems,  however,  to  be  a 
reasonable  one,  that  is,  that  trivial  or  casual,  or  even  wholly  char- 
itable, assistance — that  is,  support,  maintenance,  or  assistance  pro- 
ceeding from  the  purely  voluntary  or  charitable  impulses  or  dis- 
position of  a  member — does  not  ordinarily  make  one  a  dependent, 
as  that  word  is  generally  used,  under  the  statutes  of  organization, 
or  other  basis  of  the  society's  existence,  and  its  by-laws  or  rules. 
There  must  be  something  more.  There  must  be  a  reliance  upon 
the  member  in  some  material  degree  for  support,  maintenance,  or 
assistance   resting  on   some  moral,   legal,   or   equitable   grounds.^ 

^'^"Dependents''   defined  and  term  W.  772  (employer's  liability  act :  sis- 

construed :  (er,    where    decedent    contributed    to 

Connecticut. — Appeal      of      Hotel  her  support,  is  a  dependent). 

Bond  Co.  89  Conn.  143,  93  Atl.  245  New  Jersey.— Jackson  v.   Erie   R. 

(workmen's  compensation  act).  Co.    8G   N.   J.    L.    7^o0,   91    Atl.    103.') 

Illinois. — Dunbar  V.  Royal  League,  (employer's      liability      act:      means 

184    111.    App.     1     (when    affianced  dependent    for    ordinary    necessaries 

wife  not  a  dependent).  of  life,  one  wlio  looks  to  another  for 

Kansas. — -Johnson  v.  Grand  Lodge  support  and  help). 

Ancient  Order  United  Workmen,  91  lihode  Island. — Dazy  v.  Apponaug 

Kan.  314,  50  L.R.A.(N.S.)   461,  137  Co.  36  R.  T.  81,  89  Atl.  160   (work- 

Pae.  1190    (divorced  wife  not  a  de-  men's    compensation    act :    same    as 

pendent).  above  in  New  Jersey  case). 

Kentncki/. — Finch     v.    Bond,     158  As  to  who  i^  a  "dependent"  neither 

Ky.    389,   165    S.   W.   400    (creditor  statute    nor    rules    defining    benefici- 

not  a  dependent).  aries  of  mutual  benefit  societies,  see 

Michi>ia>i.—P'me\     v.    Rapid     Svs-  notes    in    2    L.R.A.(N.S.)     653;    36 

tem,  184  Mich.  169,  150  N.  W.  897  L.R.A.(N.S.)    208;   37  L.R.A.(N.S.) 

(workmen's        comjiensation        act:  1191;    51    L.R.A.(N.S.)     726;     and 

mother    living    apart    from    son    not  L.R.A.19inp>,  906. 

dependent  on  him  for  support:    not  ^i  Sjjye,.(>icrn    Camp.   Woodmen    of 

a  dependent).  the  World  v.  Noel,  34  Okla.  596,  41 

iYd^rosAa.— Richelieu  v.  Union  Pa-  L.R.A.(N.S.)  648.  126  Pac.  687. 

citlc    R.    Co.    97    Neb.    360,    149    N.  ^  Substantially    the   rule   stated    in 
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This  rule  has  not  only  been  recognized  but  has  also  been  extended 
so  as  to  include  assistance  which  is  substantial  as  well  as  ma- 
terial even  though  the  obligation  to  furnish  it  is  not  enforceable  in 
law,  and  it  has  been  furnished  not  gratuitously  but  in  recognition 
of  the  obligation.^  It  is  also  held  that  dependency  may  be  shown 
by  only  slight  evidence  and  that  this  applies  where  a  ''sister-in- 
law"  was  named  in  the  application  as  "dependent  upon  insured" 
coupled  with  evidence  of  the  truth  of  the  statement.^  Where,  how- 
.  ever,  a  member  of  a  firemen's  mutual  relief  association  designates 
his  housekeeper  as  a  beneficiary  and  such  designation  is  approved 
by  the  association,  the  burden  is  upon  the  person  claiming  the 
fund  on  the  ground  that  she  was  not  a  dependent  and  not  within 
the  classes  limited  by  the  constitution  and  by-laws,  to  prove  such 
claim  and  failing  to  do  so  the  claim  will  not  be  sustained.* 

The  designation  of  classes  entitled  to  receive  benefits,  such  as 
wife,  child,  father  or  mother,  may  however  be  expressly  qualified 
by  a  requirement  that  their  condition  be  investigated  to  determine 
whether  or  not  they  are  dependent  upon  the  member  for  support.^ 

A  person  is  not  a  "legal  dependent"  where  no  legal  obligation  is 
imposed  upon  assured  by  law  to  support  that  person  and  this  is 
held  applicable  to  a  mother  who  claims  the  proceeds  of  the  cer- 
tificate where  insured  leaves  neither  wife  nor  children.^ 

§  773a.  "Dependents:"  who  are:  instances. — As  we  have  already 
stated,  the  question  whether  a  person  is  a  dependent  must  depend 
upon  the  special  circumstances  of  each  case.  Thus,  a  mother  who 
is  not  a  dependent  under  certain  conditions  may  be  dependent 
under  diff'erent  conditions,  and  in  every  case  the  particular  facts 
of  that  case  must  determine  who  is  and  who  is  not  a  dependent.'^ 

McCarthy    v.    Supreme   Lodge    New  Mutual  Relief  Assoc.  191  Mass.  23/ 

England    Order    of    Protection,    153  77  N.  E.  648,  35  Ins.  L.  J.  436. 

Mass.  314,  318,  25  Am.  St.  Rep.  637,  *  Boyle   v.    Fitzgerald,   131   N.    Y. 

11   L.R.A.  144;   26  N.   E.   866,  per  Supp.  469,  146  App.  Div.  668. 

Morton,   J.,  citing   Sunreme   Council  ^  Vaughn      v.      National      Council 

American  Legion  of  Honor  v.  Perry,  Junior  Order  United  American  Me- 

140  Mass.  580,  5  N.  E.  634;  Ballou  ohanics,  136  Mo.  App.  362,  117  S.  W. 

V.  Gile,  50  Wis.  614,7  N.  W.  561;  115. 

Bacon's  Benefit  Societies,  <-ec.  261.  '''  Carmichael  v.  Northwestern  Mu- 

2  Wilbcr  V.  Supreme  Lodge  of  New  tual  Beneiit  Assoc.  51  Mich.  494,  16 

England    Order    of    Protection,    192  N.  W.  871;  Supreme  Lodge  Knights 

Mass.  477,  78  N.  E.  445,  35  Ins.  L.  of  Honor  v.  Nairn,  60  Mich.  44,  26 

J.  784;  Mass.  Stat.  1882,  p.  149,  c.  N.  W.  826.     Compare  Elsey  v.  Odd 

195,  see.  2 ;  Rev.  L.  c.  119,  sec.  6.  Fellow's  Relief  Assoc.  142  Mass.  224, 

^  Erickson  v.  Modern  Woodmen  of  7  N.   E.   844.     See  citations  in  first 

America,  43  Wash.  242,  86  Pac.  584.  note,  §  773  lierein. 

*  Kittridge    v.    Boston     Firemen's 
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Under  a  Wisconsin  decision  ^  the  following  facts  appeared:  AVhcn 
B.  died  he  was  a  member  in  good  standing  of  a  society,  one  of 
whose  objects  was  "to  establish  a  widows'  and  orphans'  fund,"  from 
which,  on  decease  of  a  member,  a  certain  sum  should  be  paid  "to 
his  family  or  those  dependent  on  him,  as  he  may  direct."  The 
rules  provided  for  issuing  to  each  member  a  benefit  certificate, 
showing  the  "names  of  his  ramily,  or  those  dependent  on  him,  to 
whom  he  desires  his  benefit  paid ;  "  that  in  case  of  his  failure  to 
direct  "by  will  or  benefit  certificate"  who  shall  receive  benefits,  "the 
council  shall  cause  the  same  to  be  paid  to  the  person  or  persons  en- 
titled thereto,"  and  that  "in  case  no  person  is  entitled  to  the  bene- 
fit, it  shall  revert  to  the  widows'  and  orphans'  benefit  fund.  A 
benefit  certificate  issued  to  B.,  provided  for  payment  of  the  money 
on  his  death  to  his  infant  children,  and  these  died  a  short  time 
before  the  father,  and  he  gave  no  other  direction,  and  left  no  chil- 
dren or  descendants  or  other  person  dependent  on  him  for  sup- 
port, except  his  widow;  it  was  held  that  she  was  entitled  to  the 
benefit.  The  court  in  this  case  said:  "We  think  the  true  meaning 
of  the  word  'dependent'  in  this  construction  means  some  person  or 
persons  dependent  in  some  way  upon  the  deceased,  and  as  the 
proof  shows  that  there  was  no  other  person  so  dependent  upon  the 
deceased  except  the  widoAv,  the  money  must  be  paid  to  her.  and 
this  especially  so  in  a  contest  between  the  widow  and  the  admin- 
istrator of  the  deceased,  who  if  he  takes  the  money  at  all  must  take 
it  for  the  creditors  and  the  persons  entitled  to  his  estate  by  law, 
whether  such  person  be  of  the  family  of  the  decea.sed,  or  dependent 
upon  him  or  not."  ^  In  Pennsylvania,  it  is  held  that  daughters  of 
a  member,  though  married  and  living  apart  from  him,  are  legally 
dependent  upon  him,  within  the  meaning  of  the  rules  requiring 
the  beneficiaries  to  be  persons  of  a  member's  family  legally  depend- 
ent upon  him.^°  And  a  dependent  brother  of  the  member  is  en- 
titled to  the  proceeds  of  the  certificate  as  against  one  not  within  the 
enumerated  classes  as  those  only  entitled  to  be  made  payees,"  So 
a  brother  of  the  member  may  be  designated  as  beneficiary  when 
within  the  specified  classes  of  those  entitled  to  take,  even  though 
not  a  dependent. ^^  So  a  sister-in-law  is  a  dependent  where  she  gives 
up  her  home  to  live  with  her  married  sister  and  husband  and  fur- 
nishes material  assistance  out  of  her  earnings  in  the  financial  sup- 

8  P.allou  V.  Gile,  50  Wis.  614,  7  N.  "  Foss  v.  Peterson,  29  S.  Dak.  03, 
W.  5G1.  104  N.  W.  915. 

9  I^^allou  V.  Gile,  50  Wis.  614,  619,  ^2  j^^ng  ^    i^^q^  99  Xenn.  039,  42 
7  N.  W.  561,  per  Tavlor,  .T.  S.  W.  1058. 

"SchoU   V.    Sadowry    (Pa.    C.    P. 
1894),  25  Pitts.  Leg.  Jour.  43. 
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port  of  the  household  and  the  assured  has  promised  her  a  home 
and  this  arrangement  is  continued  after  the  wife  dies.^^  And  a 
woman  without  means,  who  in  good  faith  leaves  her  own  home 
and  for  years  performs  the  duties  of  housekeeper  for  a  man  who 
agrees  in  consideration  thereof  to  support  her  and  at  his  death  to 
leave  her  his  estate  is  dependent  upon  him  especially  so  where 
no  improper  relations  exist  between  itiem,  and  as  such  dependent 
she  is  eligible  as  a  beneficiary  in  a  certificate  of  membership  issued 
to  him  by  an  association.^* 

§  773b.  "Dependents:"  who  are  not:  instances. — It  has  been 
held,  under  the  circumstances  of  the  ca:*e,  that  neither  the  mem- 
ber's betrothed,  nor  his  sister,"  nor  his  mother,^^  nor  his  step-son," 
nor  his  brother/^  nor  his  creditor,^^  are  dependents  within  the 
meaning  of  the  provision.^o  And  the  mere  relationship  of  debtor 
and  creditor  does  not  make  such  creditor  a  "dependent"  even 
though  he  has  an  insurable  interest.^^  Nor  can  a  creditor  take 
under  the  designation  of  "dependent  friend"  although  the  circum- 
stances may  justify  his  being  reimbursed  in  equity  for  amounts 
expended  in  good  faiths    And  a  person  designated  as  cousin  can- 

"Wilber    v.    Supreme    Lodge    of  On  question  of  betrothed  wife  as 

New    England    Order   of  Protection,  "dependent,"   see  note  m  51  L.R.A. 

192  Mass^.  477,  78  N.  E.  445,  35  Ins.  (N.S.)    726.                               ,    ^  ,-  n 

L.  J.  784;  Mass.  St.  1882,  p.  149,  c.  ^«  Elsey    v.    Odd    Fellows'    Relief 

195,  sec.  2;  Rev.  Laws,  c.  119,  sec.  6.  Assoc.  142  Mass.  224,   I   N.  L.  844; 

i*Gotf   V.    Supreme    Lodge   Royal  Western        Commercial        Travelers 

Achates,    90    Neb.    578,    37    L.R.A.  Assoc,  v.  Tennent,  128  Mo.  App.  541, 

(N.S.)   1191   (annotated  on  question  106  S.  W.  1073.    See  exception  noted 

who  is  a  "dependent"),  134  N.   W.  ^^iil^er  §  7^3  herein. 

239,  41  Ins.  L.  J.  375;  Colo.  Comp.  ^^  Morey  v.  Monk,  14o  Ala.  301,  40 

Stat.  1909,  c.  43,  sec.  94.     See  Dist-  So.  411.                     ,,,„,.u;m   ««  "de 

rict    Grand    Lodge,    No.    23,    United  ^^  ^''^Tni    n^T  R  A 1916B 

Order  of  Odd  Felbws  v.  Hill,  3  Ala.  l^f^""'^     ^'^  ^^^^^  ^^  L.R.A.1916B, 

App.  483,  57  So.  147.     Examine  §§  is^         ,^,^  Council  Catholic  Benev- 

731,  742,  773b  herein.  ^j^^^  Legion  v.  McGinness,  59  Ohio 

15  Supreme   Council  American  Le-  g^_  53-,^^  ^-^  qj^-^^  L.  J.  192,  53  N.  E. 

gion  of  Honor  v.  Perry,   140   Mass.  g^'  23  Ins.  L.  J.  303.     See  §§  765a, 

580,  5  N.  E.  634.     See  §  765a  herein.  -73^   herein. 

Also   contra,   affianced  wife,  ,3IcCar-  19  Skillings  v.  Massachusetts  Bene- 

thy  V.  Supreme  Lodge  New  England  gt  Assoc.   146  Mass.   217,   15  N.   E. 

Order  of  Protection,  153  Mass.  314,  566. 

11  L.R.A.  144,  25  Am.  St.  Rep.  637,  20  gee  citations  in  first  note,  §  773 

26    N.    E.    866.     See    §    764    herein,  herein. 

Sister    not    a    "relative    dependent ;"  21  Finch    v.    Bond,    158    Ky.    389, 

South  Bide   Trust  Co.  v.  Wilniartli,  165  S.  W.  400. 

199  Fed.  418,  117  C.  C.  A.  650,  29  1  Fodell    v.     Royal    Arcanum,    44 

Am.  B.  R.  29,  under  Pa.  act  1868,  Wkly.  N.  C.  498,  under  Mass.  Pub.  St. 

P.  L.  103.  c.  1156. 
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not  take  when  neither  a  relative  nor  a  dependent,  and  not  within 
the  classes  enumerated  in  the  constitution  and  laws  of  the  society.^ 
So  it  is  declared  in  an  Illinois  case  that  the  application  of  the 
word  "dependent"  whether  used  in  a  statute  or  in  insurance  con- 
tract or  the  constitution  and  laws  of  the  society,  must  necessarily 
vary  according  to  the  facts  of  each  particular  case  having  in  view 
also  the  intent  of  the  statute  and  of  the  contract.  And  it  is  there 
held,  three  judges  dissenting,  that  a  woman  is  not  a  dependent, 
within  the  meaning  of  that  term  as  used  in  a  statute  enumerating 
the  classes  entitled  to  death  benefits,  where  she  is  neither  a  relative 
or  one  of  the  members  of  the  family  or  household,  even  though 
?aid  member  had  for  many  years  aided  in  the  support  of  both  her 
and   her    mother,    her    wages    also    having    contributed    thereto.' 

niissey  V.  Supreme  Lodge  Knights  Nowak,  223  III.  301,  7  L.R.A.(N.S.) 

&   Ladies  of   Honor,  147  Mo.  App.  393,   79   N.   E.   112.     A   person  who 

137,  126  S.  W.  559.  assisted  a  deceased  member  and  took 

'  Royal  League  v.  Shields,  251  111.  care  of  him  in  his  last  illness  was 
250,  30  L.R.A.(N.S.)  208  (annotated  held  not  to  be  a  dependent.  Groth  v. 
on  question  Who  is  "dependent").  Central  Verein,  95  Wis.  140,  70  N. 
96  N.  E.  45,  40  Ins.  L.  J.  21(;:).  The  W.  80.  A  creditor  is  not  a  depend- 
court,  per  Carter,  C.  J.  said:  "De-  ent.  Skillings  v.  Massachusetts  Ben- 
pendenee  is  a  question  of  fact,  and  efit  Society,  146  Mass.  217,  15  N.  E. 
the  facts  in  each  case  can  alone  deter-  566.  An  illegitimate  child,  even 
mine  whether  or  not  the  beneticiary  though  the  father  had  been  boarding 
is  a  dependent,  as  that  term  is  used  with  the  mother  and  pajung  there- 
under the  statute  and  in  the  contract  for,  was  held  not  dependent  upon 
of  insurance.  Alexander  v.  Parker,  the  father.  Lavigne  v.  Ligue  des  Pa- 
144  111.  355,  19  L.R.A.  187,  33  N.  E.  triotes,  178  Mass.  25,  54  L.R.A.  814, 
183.  Niblack  on  Benefit  Societies  86  Am.  St.  Rep.  460,  59  N.  E.  674; 
(2d  ed. )  sec.  195.  This  court  de-  Supreme  Tent  Knights  of  Macea- 
fined  'dependent'  as  the  term  is  used  bees  of  the  World  v.  McAlHster,  132 
in  such  contracts,  in  Alexander  v.  Mich.  69,  102  Am.  St.  Rep.  382,  92 
Parker,  supra,  on  page  366  of  144  N.  W.  770;  James  v.  Supreme  Coun- 
111.,  on  page  184  of  33  N.  E.  (19  cil  Royal  Arcanum,  130  Fed.  1014. 
L.R.A.  187),  as 'one  who  is  sustained  'The  beneficiary  must  be  depend- 
by  another  or  relies  for  support  upon  ent  upon  the  member  in  a  ma- 
the  aid  of  another.'  A  hired  servant  terial  degree  for  support  or 
is  held  not  to  be  a  dependent.  An-  maintenance  and  assistance  and 
cient  Order  United  Workmen  v.  the  obligation  upon  the  part  of 
Gandy,  63  N.  J.  Eq.  692,  53  Atl.  the  member  to  furnish  it  must,  it 
142.  A  mother  has  been  held  under  would  seem,  rest  upon  some  moral 
certain  facts  not  to  be  a  dependent,  or  legal  or  equitable  gi'ounds,  and 
(Elsey  V.  Odd  Fellows,  142  Mass.  not  upon  the  purely  voluntary  or 
224,  7  N.  E.  844),  so  also  a  brother  charitable  impulses  or  disposition  of 
(American  Lesrion  of  Honor  v.  the  member.'  >'ct'arthv  v.  New  Kiig- 
Smith-,  45  N.  J.  Eq.  466,  17  Atl.  770).  land  Order  of  Protection,  153  Mass. 
An  adopted  cliihl  may  or  may  not  314,  11  L.R.A.  144,  25  Am.  St.  Rep. 
be  a  dependent,  and  the  dependency  637,  26  N.  E.  866.  The  dependency 
will  not  rest  upon  whether  there  has  required  is  not '  necessarily  a  leijal 
been  a  legal  adoption.  Murphy  v.  one;  but  this  court  held,  in  Alexan- 
Joyce  Ins.  Vol.  II. — 110. '      1745 
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Again,  a  hotel-keeper  who  agrees  to  furnish  a  home  for  life  to  a 
member  of  a  benefit  insurance  society  who  is  not  related  to  him,  in 


der  V.  Parker,  supra,  on  pas:e  366  of 
144  111.,  on  page  184  of  33  N.  E. 
(19  L.R.A.  187),  that  'dependence 
for  favor  or  for  affection  or  for  com- 
panionship is  excluded.'  In  that  case 
the  court  was  discussing  whether  or 
not  an  affianced  wife  was  dependent, 
and  held,  under  the  facts  of  that 
case,  that  she  was  not.  Since  that 
time  the  law  in  this  state  has  been 
amended  so  that  the  affianced  wife, 
though  not  a  dependent,  may  be  made 
the  beneficiary;  but  the  rule  laid 
down  in  that  case  still  holds,  that  de- 
pendence, 'for  favor  or  affection'  is 
excluded.  A  liberal  construction 
should  be  given  to  such  a  contract, 
and  dependence  founded  upon  a 
moral  duty  to  provide  for  another 
should  be  recognized  as  well  as  that 
which  arises  from  a  legal  duty.  Car- 
michael  v.  Mutual  Benefit  Assoc.  51 
Mich.  494,  16  N.  W.  871.  Depend- 
ency cannot  rest  alone  on  a  promise 
or  contract;  it  must  be  decided  from 
the  facts  existing  in  each  case.  A 
state  of  dependency  might  exist  even 
though  no  legal  or  moral  duty  rested 
upon  the  member  to  give  aid  to  the 
dependent.  Bacon  on  Benefit  Soci- 
eties &  Life  Ins.  (3rd  ed.)  sec.  261. 
While  no  definition  of  dependency 
can  be  given  that  will  include  every 
case,  and  each,  case  must  be  decided 
according  to  its  particular  merits,  the 
word  'dependent'  as  that  term  is 
used  with  reference  to  these  fraternal 
benefit  associations,  is  in  some  sense, 
at  least,  used  as  similar  to  the  depend- 
ence which  usually  obtains  in  the 
family  relation.  Modern  Woodmen 
of  America  v.  Comeaux,  79  Kan.  493, 
26  L.R.A.(N.S.)  814,  101  Pac.  1. 
"Frieda  W^assmann  was  not  re- 
lated in  any  way  to  Michael  Shields. 
She  was  not  his  daughter  by  nature 
or  adoption.  She  had  at  no  time 
l)een  a  member  of  his  family  or  his 
liousehold.  He  could  not  legally  have 
been  compelled  to  assist  in  her  sup- 
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port,  nor  was  he  morally  bound  to 
furnish  her  support  or  leave  her  this 
money.  Had  she  been  at  the  time 
of  his  death  a  member  of  his  house- 
hold a  different  situation  might  have 
been  presented,  and  the  case  of  Wil- 
ber  V.  New  England  Order  of  Pro- 
tection, 192  Mass.  477,  78  N.  E.  445, 
cited  by  appellant,  might  then  have 
been  in  point.  .  We  are  compelled  to 
hold  that  the  obligation  resting  upon 
Shields  to  furnish  the  means  of  sup- 
port of  Frieda  Wassmann  does  not 
rest  upon  any  ground  known  to  the 
law,  but  was  purely  voluntary,  and 
that  she  was  not  dependent  upon  him 
in  the  sense  that  terms  was  used  in 
the  statute. 

"The  judgment  of  the  Appellate 
Court  must  be  affirmed. 

"Judgment  affirmed." 

Vickers,  J.,  (dissenting). 

"I  do  not  agree  with  the  majority 
opinion  for  the  following  reasons : — 

"The  statutes  under  which  the 
Royal  League  was  organized  au- 
thorized fraternal  associations,  such 
as  this  association  was,  to  issue  cer- 
tificates for  the  benefit  of  the  family 
or  those  dependent  upon  the  mem- 
ber, and  section  2  of  by-laws  3  or  the 
Royal  League  provided  as  follows: 
'Each  member  shall  enter  upon  his 
application  the  name  or  names  of 
members  of  his  family,  relatives  or 
those  dependent  upon  him  to  whom 
he  desires  his  benefit  paid,  subject 
to  such  future  disposal  of  the  bene- 
fit among  them  as  the  member  may 
hereafter  direct  in  accordance  with 
the  constitution  and  by-laws  of  the 
order,  and  the  same  shall  be  entered 
in  the  benefit  certificate  according  to 
said  direction.'  The  association  has 
no  authority  to  collect  a  fund  from 
its  members  for  the  benefit  of  ])ersons 
other  tlian  the  classes  enumerated  by 
the  statute,  and  any  direction  of  a 
member  to  pay  tlip  benefit  due  him 
to  an  ineligible  person  is  void,  even 
4G 
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consideration  t!iat  his  name  should  be  placed  in  the  benefit  cer- 
tificate as  beneficiary,  \Yhich   is  done,  he  being  designated  as  a 


though  the  certificate  is  specifically, 
by  its  terms,  payable  to  such  person. 
Alexander  v.  Parker,  144  111.  355,  19 
L.R.A.  187,  33  N.  E.  183.  The  act 
of  a  member  in  naming  a  person  out- 
side of  the  specified  classes,  or  the 
act  of  the  association  in  issuing  a 
certificate  so  payable  to  such  person, 
cannot  defeat  the  right  of  the  bene- 
ficiaries designated  by  the  law  in  their 
claim  to  the  fund.  Palmer  v.  Welch, 
132  111.  141.  23  N.  E.  412;  American 
Legion  of  Honor  v.  Perry,  140  Mass. 
580,  5  N.  E.  634.  The  Appellate 
Court  correctly  states  the  question  to 
be  determined  in  this  case  as  follows: 
'We  think  the  crucial  decisive  ques- 
tion for  our  determination  is:  Was 
Frieda  Wassmann,  within  the  mean- 
ing of  the  law  in  this  state  and  of 
the  Royal  League,  dependent  upon 
Michael  Shields'?  If  she  was,  the 
decree  must  be  sustained ;  if  she  was 
not,  the  decree  must  be  reversed  and 
the  money  deposited  b^'  the  Royal 
League  be  ordered  paid  to  appellant.' 
As  already  stated,  the  Appellate 
Court  answered  this  question  in  the 
negative  and  held  that  Agnes  J.  Car- 
den  was  entitled  to  all  of  said  fund. 
This  being  a  chancery  proceeding,  the 
facts  are  open  to  consideration  by 
this  court,  and  we  are  not  bound  by 
the  finding  of  the  Appellate  Court. 
"Webster's  Dictionary'  defines  the 
word  'dependent'  to  mean :  'One  who 
depends;  one  who  is  sustained  by 
another,  or  who  relies  on  another  for 
support  or  favor.'  Whether  a  par- 
ticuhir  person  is  or  i*^  not  a  depend- 
ent within  the  meaning  of  the  stat- 
ute and  the  by-laws  of  a  benevolent 
association,  is  a  question  of  fac-t. 
Alexander  v.  Parker,  supra.  Adju- 
dicated cases  on  this  subject  are  not 
very  numerous,  and  the  few  that  I 
have  been  able  to  examine  are  not 
very  helpful,  since  there  are  in  each 
case  facts  and  circumstances  that  are 
not  in  the  record  at  the  case  at  bar. 
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Bacon  in  his  work  on  Benefit  Soci- 
eties &  Life  Insurance  (vol.  1,  sec. 
261),  devotes  the  entire  section  to 
a  review  of  the  decided  cases  and  a 
discussion  of  'dependents'  as  that 
word  is  used  in  connection  with  con- 
tracts of  benevolent  associations.  It 
is  decided  in  Grand  Lodge,  Ancient 
Order  United  Workmen  v.  Gandv,  63 
N.  J.  Eq.  692,  53  Atl.  142,  tlial  a 
servant  is  not  a  dependent.  There 
are  a  number  of  eases  which  hold  that 
a  woman  is  a  dependent  who  in  good 
faith  lives  with  a  member  in  the  be- 
lief that  .she  is  his  wife,  although 
there  is'  no  legal  marriage.  Supreme 
Lodge  Ancient  Order  United  Work- 
men V.  Hutchinson,  6  Ind.  App.  399, 
33  N.  E.  816;  Supreme  Tent  Knights 
of  Maccabees  v.  McAllister,  132  ^lich. 
69,  102  Am.  St.  Rep.  382,  92  N.  W. 
770;  Senge  v.  Senge,  106  111.  App. 
140;  James  v.  Supreme  Council  Roy- 
al Arcanum,  130  Fed.  1014.  In  the 
Michigan  case  above  cited  it  is  held 
that,  where  two  persons  are  married 
and  live  together  as  husband  and  wife 
until  the  death  of  the  husband  under 
a  mistaken  supposition  that  the  wife 
was  divorced  from  her  former  hus- 
band she  being  designated  as  his  wife 
and  beneficiary  in  his  certificate,  she 
is  entitled  to  the  benefits  accruing 
under  such  certificate,  notwithstand- 
ing the  by-laws  provide  that  no 
certificate  shall  be  made  payable  to 
one  not  a  wife,  husband,  child  or 
dependent  of  the  member.  The 
beneficiary  was  held  to  be  entitled  to 
the  benefit  as  a  dependent.  In  Keen- 
er V.  Grand  Lodge,  38  Mo.  App.  543, 
the  court  uses  this  language :  'I 
would  not  restrict  depentlcncy  to 
those  whom  one  may  be  legally  bound 
to  support  nor  yet  to  those  to  whom 
he  may  be  morally  bound,  but  the 
term  sliould  be  restricted  to  those 
whom  it  is  lawful  for  him  to  support.' 
In  Ballon  v.  Gile,  50  Wis.  614,  7 
X.  W.  561,  the  sui>reme  court  de- 
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•'dependent,"  is  not  a  depandent  within  the  meaning  of  a  law  pro- 
viding that  payments  of  death  benetits  shall  only  be  paid  to  blood 


fined  'dependent'  as  follows:  'We 
think  the  true  meaning  of  the  word 
"dependent"  in  this  connection,  means 
some  person  or  persons  dependent 
for  support  in  some  way  upon  the  de- 
ceased.' And  this  definition  has  been 
quoted  and  approved  by  the  Supreme 
Court  of  Massachusetts  in  American 
Legion  of  Honor  v.  Perry,  supra. 
And  in  Palmer  v.  Welch,  supra,  it 
was  held  that  an  affianced  wife  is 
generally  not  a  dependent,  yet  she, 
in  fact,  may  be  a  dependent,  and  it 
was  so  held  in  McCarthy  v.  New  Eng- 
land Order  of  Protection,  153  Mass. 
314,  11  L.R.A.  14-4,  25  Am.  St.  Rep. 
637,  26  N.  E.  866.  Bacon  concludes 
his  review  of  the  cases  as  follows: 
'From  the  definition  and  cases  cited, 
it  seems  that  whether  or  not  a  person 
is  included  among  the  dependents  of 
a  member  of  a  benefit  society  is  a 
question  of  fact,  and  that  each  case 
must  be  decided  upon  its  own  merits. 
In  accordance  with  the  liberal  view 
of  the  Supreme  Court  of  Michigan 
in  defining  who  are  included  in  the 
term  '"family,"  we  should  say  that 
if  any  person,  relative  of  the  mem- 
ber or  not,  was  supported  by  him, 
directly  or  indirectly,  or  wholly  or 
in  part,  at  his  home  or  abroad,  be- 
cause of  a  legal  or  moral  obligation 
or  merely  from  affection,  such  person 
might  be  called  a  dependent  and  be 
designated  as  the  beneficiary  of  such 
member.  But  in  all  cases  it  would 
appear  essential  to  apply  the  test  of 
good  faith,  for  mere  capricious  liking 
or  temporary  liberality  in  the  way 
of  gifts  would  not  make  the  recipient 
a  dependent.'  In  Alexander  v.  Park- 
er, supra,  this  court  defined  a  de- 
pendent as  follows:  'Dependence  for 
favor,  or  for  affection,  or  for  com- 
panionsliip,  or  as  servants  or  retain- 
ers, is  excluded.  A  "dependent,"  as 
the  term  is  used  in  reference  to  these 
benevolent  associations,  is  one  who  is 
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sustained  by  another  or  relies  for 
support  upon  the  aid  of  another.' 

"it  is  not  sufficient  to  make  one  a 
dependent  that  the  member  may  occa- 
sionally make  presents  of  articles  of 
clothing,  jeweliy,  or  money;  but  there 
must  be  some  undertaking  on  the  part 
of  the  member  to  make  substantial 
and  continuous  contributions  toward 
the  support  of  the  beneficiary,  so  that 
it  can  be  fairly  said  that  the  bene- 
ficiary depended  wholly  or  in  part 
upon  such  contributions  for  support 
and  maintenance.  This  definition 
seems  to  be  well  expressed  by  the  Su- 
preme Court  of  Massachusetts  in 
McCarthy  v.  New  England  Order  of 
Protection,  supra,  where  it  is  said : 
'Trivial  or  casual,  or  perhaps  wholly 
charitable,  assistance  would  not  cre- 
ate a  relation  of  dependency  within 
the  meaning  of  the  statute  or  by-laws. 
Something  more  is  undoubtedly  re- 
quired. The  beneficiary  must  be  de- 
pendent upon  tlie  member  in  a 
material  degree  for  support  or  main- 
tenance or  assistance,  and  the  obliga- 
tion on  the  part  of  the  member  to 
furnish  it  must,  it  would  seem,  rest 
upon  some  moral  or  legal  or  equitable 
grounds,  and  not  upon  the  purely  vol- 
untary or  charitable  impulses  or  dis- 
positions of  the  member.'  The  Mc- 
Carthy Case  is  approved  on  this 
point  by  this  court  in  Alexander  v. 
Parker,  supra. 

"The  intimation  of  the  Massachu- 
setts court  that  the  obligation  of  the 
member  to  furnish  such  support 
should  rest  upon  some  'moral,  legal 
or  equitable  ground'  seems  to  have 
been  understood  by  the  Appellate 
CouTt  in  this  case  as  excluding  cases 
like  the  present,  where  the  member 
voluntarilj^  assumed.  This,  I  think, 
is  an  erroneous  view  and  gives  the 
word  the  relation  of  benefactor  to  a 
worthy  needy  person,  'dependent'  a 
construction  which  is  entirely  too  re- 
stricted. In  the  case  at  bar  the  evi- 
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relative?,  etc.,  or  "to  persons  dependent  upon  the  member,"  and 
has  no  valid  claim  against  the  order  as  a  beneficiary  although  he 
has  fully  performed  his  part  of  the  agreement.*  And  one  not  a 
relative  or  member  of  the  family  of  a  member  of  a  mutual  benefit 
society  is  not  dependent  upon  him  within  the  meaning  of  a  stat- 
ute permitting  benefit  certificates  to  be  issued  in  favor  of  depend- 
ents, merely  because  the  member  has  been  in  the  habit  of  gratui- 
tously furnishing  a  portion  of  the  support  of  such  person;^  nor 
do  gifts  of  wearing  apparel,  a  watch  and  the  cost  of  music  lessons 
make  a  child  a  dependent.^  And  although  a  member  promises  a 
v.oman  support  during  his  life  if  she  marries  and  she  does  so,  and 
he  lives  with  her  and  her  husband  and  contributes  to  their  sup- 
port, and  buys  her  wearing  apparel  at  times,  such  woman  is  i?ot 
a  dependent,  where  her  husband  is  capable  of  supporting  her ; ' 


dence  is  uncontradicted  that  Mr. 
Shields  contributed  on  an  average  of 
$50  per  month  to  the  support  and 
maintenance  of  Frieda  AVassmann 
and  her  mother.  There  is  not  an  in- 
timation in  this  entire  record  that 
there  was  any  improper  relation  be- 
tween these  parties,  or'  that  IMr. 
Shields  was  not  actuated  by  the  pur- 
est and  best  of  motives.  At  his  sug- 
gestion Frieda  Wassmann  gave  up 
her  regular  employment  and  devoted 
her  time  to  nursing  and  caring  for 
her  invalid  mother.  ]Mr.  Shields  told 
her  that  if  she  would  take  that  course 
he  would  provide  for  her  as  an 
adopted  daughter.  She  relied  upon 
his  promise,  which  he  faithfully  kept 
as  long  as  he  lived.  While  there  was 
no  blood  relation  between  Mr.  Shields 
and  Frieda  Wassmann,  she  was  as 
much  dependent  upon  him  as  she 
would  have  been  if  she  had  been  his 
niece  or  other  distant  relative.  If 
the  parties  had  been  related,  but  not 
in  that  degree  which  imposes  the  legal 
du#y  of  support,  under  the  facts  in 
this  record!  no  one  could  question  that 
Frieda  Wassmann  was  a  dependent. 
I  see  no  reason,  either  in  law  or  good 
morals,  why  appellant's  ease  does 
not  rest  upon  the  same  footing.  The 
deceased  member  in  llie  case  before 
us  was  childless  and  wealthy.  He 
found  in  appellant  a  person  whom  he 
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regarded  as  worthy  of  his  benefac- 
tion. He  voluntarily  a-ssuraed  the 
burden  of  contributing  to  her  sup- 
port in  a  regular  and  substantial 
manner  and  did  so  regularly  for  nine 
years  before  his  death.  In  my  opin- 
ion these  facts  bring  appellant  with- 
in the  dehnition  of  a  dependent,  and 
as  such  made  her  eligible  as  a  bene- 
ficiary uiuler  the  statute  and  the  by- 
laws of  the  Royal  League  and  en- 
titled her  to  the  money  paid  into 
court  by  the  association." 

Cartwright  and  Farmer,  JJ.,  also 
dissent. 

*  IModern  Woodmen  of  America  v. 
Comeaux,  79  Kan.  493,  25  L.R.A. 
(N.S.)  814  (annotated  on  right  of 
insured  to  designate  as  beneficiary 
one  not  within  classes  prescribed  by 
law  or  rules  of  benefit  association, 
where  such  designation  is  upon  a 
consideration  moving  from  the  ap- 
pointee to  the  holder),  101  Pac.  1. 
See  §  742  herein. 

5  League  v.  Shields,  251  111.  250, 
36  L.R.A. (N.S.)  208  (annotated  on 
question  Who  "is  a  "dependent"),  96 
N.  E.  45. 

^  OffiU  V.  Supreme  Lodsje  Knisrhts 
of  Pythias,  101  Term.  16^  46  S.'  W. 
758. 

'  Caldwell  v.  Grand  Lodge  of  Unit- 
ed Workmen  of  California,  148  Cal. 
195,  2  L.R.A. (N.S.)  653  (annotated 
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nor  is  a  woman  who  has  cared  for  assured  during  several  months 
of  illness  a  dependent  within  by-laws  specifying  among  other 
classes  persons  dependent  upon  assured  or  he  on  them  for  their 
maintenance;^  nor  is  a  woman  a  "dependent"  upon  a  member 
with  whom  she  has  contracted  a  bigamous  mai'riage  with  knowl- 
edge ;  ^  nor  a  woman  who  illegally  cohabits  with  the  member 
knowing,  even  at  the  time  the  certificate  is  issued,  that  she  is  not 
his  lawful  wife.^° 

§  773c.  "Dependents:  "  when  relation  terminated  by  marriage. — 
The  right  of  one  made  beneficiary  in  a  mutual  benefit  certificate 
as  a  dependent  of  assured  to  receive  the  proceeds  of  the  certificate 
ceases  upon  her  marrying  and  securing  means  of  support  other 
than  the  .assured  prior  to  his  death,  where  by  the  laws  of  the  order 
the  fund  can  be  paid  only  to  dependents  of  deceased  members." 

§  774.  "Devisees:"  "devisees  or  heirs  at  law." — If  a  certificate 
issued  by  a  mutual  benefit  society  provides  that  the  fund  shall  be 
payable  to  devisees  of  the  insured,  and  the  member  dies  leaving 
no  will,  the  fund  will  be  payable  to  his  heirs. ^^  In  a  case  in  the 
federal  court,"  however,  it  was  held  that  the  designation  in  the 
certificate  payable  to  the  "devisees  of"  decedent,  where  the  gen- 
eral law  under  which  the  society  was  organized  provided  for  the 
payment  of  the  benefit  to  "widows,  orphans,  heirs,  relatives,  and 
devisees  of  deceased  members,"  would  prevent  the  heirs  from  re- 
ceiving the  fund  where  the  member  died  intestate;  and  the  desig- 
nation of  "devisees"  was  held  to  exclude  all  others  from  receiving 
the  benefit  of  the  fund.^^  Again,  under  a  certificate  of  member- 
ship in  a  benefit  society  which  provides  that  the  devisees,  or,  in 
case,  of  no  will,  the  heirs,  of  the  member  upon  his  death  are  to 
receive  a  designated  sum,  the  member  has  no  property  in  the  fund 
during  his  life.  He  has  only  a  power  of  appointment  by  will.  In 
case  of  his  death  without  the  exercise  of  such  power  of  appointment, 
except  to  name  his  executor,  neither  the  latter  nor  the  deceased's 

on  question  Who  is  a  "dependent"),  ^^  Murphy  v.  Nowak,  223  111.  301, 

113  Am.  St.  Rep.  216,  82  Pac.  781.  7  L.R.A.(N.S.)   393n,  79  N.  E.  112. 

See  §§  7.S1,  742.  773a  herein.  ^^  Newman  v.  Covenant  Mutual  Ins. 

8  Severa   v.    Natural    Slavonic    So-  Assoc.  76  Iowa,  56,  14  Am.  St.  Rep. 

ciety  of  the  U.  S.  138  Wis.  144,  119  196,  1  L.  R.  659,  40  N.  W.  87.     , 

N.   W.   814.  ^^  Worley  v.  Northwestern  Masonic 

^Duenser  v.   Supreme   Council   of  Aid  Assoc."  (U.  S.  C.  C.)  10  Fed.  227. 

Royal    Arcanum,    262    111.    475,    104  ^^  Executor  is  not  a  devisee:  'tiorth- 

N.    E.    801,    51'  L.R.A.(N.S.)     726  western  Masonic  Aid  Assoc,  v.  Jones, 

(annotated    on    question    Wlio    is    a  154  Pa.  St.  99,  35  Am.  St.  Rep.  810, 

"denendent").     See  §  814  herein.  26  Atl.  253. 

^°  Grand  Lodge  Ancient  Order 
United  Workmen  v.  Hanses,  81  Mo. 
App.  545.     See  §§  814-816  herein. 
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creditors  can  acquire  any  interest  in  the  benefit  fund.  It  must  be 
distributed  to  his  heirs  under  the  intestate  law.^^  And  a  poHcy  of 
hfe  insurance  payable  to  the  "devisees  or  heirs  at  law"'  of  the  in- 
sured, where  he  dies  intestate  without  issue,  is  payable,  to  his 
widow  as  sole  heir,  and  not  to  his  next  of  kin.^^ 

§  775.  "Devisees,"  or  in  case  of  their  prior  death,  to  "legal  heirs 
or  devisees  of  certificate  holder." — If  the  benefit  is  made  payable 
to  the  "devisees  as  provideil  in  the  last  will  and  testament,  or,  in 
the  event  of  their  prior  death,  to  the  legal  heirs  or  devisees  of  the 
certificate  holder,"  the  fund  will  be  payable  to  the  heirs  of  the  in- 
sured if  he  dies  having  made  no  will."  And  where  a  benefit  cer- 
tificate contained  this  provision,  it  was  held  that  the  society  could 
be  compelled  by  a  suit  in  equity  to  levy  an  assessment,  as  they  had 
agreed  to  do  in  the  certificate,  and  to  pay  the  proceeds  to  the  heirs 
of  the  insured."  The  court,  per  Sheldon,  .J.,  says  in  this  case: 
"The  certificate  provides  that  upon  proof  of  the  certificate  holder's 
death,  an  assessment  shall  be  levied  on  the  members  for  the  full 
amount  of  the  certificate.  This  implies  that  the  money  so  raised 
is  to  be  paid  over  to  some  one.  .  .  .  The  certificate  appears 
to  assume  that  there  was  a  will  and  devisees  under  it,  and  so  pro- 
vides for  payment  to  them,  or,  in  the  event  of  their  prior  death, 
to  the  heir  of  the  certificate  holder.  It  would  seem  to  be  a  great 
violence  to  intention  that  the  money  should  not  be  paid  over,  but 
that  it  should  be  held  by  and  go  to  the  association,  while  there 
were  heirs  to  take  it.  The  meaning  evidently  was,  that  the  money 
should  go  to  devisees;  if  there  were  no  devisees  to  take  it,  then  it 
should  go  to  the  heirs."  ^^ 

§  776.  "Estate:"  "my  estate:"  creditors. — A  question  arises 
where  the  proceeds  of  a  benefit  certificate  or  life  policy  are  pavable 
to  the  "estate"  of  the  insured,  whether  the  fund  shall  be  .subject 
to  the  claims  of  creditors.  In  the  consideration  of  this  point,  the 
laws  of  the  society,  where  it  is  a  benefit  certificate,  the  whole  stat- 
ute, contract,  the  constitution,  etc.,  the  terms  of  the  certificate,  and 
the  intentions  of  the  parties  must  be  considered.^"     In  a  Florida 

^^  Northwestern       Masonic       Aid  60.3.     See  Wendt  v.  Iowa  Lesrion  of 

Assoc.  V.  Jones,  154  Pa.  St.  99,  35  Honor,  72  Iowa,  682,  34  N.  W.  470, 

Am.  St.  Rep.  810,  26  Atl.  2-33.  considered  under  §  /54  herein. 

^®Ale-\ander  v.  Northwestern  Ma-        ^^  Covenant  Mutual  Benefit  Assoc, 

sonic  Aid  Assoc.  126  111.  558,  2  L.R.A.  v.  Sears,  114  111.  108,  29  N.  E.  480. 
161,   18  N.   E.  556;   under  111.   Rev.        19  Covenant  Mutual  Benefit   Assoc. 

Stat.  c.  39,  sec.  1.  v.   Sears,  114  111.   108,  112,  113,  29 

"  Covenant  Mutual  Benefit  Assoc.  N.  E.  480. 
v.  Sears,  114  111.  108,  29  N.  E.  480;        2°  Renfro  v.  Metropolitan  Life  Ins. 

Smith    V.    Covenant    Mutual    Benefit  Co.  148  Mo.  App.  258,  1211  S.  W.  444, 

Soc.  24  Fed.  685;  Covenant  Mutual  39  Ins.  L.  J.  1215, 1222.     See  §§  793, 

Benefit   Assoc,   v.   Hoftman,   110   III.  858,  859,  879  herein. 
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case  ^  it  was  held  that  when  one  insured  his  hfe  for  the  benefit  of 
his  "estate,"  his  creditors  had  no  interest  in  the  poHcy.  To  enable 
creditors  to  take  an  interest  to  tlie  exclusion  of  a  wife  or  child  it 
must  appear  from  the  policy  that  such  was  the  intention.  The 
Florida  statute  is  explicit  upon  this  point.  The  assignee  in  bank- 
ruptcy of  the  insured,  he  becoming  a  bankrupt  during  his  lifetime, 
acquires  no  interest,  nor  does  his  administrator  after  his  death.^ 
In  a  case  in  New  York,^  w^here  the  policy  was  made  payable  to  "the 
estate  of"  the  insured,  the  court  said:  "Without  entering  into  any 
elaborate  discussion  of  the  subject,  we  will  simply  state  that  the 
cases  having  a  bearing  upon  the  subject,*  show  that  these  and  simi- 
lar terms  under  the  circumstances  of  the  case  are  so  interpreted 
as  to  benefit  the  surviving  members  of  the  family,  rather  than  for 
the  benefit  of  the  creditor  or  administrator."  In  this  case  the 
administrator  told  the  agent  of  the  company  that  he  desired  the 
insurance  for  the  benefit  of  his  widow  and  heirs,  l)ut  the  policy  was 
made  payable  to  the  "estate  of"  the  insured.  If  there  were  no  pro- 
vision in  the  charter  or  by-laws  of  a  society  as  to  the  classes  from 
which  the  beneficiary  must  be  chosen,  and  nothing  in  the  statute 
law  upon  this  point,  and  there  was  nothing  indicating  an  intention 
on  the  part  of  the  member  or  of  the  insured,  under  a  regular  life 
policy,  to  refer  to  some  certain  person  or  class  of  persons  by  such  a 
designation,  then  it  would  seem  that  there  was  an  intention  to  make 
the  fund  payable  to  his  personal  representatives,  and  to  render  it  as- 
sets to  his  estate.  Under  a  Nebraska  decision  a  member  of  a  fraternal 
beneficiary  society  has  no  such  interest  or  property  in  the  proceeds 
of  a  certificate  therein  as  will  impress  such  proceeds  with  a  trust 
in  favor  of  his  estate  or  his  creditors.^  And  where  an  industrial 
policy  containing  the  facility  of  payment  clause  was  made  payable 
to  the  "estate"  as  beneficiarv  no  particular  person  being  designated 
it  was  held  that  the  polic.y  being  ambiguous,  it  could  be  shown  by 
extrinsic  evidence  who  was  meant  and  also  that  the  language  used 
evidenced  an  intention  to  provide  for  surviving  members  of  the 
family  and  not  that  the  proceeds  of  the  policy  should  go  to  his 
executors  or  administrators  to  be  distributed  as  ordinary  assets  and 
judgment  was  directed  to  be  entered  in  favor  of  a  son  of  the  de- 
ceased insured.^ 

^  Pace  V.  Pace,  19  Fla.  438.  ^  Warner  v.  Modern  Woodmen  of 

2  See    Glanz    v.    Gloeekler,   10    111.  America,  67  Neb.  233,  61  L.R.A.  603, 

App.  484.  108  Am.  St.  Rep.  634,  93  N.  W.  397. 

'  Clinton  V.  Hope  Ins.  Co.  45  N.  Y.  ®  Ren  fro  v.  Mctropolilnn  Life  Ins. 

454,  461.  Co.  148  Mo.  App.   258,  129  N.   W. 

*  Myers  v.  John  Hancock  Ins.  Co.  444,  39  Ins.  I,.  J.  1215.     See  §§  730b, 

41  Mo.  538.  740b  herein. 
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In  Maspachiiselts/  it  has  been  held  that  the  designation  by  a 
member  of  a  mutual  benefit  society  of  his  estate  as  beneficiary 
is  invalid,  where  the  statute  under  which  the  society  is  organized 
provides  for  the  payment  of  benefits  to  the  "widows,  orphans,  or 
other  dependents  of  deceased  members,"  *  But  in  that  state  mak- 
ing the  proceeds  of  an  accident  insurance  policy,  in  ca.«e  of  the 
death  of  the  insured,  payable  to  hi.s  estate,  does  not  violate  the 
statutes  authorizing  such  insurance  solely  for  the  benefit  of  heirs, 
where  the  policy  expressly  provides  that  the  estate  shall  receive 
the  fund  in  trust  for,  and  pay  it  forthwith  to,  the  heirs.^  And 
under  a  statute  providing  that  the  holder  of  a  benefit  certificate 
must  designate  a  relative,  fiancee,  or  dependent  person  as  benefi- 
ciary, his  attempt  to  make  the  certificate  payable  to  his  estate  is 
void,  and  does  not  deprive  a  prior  properly  designated  beneficiary 
of  the  fund.^° 

But  an  accident  policy  may  be  made  payable  in  case  of  loss  to 
insured's  estate  "in  trust  however  for  and  to  be  paid  over  forth- 
with to  his  legal  heirs''  such  a  case  is  not  one  where  the  estate  is 
the  beneficiary,  but  is  one  where  the  heirs  at  law  are  the  real 
beneficiaries  and  the  rule  does  not  apply  that  under  statutes  gov- 
erning beneficiary  associations  the  certificate  or  policy  cannot  be 
made  payable  to  the  estate  because  if  so  made  the  sum  received 
would  be  assets  for  the  payment  of  debts  and  the  expenses  of 
administration.^^  So  a  policy  may  validly  be  made  payaMe  to 
assured's  estate  under  a  statute  prohibiting  the  insurer  from  issuing 
a  policy  upon  a  life  wherein  the  named  beneficiary  has  no  insur- 
able interest. ^^  Under  a  Florida  decision  a  policy  payable  to 
insured's  estate  or  for  the  benefit  thereof  may  be  bequeathed  by 
insured's  will  and  this  applies  to  a  policy  payable  to  assured  his 
executors,  administrators  or  assigns^^  and  under  a  New  Jersey  case 
if  the  benefit  is  payable  on  a  member's  death  to  his  estate,  under  the 
contract  between  him  and  the  association,  it  is  payable  to  his 
executor  or  administrator.^* 

'  Daniels  v.  Pratt,  143  Mass.  216,  «  Garfinkle   v.   Alliance   Life    Ins. 

10  N.  E.  166.  Co.  140  111.  A  pp.  3S0;  Kcv.  Slat.  e. 

8  See  Basye  v.  Adams,  81  Ky.  371.  73.  ^ec.  238, 

'Lewis    V.    Brotherhood    Accident  ^^^ladean  v.  Fisher,  60  Fla.  331, 

Co,    104   Mass.    1,    17    L.R.A.(N.S,)  .')3  So.  614  under  Laws  1897,  c.  4555. 

714,  79  N.  E.  802.  See  §§  733  et  seq.  herein. 

^^  Sturiies  v,  Sturses,  126  Kv.  80,  ^*  Co2:hlaii    v.    Supreme    Conclave 

12    L.R.A.(N.S.)    1014,    102    S.    W.  Improved   Order  Heptasophs,  86  N, 

884.  J.  L.  41,  91  Atl.  132. 

^^  Lewis  V.  Brotherhood  Accident 
Ins.  Co.  194  Ma.'^s.  1,  17  L.R.A.(N.S.) 
"14,  70  N.  E.  802. 

1753 


§§  777-779  JOYCE  ON  INSURANCE 

An  agreement  whereby  children  of  assured  each  agree  to  pay 
proportionately  the  premiums  or  to  forfeit  their  rights  upon  failure 
so  to  do,  in  consideration  that  they  shall  receive  the  policy  pro- 
ceeds, constitutes  merely  an  expectancy  liable  to  be  defeated  as  to 
any  one  of  them  upon  his  nonperformance  of  his  agreement,  and 
it  is  not  an  "estate"  of  which  they  are  tenants  in  common,  and  it 
does  not  preclude  an  assignment  to  the  one  who  continues  to  pay 
as  agreed." 

§  777.  ''Executor." — Where  the  by-laws  of  a  Massachusetts 
mutual  benefit  association  provide  that  when  a  member  dies  leav- 
ing no  widow,  child,  mother,  or  father,  payment  shall  be  made 
to  his  executor,  etc.,  the  executor  of  a  deceased  testate  member 
holds  the  fund,  not  as  general  assets  of  the  estate  or  for  disposition, 
according  to  the  will,  but  for  distribution  according  to  the  rules 
established  by  the  statute  of  distribution ;  the  laws  of  Massachusetts 
regulating  such  corporations  limiting  beneficiaries  to  relatives  of 
the  members.^^  Although  a  life  policy  is  payable  to  the  executor 
or  administrator  of  assured,  nevertheless  the  heirs  and  legatees 
take  free  from  liability  for  debts,  under  the  Mississippi  code,  in  a 
sum  not  exceeding  five  thousand  dollars.^'" 

§  778.  "Executors  and  administrators." — In  Massachusetts  a  stat- 
ute authorized  a  benefit  society  to  issue  a  certificate  to  a  member 
for  his  own  benefit.  Where  such  a  certificate  was  issued,  and  it 
provided  that  upon  the  death  of  the  member  the  proceeds  should 
be  paid  to  the  "executor  or  administrator  of  said  member,"  "in 
trust,  however,  for  or  to  be  forthwith  paid  over  to  his  heirs  at 
law,"  it  was  held  that  the  proceeds  of  the  certificate  formed  a  part 
of  the  member's  estate,  and  were  to  be  disposed  of  in  accordance 
with  his  will.^* 

§  779.  "Family"  as  beneficiary. — It  is  a  frequent  provision  in 
the  charter  or  by-laws  of  a  mutual  benefit  society  that  the  fund 
shall  be  payable  to  the  member's  family.  It  is  difficult,  however, 
to  state  definitely  what  constitutes  a  family,  as  that  word  is  used 
in  this  connection.  As  stated  under  a  prior  section, ^^  the  language 
used  in  designating  a  beneficiary  in  associations  of  the  class  under 
consideration  is  under  numerous  decisions,  construed,  so  far  as 
'  applical)le,  by  the  rules  governing  the  interpretation  of  wills  which 
speak  from  the  testator's  death,  differing  from  a  regular  life  policy 

15  Waters  v.  Kopp,  34  App.  D.  C.  "  Hardina:  v.  Littleliale,  150 
575,  583.  Mass.  100,  22  N.  E.  703.     See  §§  733 

^6  Daniels  v.  Pratt,  143  Mass.  216,    et  seq.  lierein. 
10  N.  E.  166.  i»  §  738  herein. 

17  Coates  V.  Wortliy,  72  Miss.  575, 
17  So.  606,  18  So.  916.  Code  Miss. 
1892,  sec.  1932. 
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in  this  respect,  that  in  the  latter  the  beneficiary's  rights  become 
vested  on  the  completion  of  the  contract  and  issuance  of  the  policy, 
and  therefore  in  a  life  policy  the  persons  who  constituted  the 
family  at  that  time,  and  perhaps  at  the  time  of  the  application, 
must  be  deemed  to  have  been  those  intended  to  be  benefited.  In 
so  far,  then,  as  the  rules  governing  the  interpretation  of  wills 
apply,  the  term  ''family"  ought  to  be  given  a  very  comprehensive 
meaning,  but  the  whole  contract  should,  however,  be  construed  to- 
gether, especially  where  the  statute  of  incorporation  uses  other 
words  in  connection  therewith.^"    But  where  the  "family"  is  des- 


2**  See  Carmicliael  v.  Northwestern 
Mutual  Benefit  Assoc.  51  Mich.  494, 
16  N.  W.  871.     See  §  7C5  herein. 

"Family,"  "Immediate  family"  de- 
fined. See  Dalton  v.  Knights  of 
Columbus,  80  Conn.  212,  125  Am.  St. 
Rep.  110,  67  Atl.  510,  36  Ins.  L.  J. 
896,  given  in  note  to  this  case  under 
§  779a  herein. 

For  other  definitions  and  construc- 
tion of  word  "family,"  see: 

Note  in  3  L.R.A.(X.S.)  334. 

California. — ^Gird,  Estate  of,  157 
Cal.  534, 137  Am.  St.  Rep.  131  (bach- 
elor may  have  a  family). 

Florida. — Miller  v.  Finegan,  26 
Fla.  29,  6  L.R.A.  813,  7  So.  140 
(homestead:  husband  and  wife  liv- 
ing together  constitute  family). 

Georgia. — Starmes  v.  Atlanta  Po- 
lice Relief  Assoc.  2  Ga.  App.  237,  58 
S.  E.  481  ("family"  in  constitution 
of  benefit  association). 

Indiana. — Nye  v.  Grand  Lodge  An- 
cient Order  United  Workmen,  9  Ind. 
App.  131,  150,  36  N.  E.  429,  per 
Lotz,  J. 

lou-a. — Sheehy  v.  Scott,  128  Iowa, 
551,  4  L.R.A.(N.S.)  365  (annotated 
on  What  constitutes  a  "family"  un- 
der homestead  or  exemption  laws), 
104  N.  W.  li:'.9  (homestead:  motlier 
and  adult  .son  incapable  of  caring  for 
himself  and  supported  by  her,  con- 
stitute a  family). 

Kansas. — Cross  v.  Benson,  68  Kan. 
495,  64  L.R.A.  560,  75  Pac.  558 
(homestead:  minor  living  with  grand- 
parents and  dependent  upon  them 
is    member    of    family,    though    not 
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adopted  and  father  is  living.  Wife 
of   owner   is   also   included). 

Kentucky. — Bosquet  v.  Hall,  90 
Ky.  566,  9  L.R.A.  351,  13  S.  W.  244 
(homestead:  children  who  are  stran- 
gers in  blood  and  not  dependent  are 
not  members  of  family). 

Louisiana. — Harrelson  v.  Webb, 
124  La.  1007,  134  Am.  St.  Rep.  529, 
50  So.  833  (homestead:  mother  is 
head  of  family  after  husband's 
death.) 

Maine. — Stone  v.  ^IcLain,  102  Me. 
168,  66  Atl.  375  (wills:  widow  not 
member  of  family  of  deceased  hus- 
band after  remarriage).  Jacobs  v. 
Prescott,  102  I\Ie.  63,  65  Atl.  761 
(wills:  "family"  and  "kindred"  syn- 
onomous). 

Massachusetts. — Dodge  v.  Boston 
&  P.  R.  Corp.  154  Mass.  299,  13 
L.R.A.  318,  28  N.  E.  243  (grand- 
child who  has  ceased  to  be  member  of 
household  is  not  one  of  family:  con- 
tract as  to  riglit  of  way). 

Missouri.— Hyde  v.  Honiter,  175 
Mo.  App.  583,"  1.58  S.  W.  83. 

New  York. — Klee  v.  Klee,  93  N. 
Y.  Supp.  588,  47  Misc.  101  (family 
includes  mother  with  whom  member 
of  association  was  living). 

South  Carolina. — Wairener  v.  Par- 
rott,  51  S.  Car.  489,  64  Am.  St.  Rep. 
695.  29  S.  E.  240  (homestead:  adopt- 
ed child  is  member  of  family)  Moy- 
er  V.  Drummond,  32  S.  Car.  165,  7 
L.R.A.  747,  17  Am.  St.  Rep.  850,  10 
S.  E.  952  (homestead:  brother  living 
witii  dependent  sister  is  head  of  fam- 
ily; relation  of  husband  and  wife  or 
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ignated  under  a  certificate  in  an  association  of  the  class  first  above 
mentioned,  a  question  arises  whether  the  survivor  of  sucli  family- 
would  not  take,  and  this  has  been  so  held  in  Xew  York.^ 

It  has  been  held  where  a  young  woman  has  lived  for  seven  years 
in  the  same  home  with  the  member,  an  old  man,  and  their  mutual 
relations  have  been  the  same  as  those  of  father  and  daughter,  that 
she  will  be  included  within  the  term  "family."  ^  So  a  widow  who 
occupies  the  home  with  infant  children  constitute  the  "family."  ^ 
The  word  ''family''  may  also  be  so  used  in  connection  with  other 
words  in  the  same  clause  as  to  clearly  indicate  that  the  beneficiary 
may  be  other  than  said  family  as  where  the  provision  is :  "family, 
or  be  disposed  of  as  he  or  she  shall  direct""  especially  construed 
with  other  words  in  the  contract.* 

"Family,"  however,  does  not  necessarily  include  brothers  and 
sisters ;  ^  nor  is  the  mother  of  the  insured  a  member  of  his  family 
where  she  lives  with  her  husband  and  not  with  the  insured ;  ^  nor 
is  insured's  stepfather  a  member  of  her  family  when  he  was  not 
living  with  her  at  the  time  of  her  death  and  the  laws  of  the  order 
in  force  at  such  time  were  to  determine  a  beneficiary's  rights.' 

Where  the  charter  of  such  a  society  provided  for  the  payment 
of  a  certain  sum  to  the  member's  "family"  or  appointee,  and  "in 
case  no  direction  is  made  by  a  brother,  the  same  shall  be  paid  to 
the  person  or  per.sons  entitled  thereto,"  it  was  held  that  on  failure 
to  appoint,  the  sum  should  be  paid   to  the  member's  wife  and 

parent  and   child   need   not   exist   to  widow)  ;    Phillipps   v.    Ferguson,    85 

constitute    family;     family    includes  Va.  509,  1  L.R.A.  837,  17  Am.   St. 

those  connected  by  blood  or  ties  of  Rep.  <S,  8  S.  E.  241. 

residence    and    association    so    as    to  ^  Brooklyn   Masonic   Relief   Assoc. 

become  part  of  household  and   who  v.   Hanson,  53  Hun    (N.  Y.)    149,  6 

have   no    other   residence    and    those  N.  Y.  Supp.  161. 

whom  another  is  under  legal  or  moral  ^  Carmichael  v.  Northwestern  ilu- 

duty  to  support).  tual  Benefit  Assoc.  51  Mich.  494,  16 

Texas.— Lane  v.  Phillips,  69   Tex.  N.  W.  871. 

240,  5  Am.  St.  Rep.  41,  6  S.  W.  610  ^  Leaf  v.  Leaf,  92  Ky.  166,  17  S. 

(homestead:    man  and  woman  living  W.  354. 

together  in  adultery  do  not  constitute  *  Independent    Order    of    Sons    & 

family).  Daughters   of   Jacob   of   America   v. 

C7/a/« .—Yolker-Scowcroft     Lumber  Allen,  76  Miss.  326,  71  Am.  St.  Rep. 

Co.  V.  Vance,  32  Ttah,  74,  125  Am.  532,  24  So.  702. 

St.   Rep.   828,   88    Pac.    896    (home-  MValkor  v.  Peters,  139  Mo.  App. 

stead:    wife  as  well  as  the  husband  681,  124  S.  W.  35,  39  Ins.  L.  J.  319. 

is  head  of  family).  ^Western     Commercial     Travelers* 

Virginia. — Miller  v.  :\Iiller,  99  Va.  Assoc,  v.  Tennent,  128  Mo.  App.  541, 

662,  86  Am.  St.  Rep.  919,  39  S.  E.  106  S.  W.  1073. 

597   (will:    direction  to  support  one  'Supreme  Lodge  Order  of  ^Mutual 

"as  long  as   slie   remains   a   member  Protection  v.  Dewey,  142  Mich.  666, 

of  my  family;"  family  does  not  ter-  3   L.R.A. (N.S.)    334n,   113   Am.    St. 

minate  on  death  of  testator  and  his  Rep.  596,  106  N.  W.  140. 
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children,  ratlier  than  to  his  administrator."  And  under  a  pro- 
vision in  the  charter  of  a  society  that  the  fund  should  be  for  the 
benefit  of  the  member's  "family"  and  should  be  free  from  the 
claims  of  all  creditors  of  the  deceased  member,  a  certificate  which 
is  payable  to  the  widow  of  the  member  will  be  for  the  benefit  of 
the  family  of  the  member,  and  exempt  from  seizure  by  the  mem- 
ber's creditors.^ 

The  courts,  however,  will  not  construe  the  word  so  as  to  encour- 
age   illicit    relations,    and    include    a    mistress    within    the    terra 

''family."  i° 

§  779a.  "Family:"  "immediate  family." — What  we  have  stated 
at  the  beginning  of  the  last  preceding  section  should  also  be  con- 
sidered here. 

''Immediate  fahiily"  of  a  member  includes  his  child  or  a  brother 
living  with  him."  So  an  adult  unmarried  daughter  living  with 
her  father  as  one  of  the  household  is  a  member  of  his  "immediate 
family"  even  though  prior  to  his  death  she  earns  her  own  living 
and  does  not  remain  at  home.^^    But  a  father  designated  as  benefi- 


SFenn  v.  Lewis,  81  Mo.  259,  10 
Mo.  App.  478.  See  also  Ballou  v, 
Gile,  50  Wis.  614,  7  N.  W.  561. 

^  Schillinger  v.  Boes,  85  Kv.  357, 
9  Ky.  L.  Rep.  18,  3  S.  W.  427. 

^°  Keener  v.  Grand  Lodge  Ancient 
Order  United  Workmen,  38  Mo.  App. 
543,  544. 

^1  Nonveg-ian  Old  People's  Home 
Soe.  V.  Wilson,  176  111.  94,  31  Chic. 
Leg.  N.  95,  52  N.  E.  41,  affirming 
Daniclson  v.  Wilson,  73  111.  App.  287. 

^-  Dalton  V.  Knights  of  Columbus, 
80  Conn.  212,  125  Am.  St.  Rep.  116, 
67  Atl.  510,  36  Ins.  L.  J.  896.  The 
court  per  Hammersley,  J.,  said: 
"The  answer  to  the  only  real  ques- 
tion properly  presented  by  this  ap- 
peal depends  upon  the  meaning  that 
should  be  given  the  words  'immedi- 
ate family,'  as  used  in  the  defend- 
ant's charter  in  describing  the  persons 
who  are  legally  capable  of  taking 
a  death  ])en('fit.  The  charter  for- 
bids the  payment  of  a  death  bene- 
fit to  the  executor  or  administrator 
of  a  deceased  member,  and  detines 
the  persons  to  whom  alone  such  bene- 
fit may  lawfully  be  paid  in  the  fol- 
lowing huiguage: 

(a)   To  such  person  or  persons  of 
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the  immediate  family  of  said  member 
as  by  him  designated,  (b)  To  such 
person  or  persons,  in  default  of 
such  family,  of  the  blood  relatives  of 
such  member  as  by  him  designated, 
(c)  In  default  of  any  designation  by 
said  member,  or  out  of  the  order 
named,  except  by  the  permission  of 
the  board  of  directors  or  their  succes- 
sors, for  cause  shown,  then  such  aid 
shall  be  rendered  by  said  corporation 
to  such  family,  or  relatives  who  are 
heirs  at  law  of  such  member,  in  the 
manner  above  arranged,  upon  their 
proof  of  being  such  family,  or  such 
heirs  at  law. — Sp.  Acts  1893,  p.  17,  c. 
21;  Sp.  Acts  1897,  p.  690,  c.  49. 

"The  primary  meaning  of  the  word 
'family,'  as  used  in  our  language  to 
specify  a  definite  group  of  persons, 
is  defined  as  'the  collective  body  of 
persons  wlio  form  one  household  un- 
der one  head  and  one  domestic  gov- 
ernment, including  parents,  children, 
and  servants.'  Century  Diet.  In 
construing  a  writing  in  whicli  the 
word  'family'  is  used,  tliis  primary 
nu'aning  should  l)e  assumed  in  tleter- 
mining  the  expressed  intention  of  the 
writer,  unless  there  is  something  in 
the  context  to  show  that  it  is  used  in 
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ciarv  under  a  certificate  issued  to  his  son  who  was  then  living  with 
hini  is  not  a  member  of  the  son's  ''immediate  family"  where  the 


some  other  meaning:  Cheshire  v.  persons  bound  together  by  the  ties 
Burlington,  31  Conn.  326,  320;  Hart  of  relationship,  as  parents  and  chil- 
V.    Goldsmith,    51    Conn.    479,    480; '  '  "" 


Wood  V.  Wood,  63  Conn.  324,  327, 
28  Atl.  520;  Crosgrove  v.  Crosgrove, 
69  Conn.  416,  422,  38  Atl.  219; 
Knights  of  Columbus  v.  Rowe,  70 
Conn.  545,  550,  40  Atl.  451.  Pos- 
sibly it  may  be  qu&stioned  how  far,  in 
a  modern  use  of  the  word  'family', 
servants  should  be  presumed  to  be  in- 
cluded as  among  the  particular  per- 
sons indicated;  but  this  query  is  not 
important  in  the  present  case.  The 
charter  plainly  indicates  two  groups 
of  persons,  and  two  only,  any  mem- 
ber of  which  may  legally  take  a  death 
benefit.  One  is  described  as  the  'im- 
mediate family,'  and  the  other  as  the 
'blood  relatives'  of  the  member.  One 
persons  may  belong  to  both  groups. 


dren  living  together  as  members  of 
one  household  under  one  head.  This 
construction  seems  to  be  involved  in 
the  decision  of  Knights  of  Columbus 
V.  Rowe,  70  Conn.  545,  40  Atl.  451. 

"The  vital  contention  of  the  de- 
fendant is  that  the  words  'immediate 
family',  as  used  in  the  charter,  ex- 
clude from  the  class  of  eligible  desig- 
nated beneficiaries  every  person 
whom  the  head  (£  the  family  is  not 
legally  bound  to  support,  and  there- 
fore excludes  an  adult  child  of 
the  head.  This  contention  is  without 
foundation.  We  necessarily  held  in 
Knights  of  Columbus  v.  Rowe,  70 
Conn.  545,  40  Atl.  451,  that  the  in- 
surance member  need  not  be  the  head 
of  the  family  from  which  his  bene- 


Both   groups   are  composed   of   per-  ficiary  is  selected,  and  that  the  desig- 

sons   of   the    same    family   with    the  nated  beneficiary  need  not  be  depend- 

member;  in  the  former  reference  be-  ent  upon  the  insurance  member  for 

ing  had  to  the  primary  meaning  of  support,  and  may  be  a  self-support- 

'family'  as  denoting  members  of  one  ing  person  and  either  a  minor  or  an 

household  gathered  around  one  head,  adult.     The  defendant's  first  request 

and  in  the  latter  to  'family'  as  denot-  asked  the  court  to  charge  that  under 


ing  individuals  related  through  de- 
scent from  one  stock.  'Family'  is 
frequently  used  to  denote  those  con- 
nected   by    the    tie    of    a    common 


the  'immediate  family'  clause  in  the 
charter  it  is  essential  to  the  right  of 
a  person  to  claim  the  death  benefit  as 
the  designated  beneficiary  of  an   in- 


grove 


descent,  as  well  as  by  that  of  a  com-    surance  member  that  such  person  is 
mon  household:     Crosgrove  v.  Cros-   under  the   legal   control   of   and   de- 
69    Conn.    416,   422,    38    Atl.   pendent  upon  that  member  for  sup- 
port and  that  the  member  is  under 
the  duty  of  giving  support  to  such 
person.     This  statement   of  the  law 
is   manifestly   untrue,   and   therefore 
the  trial  court  correctly  refused  the 
defendant's  first  request  to  charge. 
"The  court  did  not  err  in  refusing 


219;  Hoadlev  v.  Wood,  71  Conn.  452, 
456,  42  Ati.  263.  The  designated 
beneficiary  must  be  of  the  former 
group,  if  such  a  group  exists;  and, 
if  not,  he  must  be  of  the  latter  group. 
We  think  that  the  charter,  in  limit- 
ing the  persons  eligible  to  designa- 
tion as  a  beneficiary,  uses  the  words  to  charge  as  requested  in  the  defend- 
'immediate  family'  with  the  meaning  ant's  second  request.  A  charge  so 
of  a  ffroup  of  persons,  of  which  the  framed,  if  it  were  intended  as  a  state- 
insurance  member  is  one,  connected  ment  of  the  law  (which  was  admitted 
as  one  family,  and  from  which  is  ex-  and  undisputed)  that  the  plaintiff 
eluded'  any  member  who  has  become  was  not  her  father's  legally  designat- 
separated  from  the  group  as  consti-  ed  beneficiary  if  at  the  time  of  his 
tuting  one  household,  and  that  'im-  death  she  had  separated  herself  from 
mediate  family'  certainly  includes  all    the  family  and  ceased  to  be  a  member 
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.son  subsequently  marries  and  thereupon  lives  separately  from  his 
father  in  another  residence  w-iih  Ina  wife."  So  where  an  unmarried 
man  designates  hi=  mother  as  beneficiarv-  providing  she  is  such  at 
the  time  of  his  death,  and  he  subsequently  marries,  she  will  not 
take  as  one  of  the  immediate  family,  but  the  widow  and  children 
of  the  deceased  member  will  be  entitled  to  the  benefits,  although 
said  designation  of  the  mother  had  been  accepted  by  the  company, 
as  it  wa-s  permitted  to  do  under  ite  charter,  and  no  other  designa- 
tion had  been  made,  and  even  though  the  member's  sister  had  paid 
the  assessments  with  the  understanding  both  on  her  part  and  on 
that  of  the  widow  that  the  mother  was  lawfully  entitled,  and  not- 
withstanding the  widow  released  her  claim  in  and  to  said  benefits 
to  the  mother,  though  witpjout  any  pecuniar\-  consideration.** 

§  780.  'Tamilies,  widows,  orphans,  or  other  dependents," — A 
provision  that  the  fund  shall  be  payaWe  to  the  ''families,  widows, 
orphans,  or  other  dependents"  of  the  member,  is  not  to  be  con- 
strued as  meaning  that  the  relatives  designated  must  all  be  de- 
pendent upon  sTich  person.  The  words  "or  other  dependents"  are 
not  to  be  construed  as  limiting  the  preceding  words,  "families, 
widows,  orphans,"  so  that  only  those  who  are  of  this  class,  and  who 
are  dependent  upon  the  member,  will  share  in  the  fund.  The 
words  "'other  dependents"  mean  tho.se  outside  of  tiie  family,  his- 
widow.  or  orphans,  who  may  have  been  dependent  for  their  sup- 
port upon  the  insured.  "Any  other  con.struction  would  require 
the  court,  in  each  case,  to  enter  into  an  investigation  of  the  fact  of 
how  far  the  widow  and  orphans,  or  any  other  member  of  the  fam- 
ily, was  self-supporting,  which  in  itself,  instead  of  furthering  the 
objects  of  these  associations,  would  soon  encompass  their  complete 
destruction."*^  If  it  appears  from  the  charter,  rules  of  association, 
and  a  circular  issued  by  the  society  that  the  fund  is  to  be  payable 
to  the  family,  or  one  dependent  upon  the  member,  the  beneficiary 
must  be  a  member  of  the  family  or  a  dependent.**  If  a  benefit 
certificate  payable  to  the  wife  of  the  member  is  issued  by  an  asso- 

of  his  household,  would  be  an  ineor-  not  at  her  fathers  death  the  plaintiff 
rect  statement  of  that  law.  and  if  it  remained  a  member  of  his  house- 
were  intended  as  a  statement  of  the  hold.'' 

facts  which,   if  found   by  the  jury,  "  Davin  v.  Davin.  99  N.  Y.  Supp. 

would  require  them  to  find  the  fact  1012,  114  App.  Dir.  396. 

that    the    plaintiff,    at    her    father's  "Knights  of  C '      '    =   v.  Meln- 

death  has  ceased  to  be  a  member  of  emey,  153  Mich.  ■'   -.     _j   Am.   St. 

his  household,  it  would  plainly  be  an  Rep.  546,  117  N.  W.  16b. 

insufficient  and  improper  statement.  **  Grand    Lodge    Order    of    Her- 

The  court,  however,  in  its  charge  did  mann-Loehne  v.  Eisner,  26  Mo.  App. 

state  fairly  the  conflicting  claims  as  108, 116. 

to  the  facts  proved,  upon  which  the  **  Caudell    v.    Woodward,    96   Ky. 

jurv  must  find  the  fact  whether  or  646,  29  S.  W.  614. 
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ciation  whose  charter  de«:io;nates  the  class  of  beneficiaries  as  the 
"famih',  orphans,  and  dependents,"  an  attempted  subsequent  desig- 
nation of  a  person  not  of  that  class  will  be  ineffectual,  so  as  to 
defeat  the  rights  of  the  wife  under  the  certiticate.^'^ 

§  780a.  "Family  of  deceased:"  "family"  or  "families"  in  con- 
nection with  other  class  designations. — The  word  "family"  when 
used  in  a  policy-  provision  that  assessments  are  to  be  levied  on  each 
member  for  the  "family  of  deceased"  does  not  entitle  his  personal 
representatives  to  sue  but  only  those  who  in  relationship  to  de- 
ceased are  legally  connected  as  a  family.^^ 

A  statutory  declaration  of  classes  who  may  take  as  beneficiaries, 
such  as  families,  heirs,  blood  relatives,  etc.,  is  held  not  to  operate 
as  a  law  of  descent  and  distribution  or  necessitate  taking  in  the 
order  specified  but  merely  gives  the  member  the  right  of  selection.^^ 
The  charter  may.  however,  provide  that  beneficiaries  shall  be  speci- 
fied in  a  certain  order  as  enumerated.^"  And  where  a  certificate 
of  a  fraternal  association  provides  that  payment  thereof  shall  be 
made  only  to  the  family,  widow,  heirs,  blood  relatives,  affianced 
wife,  or  persons  dependent  upon  the  member,  and  the  by-laws  of 
the  association,  as  well  as  the  statutes  of  the  state  under  which  it 
is  organized,  contain  the  same  provisions,  the  death  of  such  mem- 
ber, without  the  existence  of  anyone  who  is  entitled  to  be  made  a 
beneficiary  under  his  certificate,  creates  no  interest  in  his  estate 
to  the  fund  mentioned  therein,  and  his  administrator  cannot  re- 
cover against  the  association  on  such  certificate.'^  Again,  a  brother- 
in-law  cannot  take  under  a  statutory  limitation  of  beneficiaries  to 
families,  heirs  and  dependents.^  And  where  a  certificate  was  is- 
sued to  an  unmarried  man  then  living  with  his  parents  his  brother 
who  was  married  and  living  in  his  own  home  cannot  take  as 
beneficiary  as  he  is  not  a  member  of  said  member's  family  or  de- 
pendent upon  him  within  the  meaning  of  a  statute  under  which 
the  society  was  incorporated  and  which  specified  as  classes  the 
"families  or  heirs  of  deceased  members,"  nor  within  the  meaning 
of  articles  of  a.ssociation  limiting  the  classes  to  "the  husband,  wife, 

17  Di    Messiali    v.    Geru,    10    Misc.  396,  99  N.  Y.  Supp.  1012.     See  also 

Rep.  30,  63  N.  Y,  St.  Rep.  172,  30  Starnes  v.  Atlanta  Police  Relief  As- 

N.  Y.  Supp.  824.  soc.  2  Ga.  App.  237,  58  S.  E.  481. 

1^  Jackson  v.  Brothers  &  Sisters  of  ^  Warner  v.  Modern   "Woodmen  of 

Promise,  2  Ga.  App.  761,  59  S.  E.  11.  America,  67  Neb.  233,  61  L.R.A.  603, 

19  Green  v.  Grand  United  Order  of  108  Am.  St.  Rep.  634,  93  N.  W.  397. 

Odd  Fellows,  —  Tox.  Civ.  App.  — ,  ^  Grand     Lod^e     Ancient      Order 

163   S.   W.  1068,  106  Tex.  225,  163  United  Workmen  v.  Ehlman,  246  111. 

S.  W.  1071.  555,  92  N.  E.  962. 

20Davin  v.   Davin,  114  App.  Div. 
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orplmns,  family  or  other  dependents,"  nor  within  an  amended 
by-law  specifying  the  classes  as  ''members  of  the  faniily  of  the 
deceased  who  are  related  to  him  by  consanguinity  or  atlinity."  ' 

§  781.  "Friends." — A  designation  of  a  member  of  a  mutual 
benefit  society  of  "friends"  as  beneficiaries  has  been  held  not  a 
valid  designation.*  In  a  Michigan  case,^  where  it  appeared  that 
the  beneficiary  was  in  no  way  related  to  the  insured,  and  had  been 
described  in  the  certificate  as  a  "friend"  of  the  member,  and  the 
statute  under  which  the  society  was  organized  provided  for  the 
organization  of  societies  to  secure  benefits  "to  the  family  or  heirs 
of  any  member,"  it  was  held  that  the  society  might  set  up  the  want 
of  insurable  interest  in  the  beneficiary,  in  defense  of  an  action  on 
the  policy.  And  a  creditor  cannot  take  as  a  "dependent  friend."  ® 
But  the  charter  provisions  of  a  voluntary  beneficial  association, 
limited  to  employees  of  certain  city  departments,  may  be  such 
that  a  member  can  designate  a  friend.'''  We  have,  however,  more 
fully  considered  this  question  elsewhere.^ 

§  782.  "Guardian." — A  provision  in  a  policy  of  insurance  that 
payment  shall  be  made  to  the  "guardians"  of  the  insured's  chil- 
dren, means  the  legally  qualified  guardian ;  ^  and  payment  to  the 
guardian  ad  litem  will  discharge  the  insurers."  So  payment  by  a 
corporation  of  the  state  to  the  testamentary  guardian  in  another 
state,  who  has  not  complied  with  the  statute  of  that  state  as  to  the 
giving  of  a  bond,  will  be  ineffectual  against  infant  beneficiaries.^^ 
A  life  insurance  policy  payable  to  the  widow  of  the  insured,  half 
in  her  own  right  and  half  for  the  use  of  her  children,  and  which 
directs  that  the  wife  shall  act  as  guardian  without  giving  security, 
is  collectible  by  the  widow  alone.^^ 

§  783.  "Heirs:"  "lawful  heirs:"  "legal  heirs." — In  policies  of  life 
insurance,  and  in  mutual  benefit  certificates,  the  insured  frequently 
designates  his  "heirs"  or  "lawful  heirs"  or  "legal  heirs"  as  the 
beneficiaries,  without  naming  any  person  to  whom  the  proceeds 
shall  be  payable.  And  in  many  cases  statutes  under  which  a 
benefit  society  is  organized,  or  the  laws  of  the  society,  provide  that 

'  National  Union  v.  Keefe,  263  111.        ®  Wuesthoff  v.  Germania  Life  Ins. 

453,  105  N.  E.  319,  44  Ins.  L.  J.  1'25.  Co.  107  N.  Y.  580,  14  N.  E.  811,  3  N. 

^Rindoe  v.  New  England   Mutual  Y.   (L.  ed.)  620,  10  Cent.  Rep.  500. 
Aid  Soc.  14()  :\Iass.  286,  15  N.  E.  628.        lo  Wnesthoff  v.  Germania  Life  Ins. 

6  Mutual  Benelit  A.ssoc.  v.  Hoyt,  46  Co.  107  N.  Y.  580,  14  N.  E.  811,  3  N. 
Mich.  473,  9  N.  W.  497.  Y.  (L.  ed.)  620,  10  Cent.  Rep.  500. 

^  Fodell  V.  Royal  Arcanum,  —  Pa.  ^^  Wuesthoff   v.    Germania    L.    Ins. 

— ,  44  Wkly.  N.  C.  498.  Co.  107  N.  Y.  580,  14  N.  E.  811.  3  N. 

7  Thayer  V.  Thompson,  220  Pa.  241,  Y.  (L.  ed.)  620,  10  Cent.  Rep.  500. 
69  Atl.  758.  12  Piedmont  &  Arlington  Life  Ins. 

8  See  §  1071  herein.  Co.  v.  Ray,  50  Tex.  511. 
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payment  shall  be  made  to  the  heirs  of  the  member,  in  case  the 
latter  dies  intestate.  These  several  phrases  are  generally  construed 
as  if  synonymous.  Questions  as  to  who  are  included  by  such  terms 
have  often  arisen  in  the  construction  of  wills.  We  shall,  however. 
in  this  section  only  consider  those  decisions  where  the  point  has 
arisen  in  actions  on  insurance  policies  or  benefit  certificates.  In 
the  absence  of  any  statute  changing  the  common-law  rule,  that  rule 
w^ould  prevail,  and  the  word  ''heirs"  would  be  construed  with 
reference  to  the  general  meaning  of  that  term.  There  are,  how- 
ever, in  several  states  statutes  of  distribution  which  declare  that 
the  personalty  shall  be  distributed  among  certain  persons,  and 
the  statute  which  controls  in  any  ca.se  must  necessarily  be  con- 
sidered. Under  such  statutory  enactments  the  point  arises  whether 
the  proceeds  of  a  life  insurance  policy  or  a  mutual  benefit  cer- 
tificate shall  be  payable  to  the  next  of  kin,  or  shall  go  to  those 
entitled  to  the  personalty.  This  question  has  generally  been  before 
the  courts  where  the  widow  of  the  insured  has  claimed  a  share  in 
the  fund,  upon  the  ground  that  she  is  entitled,  under  the  statute, 
to  a  certain  part  of  the  personalty,  and  that  while  this  fund  is  not 
part  of  the  personal  estate  of  the  insured,  it  is  nevertheless  per- 
sonal property,  and  subject  to  distribution  under  the  statute.  The 
decisions,  however,  are  certainly  not  sufiiciently  in  harmony  to 
establish  any  definite  rule  of  law.^^ 

In  Alabama,  the  designation  of  a  person  by  name  "and  heirs" 
means  the  heirs  of  said  beneficiary.^^ 

In  Arkansas,  the  word  "heirs"  in  a  certificate  of  life  insurance, 
wherp  there  is  no  context  to  explain  it,  means  those  who  would, 
under  the  statute  of  distributions,  be  entitled  to  the  personal  estate 
of  the  insured  and  a  widow  is  not  one  of  the  heirs  of  her  deceased 
husband,  within  the  meaning  of  an  insurance  policy,  so  as  to  be 
entitled  to  share  in  the  proceeds,  under  Arkansas  statutes,  which 
give  her  half  of  her  husband's  personal  estate  as  dower,  absolutely 
and  independently  of  creditors,  and  provide  for  distribution  sub- 
ject to  debts  and  the  widow's  dower.^^  j^  California,  where  the 
certificate  designates  as  beneficiaries,  legal  heirs  related  in  the  ''re- 
lationship of  heirs"  such  designation  is  valid  and  they  take  under 
the  contract  and  not  by  succession,  and  when  it  is  ascertained  who 
are  the  heirs  under  the  law  of  the  state  under  which  the  descent 

13  See    notes    30    L.R.A.    593;    63       ^^  joij^go^     ^^      Supreme     Lodge 
L.R.A.  856;  and  3L.R.A.(N.S.)  904.    Knights  of  Honor,  53  Ark.  255,  8 
See  §§  185  fet  seq.,  205  et  seq.  793    L.R.A.  732,  13  S.  W.  794. 
herein. 

1*  Mutual  Life  Industrial  Assoc,  v. 
Scott,  170  Ala.  420,  54  So.  182. 
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is  cast  they  may  recover,  each .  receiving  liis  or  her  proportionate 
share."    In  Connecticut,  it  is  held  that  a  Massachusetts  benefit  asso- 
ciation certificate  issued  to  a  resident  of  that  state,  the  contract 
there  to  be  performed,  is  to  be  construed  by  its  laws;  and  where 
such  a  certificate  is  payable  to  the  "heirs  at  law"  of  the  member, 
the  Massachusetts  statute  of  distribution  controls  as  to  the  propor- 
tions each  person  shall  receive,  the  widow  being  included  as  an 
"heir  at  law."  "     In  Georgia,  the  Avord  "heirs"  in  a  life  policy 
payable  to  "heirs  and  assigns"  means  next  of  kin,  there  being  no 
widow  or  child  of  the  member  surviving."     In  Illinois,  the  court, 
in  construing  the  phrase  "legal  heirs,"  held  that  it  meant  only 
the  next  of  kin,  and  excluded  tlie  widow  of  the  insured  from  any 
share  of  the  proceeds."     In  a  later  case  in  the  same  state,  under 
the  following  provision  of  the  statute,  that  "when  there  is'a  widow 
or  surviving  husband,  and  no  child  or  children,  of  the  intestate 
then    (after  the  payment  of  all  just  debts)    one-half  of  the  real 
estate  and  the  whole  of  the  personal  estate  shall  descend  to  such 
widow  and  surviving  husband,  as  an  absolute  estate  forever,  and 
the  other  half  of  the  real  estate  shall  descend  as  in  other  cases 
where  there  is  no  child  or  children,  or  descendents  of  a  child  or 
<.-hildren,"  ^o  it  was  held  that  where  a  benefit  certificate  is  made 
payable  to  the  "devisees  or  heirs  at  law"  of  the  insured,  the  widow 
will,  in  case  her  husband  dies  intestate  leaving  no  children,  be 
entitled  to  the  whole  amount  of  the  certificate.^     Under  another 
decision  in  that  state,  where  the  certificate  provided  that  in  case  of 
the  death  of  the  beneficiaries  named,  the  fund  should  be  payable 
to  the  "legal  heirs  or  devisees  of  the  holder  of  the  certificate,"  it 
was  held  that  the  widow  and  four  children  were  the  heirs  of  the 
liolder  and  entitled  to  the  fund.^    In  Indiana,  where  a  person  died, 
leaving  a  third  wife  and  eleven  children,  it  was  held  that  the  pro- 
ceeds of  a  life  insurance  policy  payable  to  his  legal  heirs  should  be 
divided  into  twelve  equal  parts,  the  widow  taking  one  and  each 
child  one.^    And  in  that  state  the  facts  that  the  disposition  of  the 
balance  of  the  proceeds  of  a  life  insurance  policy,  which  has  been 
assigned  to  secure  a   debt,  was  not  absolute,   but  that  payment 
thereof  was  directed  to  be  made  to  the  debtor's  heirs  or  to  sucli 

"  Burke  v.   Modern   Woodmen   of        "  Ganeli  v.  St.  Louis  Mutual  Life 

America,  2   Cal.  App.   611,  84  Pae  I"-'^-  ^^-  ^^  HI-  -'^l.  ''^^  ^^i"-  ReP-  ^^^4. 

275,                             ^^          '  20  Slat,  of  111.  0.  :^9,  see.  1. 

TTTir  11           T^     -,    r>.  r^          r. . ^    . ^  ^Alcxandcr    v.    Northwestern    Ma- 

"Mullenv.Reed,  64Conn.  240,  42  sonic    Aid    Assoc.    120    111.    558.    2 

Am.  SL  Rep.  1/4,  24  L.R.A.  (iG4,  29  l.R.A.  161,  18  N.  E.  556. 

"^"-  4 '8.  2  Covenant  Mutual  Benefit  Assoc,  v. 

"Hubbard  v.  Turner,  93  Ga.  752,  Hoffman,   110  111.   (WA. 

30  L.R.A.  593,  20  S.  E.  640.  3  Wilburn  v.  Will)uni.  83  Ind.  55. 
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other  person  as  he  should  direct,  is  not  alone  sufficient  to  deprive 
the  heirs  of  such  balance;  and  if  the  disposition  is  otherwise  suf- 
ficient they  will  take  the  same,  in  case  no  other  person  is  desig- 
nated.* In  loiva,  it  is  held  that  the  widow  is  not  entitled  to  any 
share  of  the  proceeds  of  a  policy  of  insurance  upon  her  husband's 
life  which  is  payable  to  his  ''legal  heirs,"  ^  And  the  payment  of 
the  indemnity  to  part  of  the  heirs  does  not  discharge  the  society's 
obligation  to  the  other  heirs.^  In  Michigan,  the  word  "heirs" 
may  include  children  of  a  deceased  brother  of  the  member,  even 
though  they  have  no  insurable  interest,  where  the  policy  is  payable 
to  the  ''wife,  heirs,"  etc.,  of  the  member.'  It  is  also  held  in  that 
state  that  the  term  "heirs  at  law"  will  include  a  widow,  where  she 
is,  under  the  statute,  the  distributee  of  her  husband's  personal 
estate.^  In  Massachusetts,  in  a  case  where  the  by-laws  provided 
that  "if  the  designator  leave  no  widow  or  children  or  a&signee, 
then  it  shall  be  payable  to  his  heirs,"  it  was  held  that  the  word 
"heirs"  was  used  in  its  limited  sense,  as  applied  to  those  who  would 

*  Johnson   v.   Alexander,   125   Ind.  Massachusetts. — White  v.  Stanfield, 

575,  9  L.R.A.  660,  25  N.  E.  706.  146  Mass.  424,  15  N.  E.  919 ;  Addison 

^  Phillips   V.    Carpenter,   79    Iowa,  v.  New  England  Commercial  Travel- 

600,  44  N.  W.  898.  ers  Assoc.  l44  Mass.  591,  12  N.  E. 

On   question  whether  widow  is  an  407;   Houghton  v.  Kendall,  7  Allen 

"heir"    of    insured,    see    note    in    30  (89  Mass.)   72. 

L.R.A.  595.  Michigan.— RascaW     v.     Cox,     49 

^  Brown  v.  Iowa  Legion  of  Honor,  Mich.  440,  13  N.  AV.  807 ;  Barnett  v. 

107   Iowa,  439,   78   N.   W.   73.  Powers,  40  Mich.  317;  Bailey  v.  Bai- 

"^  Silvers  v.  Michigan  Mutual  Bene-  ley,  25  Mich.  185. 

fit    Assoc.    94    Mich.    39,    53    N.    W.  Neiv     Hampshire. — Richardson     v, 

935.  Martin,  55  N.  H.  45. 

8  Lyons  v.  Yerex,  100  Mich.  214,  43  New    York. — Griswold   v.    Sawyer, 

Am,  St,  Rep.  452,  58  N.  W.  1112,  23  125  N.  Y.  411,  26  N.  E.  464;  Tillman 

Ins.  L.   J.  639.     As  to  the  meaning  v.  Davis,  95  N.  Y.  17;  Luce  v.  Dun- 

of  the  words   "heirs,"   "legal  heirs,"  ham,  69  N.  Y,  36;  Kaiser  v.  Kaiser, 

"legal  representatives,"  the  court,  per  13  Daly  (N,  Y.)   522. 

McGrath,  C.  J.,  considers  or  cites:  North        Carolina. — Freeman        v, 

Arkansas. — Johnson  v.  Knights  of  Knight,  2  Ired.  Eq.   (37  N.  C.)   72; 

Honor,  53  Ark.   255,   260,  8   L.R.A.  Croon  v.  Herring,  4  Hawks   (11  N. 

732,  13  S.  W.  794,  per  Battle,  J.  C.)    393. 

Illinois. — Alexander  v.   Northwest-  Ohio. — Collier  v.  Collier,  3  Ohio  St. 

ern  Masonic  Aid  Assoc.  126  111.  558,  309. 

2  L.R.A.  161,  18  N.  E.  556;  Covenant  Pennsylvania. — Dodge's       Appeal, 

Mutual    Benefit    Assoc,    v.    Hoffman,  106  Pa.  St.  216;  Ivan's  Appeal,  106 

110  111.  603;  Lawwill  v.  Lawwill,  29  Pa.   St.  176;   Eby's  Appeal,  84  Pa. 

111.  App.  643.  St.  241. 

Indiana. — Wilburn  v.  Wilburn,  83  Tennessee. — Gesling  v.  Caldwell,  1 

Ind.  55.  Lea,  69  (Tonn.)  454;  Ward  v.  Saun- 

Kcntnckij. — Kentucky  Masonic  Mu-  ders,  3    Snced    (35    Tenn.)    387;    Ni- 

(ual  Life  Co.  v.  Miller,  13  Bush  (76  l)lacks  Mut.  Ben.  See.  sees,  247,  248, 
Ky.)  489. 
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be  heirs  at  the  time  of  designation.^  In  another  case  in  the  same 
state  the  following  facts  appeared.  The  charter  limited  the  bene- 
ficiaries to  the  widow  or  children  of  the  deceased,  or  to  those  de- 
pendent upon  him.  The  member  in  his  application,  in  response 
to  the  question  as  to  whom  the  fund  should  be  payable,  replied, 
''to  my  heirs."  In  response  to  the  further  question  that  applicant 
state  the  relationship  of  the  person  to  whom  he  wished  the  fund 
paid,  he  answered  "wife  or  daughter."  It  was  held  that  imder  any 
aspect  of  the  case  the  money  must  be  paid  to  the  widow,  since 
if  the  designation  was  a  valid  one  she  was  entitled  to  the  fund, 
and  if  it  was  not,  she  was  entitled  to  it  also  under  the  charter. 
It  will  be  observed  in  this  case  that  if  the  designation  was  a  valid 
one,  the  member  had  indicated  by  his  answers,  whom  he  meant 
by  the  phrase  "my  heirs."  ^°  Again,  in  the  same  state, ^^  where  the 
laws  provided  that  in  case  all  the  beneficiaries  named  in  a  benefit 
certificate  died,  the  money  should  be  paid  to  the  heir  of  the  in- 
sured, it  was  held  that  the  administratrix  of  the  insured  might 
maintain  an  action  on  the  certificate.^^  In  Michigan,  if  a  member 
of  a  mutual  benefit  life  insurance  company  dies  intestate,  and  his 
insurance  policy  is  made  payable  to  his  "heirs  at  law,"  his  widow 
is  entitled  to  share  in  the  proceeds  of  the  policy.''^  In  ]\Iinnesota, 
where  the  by-laws  of  a  society,  organized  "to  aid  and  assist  the 
widows  and  orphans  of  deceased  members,"  provided  for  the  de- 
signation of  beneficiary,  and  that,  in  case  no  beneficiary  was  desig- 
nated in  the  manner  prescribed  by  the  by-laws,  then  the  fund 
should  be  payable  to  the  heirs  or  devisees  of  said  member,  it  was 
held  that  the  widow  was  an  heir  within  the  meaning  of  the  by- 
laws.^^  Under  a  Missouri  decision  if  "heirs"  of  the  member  are 
the  payees  the  widow  and  daughter  are  heirs  and  entitled  to  the 
proceeds.^*  In  New  Jersey,  the  term  "legal  heirs"  will  include 
next  of  kin  dependent  upon  the  member  at  the  time  of  his  death, 
where  the  by-laws  direct  that  in  ca.se  no  disposition  shall  have  been 
made  of  the  benefit,  it  shall  be  paid  to  his  legal  heirs  dependent  on 
him.^^     It  is  also  held  in  the  same  state  that  "heirs"  means  the 

9  Elsey  V.  Odd  Fellows' Mutual  Life  ^2  Lyo^g  ^  Yerex,  100  Mich.  214, 
Assoc.  142  Mass.  224,  7  N.  E.  844.  43  Am.  St.  Rep.  452,  58  N.  W.  1112. 
See  Lewis  v.  Brotherhood  Accident  ^^  Hanson  v.  Minnesota  Scajidi- 
Co.  194  Mass.  1,  17  L.R.A.(N.S.)  navian  Relief  Assoc.  59  Minn.  123. 
714,  79  N.  E.  802,  considered  under  GO  N.  W.  1091. 
§  770  herein.  ^^  Pleimann    v.    Hartuns:.    84    Mo. 

1°  Addison   v.   New  Enj^land    Com-    App.  283. 
mercial   Travelers'  Assoc.   144  Mass.        ^*  Britton  v.   Supreme  Council   of 
591,  12  N.  E.  407.  Roval   Arcanum,  46   N.   J.   E<|.   102, 

"  Burns  v.  Grand  Lodge,  153  Mass.   19  Am.  St.  Rep.  376,  18  Atl.  675. 
173,  26  N.  E.  443. 
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persons  entitled  under  the  statute  of  distributions  to  the  surphis 
of  the  personal  estate  and  includes  the  widow  and  children,  and 
the  proceeds  of  a  policy  payable  to  the  ''heirs"  of  an  insured  hus- 
band go  to  his  widow  and  children,  in  the  proportions  provided 
in  the  statute.^^  In  Nevj  York,  it  is  held  that  the  phrase  "lawful 
heirs"  may  include  the  widow  of  the  insured."  And  in  that  state 
the  words  "legal  heirs"  mean  the  widow  and  children. ^^  But  in 
the  same  state  it  is  held  that  the  proceeds  of  a  certificate  payable 
to  the  "heirs"  of  insured,  which  according  to  its  express  terms  is 
to  be  governed  and  construed  by  the  laws  of  Ohio,  will  be  dis- 
tributed under  the  laws  of  the  latter  state,  where  assured  leaves  a 
widow  and  children  surviving. ^^  In  a  case  which  arose  in  Ohio  it 
was  held  that  under  the  designation  "his  heirs,"  in  a  benefit  certifi- 
cate, the  widow  would  be  entitled  to  the  fund,  where  the  insured 
died  leaving  no  children  surviving  him,  though  there  were  brothers 
and  sisters.^"  In  Pennsylvania,  when  a  member  of  a  benefit  society 
•organized  under  the  laws  of  one  state  and  domiciled  therein  receives 
its  certificate  of  membership  providing  that  his  devisees,  or,  in  case 
■of  no  will,  his  heirs,  are  to  receive  a  designated  sum  upon  his 
death,  and  then  dies  while  domiciled  in  anather  state  without  mak- 
ing a  will,  the  fund  to  which  his  heirs  are  entitled  must  be  dis- 
tributed to  them  as  provided  by  the  intestate  laws  of  the  latter 
state,  unaffected  by  the  laws  of  the  state  of  the  domicil  of  such 
society.^  In  Tennessee,  in  a  case  where  the  certificate  was  payable 
to  the  "legal  heirs,"  it  was  held  that  the  fund  should  be  distributed 
under  the  statutes  of  distribution,  and  that  those  who  were  entitled 
to  the  personal  estate  under  the  statute  were  the  proper  beneficiaries 
of  the  fund.2     In  Texas,^  it  is  held  that  the  word  "heirs"  in  the 

'      16  Leavitt  V.  Dunn,  56  N.  J.  L.  309.  tual  Aid,  112  N.  Y.  627,  20  N.  E. 

44  Am.  St.  Rep.  402,  28  Atl.  590.  562 ;  Brooklyn  Masonic  Relief  Assoc. 

"Hannigan  v.  Ingraham,  55  Hun  v.  Hanson,  53  Hun  (N.  Y.)  149,  6  N. 

(N.    Y.)    257,  8   N.    Y.    Supp.   232,  Y.  Snpp.  161. 

eiled  in  Walsh  v.  Walsh,  66  Hun  (N.  ^^  .landa  v.  Bohemian  Roman  Cath- 

Y.)   297,  49  N.  Y.  St.  Rep.  237,  20  olic   First   Central   Union,  75  N.   Y. 

N.    Y.    Supp.    933,   affirmed   without  Supp.   654,  71   App.   Div.   150,  aff'd 

opinion,  143  N.  Y.  662,  39  N.  E.  21.  173  N.  Y.  617,  66  N.  E.  1110. 

which  held  thai   "legal  heirs"  meant  ^^  Burns  v.  Burns,  95  N.  Y.  Supp. 

the    persons    who    would    take    such  797,  109  App.  Div.  98. 

properly   in    case   of   intestacy,   and  2°  Jamieson    v.    Knights    Templar 

not    the    next    of    kin;    citing,    also,  Assoc.   9    Ohio   Dec.    388,    12   Week. 

Heath  v.  Hewitt,  127  N.  Y.  166,  13  Law  Bull.  272. 

L  R  A.  46,  27  N.  E.  959;  Lawton  v.  ^  Northw&stern  Masonic  Aid  Assn. 

Corii.'^s,  127  N.  Y.  100,  27  N.  E.  847;  v.  Jones,  154  Pa.  St.  99,  35  Am.  St. 

Oriswold  V.  Sawyer,  125  N.  Y.  411,  Rep.  810,  26  Atl.  253. 

26  N.  E.  404;  Woodward  v.  James,  2  Q„s]inor  v.  Caldwell,  09  Tenn.   (1 

115  N.  Y.  346,  22  N.  E.  150;  Bishop  Lea)  454,  27  Am.  Rep.  774. 

V  Grand  Lodge  Empire  Order  of  Mu-  ^  Mullins  v.  Thompson,  51  Tex.  7. 
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policy  entitles  to  the  fund  parties  proving  heirship,  as  against 
creditors,  and  it  was  said  that  a  policy  payable  to  ''heirs"  is  a 
policy  for  their  benefit,  unless  there  is  something  on  its  face  to 
show  a  different  intention.*  And  in  another  case  in  the  same  state 
it  is  held  that  "heirs"  has  reference  to  those  entitled  as  such  under 
the  statute,  where  not  otherwise  limited,^  and  that  the  term  "heirs," 
under  a  policy  making  benefits  payable  to  the  member's  "mother 
or  his  lawful  heirs,"  will  include  the  widow  and  minor  child  of 
insured,^  In  Wisconsin,  wliere  the  member's  legal  heirs  were  to 
be  paid  the  benefits  in  case  the  designation  of  beneficiaries  should 
be  invalid  and  others  of  an  enumerated  class  should  fail,  the  parents 
will,  u])on  the  happening  of  the  contingency,  take  as  legal  heirs 
the  share  of  the  proceeds  to  which  a  person  illegally  designated 
would  otherwise  have  been  entitled.'''  And  in  that  state  the  words 
^'heirs,"  or  "legal  heirs"  are  to  be  construed  so  as  to  ascertain  what 
persons  are  intended  under  the  laws  of  the  state  where  the  con- 
tract was  made,  and  the  "legal  heirs"  of  a  member  of  a  benefit 
society,  to  whom  the  rules  of  the  order  require  his  benefit  to  be 
paid,  are  the  persons  designated  as  distributees  by  the  statutes  for 
-the  distribution  of  the  personal  property  of  intestates,  and  the 
widow  and  children  are  included  under  the  statute  in  the  same 
•class  and  the  former  is  entitled  to  the  same  share  as  the  latter.^ 

In  another  case,  where  a  member  of  a  benevolent  society  pro- 
<'ured  a  benefit  certificate  payable  to  "legal  heirs,"  and  subsequently 
to  its  issuance  his  wife  died,  leaving  two  children,  and  he  thereafter 
married,  it  was  held  that  upon  his  death  his  two  children  by  his 
first  wife,  there  being  none  by  the  second,  were  entitled  to  the 
whole  fund,  and  that  the  phrase  "legal  heirs"  did  not  include  the 
second  wife.^ 

From  these  cases  it  will  be  seen  that  no  rule  can  be  laid  down 
which  will  be  applicable  to  all  cases.  Some  cases  may  be  deter- 
mined by  the  common-law  rule  as  to  heirs  in  those  states  where 
the  common-law  rule  prevails.  In  those  states  where  statutes  pro- 
vide for  distribution  of  the  personalty,  the  cases  conflict  as  to 
whether  the  fund  will  go  to  next  of  kin  or  be  distributed  in  accord- 
ance with  the  statute.  In  many  instances  it  may  be  possible  to 
gather  from  the  words  of  an  application,  or  from  some  qualifying 

*  Mullins  V.  Thompson,  51  Tex.  7,  of  the  U.  S.  138  Wis.  144.  119  N.  W. 

13,  per  Gould,  J.  814. 

5  Hanna  v.  Hanna,  10  Tex.  Civ.  ^  Thomas  v.  Supreme  Lodge 
App.  97,  30  S.  W.  820.  Kn lights  of  Honor,  126  Wis.  593,  3 

6  Hanna  v.  Hanna,  10  Tex.  Civ.  L.R.A.(N.S.)  904n,  105  N.  W.  922. 
App.  97,  30  S.  W.  820.  ^  .Mearns  v.  Ancient  Order  United 

■"  Severa  v.  National  Slavonic  Soe.    AVorkmen,  22  Ont.  Rep.  34. 
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phrase  in  connection  with  the  word  ''heirs,"  wiiat  persons  the  in- 
jured intended  by  the  designation.  In  deciding  this  question,  not 
only  is  it  necessary  to  consider  the  laws  of  the  state  as  to  distribu- 
tion, but  also  the  law,  under  which  a  society  is  organized,  as  well 
as  the  statute  of  incorporation,  charter,  by-laws,  and  rules  of  the 
organization ;  also  the  apparent  meaning  of  the  insured  by  the  use 
of  the  term  "heirs,"  where  such  meaning  can  be  arrived  at  by  the 
rules  of  construction,  reference  being  had  to  the  rules  governing 
the  interpretation  of  wills,  where  the  claim  is  under  a  benefit  cer- 
tificate and  is  not  a  regular  life  policy. 

§  784,  "Heirs  or  assigns." — If  a  policy  of  life  insurance  is  pay- 
able to  the  "heirs  or  assigns,"  and  is  never  assigned,  the  heirs  of 
the  insured  will  be  entitled  to  the  proceeds.  Such  a  policy  will 
not  form  any  part  of  the  estate  for  the  payment  of  the  assured's 
creditors.^"  The  term  "heirs,"  in  a  policv  payable  to  "heirs  and 
assigns,"  means  next  of  kin,  under  the  statute  of  distributions  in 
Georgia,  but  their  interest  is  derived  under  the  contract  alone,  and 
they  take  as  purchasers,  and  not  as  heirs  and  distributees,  so  that 
the  creditors  are  not  entitled  to  claim  the  proceeds  as  part  of  the 
estate,  in  the  absence  of  actual  or  constructive  fraud  in  taking  out 
and  keeping  up  the  policy.  In  case  there  has  been  such  fraud,  the 
money  invested  in  the  policy  which  ought  to  have  been  applied  on 
their  demands  may  be  followed  in  equity  and  reclaimed.^^ 

§  785.  Heir:  husband  as  heir. — In  California,  if  the  wife,  her 
executors,  and  assigns  are  the  payees  under  a  life  policy  on  the 
husband's  life,  it  is  her  separate  property,  and  if  he  survives  her, 
he  is  her  heir,  without  regard  to  the  fact  that  there  is  no  administra- 
tion on  her  estate  until  after  his  death. ^^ 

§  786.  "Heirs  and  legal  representatives:"  "heirs  or  representa- 
tives."— The  phrase  "heirs  and  legal  representatives,"  as  applied 
to  personal  property,  has  been  construed  as  meaning  the  next  of 
kin  to  be  determined  by  the  intestate  laws,  and  will  include  de- 
cedent's father  and  mother,  and  the  fund  is  no  part  of  his  estate 
to  which  the  administrator  is  entitled  for  assets  for  creditors.^^  But 
the  words  "heirs  or  representatives"  make  the  policy  payable  to 
the  administrator  as  assets  of  the  insured's  estate.^* 

§  787.  "Himself,  executors,"  etc. — A  life  policy  issued  to  one  for 
the  benefit  of  himself,  executors,  etc.,  becomes  upon  his  death  a 

1°  Mullins  V.  Thompson,  51  Tex.  7.  "  Hodge's   Appeal,   8   Week.   Not, 

"Hubbard  v.  Turner,  93  Ga.  752,  Cas.  (Pa.)  209.     See  §  793  herein. 

30  L.R.A.  593,  20  S.  E.  040.  Legal  representatives,  see  notes  30 

12  In  re  Dobbel's  Estate,  104  Cal.  L.R.A.    609,    and    32    L.R.A.(N.S.) 

432,  43  Am.  St.  Rep.  123,  38  Pac.  247. 

87  ^^  Wason  v.  Colburn,  99  Mass.  342, 
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part  of  his  estate,  like  any  other  chose  in  action."  Under  a  de- 
cision involving  the  endowment  laws  and  constitution  of  the 
Knights  of  Maccabees,  the  heirs  of  a  member  who  has  procured 
a  certificate  payable  to  himself  may  collect  the  proceeds.^^  Where 
the  statute  provides  that  the  widow  shall  be  endowed  of  personal 
estate  as  well  as  realty,  policies  of  insurance  issued  to  insured  on 
his  own  life,  payable  to  himself,  or  at  his  death  to  his  executors, 
administrators,  or  assigns,  which  remain  his  property  at  his  death, 
are  subject  to  the  widow's  dower.^" 

§  787a.  Husband  and  children:  sole  and  separate  use. — Under 
a  policy  of  life  insurance  taken  by  a  wife  upon  her  life,  providing 
that  the  insurance  money  shall  be  payable  to,  and  for  the  sole  and 
separate  use  of  her  husband  and  children,  he  and  they  do  not  take 
the  insurance  by  inheritance,  but,  upon  her  death,  the  insurance 
money  must  be  divided  per  capita  between  the  husband  and  living 
children.  The  only  effect  of  the  death  of  one  of  such  children  be- 
fore that  of  the  insured  is  to  reduce  the  number  of  parts  into  which 
the  insurance  fund  is  to  be  divided. ^^ 

§  787b.  Illegitimate  child. — In  ^Massachusetts,  an  illegitimate 
child  is  not  a  child  or  relative  of  her  father  within  a  statutory 
designation  limiting  benefician'  to  the  "husband,  wife,  children, 
relatives  of  or  pei-sons  dependent  on  such  member"'  nor  does  any 
relation  of  dependency  exist  between  such  child  of  a  married 
woman  and  her  putative  father  so  as  to  entitle  her  to  become  a 
beneficiary  under  a  certificate  issued  to  him  under  such  statute 
as  to  ''persons  dependent"  on  him  where  he  merely  boards  with 
her  mother,  paying  his  board  when  able,  and  he  is  under  no  legal 
obligation  to  support  the  child. ^^  But  where  the  statute  provides 
that  an  illegitimate  child  may  inherit  from  her  mother  the  latter 
may  as  a  member  change  the  beneficiary  and  designate  such  child 

15  Burton  v.  Farenholt,  86  N.  C.  72  Am.  St.  Rep.  410;  40  S.  W.  686. 
260.  1^  Lavigne  v.  League  ties  Patriotes, 

16  Feet  V.  Great  Camp  of  Kniohts  178  Mass.  25,  54''L.R.A.  814,  54 
of  Maccabees,  83  Mich.  92,  47  N.  W.  L.R.A.  229  (annotated  on  insurable 
119.  In  this  case  the  administrator  interest  of  child  in  life  of  parent), 
was  sole  heir:  Citing  Aveling  v.  2  L.R.A. (X.S.)  655  (annotated  on 
Northwestern  Mutual  Aid  Assoc.  72  Who  is  a  '"dependent").  86  Am.  St. 
Mich.  7,  1  L.R.A.  528,  40  N.  W.  28.  Rep.  460,  59  N.  E.  674,  cited  in  :\Iee 

I'Burdett  V.  Burdett,  26  Okla.  416,  v.  Fav.  190  Mass.  40,  41,  76  N.  E. 
35  L.R.A. (N.S.)  964  (annotated  on  229;  Kerr  v.  Crane,  212  .Mass.  224, 
widow's  right  to  proceeds  of  insur-  226,  40  L.R.A. (N.S.)  692n,  98  N.  E. 
ance  on  deceased  husband's  life  pay-  783.  See  Eaton  v.  Eaton.  SS  Conn, 
able  to  himself  or  his  executors  or  269,  91  Atl.  191  ("children"  em- 
administrators),  109  Pac.  922.  braces     under     statute     distribution, 

18  Bell    V.    Kinncer,   101    Kv.    271,  legitimate  and  illegitimate  children). 
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who  will  be  entitled  to  take  under  a  by-law  limiting  beneficiaries 
to  certain  classes  including  children.^" 

§  788.  Infant  as  beneficiary. — Under  the  Ontario  statutes,^ 
money  which  is  payable  to  infants  under  a  policy  of  life  insurance 
may,  where  there  is  no  guardian  or  trustee  appointed,  be  paid  to 
the  executors  of  the  will  of  the  insured,  without  security  being 
given  by  them,  and  such  payment  wdll  discharge  the  company.^ 
Under  a  6reor^ia  decision  an  infant  beneficiary  who  has  settled  with 
the  insurer  in  full  for  less  than  the  face  value  of  the  policy  may 
avoid  the  contract  during  his  minority  and  sue  by  his  guardian 
or  next  friend  for  the  full  amount  payable  under  the  policy,  and 
recover  the  same  even  though  unable  to  make  restitution.' 

§  788a.  Legal  heirs  or  representatives. — The  words  ''legal  heirs 
or  representatives"  used  in  the  policy  and  by-laws  of  a  mutual 
benefit  society  will  be  construed  in  accordance  with  the  intent  of 
the  contract  and  the  object  and  purposes  of  the  order,  and  when 
not  so  intended  they  w^ill  not  include  the  administrator  of  the 
member.* 

§  789.  "Natural  heir." — Though  a  certificate  issued  by  a  mutual 
benefit  society  ma}^  be  conditioned  to  be  void  if  the  beneficiary  is 
not  a  "natural  heir"  of  the  member,  yet  if  the  society,  with  knowl- 
edge of  the  fact  that  the  beneficiary  is  not  a  "natural  heir,"  con- 
tinues to  treat  the  contract  as  a  valid  existing  contract,  the  provision 
will  be  waived.  This  was  so  held  where  the  certificate  contained 
such  a  provision,  and  the  society,  after  knowledge  of  the  fact  that 
the  beneficiary  was  not  a  "natural  heir,"  continued  to  collect  assess- 
ments.^ 

§  789a.  Niece. — A  niece  cannot  under  the  Kentucky  law  be 
designated  as  a  beneficiary  by  a  member  of  a  fraternal  benefit 
association  even  though  he  pays  the  premiums  as  she  has  no  in- 
surable interest.^  But  in  California  nieces  may  recover  their  pro- 
portionate share  as  heirs  under  a  designation  of  legal  heirs  as 
beneficiaries  related  "in  the  relationship  of  heirs."  "^ 

20  Shelton  v.  Minnis,  107  Miss.  133,  60  S.  E.  796,  39  Ins.  L.  J.  1407.     See 

65  So.  114;  Code  1906,  sec.  1655.  §  793  heroin. 

1  Sees.  11  and  12,  Rev.  Stat.  Ont.  ^  Lindsey  v.  Western  Mutual  Aid 
c.  136.  Soe.  84  loWa,  734,  50  N.  W.  29. 

2  Dodds  V.  Ancient  Order  United  ^  Hull  v.  Grand  Lodo'e  Ancient  Or- 
Workmen,  25  Ont.  Rep.  570,  14  Can.  der  United  Workmen,  32  Ky.  L.  Rep. 
L.  T.  444.  212,  105  S.  W.  479.    See  §§  729,  729a 

'  Gonackey    v.     General     Accident    herein. 
Fire  &  Life  Assur.  Corp.  6  Ga.  App.        '  Burke    v.    Modern    Woodmen    of 
381,  65  S.  E.  53.  America,  2   Cal.  App.  611,  84  Pac. 

*  Tucker  v.  Knights  of  Pythias  of   275. 
Nortli  &  South  America,  135  Ga.  56. 
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§  790.  "Orphans." — Where  the  word  "orphans"  is  used  in  the 
charter  or  by-laws  of  a  society,  the  meaning  of  the  word  may  often 
be  ascertained  from  other  provisions  therein.  The  construction 
of  this  word  came  before  the  court  in  Missouri,  upon  the  point 
whether  it  would  include  adults  who  had  lost  their  father,  and 
it  was  held  that,  from  a  consideration  of  the  rules  and  by-laws  of 
the  society,  the  words  "orphan  children"  must  be  confined  to  the 
minor  children.^  And  in  many  cases  the  meaning  of  the  word  may 
perhaps  be  thus  ascertained.  AVe  think  that  as  a  general  rule, 
however,  in  benefit  societies  the  word  "orphans"  or  "orphan  chil- 
dren" will  include  the  children,  both  adults  and  minors,  who  have 
lost  their  father,  without  regard  to  the  fact  whether  the  mother  is 
livins:  or  not.  AVhere  a  charter  of  a  benefit  association  declares  its 
purpose  to  be  to  assist  the  widows  and  "orphans"  of  deceased  mem- 
bers, and  the  insured  may  under  the  constitution  designate  the 
person  to  whom  the  fund  shall  be  payable,  the  designation  by  the 
insured  of  a  daughter  of  his  wife  by  a  former  husband  is  valid. ^ 

§  790a.  Parents. — The  question  whether  parents,  or  either  of 
them,  can  be  made  beneficiaries  or  are  entitled  to  the  proceeds  or 
any  part  thereof  under  the  policy  or  certificate  is  necessarily  in- 
volved in  the  consideration  of  other  clauses  throughout  this  section, 
and  will,  therefore,  be  only  briefly  considered  here.  If  the  mother 
is  designated  as  beneficiary,  she  may  recover  notwithstanding  an 
alleged  contract  by  insured  with  his  wife  to  change  the  beneficiary 
in  her  favor,  such  claim  not  being  proven,  and  it  appears  from  the 
evidence  that  insured  never  intended  to  make  such  a  change.^" 
Under  a  Texas  decision  a  statutory  declaration  of  classes  who  may 
take  as  beneficiaries,  such  as  the  families,  heirs,  blood  relatives,  etc., 
does  not  operate  as  a  law  of  descent  and  distribution  or  necessitate 
taking  in  the  order  specified  but  merely  gives  the  member  the 
right  of  selection  from  said  classes  so  that  the  designation  of  father 
and  mother  as  beneficiaries  and  payees  enables  them  to  take  even 
though  a  wife  and  child  survive  the  member  as  his  "family."" 
And  where  a  statute  exempts  the  proceeds  of  the  policy  from 
creditors  of  insured  and  also  provides  for  recovery  as  against  his 
legal  representatives  by  the  lawful  beneficiary  and  it  is  stipulated 
in  the  policy  that  payment  shall  be  made  to  insured  upon  his  be- 
coming a  certain  age  or  iri  case  of  his  death  prior  thereto  payment 

*  Ilamraerstein  v.  Parsons,  29  Mo.  Court  Indeiieiident  Order  of  F.  152 

Api).  .jOO.  Mich.  502,  IIG  N.  W.  ISS. 

9  Kenner    v.    Supreme    Lodge,    89  "  Green  v.  Grand  United  Order  of 
Wi.-^.  401,  62  N.  W.  80.  Odd  Fellows.  10(5  Tex.  Civ.  App.  225, 

10  Cost  on  V.  Coston,  145  Midi.  390,    lti3  S.  W.  IOCS,  100  Tex.  225,  103  S. 
108  N.  W.  736;  Franken  v.  Supreme    W.  1071. 
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might  be  made  to  any  blood  relative  or  connection  by  marriage, 
and  the  mother  is  designated  as  beneficiary  but  dies  before  insured 
and  he  dies  before  reaching  said  age,  her  legal  representatives  can 
recover.  ^^ 

§  790b.  Parents:  putative  father. — If  a  marriage  is  absolutely 
void  under  the  law  of  the  domicil  of  the  marriage  because  of  the 
relationship  of  the  half-blood  between  the  parties  thereto  but  the 
issue  of  such  a  marriage  is  legitimate  in  the  state  where  insured 
was  born  his  father  is  entitled  to  recover  as  a  "parent"  the  proceeds 
of  a  certificate  upon  the  Jife  of  said  insured  issued  after  his  mother's 
death,  although  no  specific  beneficiary  is  named,  where  the  con- 
stitution of  the  order  provides  that  if  the  member  leaves  no  widow, 
child,  or  grandchild,  the  benefits  are  to  be  paid  ''all  to  one  parent 
if  only  one  be  living."  In  such  case,  no  beneficiary  being  named, 
the  member  will  be  held  to  accept  as  beneficiary  those  of  the  class 
designated  in  the  constitution  of  the  order.  The  certificate  is  a 
policy  of  life  insurance  and,  so  far  as  possible,  will  be  treated  as 
the  last  will  of  the  member.  The  policy  measures  the  rights  of  the 
parties  and  the  beneficiaries  take  thereunder  and  not  by  inheritance, 
nor  is  the  incapacity  of  the  son  to  transmit  to  the  father  the  test. 
The  laws  of  the  state  where  the  order  is  organized  determines  who 
are  eligible  as  beneficiaries  even  where  the  certificate  is  issued  by 
the  head  lodge  and  delivered  by  a  subordinate  lodge  as  its  agent 
in  another  state.  In  determining  who  are  entitled  to  take  the 
common  ordinary  use  of  the  words  found  in  the  constitution  will 
govern  and  technical  definitions  are  not  controlling  unless  evi- 
dently so  intended,  so  that  the  word  parents  should  be  given  its 
common  meaning  of  father  and  mother  in  a  case  of  this  character.^* 

^2  Neal's  Adrnr.  v.  Shirlev's  Admr.  ance.     Chartrand  v.  Brace,  16  Colo. 

137   Ky.    818,   127    S.    AY.  ^471,   Ky.  19,  12  L.R.A.  209,  25  Am.  St.  Rep. 

Stat.    sec.    655;    Russell's    Stat.    sec.  235,  26  Pac.  152. 
4378.  "No  specific  beneficiary  is  named  in 

^^  Mund  V.  Rehaume,  51  Colo.  129,  the  policy.  Tbe  insured  accepted  the 
Ann.  Cas.  1913A,  1243,  117  Pac.  159.  beneficiaries  designated  in  the  con- 
The  court  per  Gari'igues,  J.,  said:  stitution  of  the  order.  No  one  out- 
"The  Head  Camp,  Pacific  Jurisdic-  side  of  the  class  designated  is  eligible 
tion  Woodmen  of  the  World,  for  the  as  a  beneficiary.  The  mother  was 
purposes  of  this  case,  must  be  treat-  dead  when  the  policy  was  taken  out, 
ed  as  a  mutual  life  insurance  com-  and  the  C[uestion  is,  who  are  tbe 
pany;  and  the  benefit  certificate  as  a  beneficiaries'?  If  the  father  and 
life  insurance  policy,  Avhich  the  mother  within  the  meaning  of  the 
courts,  in  construing,  treat,  as  far  as  contract  are  the  parents  of  the  in- 
possible,  as  a  will  or  testament.  Tbe  sured,  the  money  is  all  payable  to 
policy  is  the  contract  upon  which  the  the  father  as  the  only  surviving  par- 
suit  is  based,  and  measures  the  rights  ent.  The  insured  was  bom  within 
of  the  parties.  The  beneficiaries  take  the  wedlock  of  a  marriage,  and  was 
under  the  contract  and  not  by  inherit-  legitimate  bv  statute,  though  the  mar- 
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§  791.  Partnership  as  beneficiary. — Where  a  person  indebted  to 
a  firm  obtains  a  benefit  certificate  intended  by  all  of  the  parties  to 
the  transaction  to  be  for  the  benefit  of  the  firm,  but  made  payable 


riage  was  void  without  a  divorce.  We 
are  not  dealing  witli  an  illegitimate, 
but   with   a  legitimatized   child   born 
within  the  wedlock  of  a  marriage  con- 
tracted in  good  faith,  but  void  with- 
out  a   decree   of   court.      The   lower  . 
court  went  upon   the  theory  that  if 
the  son  could  not  transmit  to  the  fath- 
er  under    the    technical    laws    of   in- 
heritance, then  the  father  was  not  his 
parent  and  could  not  be  a  beneficiary. 
This    is    not    the    proper    test.      The 
proper  construction  of  the  contract, 
and  not  the  law  of  inheritance,  fixes 
the  rights  of  the  parties.     The  word 
^parents,'   if  we   accept   the  common 
use   of   words,   should    be   construed 
to   mean   the   fatlier   and   mother   of 
the  insured,  under  the  circumstances 
of  this  case.    The  technical  definitions 
of   the   Avords    father,    mother,    child 
and  parent,  found  in  law  dictionaries 
are  not  controlling  in  this  contract. 
Technically,  water  is  a  mineral,  but 
no  court  would  think  of  giving  it  that 
construction    in    a    mining    contract. 
The  laws  of  the  order  should  be  lib- 
erally construed  according  to  the  or- 
dinary   and   common   use   of   words. 
Our  statutes  provide  that  all  words, 
unless  the  intention  was  to  use  them 
in  their  technical  sense,  shall  be  un- 
derstood and  construed  according  to 
the  approved  and  common  usage  of 
the  language.     Parent  is  a  common 
word,    and    the    court    in    construing 
this  contract,  should  give  it  its  com- 
mon meaning.   The  dictionaries,  Web- 
ster,  Worcester,    The    Standard    and 
The  Century,  define  it  to  be :   'He  that 
begets;'   'She  that  bears  young;'  'A 
father  or  a  mother.'     Applying  the 
common  meaning  of  the  word  to  the 
facts  in  this  case,  it  should  be  con- 
strued to  mean  the  father  and  mother 
of  the  insured. 

"The  eligibility  of  beneficiaries  in 
orders  of  this  kind,  is  determined  by 
reference   to    the    laws   of   the   state 


where  the  association  is  organized. 
The  local  camp  at  Douglas,  Wyom- 
ing, was  the  agent  of  the  Head  Camp 
at  Denver.  Johanson  v.  Ancient  Or- 
der United  Workmen,  31  Utah,  45,  8G 
Pac.  494;  Grimme  v.  Grirame,  101 
111.  App.  389.  The  legitimation  stat- 
utes made  the  insured  a  legitimate 
child,  which  statutes  remained  with 
him  throuErh  life,  wherever  he  went. 
Watts  V.  Owen,  62  Wis.  517 ;  Dyer  v. 
Brannock,  66  Mo.  391;  Simsburv  v. 
East  Granby,  69  Conn.  302,  37  Atl. 
678;  McGunnio-le  v.  McKee,  77  Pa. 
St.  81;  Hartwell  v.  Jackson,  7  Tex. 
575;  Ives  v.  McNicoll,  59  Ohio  St. 
402,  43  L.R.A.  772;  Binns  v.  Dazev, 
147  Ind.  536,  44  N.  E.  644;  6  Cyc. 
636,  642;  Henry  v.  INlcNeeley,  24 
Colo.  456,  50  Pac.  37;  Fowler  v. 
Fowler,  131  N.  Car.  169,  59  L.R.A. 
317,  42  S.  E.  563. 

''The  insuring  company,  by  filing 
an  inter  plea,  waived  any  objection 
it  had  to  the  right  of  either  party 
being  designated  as  beneficiaries.  As 
lieirs  of  the  insured,  ajipellees  can 
raise  no  objection  to  appelhuit's  eli- 
gibility as  a  beneficiary.  Appellees 
do  not  claim  the  fund  as  heir,  but 
as  the  beneficiaries,  themselves.  They 
admit  the  laws  of  inheritance  are  not 
applical)le,  but,  by  analogy,  argue  the 
father,  not  being  the  parent,  does  not 
belong  to  an  eligible  class  of  bene- 
ficiaries. If  the  mother  was  not  a 
parent,  her  collateral  kindi'ed  are  not 
eligible  as  beneficiaries.  Their  stand- 
ing of  cligiliility  dei^ends  upon  the 
parentage  of  the  mother.  This  of 
necessity  drives  them  to  the  position 
that  the  mother  was  a  parent.  How 
the  mother  could  be  the  parent  of 
a  child  begotten  by  a  putative  father 
who  is  not  its  parent,  is  beyond  our 
conceiition.  Tlie  appellees  are  the 
brothers  and  sisters  of  tlio  mother  of 
the  insured,  and  their  standing  as 
beneficiaries  is  based  upon  the  claim 
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to  one  of  the  members  thereof,  the  fact  that  the  nominal  beneficiary 
died  before  the  insured  will  not  defeat  the  right  of  the  firm  to  re- 
cover as  against  the  heirs  of  the  insured.^* 

§  792.  "Relatives:"  "related  to." — Unless  the  charter  of  a  mu- 
tual benefit  society  forbids,  the  society  may  specify  in  their  by-laws 
what  relatives  shall  be  entitled  to  the  fund,  in  the  absence  of  any 
designation  by  the  member.^^  It  has  been  held  in  Massachusetts, 
in  a  case  involving  the  construction  of  the  word  "relative"  in  a 
statute,  that  a  step-son  is  not  a  reLative.^^  In  Iowa,  however,  where 
the  statute  provided  that  ''no  corporation  or  association  organized 
or  operating  under  this  act  shall  issue  any  certificate  of  membership 
or  policy  to  any  person  .  .  .  unless  the  beneficiary  under  said 
certificate  shall  be  the  husband,  wife,  relative,  legal  representative,, 
heir  or  legatee  of  such  insured  members,"  it  was  held  a  step-son 
was  a  relative,  and  after  his  own  mother's  death  was  entitled  to 
recover  on  the  certificate.^'  In  a  case  in  New  Jersey,  involving  the 
construction  of  the  phrase  "related  to,"  as  used  in  the  by-laws  of 
a  benefit  as-^ociation,  it  was  held  that  the  wife  of  a  member's  grand- 
nephew,  though  not  related  to  the  member  by  blood,  was  included 
in  the  phrase. ^^  Where  the  insured  member  and  person  named  as^ 
beneficiary  agreed  to  act  toward  each  other  as  uncle  and  niece,  it 
was  held  that  this  would  not  constitute  the  person  named  as  benefi- 
ciary a  relative  within  the  meaning  of  the  statute  providing  that 
only  "relatives"  of  members  could  be  beneficiaries.^^  A  relative 
by  affinity  selected  by  the  member  is  entitled  to  the  fund  as  a  per- 
son "related  to  and  dependent  upon  him."  ^o    Again,  a  husband  of 

that  they  axe  his  uncles  and  aunts,  45  Am,  St.  Rep.  45,  38  Pac.  914.   See 

which    claim   is    neees-sarily   founded  §  945  herein. 

upon   the   parentage   of  tiie  mother,  ^^  Addison  v.  New  England   Com- 

and  of  necessity  includes  the  parent-  mereial    Travelers   Assoc.   144   Mass. 

age  of  the  father.  591.  12  N.  E.  407. 

"It   was   agreed    the   court   should  '■^  Kimball  v.  Story,  108  Mass.  382. 
award  the  fund  to  either  plaintiff,  or  ^'  Simcoke  v.  Grand  Lodge  Ancient 
defendant,  as  the  facts  established  by  Order    United    Workmen,    84    Iowa, 
the  evidence  might  warrant.     Under  383,  51  N.  W.  8,  15  L.R.A.  114. 
the   evidence   the   court   should   have  ^^  Bennett  v.  Van  Riper,  47  N.  J. 
awarded   it   to   the   defendant.      The  Eq.   563,   24  Am.    St.   Rep.   416,   14 
case    is    therefore    reversed    and    re-  L.R.A.   342n,  22  Atl.   1055,  45  Alb. 
manded  with  directions  to  the  lower  L.  J.  4,  reversing  19  Atl.  785. 
court  to  enter  a  judgment  awarding  ^^  Supreme   Council   American  Le- 
the   fund     to     the    defendant.       Re-  gion  of  Honor  v.  Green,  71  jMd.  263^ 
versed."     Chief  Justice  Campbell  &  17  Am.  Rep.  527,  17  Atl.  1048. 
Justice  Musser  concurred.  ^^  Bennett  v.  Van  Riper,  47  N.  J. 

Parent    defined,    see  6     Words    &  Eq.   563,   24   Am.    St.   Rep.   416,   14 

Phrases,  pp.  5172-5174.  L.R.A.  342n,  22  Atl.  1055,  45  Alb.  L. 

14  Adams  v.  Grand  Lodire  Ancient  J.  4,  rev'g  19  Atl,  785. 
Order  United  Workmen,  105  Cal.  321, 
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a  member's  wife's  sister  is  a  relative^  and  insured's  mother  is  with- 
in the  words  "relatives  by  blood"  within  a  statutory  class  enumer- 
ating; who  may  be  beneficiaries.^ 

§  793.  "Representatives:"  "legal  representative." — In  the  con- 
struction of  the  words  ''representatives,"  used  in  a  regular  life 
policy,  the  intention  of  the  insured  in  using  the  term  is  essential 
in  determining  its  meaning.^  So  in  ascertaining  the  meaning  of 
the  term  "legal  representatives,"  the  intention  of  the  parties  is  the 
important  factor  and  the  meaning  of  the  words  must  be  ascer- 
tained, in  view  of  the  subject  matter  and  the  attendant  circum- 
stances, if  possible.  In  other  words,  although  we  have  elsewhere 
fullv  considered  the  rules  of  construction,*  it  mav  be  stated  as 
applicable  here  that  in  construing  the  words  "representatives"  and 
"legal  representatives"  and  in  determining  whether  they  are  used 
in  their  strictlv  legal,  technical  sense  or  otherwise  the  entire  con- 
tract,  the  objects  and  purposes  contemplated  or  sought  to  be  ac- 
complished, as  well  as  controlling  statutes  must  be  considered, 
whether  such  contract  be  one  with  a  regular  life  company  or  with 
a  beneficial  association,  society  or  order.^ 

"Legal  representatives"  includes  the  administrator  of  the  de- 
ceased member^  and  the  words  ordinarily  mean  executors  and  ad- 
ministrators and  give  a  right  of  action  to  the  administrator  alone, 
unless  a  contrary  intent  is  shown.''^  So  "legal  representatives" 
means  "executor  and  administrator,"  or  "executor,  administrator 
and  assigns"  so  that  the  policy  becomes  payable  to  the  estate.* 
Again,  ■  by-laws  permitting  payment  to  legal  representatives  in- 
clude a  certificate  payable  to  the  member's  estate.^ 

The  words  "legal  re[)resentatives"  to  whom  the  proceeds  of  an 
endowment  policy  are  made  payable  in  case  insured  dies  before 

iTolson     V.     National     Provident  30  L.R.A.  609,  and  32  L.R.A.(N.S.) 

Union,  60  Misc.  460,  113  N.  Y.  Supp.  247. 

534  ^  Hunt  v.  Remsberg,  83  Kan.  665, 

2  National  Union  v.  Shaw,  55  Ohio  32  L.R.A.(N.S.)  246n,  112  Pac.  590. 
L.  Bull.  225,  20  0.  Dec.  225.  See  Dielman  v.  Berka,  49  Misc.  486, 

3  See  §§  786,  788a  herein.  97  N.  .Y.   Supp.   1027,  under  N.   Y. 
*  See  §§  185  et  seq.,  205  et  seq.,    Code  Civ.  Proc.  §  2732. 

783  herein.  "^  Sulz    v.    Mutual    R&=;erve    Fund 

5  See    Page    v.    Metropolitan    Life  Life  Assn.  145  N.  Y.  563,  25  L.R.A. 

Ins.  Co.  98  Ark.  340,  135  S.  W.  911,  379,  40  N.  E.  242,  65  N.  Y.  St.  Rep. 

40  Ins.  L.  J.  1144,  1140;  Tucker  v.  513.  rev'g  83  Ilun   (N.  Y.)  139. 

Knitihts  of  Pvthias  of  North  &  South  «  Waters  v.  Kopp,  34  App.  D.  C. 

America,  135  Ga.  56,  68  S.  E.  796,  583. 

39    Ins.    L.    J.   1407,   1409.      See   §§  ^  Vaughan's     Admr.     v.      Modern 

827-829  herein.  Brotherhood    of    America,    149    Ky. 

As  to  who  are  "legal  representa-  587,  149  S.  W.  937. 

tives"  within  life  policy,  see  notes  in 
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the  time  specified  for  payment  to  him,  do  not  mean  '^leirs"  but 
will  be  given  their  legal  technical  sense  of  "executor"  or  "admin- 
istrator" unless  there  is  something  in  the  contract  as  an  entirety- 
necessitating  a  different  construction  so  as  to  effectuate  the  inten- 
tion of  the  parties  and  make  the  words  conform  thereto,  so  that 
if  it  should  appear  that  the  word  "heirs"  was  clearly  intended  that 
meaning  will  be  given.^"  Again,  although  the  term  "legal  repre- 
sentatives" may  sometimes  be  shown  to  mean  "heirs"  yet  where 
the  words  "heirs  or  legal  representatives"  are  used  in  the  articles 
of  incorporation  and  the  words  "legal  representatives"  are  employed 
in  the  certificate  and  it  appears  that  a  distinction  is  clearly  made 
between  "heirs"  and  "legal  representatives"  it  cannot  be  said  to  be 
a  mere  fault  of  tautology  and  the  latter  words  must  be  given  their 
usual  meaning  and  not  that  of  legal  heirs."  But  where  a  policy 
of  life  insurance  was  made  payable,  in  case  of  the  decease  of  the 
assured,  to  his  heirs  or  "representatives,"  it  was  held  that  in  the 
construction  of  the  policy  the  intent  'of  the  assured  must  govern, 
and  that  if  it  appeared  from  the  context  that  his  intention  was  to 
make  provision  for  his  family,  rather  than  to  bestow  the  money 
upon  his  executors  or  administrators,  to  be  administered  upon  as 
ordinary  assets,  the  word  "representatives"  would  be  construed  to 
mean  heirs,  or  next  of  kin.^^  So  a  contract  by  a  mutual  benefit 
society,  having  charter  power  to  pay  sums  to  the  family  and  heirs 
of  deceased  members,  to  pay  to  his  "legal  representatives,"  will 
be  construed  to  mean  his  "heirs."  ^^  And  the  retention  of  a  mutual 
benefit  certificate  payable  to  the  "legal  representatives"  of  the  mem- 
ber, which,  because  of  lack  of  authority  in  the  society  to  provide 
otherwise,  must  be  construed  as  heirs,  after  the  amendment  of  the 
charter  so  as  to  permit  a  payment  to  assigns,  without  any  attempt 
to  change  the  beneficiary  according  to  the  rules  of  the  order  and 
the  execution  of  a  will  in  favor  of  an  assign,  will  not  deprive  the 
heirs  of  the  right  to  the  fund  on  the  theory  that  the  amendment 
restored  to  the  words  "legal  representatives"  their  primary  mean- 
ing.^* So  where  an  application  for  a  policy  declares  it  to  be  for 
for  the  benefit  of  the  "legal  representatives,"  and  the  policy  pro- 
vides "that  the  amount  shall  be  payable  to  and  for  the  sole  use  of 
his  legal  representatives,"  and  the  by-laws  declare  that  the  "object 

i°Page  v.   Metropolitan   Life  Ins.        "  Harton,   In   re,   213   Pa.   499,   4 
Co.  98  Ark.  340,  135  S.  W.  911,  40   L.R.A.(N.S.)   939,  62  Atl.  1058. 
Ins.  L.  .T.  1144.  i^  Harton,   In    re,   213   Pa.   499,   4 

11  Walker  v.  Peters,  139  Mo.  App.    L.R.A.(N.S.)   939n,  U2  Atl.  1058. 
681,  124  S.  W.  35,  39  Ins.  L.  .1.  319. 

1^  Loos    V.    John    Ilanr-oek    Mutual 
Life  lus.  Co.  41  Mo.  538. 
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of  this  company  shall  be  to  insure  its  members  and  to  secure 
pecuniary  benefits  to  widows,  orphans,  families,  or  heirs  of  de- 
ceased members,"  the  word';  "lc,i2;al  representatives"  will  it  is  held 
be  construed  as  meaning  heirs  or  next  of  kin,  and  not  the  executors 
or  administrators,  and  therefore  the  heirs  are  the  beneficiaries, 
and,  it  is  held,  include  the  widow. ^^  If  the  term  "legal  represen- 
tative" is  used  in  the  charter  and  by-laws  of  a  society,  its  meaning 
may  be  limited  by  the  use  of  other  clauses  or  provisions.  Thus, 
where  a  charter  of  a  society  provides  for  the  payment  of  benefits 
to  the  widow,  orphans,  heirs,  assignees,  or  legatee  of  a  deceased 
member,  and  the  by-laws  provide  that  in  case  the  member  has  no 
legal  representatives  such  amount  as  they  would  have  been  entitled 
to  should  become  the  property  of  the  association,  it  was  held  that 
the  phrase  "legal  representatives"  referred  to  those  who  were  legal 
representatives  within  the  meaning  of  the  provision,  "widow, 
orphan,  heir,  a.ssignee,  or  legatee,"  in  the  charter,  and  was  re- 
stricted to  them.^^ 

A  clause  in  a  policy  of  life  insurance,  authorizing  payment  to 
the  beneficiary's  legal  representatives,  does  not  authorize  payment 
to  his  administrator.  It  contemplates  payment  to  some  legal  rep- 
resentative api)ointed  by  him  to  receive  the  money."  Again,  if 
the  term  "representative"  is  used  in  the  statute  of  incorjioration 
and  articles  of  association  of  a  society,  its  meaning,  not  being 
limited  by  the  statute,  articles  of  association,  or  by-laws,  it  should 
not  be  construed  in  a  limited  or  technical  sense,  but  will  include 
such  person  as  the  member  may  designate,  and  in  case  of  a  failure 
to  designate,  then  the  by-laws  may  be  resorted  to  to  determine  who 
will  take.  Thus,  where  the  by-laws  provide  for  the  payment  of 
benefits  to  the  widow,  heirs,  or  designated  beneficiary  of  a  deceased 
member,  and  also  provide  that  in  case  of  his  death  the  amount 
shall  be  paid  (1)  to  his  widow;  (2)  if  no  widow,  to  his  children; 
(3)  if  no  children,  to  his  mother;  (4)  if  no  mother,  to  his  father; 
(5)  if  no  father,  then  to  his  legal  heirs;  and  (6)  in  default  of  all 
these,  and  in  case  of  no  designated  beneficiary,  the  money  to  revert 
to  the  society,  it  was  held  that  the  term  "representatives"  must  be 
construed  as  meaning  and  including  any  person  whom  the  member 
might  designate,  and  if  he  should  fail  to  designate,  then  the  per- 
son whom  the  by-laws  designated  as  the  one  to  whom  the  money 

"Schultz  V.  Citizons'  Mutual  Life    30  L.R.A.  609,  and  .12  L.R.A.(N.S.) 
Ins.  Co.  59  Minn.  308,  Gl  N.  W.  ;!31.    247. 

16  Masonic  Mutual  Relief  Assoc  "  Estate  of  Conrad,  89  Iowa,  39G, 
V.  McAuley,  2  Mac-key    (D.   C.)    70.    -48  Am.  St.  Rep.  396,  50  N.  W.  535. 

"Legal    representatives,"    see    note 
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should  be  payable  would  take.^^  In  New  York  the  term  ''legal 
representatives,"  where  the  right  of  the  assured  to  choose  his  benefi- 
ciary is  unrestricted,  as  in  case  the  bj^-laws  state  the  objects  of  the 
society  to  be  for  aid  to  families  of  members  ''or  assigns,"  is  not 
limited  to  the  widow  to  the  exclusion  of  distant  relatives,  no  chil- 
dren having  survived.  And  the  widow  cannot  sustain  an  action 
m  her  own  right  although  assured  had  no  children. ^^  And  in 
that  state  it  is  also  held  that  where  a  policy  was  made  payable  to 
"the  legal  representatives"  of  the  insured,  the  court  held  that, 
under  the  circumstances,  it  should  be  payable  to  the  wife  and 
children.^"  Under  a  Missouri  decision  "legal  representatives,  re- 
lated to  the  member  as  .  .  ."  used  in  a  benefit  certificate  of  a 
foreign  company  mean  the  executor  or  administrator  of  the  mem- 
ber and  do  not  include  any  of  the  statutory  classes  entitled  to  take, 
such  as  families,  heirs,  etc.^  Under  a  Pennsylvania  decision  where 
a  member  has  the  right  to  leave  his  death  benefit  to  whomsoever 
he  desires  and  if  he  should  leave  no  will  his  legal  representative  was 
to  receive  it,  a  stranger  to  his  blood  to  whom  was  bequeathed  his 
benefit  under  a  document  in  the  nature  of  a  will  cannot  recover  in 
her  individual  or  representative  capacity  as  administratrix.^ 

Under  a  provision  in  the  charter  that  the  fund  shall  be  payable 
to  "legal  representatives"  of  the  insured,  and  a  provision  in  the 
by-laws  specifies  that  in  case  of  a  failure  to  designate  a  beneficiary 
the  fund  shall  be  payable  to  the  member's  "legal  representatives," 
it  is  held  that  if  a  person  designates  a  beneficiary  under  a  mutual 
benefit  certificate,  and  the  beneficiary  dies  before  the  member,  the 
fund  will  be  payable  to  the  legal  representatives  of  the  member, 
and  not  to  those  of  the  beneficiary.^ 

If  a  policy  provides  that  the  "insured"  shall  be  held  to  include 
legal  representatives,  the  contract,  even  though  in  the  name  of  a 
dead  man,  is  not  invalid  for  that  reason  alone,  and  the  presumption 
exists,  in  the  absence  of  evidence  to  the  contrary  that  the  insurer 
had  knowledge  that  the  named  insured  was  dead  and  that  the 
policy  was  for  the  benefit  of  the  representatives  of  the  estate.'*    But 

18  Walter  v.  Hensel,  42  Minn.  204,  See  Wolfe  v.  Wolfe,  154  Mo.  App. 

44  N.  W.  57.  218,  134  S.  W.  33. 

1^  Sulz  V.   Mutual  Res.  Fund  Life  ^  Spadoni     v.     National     Slavonic 

Assoc.  145  N.  Y.  563,  25  L.R.A.  379,  Soc.  —  Pa.  — ,  22  Leg.  Intel.  79,  15 

40  N.  E.  242,  05  N.  Y.  St.  Rep.  513.  Dist.  Rep.  124. 

2"  Griswold  v.   Sawver,  125  N.  Y.  ^  Expressman's  Aid  Soc.  v.  Lewis, 

411,  35  N.  Y.  St.  Rep.  396,  26  N.  E.  9  Mo.  App.  412.     See  section  in  this 

464.  cha])ter  on  dcatli  of  beneficiary. 

1  Ordelheide    v.    Modern    Brother-  ^  Queen  Ins.  Co.  v.   Peters,  10  Ga. 

hood  of  America,  158  Mo.  App.  677,  App.  289,  73  S.  E.  530. 
139  S.  W.  269,  40  Ins.  L.   J.  1845. 
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the  term  "le.cal  representative?"  doe?  not  inchide  accents  although 
the  policy  provides  that  "insured"  shall  include  "legal  represen- 
tatives." * 

§  793a.  Same  subject:  statutory  exemptions. — By  a  statutory 
exemption  of  the  proceeds  of  a  policy  for  a  wife's  benefit  from  the 
claims  of  representatives,  personal  representatives  are  meant. ^  But 
under  a  like  statutory  exemption  it  is  held  that  "representatives" 
is  to  be  construed  as  personal  representatives,  and  "legal  repre- 
sentatives" as  meaning  heirs  and  distributees  and  include  a  grand- 
child whose  mother  had  died.'  Again,  a  statutory  exemption  from 
debts  does  not  necessitate  an  interpretation  of  "legal  representa- 
tives" as  "legal  heirs"  nor  preclude  a  certificate  payable  to  the 
former  from  constituting  a  part  of  insured's  estate.*  In  Tennessee, 
a  policy  payable  to  "legal  representatives"'  goes  to  the  widow  and 
next  of  kin  under  the  statute,^  to  the  exclusion  of  creditors,  for 
the  executor  and  administrator  acquire  no  beneficial  interest  in  the 
recovery  of  the  fund.^° 

§  794.  "Resident  brother"  as  beneficiary. — "Resident  brother" 
has  no  reference  to  a  member's  legal  residence,  but  is  intended  to 
designate  one  who  at  the  time  of  his  claiming  benefits  is  within  the 
jurisdiction  of  the  tribe.-'^  , 

§  795.  Son  as  beneficiary. — It  is  held  in  New  York  that  the  con- 
tract is  with  the  son  in  his  own  name  and  for  his  own  benefit, 
under  a  policy  on  his  fathers  life,  upon  an  application  signed  by 
both,  the  policy  being  payable  to  "assured"'  after  the  death  of  the 
"insured."  ^^  But  it  is  held  that  the  burden  of  proof  is  on  a  son, 
who  claims  a  vested  interest  in  policies  upon  his  fathers  life,  to 
show  that  the  father  had  no  right  to  change  the  beneficiary,  and 
where  he  fails  to  do  so  his  claim  will  not  be  sustained. ^^  If  a  son 
takes  insurance  on  his  mother's  life  the  validity  of  the  policy  so 
far  as  his  rights  are  concerned  is  not  aff'ected  by  his  contract  with 
his  cousin  to  pay  a  part  of  the  premiums  and  share  in  the  policy 
proceeds.^* 

*  Boston  Marine  Ins.  Co.  v.  Scales,  ^^  Walsh   v.    Cosumnes   Tribe,   No. 

101  Tenn.  028.  49  S.  W.  743.  14,  Improved  Order  of  Red  Meu,  108 

6  Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Cal.  496,  500,  41  Pae.  418. 

Farmers  &  Mechanics  National  Bank  ^^  Cyrenius  v.  Mutual  Life  Ins.  Co. 

of  Cadiz  (U.  S.  C.  C.)  172  Fed.  390.  145  N.  Y.  576,  65  N.  Y.  St.  Rep.  520, 

See  §§  776,  858,  859.  879  herein.  40  N.  E.  225. 

'Hall  V.  Avers'  Guardian,  32  Ky.  "Baker  v.  Baker.  97  N.  Y.  Supp. 

L.  Rep.  288,  105  S.  AV.  911.  455.  110  App.  Div.  660.     See  §§  754, 

'  Walker  v.  Peters,  139  Mo.  App.  754a   herein. 

681,  124  S.  W.  35,  39  Ins.  L.  J.  319.  i*  Woods  v.  Riner  (Wood's  Admr.) 

9  Mill  &  V.  Code.  sees.  3135,  3335.  1.30   Ky.   162,  19  L.R.A.(N.S.)    233, 

10  Rose  V.  Wortham,  95  Tenn.  505,    113  S.  W.  79. 
30  L.R.A.  609,  32  S.  W.  458. 
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§  795a.  Stepfather:  stepson. — A  stepfather  who  was  not  a  mem- 
ber of  the  family  of  his  insured  stepdaughter  at  the  time  of  her 
death  is  not  entitled  to  the  proceeds  as  a  beneficiary  where  the 
rights  of  a  beneficiary  depended  upon  the  laws  of  the  order  in 
force  when  the  member  died.^^  And  a  married  stepson  who  sup- 
ports himself  and  saves  mone'y  is  not  "dependent"  upon  his  step- 
father, nor  is  he  a  "child"  or  "relative"  even  though  said  step- 
father's treatment  of  him  had  always  Ijeen  that  of  a  father.  Nor 
can  he  take  as  beneficiary  under  a  statute  enacted  after  his  desig- 
nation as  such  and  which  in  effect  authorized  the  society  to  validate 
an  illegal  designation  by  substituting  formerly  ineligible  persons 
as  beneficiaries,  where  the  society  failed  to  act  in  the  matter.^^ 
Nor  is  a  stepson  entitled  to  the  proceeds  of  the  certificate  nor  to 
an  equitable  lien  thereon  where  he  repudiates  his  agreement  to 
support  his  insured  stepfather  and  his  wife  during  their  lifetime 
in  consideration  of  being  designated  as  beneficiary  even  though  he 
did  support  them  for  several  years  before  such  repudiation  of  the 
contract.^"'' 

§  796.  "Survivor." — If  two  persons  are  designated  as  beneficiaries 
in  a  benefit  certificate,  which  provides  that,  "in  case  of  the  death 
of  either,  full  amount  is  to  go  to  the  survivor  ...  if  living; 
if  not  living,  to  the  heirs  of  said  member,"  the  fund  is  vested  In 
the  two  beneficiaries,  and  upon  the  death  of  the  member,  and  in 
case  one  of  them  subsequently  dies  prior  to  the  payment  of  the 
benefit,  his  share  will  go  to  the  executor,  and  not  to -the  survivor.^^ 
It  has  been  held  in  Kentucky^^  that  if  two  or  more  persons  are 
insured  as  beneficiaries  in  a  regular  life  policy,  and  subsequently 
one  of  them  dies,  his  interest  will  vest  in  the  survivor  or  survivors. 
This  does  not,  however,  seem  to  be  in  conformity  with  the  doctrine 
of  vested  interest  which  controls  in  regular  life  policies,  for,  as  a 
general  rule,  the  interest  of  the  beneficiaries  under  a  regular  life 
policy  is  a  vested  one,  and  consequently  it  would  follow  that  upon 
the  death  of  one  of  the  beneficiaries,  where  several  are  named  his 
interest  ought  to  go  to  the  persons  entitled  to  claim  under  the  de- 

15  Supreme   Lodge   Order   of   Mu-  ^^  Moray  v.  Mark,  145  Ala.  301,  40 

tual  Protection  v.  Dewey,  142  Mich.  So.  411. 

6GG,  3  L.R.A.(N.S.)   334   (annotated  i'' Ptacek  v.  Pisa,  231  111.  522,  14 

on  raeanino-  of  word  "family"),  113  L.R.A.(N.S.)  537,  83  N.  E.  221.   See 

Am.  St.  Rop.  506,  106  N.  W.  140.  §  742  herein. 

As  to  "Family,"  see  §§  779  et  scq.  ^^  Union     Mutual     Aid     Assn.     v. 

herein.  Montgomery,   70   Mich.   587,  14  Am. 

Stepfather     and     stepchildren     as  St.  Rep.  519,  38  N.  W.  Rep.  588,  14 

beneficiaries,  .see  N.  Y.  Ins.  L.  1909,  Week.  Rep.  877. 

c.  33,  see.  231,  subd.  2,  Parker's  N.  ^^  Robinson  v.  Duvall,  79  Ky.  83, 

Y.  Ins.  Law  (ed.  1915)   p.  344  42  Am.  Rep.  208. 
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ceased  beneficiary,  unless  the  intention  of  the  insurer!  is  clearly  and 
unequivocally  expressed  otherwise^"  If  the  word  ''survivors"  in 
the  society's  constitution  is  too  uncertain  in  its  meaning  and  ap- 
plication it  will  be  so  construed  as  to  effectuate  the  purpose  in- 
tended by  the  parties  and  as  such  parties  have  construed  it 
especially  so  where  the  designation  made  and  the  procedure  fol- 
lowed are  those  generally  recognized  by  the  society.^  Again,  if 
the  beneficiary  designated  is  not  capable  of  taking  and  cannot 
''survive"  within  the  intent  of  the  law,  and  the  certificate  is  not 
wholly  void  the  proceeds  will  be  paid  to  the  administrator  of  in- 
sured under  a  provision  of  the  certificate  that  payment  would  "be 
made  to  the  beneficiary  hereinafter  named  if  surviving,  otherwise 
to  the  executors,  administrators"  etc.,  of  assured.^ 

§  796a.  Trust  created  in  equity  for  friend. — While  a  beneficiary 
cannot  make  a  valid  assignment  of  his  expectant  interest  to  one 
not  within  the  classes  limited  as  those  who  may  take  under  a  stat- 
ute, still  he  may  in  advance  of  his  vested  interest  bind  himself  by 
the  creation  of  a  trust  where  there  is  no  intent  to  evade  the  laws  of 
the  order  and  w^here  the  accomplishment  of  such  purpose  does  not 
have  that  effect.  This  applies  where  the  named  beneficiary,  who 
is  wnthin  one  of  said  classes  binds  himself  with  the  assent  in  writ- 
ing of  the  wife  and  nearest  blood  relations  of  the  member  to  collect 
and  pay  the  benefit  after  the  member's  death  when  said  beneficiary's 
interest  should  become  vested  to  a  friend,  designated  by  the 
member  and  to  whom  the  certificate  had,  for  a  valid  consider- 
ation, been  delivered,  even  though  said  person  was  not  within  the 
statutory  limitation  of  classes  entitled  to  receive  the  benefit  and  in 
such  case  an  enforceable  trust  in  equity  is  created  by  said  disposi- 
tion. Nor  can  it  be  avoided  on  the  ground  that  it  was  merely  testa- 
mentary. The  trust  was  sutticiently  executed  by  the  delivery  of 
the  certificate  and  the  beneficiary's  promise  to  pay  the  prospective 
fund  as  agreed  upon  its  receipt  and  even  though  the  trust  might 
have  been  avoided  by  the  member  in  his  lifetime,  still  where  this 
was  not  done  the  trust  remains  and  is  enforceable.' 

20  Wilburn  v.  Wilbum,  83  Ind.  55.  220    Mass.    79,   82,    107    N.    E.    400, 

^  Slavik  V.  Supreme  Lodge  of  All  where  the  ajrreement  was  to  use  the 

Bohemian    Ladit's    Aid    Soi-icties,   59  proceeds  to  pay  the  certitioate  liold- 

Mise.  183,  110  N.  Y.  Supp.  347.  er's  debts  the  bnhince  remaining  to  be 

2  Olipliant   V.   American   Health   &  paid   to   the  member's   children,   etc. 

Accident  Association,  147  Iowa,  656,  Said  act  was  declared  to  be  an  eva- 

126  N.  W.  806.  sion    of    tlie    laws    of    the    connnon- 

'  Kerr  v.  Crane,  212  Mass.  224,  40  wealth   and   of   the   constitution    and 

L.R.A.(N.S.)     692n,    98    N.    E.    783.  by-laws  of  the  order.     See  Finnell  v. 

Distinguished   in    O'Brien    v.   Massa-  Franklin,  55  Colo.  156.  134  Par.  122, 

chusetts  Catholic  Order  of  Foresters,  considered  under  §  797  lieicin. 
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§  797.  "Trustees:"  "in  trust." — If  a  person  procures  a  policy  of 
insurance,  and  signs  the  application  as  trustee  for  his  children, 
and  it  is  so  designated  in  the  policy,  the  children  will  have  a  vested 
interest  therein,  which  cannot  be  defeated  by  a  surrender  of  the 
policy,  and  the  procuring  of  a  new  one  which  is  a  mere  continu- 
ation of  the  first.  In  such  case,  the  children  will  be  entitled  to  the 
proceeds  of  the  second  policy.*  And  where  the  beneficiary  has  no 
vested  interest  the  designation  may  be  changed  and  the  policy  be 
made  payable  to  a  trustee  even  though  the  trust  is  subject  to  revo- 
cation during  insured's  lifetime.^  And  a  member  who  has  desig- 
nated his  wife  as  beneficiary  may  surrender  the  certificate  and  pro- 
cure another  payable  to  her  in  trust  for  herself  and  children,  and 
this  will  constitute  no  fraud  upon  the  wife's  creditors  since  she  has 
no  vested  rights  in  the  certificate.^  So  a  person  who  has  procured 
a  policy  of  life  insurance  payable  to  his  wife,  in  trust  for  her  and 
her  children,  may  subsequently,  while  insolvent,  surrender  said 
policy  with  her  consent,  and  procure  a  paid-up  policy  payable  to 
her,  and  this  will  not  be  presumed  to  be  in  fraud  of  his  creditors.'^ 
An  agreement  by  a  married  woman  to  whom  a  policy  of  insurance 
on  her  husband's  life  has  been  assigned,  that  upon  his  death  half 
of  the  proceeds  shall  be  held  in  trust  for.  her  daughter,  does  not, 
by  reason  of  her  coverture,  bar  her  right  to  the  recovery  of  the 
whole  amount  of  the  policy.^ 

A  trustee  who  is  a  creditor  of  a  member  and  to  whom  the  cer- 
tificate is  payable  to  secure  a  debt,  is  entitled  to  take,  in  the  absence 
of  any  statute  or  law  of  the  society  to  the  contrary,  and  this  is  so 
held  even  if  the  debt  has  been  satisfied  and  the  trust  thereby  termi- 
nated, although  a  proper  proceeding  might  lie  to  require  him  to 
account  for  such  fund  as  trustee.^  But  under  a  Colorado  decision  the 
rule  as  to  vested  interest  governing  regular  life  insurance  is  applied 
to  fraternal  benefit  associations  and  under  the  statute  regulating  such 
associations  the  insured  has  no  interest  in  the  insurance  money,  no 
property  interest  or  right  upon  which  to  fasten  or  impress  a  trust 
for  the  payment  of  debts,  but  only  a  mere  naked  power  to  change 

*  Garner  v.  Gemiania  Life  Ins.  Co.  ^  Sehillinger  v.  Boes,  85  Ky.  357, 

110  N.  Y.  266,  1  L.R.A.  256,  18  N.  9  Ky.  L.  Rep.  18,  3  S.  W.  Rep.  427. 

E.  130.  '  Foster  v.  Brown,  65  Tnd.  234. 

It  is  said  in  Robinson  v.  Duval),  ^  L^^g  y   Love,  5  Pa.  (L.  ed.)  334,. 

79  Ky.  83,  42  Am.  Rep.  208,  that  the  11  Cent.  Rep.  410,  12  Atl.  498. 

renewal  of  the  certificate  i.s,  in  a  cer-  ^  Emmons  v.  Grand  Lodj^e  Ancient 

tain  sense,  a  new  contract.  Order  United  Workmen,  27  Del.    (4 

6  Lauterbach  v.  New  York  Invest-  Boyce)   272,  88  Atl.  459. 
ment   Co.   62   Misc.    561,   117   N.   Y. 
Supp.  152,  38  Ins.  L.  J.  843. 

1782 


BENEFICIARIES  §§  797a-800 

the  beneficiary  which  must  be  exercised,  if  at  all,  in  conformity 
with  the  statutes  under  which  the  society  was  organized.^" 

A  trust  company  named  in  the  will  of  insured  in  a  benefit  asso- 
ciation as  trustee  is  the  beneficiary  and  entitled  to  the  insurance 
proceeds.  ^1 

§  797a.  Undertaker  as  beneficiary. — A  firm  of  undertakers  which 
is  the  official  undertaker  of  the  association  is  the  sole  beneficiary 
of  a  burial  insurance  contract  which  provides  that,  at  the  death  of 
the  insured,  a  certain  sum  shall  be  paid  to  a  certain  named  under- 
taker, his  heirs  or  assigns,  for  burial  of  the  insured. ^^ 

§  798.  "Widow  and  children;"  proceeds  paid  to  administrator: 
extent  of  his  liability. — Where  a  policy  of  life  insurance,  expressed 
under  the  Massachusetts  statute  to  be  for  the  benefit  of  the  widow 
and  children  of  assured,  is  made  payable  upon  his  death  to  his  ad- 
ministrator, the  administrator  is  liable  to  a  surviving  child  for  the 
child's  share  of  the  amount  of  the  policy  collected  by  him  from  the 
insurers  as  for  money  had  for  the  child's  use.  But  he  may  deduct 
from  such  amount  his  expenses  of  collecting  the  same,  which  may 
include  the  expenses  of  taking  out  administration  in  Massachusetts, 
if  this  is  the  only  estate  of  the  deceased  in  that  commonwealth." 

§  799.  "Widow  and  children:"  proceeds  paid  to  administrator  of 
insured  a  trust  for  widow  and  children. — Where  a  policy  of  life 
insurance  expressed  to  be  for  the  benefit  of  the  widow  and  children 
of  the  assured  is  made  payable  upon  his  death  to  his  administrator, 
the  amount  of  such  insurance  is  not  general  assets  when  it  comes 
into  the  hands  of  the  administrator,  and  is  not  liable  to  the  pay- 
ment of  debts,  or  to  distribution  under  the  will  of  the  deceased  or 
the  law  of  his  domicile.  It  is  a  trust,  and  the  trustee  has  no  duty 
with  respect  to  the  money,  but  to  immediately  pay  it  over  to  the 
cestuis  que  trust.^* 

§  800.  "Widow  and  children:"  afterward  in  order  named. — Under 
a  provision  in  the  charter  of  a  mutual  benefit  society  that  the  fund 
to  which  the  member's  family  is  entitled  shall  be  paid  as  may  be 
designated  in  the  application  for  membership,  and  this  being  ren- 
dered impossible  it  shall  go  first  to  the  ''widow  and  infant  children" 

10  Finnell    v.    Franklin,    55    Colo.        ^^  Gould  v.  Emerson,  99  Mass.  154, 
156,  i:i4  Pae.  122.     See  note  under  §   96  Am.  Dec.  720. 
79()a  lierein.  As  to  widow's  ri2:bt  to  proceeds  of 

"  Broiiklyn  Trust  Co.  v.  7th  Reg:-  insurance  on  husband's  life  payable 
imcnt  Veteran  &  Active  Leasfue,  90  to  himself  or  his  executors  or  ad- 
N   Y    Supp.  248,  113  App.  Div.  717.    ministrators,  see  note  in   35   L.R.A. 

12  State   V.   Willett,  171   Ind.   296,    (N.S.)   964. 
23  L.R.A. (N.S.)  197.  86  N.  E.  68. 

"  Gould  V.  Emerson,  99  Mass.  154, 
96  Am.  Dec.  720. 
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and  afterward  in  the  order  named,  the  fund  will  be  paid  to  the 
widow,  where  the  member  directs  that  the  benefit  be  paid  as  he  may 
designate  in  his  Avill,  and  he  dies  intestate  leaving  no  children. ^^ 

§  801.  "Widow,  orphans,  or  heirs." — Where  the  charter  or  by- 
laws provide  that  in  case  the  member  designates  no  beneficiary  the 
fund  shall  be  payable  to  the  "widows,  orphans,  or  heirs"  of  a 
deceased  member,  the  provision  will  be  construed  as  making  the 
fund  payable  first  to  the  widow,  if  there  be  one,  and  if  not,  then  to 
the  orphan,  and  so  on.  In  other  words,  it  will  be  construed  the  same 
as  if  the  provision  read,  ''first  the  widow  and  then  to  the  orphans 
or  heirs,  in  the  order  named."  ^^  In  some  cases,  the  phrase  ''in  the 
order  named"  is  inserted  after  the  clause  designating  the  classes." 

§  802.  "Widows,  orphans,  and  heirs  or  devisees." — A  provision 
in  the  charter  or  by-laws  of  a  society  stating  that  the  object  of  the 
society  is  to  aid  the  "widows,  orphans,  and  heirs  or  devisees  of  the 
deceased  member,"  will  not  necessarily  prevent  the  member  from 
designating  some  person  as  beneficiary  who  is  not  among  the  mem- 
bers of  his  own  family. ^^ 

§  803.  "Widow  or  relatives:"  funeral  benefit. — In  cases  of  this 
character  the  objects  and  purposes  of  the  benefit  are  important,  and 
the  courts  will  give  them  the  effect  contemplated  by  the  provisions 
relating  thereto. ^^  Thus,  if  the  by-laws  of  a  benefit  society  provide 
for  the  payment  of  a  certain  sum  to  the  "widow  or  relatives"  of  the 
member,  which  fund  is  merely  for  the  purpose  of  providing  a 
decent  burial,  the  widow  will  not  be  entitled  to  the  benefit  of  the 
fund  if  she  is  not  living  with  her  husband  at  the  time  of  his  death, 
and  has  borne  no  share  of  the  expenses  of  the  burial,  which  have 
been  paid  by  one  of  the  relatives.^"  But  a  widow  may  be  entitled  to 
the  balance  remaining  over  after  reimbursement  to  another  who 
was  made  a  beneficiary  for  the  pvn-pose  of  reimbursing  her  for 
expenses  of  insured's  last  sickness  and  funeral  expenses.'^ 

§  804.  "Wife  and  children:"  "widow  and  children:"  how  they 
take. — Under  life  policies  and  certificates  of  membership  in  mutual 

^^  Whiteliurst    v.     Whitehurst,    83  510 ;  Maneely  v.  Knisjhts  of  Birming- 

Va.  15;],  1  S.  E.  801.  ham,  115  Pa.  St.  30.5,  9  Atl.  41. 

^^  Addison  v.  Travelers'  Assoc.  144  ^^  Industrial  insurance:  compliance 
Mass.  591,  12  N.  E.  407;  Masonic  with  conditions  as  to  change  of  ben- 
Mutual  Kelief  Assoc,  v.  McAuley,  2  eticiary:  payment,  see  §  740b  herein. 
Mackey  (D.  C.)  70.  See  Ballou  v.  P^meral  benetit:  who  entitled,  see 
Gile,  50  Wis.  614,  7  N.  W.  561.  §  806  herein. 

"  Arthur   v.    Odd    Fellows'    Bene-        ^^  Berlin  Beneficial  Soc.  v.  Marsh, 

ficial  Assoc.  29  Ohio  St.  557.  82  Pa.  St.  166. 

^^  Ijaraont  v.  Grand  Lodge  Iowa  ^  Grand  Camp  Knights  of  Mod- 
Legion  of  Honor,  31  Fed.  177.  See  ern  Maccabees  of  the  World  v.  Deem, 
Highland  v.  Highland,  13  111.  App.  143  Mich.  652,  107  N.  W.  447. 
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benefit  societies  made  payable  to  the  "wife  and  children/'  the  ben- 
eficiaries will  take  equally  per  capita  where  their  proportions  in 
the  fund  are  not  otherwise  specified.^  So,  also,  will  they  share 
equally  when  the  policy  is  made  payable  to  the  widow  of  the  in- 
sured ''for  the  benefit  of  herself  and  the  children  of  said  member,"  * 
In  a  case  in  Kentucky,  however,  it  was  held  that  the  fact  that  no 
proportion  was  fixed  did  not  indicate  an  intention  that  they  should 
share  equally  per  capita,  but  that  the  statutory  rule,  under  which 
the  wife  was  entitled  to  one-third  of  the  personalty  and  the  chil- 
dren two-thirds,  should  prevail.*  The  fact  that  one  of  the  children 
has,  subsequently  to  the  issuance  of  the  policy  or  certificate,  left 
her  father's  house  and  married,  will  not  defeat  her  riQ;ht  to  recover 
her  share.*  But  where,  however,  one  of  the  children  died  after 
suit  was  begun,  on  an  insurance  policy,  under  which  five  thousand 
dollars  was  to  be  paid  as  a  benefit  to  the  assured's  wife  ''and  chil- 
dren equally,"  it  was  held  that  the  wife  and  remaining  children 
were  entitled  to  the  full  sum.  It  appeared,  however,  that  there  was 
another  provision  whereby,  in  the  "event  of  their  prior  death,"  the 
fund  was  to  be  payable  "to  the  legal  heirs  or  devisees."  ^  The 
doctrine  of  this  case  seems  questionable,  however.''  A  policy  of 
insurance  does  not  inure  to  the  separate  use  of  herself  and  children 
jointly,  when  taken  out  by  a  wife  on  her  husband's  life,  under  the 
MisvSouri  statute,  and  payable  to  her  or  her  legal  representatives.' 
In  a  case  which  arose  in  England,  wdiere  a  policy  was  taken  out 
by  the  insured  for  the  benefit  of  his  "wife  and  children,"  in  pur- 
suance of  the  act  of  1870,  it  was  held  that  the  widow  and  five  chil- 
dren who  survived  him  would  take  the  money  as  joint  tenants.^ 
In  a  Louisiana  case  ^°  the  wife  and  children  of  assured  were  made 
payees  of  a  policy  of  life  insurance.  He  deceased,  leaving  a  widow 
and  two  minor  children,  as  issue  of  his  marriage,  surviving  him. 
The  widow  accepted  the  community  of  acquests  and  gains,  took 
possession  of  the  entire  estate  as  surviving  spouse,  and  as  usufruc- 
tuary qualified  as  natural  tutrix  of  the  minors,  and  caused  inven- 

2  Milburn  v.  Milburn,  83  Ind.  55;        *  Jackman    v.    Nelson,    147    Mass. 
Felix  V.  Grand  Lodiie  Ancient  Order    .300,  17  N.  E.  520. 

United    Workmen,    31    Kan.    81,    47  ^  Covenant    Mutual    Benefit    Assn. 

Am.  Kep.  479,  1  Pac.  281;  Cra^in  v.  v.  Hoffman,  110  111.  603. 

Cra-in,    06   Mo.   517,   22    Am.    Rep.  ^  See  Lane  v.  De  Mets,  50  Ilun  (X. 

588;  Gould  V.  Emerson,  99  Mass.  154,  Y.)   462,  36  N.  Y.  St.  Kep.  798,  13 

96  Am.  Dec.  720.  N.  Y.  St.  Rep.  347. 

3  Jackman    v.    Nelson,    147    Mass.  ^  j^^.^,]  y    Painter,  129  Mo.  674,  31 
300.  17  N.  E.  529.  S.  W.  919. 

*  Kelley   v.   Ball,  14.  Ky.   L.   Rep.       ^  In   re   Davies'   Poliey   Trusts,   L. 
132,  19    S.   W.   581.     See  McUn   v.    R.  Ch.  D.    (1892)    vol.  1. 
Calvert,  78  Ky.  472;  Go.slinp:  v.  Cald-        ^^  Tutorsliip  ot  Crane,  47  La.  Ann. 
well,  69  Tenn.  474,  27  Am.  Rep.  774.    896,  17  S.  431. 
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tory  to  be  made.     The  property  inventoried  was  all  community 
property.     The  amount  of  insurance  money  was  collected  by  the 
widow,  and  used  in  payment  of  communhy  debts  and  succession 
charges,  but  the  amount  was  not  carried  into  the  inventory  as  an 
asset  of  the  community  property.     It  was  held  that  this  money 
inured  to  the  widow  and  children  in  equal  portions,  share  and 
share  alike.    The  court,  per  Watkins,  J.,  said:    "It  has  been  settled 
by  repeated  decisions  of  this  court  that  money  which  is  collected 
after  the  death  of  the  husband  and  father  upon  a  policy  of  life 
insurance  made  payable  to  his  wife  and  children,  is  not  an  asset 
of  the  matrimonial  community,  but  of  their  separate  estates."  " 
This  principle  is  recognized  by  the  New  York  court,  that  state 
being  the  habitat  of  the  insurance  company.^^    Another  expression 
of  this  court  upon  the  subject  is  found  in  Stuart  v.  Sutcliffe.^^    ^ 
thus  appears  that  the  interests  or  shares  of  the  two  emancipated 
minors  were  assets  to  their  separate  estates  respectively,  and  conse- 
quently they  did  not  pass  under  their  mother's  usufruct,  but  they 
did  pass  under  her  administration  as  their  natural  tutrix.^*  Being 
charged  under  the  law  with  the  care  of  the  persons  of  her  wards, 

"  Citinf)  Putnam  v.  New  York  Life  not  to  be  the  subject  of  a  sale;  evi- 

Tns.  Co.  42  La.  Ann.  739,  7  So.  602;  dently  because  such  a  sale  woukl  m 

Pilcher  v.  New  York  Life  Ins.  Co.  33  the  very  nature  of  things  be  prospec- 

La.  Ann.  .322;  Succession  of  Bofen-  tive  and  uncertain ;  the  law  dechmng 

schen,  29  La.  Ann.  711;  Succession  of  that  'succession  is  the  transmission  of 

Clark,  27  La.  Ann.  269;   Succession  the  rights  and  obligations  of  the  de- 

of  Hearing,  26  La.  Ann.  326;   Sue-  ceased  to  his  heirs:'"  R.  C.  C.  871, 

cession  of  Kiegler,  23  La.  Ann.  455.  et  seq.;  Id.  246,  per  Watkins,  J.  cit- 

12  Citing  Barry  v.  Brune,  71  N.  Y.  ing  also  Putnam  v.  New  York  Life 

261,  262 ;  Barry  v.  Life  Ins.  Co.  59  Ins.  Co.  42  La.  Ann.  739,  7  So.  602 : 

N.  Y.  587;  Dalton  v.  Wilmer,  52  N.  "In    which   we   said    on    reason    and 

Y.  312;  referring,  also,  to  Lemon  v.  authority  that  as  to  her   (the  wife) 

Life  Ins.  Co.  38  Conn.  294;  Life  Ins.  the  company's  contract  was  complete 

Co.    V.    Burroughs,    34    Conn.    305;  in  its  incipieney,  and  never  changed 

Chapin  v.  Fellowes,  36  Conn.  132,  4  thereafter  with  her  consent.     In  law, 

Am.  Rep.  49;  Buri'oughs  v.  Life  As-  this    policy    inured    to    her   separate 

sur.  Co.  97  Mass.  359;  KnickerbocJi:-  paraphernal  benefit,  though  not  sep- 

er  Life  Ins.   Co.  v.  Weitz,  99  Mass.  arate  in  property  from  her  husljand, 

159.  •  the  insured,  and  its  character  of  par- 

"46   La.  Ann.    240,   14    So.    912,  aphernal     property     could     not     be 

where  it  was  held  that  a  life  policy  changed  to  that  of  separate  property 

payable  to  assured,  his  executors,  ad-  of  the  husband,  or  that  of  the  com- 

ministrators,    and    assigns,    does    not  munity  without  her  consent  lawfully 

constitute    an    asset    of   "the    succes-  obtained.     As   such   it  could   not   be 

sion  of  a  living  person,  and  become  placed  as  security  for  her  husband's 

amenable  to  the   denunciation   of  R.  debts:"   Id.   247,  248,  citing   Succes- 

C.  C.  2454."     "The  denunciation  of  sion   of   Kugler,   23    La.    Ann.   455; 

article  2454  of  the  code   is  directed  Pilcher  v.   New  York  Life   Ins.   Co. 

against  the  sale  of  the  succession  of  33  La.  Ann.  322. 

a    living    person,    which    it    declares        ^^  Citing  Civ.  Code,  337. 
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and  entitled  to  represent  them  'in  all  their  civil  acts,'  "  the  natural 
tutrix  was  competent,  and  authorized  to  collect  the  insurance  money 
on  joint  account  for  them  and  herself,  and  'to  administer  their 
estates  as  a  prudent  administrator  would  do.'  ^*  The  tutrix  became 
thus  lawfully  possessed  of  the  insurance  money,  but  she  incurred 
the  consequent  Ic.oal  obligation  of  making  restitution  and  account 
to  her  pupils  at  the  dates  of  their  respective  majorities.  This  is 
not  denied  on  either  side,  but  a  difference  has  arisen  between 
opponents  and  accountant  with  regard  to  the  amount  of  their 
respective  shares  of  the  insurance  money,  the  widow  claiming  half 
and  opponents  two-thirds.  In  not  one  of  the  cases  referred  to  was 
the  question  presented  or  decided.  But  it  has  been  frequently  de- 
cided in  other  jurisdictions.  For  instance,  in  .Jackman  v.  Nelson  ^"^ 
it  was  decided  as  follows,  viz. :  Tt  is  plain  Mrs.  Nelson  is  not  en- 
titled to  hold  this  money  al>solutely.  Even  under  similar  language 
in  a  will  the  children  would  have  a  right  which  they  could  enforce 
in  a  court  of  equity. ^^  There  is  nothing  to  show  that  it  was  in- 
tended that  the  sums  to  be  devoted  to  the  benefit  of  the  children 
should  be,  in  the  first  instance,  determined  by  her,  in  her  discre- 
tion, subject  to  accountability.  There  are  no  words  saying  it  shall 
be  at  her  disposal  for  their  benefit,  or  that  she  is  to  maintain  or 
support  them.  ...  In  the  purposes  of  the  Royal  Arcanum, 
-children  are  placed  on  an  equality  with  widows.  There  is  nothing 
showing  any  intention  to  have  a  permanent  or  continued  trust. 
The  words  of  the  certificate  are  simple:  She  is  to  take  money  "for 
the  benefit  of  herself  and  the  children."  In  many  of  the  cases  under 
wills  there  was  something  to  show,  some  discretion  reposed  in  the 
primary  doneq,  or  some  duty  of  support,  or  some  power  of  disposal ; 
but  here  there  is  nothing  of  the  kind.  Several  of  the  cases  under 
wills  tend  strongly  to  show  that,  under  language  like  this,  the  wid- 
ow and  children  would  be  entitled  to  share  equally.^^  In  the 
present  ca.se,  in  view  of  the  circumstances  and  of  the  bald  language 
used  in  the  certificate,  we  cannot  go  behind  the  plain  words,  and 
are  of  the  opinion  that  Mrs.  Nelson  and  the  three  children  are  each 
entitled  to  one-fourth  part  of  the  money?'  It  ^yill  be  observed 
that  the  terms  of  the  certificate  of  meml)ership  involved  in  that 
case  are  almost  identical  with  the  terms  of  the  policy  of  insurance 

^^  Citing  Civil  Code  337.  445;    Crockett   v.    Crockett.   1   Hare, 

^^  Citing  Civil  Code  337.  451;  In  re  Harris,  7  Exch.  344. 

!■''  14  Mass.  300,  17  N.  E.  520.  ^^  Citing  Jones  v.  Foote,  137  Mass. 

^^  Citing    Proctor    v.    Proctor,    141  343;    Loring    v.    Loring.    100    Mass. 

Mass.   165,   6  N.   E.  849;   Loring  v.  340;   Proctor  v.   Proctor,  141   Mass. 

Loring,  100  Mass.  340;  Williams  v.  105,  6  N.  E.  849;  Jubber  v.  Jubber. 

Bradley,    3    Allen    (85    Mass.)    270,  9  Sim.  503. 
281,   285;   Rakes  v.   Ward,  1   Hare, 
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that  we  have  under  consideration  here.     In  Felix,  Guardian,  v. 
Aneient  Order  United  Workmen,^"  the  Kansas  court  held  that  a 
policy  of  life  insurance  which  provides  that  the  insurance  money 
shall  'be  paid  to  the  wife  and  children'  of  the  assured  'without 
designating   in    what    portions    the    same   shall    be   paid     .     .     . 
should  be  "paid  to  his  wife  and  children  equally,  each  should  re- 
ceive an  equal  share,  or,  in  other  words,  each  should  receive  one- 
fourth  of  such  fund.     This  is  the  natural  construction  of  the  lan- 
guage.'    In  that  case  there  were  three  children  of  two  different 
marriages.     In  Hamilton  v.  Pitcher^  it  was  held  that  a  deed  'to 
Mrs.  Pitcher  and  her  children'  passed  a  title  to  them  as  grantees, 
and  that  'they  took  as  tenants  in  common;  id  certum  est  quod 
certum  reddi  potest.     Mrs.  Margaret  W.  Pitcher,  being  a  tenant  in 
common  with  her  existing  children,  had  a  share  in  the  lot  equal 
to  one  of  the  children.'     In  Taylor  v.  Hill  ^  the  Wisconsin  court 
held :     'As  to  sharas  which  the  widow  and  children  are  entitled  to 
take  under  the  policy,  we  are  clearly  of  the  opinion  that,  in  the 
absence  of  any  designation  in  the  policy  of  inequality  in  the  shares, 
all  the  beneficiaries  shared  equally.'    In  New  York  Life  Insurance 
Company  v.  Ireland,^  the  Texas  court  announced  a  similar  prin- 
ciple.    If  we  are  to  follow  the  course  of  jurisprudence  of  other 
gtatas — and  there  is  no  reason  why  we  should  not  upon  a  homo- 
geneous subject — we  must  maintain  the  correctness  of  the  judg- 
ment appealed  from  on  this  question.    There  is  no  analogy  between 
the  principle  stated,  and  that  governing  the  inheritance  of  forced 
heirs  and  the  settlement  of  the  legal  community  under  our  code, 
because,  in  the  former  case,  the  mother  and  widow  is  not  an  heir; 
and  in  the  latter,  the  death  of  the  father  only  passes'  his  undivided 
share  in  the  property.    It  bears  a  closer  analogy  to  that  controlling 
the  universal  legacy.*    .     .     .     Our  conclusion  is  to  treat  the  ques- 
tion as  res  nova,  and  align  our  decision  with  those  decisions  we 
have  quoted  from  other  states,  and  affirm  the  judgment  recognizing 
the  tutrix  and  opponents  as  entitled  to  equal  shares  of  one-thn-d 
to  each  in  the  proceeds  of  the  policy  of  life  insurance." 

§  805.  Wife  and  children:  construction  of  contract  by  parties 
and  beneficiaries.— If  all  the  parties  to  the  contract  and  the  wife 
and  guardian  of  the  child  have  construed  its  terms  as  meaning  that 
the  wife  and  children  share  equally,  the  question  whether  the  policy 
is  only  payable  to  the  children  in  case  of  the  wife's  death  before 

2031  Kan.  81,  47  Am.  Rep.  479,  1  ^  (Tex.)  14  L.R.A.  278,  17  S.  W. 
Par-    281.  C17. 

153   Mo    334  ^Citing  Revised   Civil   Code  1G06, 

2  8(j  Wis.  99, '56  N.  W.  738.  1609. 
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her  husband  will  not  be  considered  by  the  court  in  proceeding 
against  the  guardian.* 

§  805a.  Wife  and  children:  contract  rights  in  benefits. — The  wife 
of  an  insured  who  has  power  to  change  the  benetitiary  in  his  in- 
surance policy,  may  enforce  an  agreement  by  the  beneficiary  that, 
in  consideration  of  his  forbearance  to  make  such  change,  the  bene- 
ficiary will  pay  a  certain  portion  of  the  proceeds  to  the  wife.^ 

§  806.  Wife  and  daughters:  survivor:  who  entitled  to  fund. — 
If  the  policy  designates  the  wife  and  two  daughters  a.s  beneficiaries, 
and  is  for  their  "express  benefit,"  they  will  be  entitled  to  share 
equally,  and  their  rights  are  transmissible,  but  where  only  one 
daughter  survives,  she  is  held  entitled  to  her  third,  and  also  to 
another  third  as  legatee  under  her  mother's  will,  the  remaining 
third  being  held  to  pass  to  the  other  daughter's  heir.'' 

§  807.  "Wife,  if  living,"  and  "if  not  living,  to  children."— Tf 
there  is  a  provision  that  the  proceeds  of  the  policy  or  certificate 
shall  be  payable  to  the  wife  "if  living.'"  and  "if  not  living,  to  her 
children,"  she  will  be  entitled  to  the  fund  if  she  survives  her  hus- 
band, but  in  case  she  does  not  survive  him,  those  children  who  are 
living  at  the  time  of  her  death  will  be  entitled  to  recover,  and  if 
any  child  who  died  prior  to  her  death  has  left  any  surviving  chil- 
dren, these  children  will  not  be  entitled  to  any  portion  of  the  pro- 
ceeds. Those  children  who  are  living  at  the  time  of  the  wife's 
death  will  be  vasted  with  all  interest  in  and  right  to  the  fund.^  So 
children  to  whom  a  policy  on  their  father's  life  is  payable,  if  their 
mother  be  not  living  at  his  death,  have  a  vested,  though  contingent, 
interest,  and  on  the  death  of  one  of  them  before  the  mother's 
death,  his  interest  will  descend  to  his  widow  and  children.^  But 
where  a  wife  insured  the  life  of  her  husband,  the  amount  payable  to 
herself  if  living,  if  not  living,  then  to  their  children,  and  she  died 
before  her  husband,  and  one  of  the  children  died  before  him.  leav- 
ing a  child,  it  was  held  that  a  transmissible  interest  vested  in  the 
children  upon  the  issuing  of  the  policy,  and  that  the  child  of  the 
deceased  child  took  by  descent  the  interest  of  its  parent,  and  was 

5  Tavlor  v.  Hill,  86  Wis.  99,  56  N.  "» Walsh  v.  :Mutiial  Life  Ins.  Co. 
^V.  7:^>8.  133  X.  Y.  408,  45  X.  Y.  St.  Rep.  123, 

6  Waterliouse  v.  Waterhouse,  29  R.  31  X.  E.  228;  overruling  :?9  X.  Y.  St. 
I.  485,  22  L.R.A.(N.S.)  639  (anno-  Rep.  710,  61  Him  (X.  Y.)  91.  See 
tated  on  riirht  of  third  person  to  Lane  v.  De  Moto,  59  Hun  (N.  Y.) 
maintain  action  upon  promise  of  462,  36  X.  Y.  St.  Rep.  798,  13  X.  Y. 
beneficiary  to  insured  to  pay  aU  or  St.  Rep.  347.  See  §§  827-829  here- 
part   of   proceeds   of   policy  to   such  in. 

third  person),  72  Atl.  642.     See  §§        ^  Voss  v.  Connecticut  Mutual  Life 
731,  742  herein.  Ins.    Co.    119    Mich.    161,  44   L.R.A. 

7  So  hold  in  Small  v.  Jose,  86  Me.    689,  77  X.  W.  697. 

120,  29  Atl.  976. 
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entitled  to  the  portion  of  the  fund  which  the  parent  would  have  re- 
ceived if  livino.io  So  under  a  Massachusetts  decision  where  a  wife  in- 
sures her  interest  in  the  life  of  her  husband  for  her  own  benefit  if 
she  survives  him;,  otherwise,  for  the  benefit  of  her  children,  the  chil- 
dren, upon  her  death  during  the  life  of  her  husband  take  a  vested  in- 
terest in  such  insurance  policy,  which  survives  to  their  legal  repre- 
sentatives as  against  the  repre>entatives  of  the  husband. ^^  In  a  case 
in  New  Hampshire,  the  wife  having  died  prior  to  her  husband, 
it  was  held  that  the  child  of  her  deceased  child,  who  survived, 
would  take  C.'s  shai*e,  while  the  widow  of  insured's  son,  who  sur- 
vived, would  receive  nothing. ^^  In  a  New  York  case  the  policy  was 
taken  out  by  the  husband  and  made  payable  to  the  wife  for  her 
sole  use  if  living,  in  conformity  with  the  statute,  and  if  not  living 
to  their  children,  or  their  guardian  for  their  use.  After  his  wife's 
death  assured  requested  that  the  policy  be  made  payable  to  his 
estate,  and  he  complied  with  the  requirements  necessary  for  such 
change  and  was  info4*med  by  the  company  that  the  policy  had 
been  made  payable  as  requested  and  the  records  would  show  the 
fact,  but  the  policy  was  not  in  fact  so  made  payable.  Th-e  executors 
of  insured's  will  brought  an  action  to  recover  the  amount  of  the 
policy.  The  defense  was  that  the  policy  from  the  time  of  its  exe- 
cution and  delivery  became  the  wife's  property  and  passed  to  her 
residuary  legatees  under  her  will  upon  her  death.  It  was  held  in 
the  court  below  that  insurer  was  not  estopped  to  deny  its  liability 
to  insured's  estate,  but  it  was  decided  in  the  Court  of  Appeals  that 
the  policy  did  not  come  within  the  terms  of  the  statute  authorizing 
a  married  woman  to  dispose  of  her  property  by  will  and  that  the 
wife's  interest  was  only  a  contingent  one,  wholly  dependent  upon 
her  surviving  her  husband,  where  she  left  no  children  surviving. ^^ 
Again,  where  a  policy  was  issued  payable  to  the  wife  if  living,  and 
if  not  to  "their  children,"  and  the  wife  died  before  her  husband, 
leaving  one  child,  and  the  insured  subsequently  married,  and  had 
another  child  by  his  second  wife,  it  was  held  that  the  child  by  the 

10  Continental    Life     In.s.     Co.     v.  531;  Aetna  Life  Ins.  Co.  v.  Clough, 

Palmer,  42   Conn.   GO,  19  Am.  Rep.  08  N.  H.  298,  44  Atl.  520. 
530.  1^  Bradshaw    v.    Mutual    Life    Ins. 

"  Millard    V.    Bravton,    177    Mass.  Co.  187  N.  Y.  347,  80  N.  E.  203,  36 

533,  52  L.R.A.  117,  83  Am.  St.  Rep.  Ins.  L.  J.  414,  rev'g  95  N.  Y.  Supp. 

294,  59  N.  E.  436.  780,    109    App.    Div.    375,    cited    in 

12  Connecticut  ^lutual  Life  Ins.  Co.  Morgan  v.  ]\Iutual  Benefit  Life  Ins. 

V.  Fish,  59  N.  H.  126.     See  Sraitli  v.  Co.  189  N.  Y.  447,  82  N.  E.  448,  91 

Aetna  Life  Ins.  Co.  (Aetna  Life  Ins.  N.  E.  1117,  37  Ins.  L.  J.  465,  466. 
,Co.  V.  Smith)  68  N.  H.  405,  44  Atl. 
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fiivt  wife  was  entitled  to  the  entire  amount  of  the  in.'urance.^*  If 
a  policy  of  insurance  has  been  issued  on  the  life  of  a  husband  pay- 
able to  his  wife,  or,  in  event  of  her  death  before  him.  to  their 
children,  and  she  dies  leaving  him  surviving,  if  he  surrenders  the 
policy  and  take?  out  another  in  his  own  name  for  the  same  amount, 
for  his  sole  benefit,  piiying  the  same  premium,  the  new  policy  being 
dated  back  so  as  to  be  of  the  same  date  as  the  old  one,  the  children 
must  be  held  to  have  advanced  the  consideration  for  the  new  policy, 
and  they  are  entitled  to  the  avails  thereof  upon  his  death,  in  pref- 
erence to  his  creditors.^* 

Under  a  code  provision  that  the  wife  may  insure  the  life  of  her 
husband,  free  from  all  claims  by  his  creditors  or  personal  repre- 
sentatives, and  that  the  same  shall  be  payable  to  her  if  she  survives 
him,  but  if  not,  it  may  be  made  payable  to  their  children;  it  is 
held  "  that  the  interest  of  the  wife  is  contingent  upon  the  death  of 
her  husband,  and  that  the  children  will  not  take  the  proceeds 
unless  there  is  an  express  provision  to  that  effect. ^'^ 

The  authority  of  a  husband  to  apply  in  behalf  of  his  wife  for 
insurance  upon  his  own  life,  and  her  knowledge  of  the  fact,  are 
immaterial  in  a  contest  between  the  representatives  of  their  chil- 
dren, who,  by  the  terms  of  the  policy,  are  entitled  to  the  proceeds 
after  the  mother's  death,  and  the  representative  of  the  husband, 
where  the  insurer  has  recognized  the  validity  of  the  contract  and 
paid  over  the  money. ^^ 

§  808.  Wife  or  any  wife  that  may  survive,  and  minor  children. — 
If  a  life  policy  is  payable  to  the  "wife  of  the  member,  her  Chris- 
tian name  being  given,  "or  any  wife  that  may  survive  him.  and 
minor  children  living  at  the  time  of  his  death,"  and  the  member 
marries  a  second  time,  and  dies,  leaving  a  widow,  and  minor  chil- 
dren by  both  wives,  the  policy  refers  to  all  the  minor  children  liv- 
ing at  his  death,  and  the  persons  named  take  per  capita.  The  fund 
is  no  part  of  the  assets  of  the  estate  of  deceased,  and  the  law  of 
descents  and  distributions  has  no  application.^^ 

i*Lockwood  V.  Bishop,  51  How.  18  ]\xillnrd  v.  Bravton,  177  Mass. 
Pr.  (N.  Y.)  221.  533,  52  L.R.A.  117,  83  Am.  St.  Rep. 

15  Chapin    v.    Fellowes,    36    Conn.    204.  59  X.  E.  43(5. 

132,  4  Am.  Rep.  449.  i^  So  held  in  Heydenfeklt  v.  Jacobs, 

16  Tompkins  v.  Levy,  87  Ala.  263,  3  07  Cal.  373,  40  Pac.  492;  citing 
13  Am.  St.  Rep.  31,  6  So.  346;  under  Felix  v.  Grand  Lodge  Ancient  Order 
Ala.  Code  1876,  sees.  2733,  2734.  United    Workmen,    31    Kan.    81,    47 

i"^As  to  vested  interest  in  life  pol-  Am.  Rep.  479,  1  Pac.  281  (a  case  of 
icy.    See  §§  730-731  herein.  Iienefieiary  certiticate)  ;    Campbell   v. 

As  to  exemption  of  proceeds,  see  AYiggins,  Rice  Eq.  (S.  C.)  10.  Sep 
§§  793a,  858,  859,  878  et  seq.  herein,  sec.""  830  herein. 
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§  809  JOYCE  ON  INSURANCE 

§  809.  "Wife"  or  ''widow"  as  beneficiary. — If  a  person  procures 
a  policy  of  life  insurance  and  names  his  wife  as  beneficiary  there- 
in, her  interest  in  the  policy  is  a  vested  one,^°  and  a  surrender  of 
the  policy  by  the  husband  is  inoperative  as  to  her,^  it  inures  to  her 
sole  and  separate  use  and  benefit,^  and  the  proceeds  become  her 
separate  property,  in  Louisiana,  on  her  husband's  death,'  and  the 
member's  administrator  cannot  recover  a  death  benefit.*  But  the 
desionation  of  the  member's  wife  as  beneficiarv  in  a  mutual  benefit 
certificate,  will  give  her  no  absolute  right  to  the  money  due  there- 
on, of  which  she  cannot  be  deprived  by  the  substitution  in  her 
place  of  a  new  beneficiary  in  accordance  with  the  rules  of  the  asso- 
ciation, where  such  change  was  provided  for  by  the  constitution 
and  bv-laws  of  the  societv  at  the  time  she  was  originally  designated.* 
And  the  statement  in  a  benefit  certificate  that  the  beneficiary  is 
related  to  the  insured  as  wife  is  descriptive  of  her  relation  to  him, 
and  does  not  in  itself  provide  for  payment  to  his  widow  only.^ 

The  widow  is  entitled  to  recover  where  the  member  dies  leaving 
no  minor  children  and  without  making  any  other  legal  designation 
where  the  by-laws  so  provide.'  The  widow  is  also  entitled  to  the 
benefits  where  the  member  fails  to  designate  the  beneficiary,  and 
the  by-laws  of  the  society  provide  that  benefits  shall  be  payable  to 
the  person  designated  at  the  time  or  subsequently,  "otherwise  to 
my  wife."  ^  And  a  widow  of  a  deceased  son  is  entitled  to  his  share 
of  the  proceeds  where  assured  leaves  his  estate  by  will  to  his  widow 
and  his  insurance  was  payable  to  his  wife  or  in  case  of  her  death  to 

2°  Kentucky  Masonic  Mutual  Life  '  Succession  of  Desforges,  135  La. 
Ins.  Co.  V.  Miller,  13  Bush  (Ky.)  49,  52  L.R.A.(N.S.)  689,  64  So.  978. 
489;  Packard  v.  Connecticut  Mutual  ^  McNeil  v.  United  Order  of  Gold- 
Life  Ins.  Co.  9  Mo.  App.  469;  Sue-  en  Cross,  131  Pa.  St.  339,  18  Atl. 
cession  of  Desforges,  135  La.  49,  52  899. 

L.R.A.(N.S.)   689,  64  So.  978;  Mar-  »  Lubrs  v.  Luhrs,  123  N.  Y.  367,  9 

quet  V.  Aetna  Life  Ins.  Co.  128  Tenn.  L.R.A.  534,  20  Am.  St.  Rep.  754,  25 

213,   L.R.A.1915B,   749,   159    S.    W.  N.  E.  388.     See  §  743  herein. 

733,  42  Ins.  L.  J.  1706.     See  §§  730,  ^  ^^\\^iiQ  y.  Brotherhood  of  Ameri- 

731  herein.  can     Yeomen,     124     Iowa,     293,     66 

As  to  power  of  insured  to  destroy  L.R.A.  164,  104  Am.  St.  Rep.  323,  99 

rights  of  beneficiary,  see  note  in  49  N.  W.  10/1. 

L.R.A.  737.  '  Davis  v.  McGraw,  206  Mass.  294, 

1  Manhattan  Life  Ins.  Co.  v.  Smith,  92  N.  E.  332. 

44  Ohio  St.  156,  58  Am.  Rep.  806,  5        '  Burlington  Voluntary  Relief  De- 
N.  E.  417.  partment    of    Chicago   Burlington    & 

As  to  .surrender  of  policy  of  life    Quincy   Ry.   Co.   v.   White,  41   Neb. 
insurance  without  consent  of  benefic-    547,  43  Am.  St.  Rep.  701,  59  N.  W. 
iarv,  see  notes  in  49  L.R.A.  746,  751,    747,  751. 
and  35  L.R.A.  (N.S.)  844. 

2  Evans  v.  Opperman,  76  Tex.  293, 
13  S.  W.  312. 
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BENEFICIARIES  §  809 

their  children,  and  both  she  and  one  of  their  two  sons  died  before 
the  insured.^  And  if  the  constitution  of  a  benefit  society  provides 
for  the  payment  of  the  benefit  to  the  mom])er's  widow  if  any.  and 
if  not  then  to  his  children,  in  case  all  of  the  beneficiaries  die.  and 
uo  other  directions  are  made  as  to  the  fund,  such  provisions  mean 
that  the  member  shall  have  survived  the  beneficiaries  without 
designating  others.^"  But  where  the  designation  as  beneficiary  of 
insured's  first  wife  is  void  the  second  wife  who  survives  the  in- 
sured member  will  be  entitled  to  the  proceeds  to  the  exclusion  of 
the  children  of  the  first  wife  as  heirs,  where  no  new  designation 
is  made,  and  the  by-laws  provide  for  such  contingency  and  for 
payment  to  the  widow  or  to  persons  designated  therein,  in  the  order 
named.^^  Again,  where  a  wife,  having  an  insurable  interest  in  the 
life  of  her  husband,  makes  application  to  insure  such  interest,  and 
upon  such  application  a  policy  is  issued  insuring  that  interest,  and 
not  the  husband's  interest,  in  his  own  life,  and  the  promise  to  pay, 
although  not  made  in  express  terms  to  the  wife,  was  in  law  a 
promise  to  her,  the  contract  of  insurance  is  in  law  between  her  and 
the  company,  notwithstanding  her  husband  caused  the  application 
to  be  made  and  paid  all  the  premiums.^^ 

If  the  widow  is  entitled,  under  the  association's  rules,  to  a  speci- 
fied amount  when  the  funds  exceed  such  amount  she  is  not  limited 
thereby  so  as  to  preclude  her  recovery  when  said  funds  do  not 
reach  the  prescribed  sum.^^  But  if  a  widow  presents  her  husband's 
death  certificate  of  five  thousand  dollars  to  a  benefit  society  for  pay- 
ment, without  knowledge  that  after  the  issuance  of  the  certificate 
it  had  been  enacted  by  by-laws  that  two  thousand  dollars  should  be 
the  highest  amount  paid  upon  any  death,  and  surrenders  the  cer- 
tificate and  accepts  nineteen  hundred  dollars  on  the  representation 
that  this  is  all  she  is  entitled  to,  she  may  maintain  a  bill  in  equity 
against  the  society  to  compel  the  return  of  the  certificate,  to  make 
discovery  of  the  condition  of  the  emergency  fund,  and  to  pay  the 
face  of  the  certificate,  less  the  amount  already  received.^* 

'  Smith    V.    Aetna    Life    Ins.    Co.  ^^  ^lillard    v.    Bravton,    177    Mass. 

(Aetna  Life  Ins.   Co.   v.   Smith)    C8  533,  52  L.R.A.  117,  83  Am.  St.  Rep. 

N.  H.  405.  44  Atl.  531.     See  Connec-  294,  o[)  N.  E.  436. 

ticut   Mutual   Life  Ins.   Co.  v.   Fish,  "  L'Union   St.  Joseph  v.   Gagnon, 

59  X.  II.  12G;  Aetna  Life  Ins.  Co.  v.  8  Rap.  Jud.  Queb.  B.  R.  334. 

Clouoh,  68  N.  H.  298,  44  Atl.  520.  i*  Blair  v.  Supreme  Council  Amer- 

^°  Emmons  v.  Grand  Lodsre  Ancient  iean  Legion  of  Honor,  208  Pa.  262, 

Order  United  Workmen,  27   Del.    (4  101  Am.  St.  Rep.  934,  57  Atl.  564. 
Bovee)  272,  88  Atl.  459. 

"  Rocks    Estate,    In    re,   49    INIisc. 
286,  99  N.  Y.  Supp.  157. 
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§§  809a-809d  JOYCE  OX  INSURANCE 

If  the  statute  so  provides  the  widow  on  the  death  of  the  husband 
leaving  no  issue  can  recover  only  one-half  of  the  proceeds.^^ 

§  809a.  Wife  as  beneficiary:  creation  of  separate  estate  in  her. — 
If  assured  makes  his  wife  his  beneficiary,  delivers  the  policy  to  her 
and  she  pays  the  premiums,  the  contract  constitutes  a  settlement 
upon  her  of  the  proceeds  of  the  insurance  contract  and  creates  in 
her  a  separate  estate  and  the  company  is  justified  in  treating  with 
and  recognizing  her  as  having  the  sole  jus  disponendi  of  the  sur- 
plus created  by  the  premiums.^^  So  in  Louisiana  a  wife,  in  whose 
favor  a  life  policy  is  taken  out  by  her  husband,  acquires  a  vested 
interest  of  which  she  cannot  be  deprived  without  her  consent  and 
the  proceeds  became  her  separate  property  upon  her  husband's 
death.  1' 

§  809b.  Wife's  interest:  endowment  policy. — If  the  wife  is  desig- 
nated as  the  sole  beneficiary  in  an  endowment  policy  by  her  hus- 
band on  his  life  the  proceeds  w^hen  exigible  belong  to  her  although 
her  husband  is  then  living.^^ 

§  809c.  Wife's  right  as  beneficiary  in  mortuary  fund  dependent 
on  husband's  being  member  at  death. — Although  under  the  terms 
of  the  certificate  contract  of  a  safety  fund  department  of  an  insur- 
ance company,  conducted  on  the  mutual  assessment  plan  and  pay- 
vh\e  to  a  member's  wife  out  of  the  mortuary  fund,  assured  may  not 
have  the  right  to  assign  the  policy  or  change  the  beneficiary  or  to 
lessen  the  amount  payable  at  his  death,  yet,  Avhether  treated  as  an 
expectancy  or  as  a  contingent  interest,  the  right  of  the  wife  to 
receive  the  stipulated  indemnity  depends  upon  her  husband  being 
a  member  at  the  time  of  his  death,  that  is  that  assessment  shall  be 
paid  up  to  said  time  so  as  to  prevent  a  forfeiture.^^ 

§  809d.  Widow:  where  insured  compelled  to  marry. — If  the  in- 
sured was  forced  and  coerced  into  marrying  a  woman,  and  never 
thereafter  cohabited  with,  or  even  visited  her,  she  is  not  his  widow 

^^  Dielman  v.  Berka,  49  ]\Iisc.  486,        ^^  Suoeession  of  Desforgcs,  135  La. 

97  N.   Y.   Supp.  1027,   uuder  N.  Y.  49,  52  L.R.A.(N.S.)  689,  64  So.  978. 
Code  Civ.  Proc.  sec.  2732,  as  to  dis-        As     to     right     of     beneficiary     as 

tribution  of  j^ersonal  estate.  against  insured  or  his  estate  to  pro- 

^^  >Marquet  v.  Aetna  Life  Ins.  Co.  ceeds    of   endowment    insurance,   see 

128  Tenn.  213,  L.R.A.1915B,  749,  159  note  in  52  L.R.A.(N.S.)   689. 
S.  W.  733,  42  Ins.  L.  J.  1706.  ^^  Hartford   Life   Ins.   Co.   v.   lbs, 

For    life    insurance    in    favor    of  237  U.  S.  662,  L.R.A.1916A,  765,  35 

married   woman   or   its   proceeds   as  Sup.   Ct.  Rep.   692,  59  L.  ed.   1165, 

her  separate  estate,   see   note   in   37  rcv'g  lbs  v.   Hartford  Life  Ins.   Co. 

L.R.A.(N.S.)    582.  12l\AIiiin.   310.     Rights  as  to  same 

^''^  Succession  of  Desforsres,  135  La.  fund  decided  in  Dresser  v.  Hartford/ 

49,  52  L.R.A.(N.S.)  689,^64  So.  978.  Life  Ins.  Co.  80  Conn.  681. 
See  §§  730,  881  herein. 

1794 


BENEFICIARIES  §§  810-812 

at  his  death  within  the  terms  of  an  insurance  contract  making  tlie 
insurance  payable  to  tlie  "widow  or  other  heirs"  of  the  insured. ^'^ 

§  810.  When  wife  entitled  against  husband  to  proceeds  of  sur- 
render policy. — The  wife  is  entitled,  as  against  her  husband,  to  the 
proceeds  of  a  surrender  of  a  {)olicy  made  under  the  statute  on  her 
husband's  life  for  her  benefit,  he  being  largely  indebted  to  her,  and 
she  paying  all  the  premiums  after  the  first. ^^  And  a  provision  in  a 
policy  that  should  insured  reach  a  certain  age  and  so  desire  he 
could  surrender  the  policy  and  receive  back  his  payments  with 
interest  is  a  condition  subsequent  which  does  not  impair  the  vested 
interest  of  a  wife,  designated  as  beneficiary  unless  and  until  insured 
should  reach  the  designated  age  and  then  choose  to  surrender.^ 

§  811.  Wife's  rights:  delivery  of  policy  as  security. — A  wife's 
contingent  interest  in  a  policy  on  her  husband's  life  for  her  benefit, 
or,  in  case  of  her  death,  then  for  her  children,  is  only  pledged  by  a 
mere  delivery  of  the  policy  to  secure  the  joint  note  of  herself  and 
husband,  but  the  policy  is  not  assigned  in  such  case  where  it  pro- 
vides for  assignment  only  by  writing.^ 

§  812.  When  wife  has  only  equitable  lien. — If  sums  are  advanced 
for  assessments  on  a  policy  on  another's  life,  under  an  agreement 
that  the  one  making  such  advances  shall  hold  the  policy  as  secur- 
ity for  their  repayment,  and  his  wife's  name  is  inserted  in  the 
policy  merely  to  make  the  security  more  effectual,  the  wife  has 
only  an  equitable  lien  to  the  amount  of  her  husband's  advances.^ 

20  Grand  Lodge  Colored  Knights  of  Burridge  v.  Roe,  1  Y.  &  C.  Chy.  183). 
Pythias  v.  Smith,  89  Miss.  718,  119  .  .  .  The  wife  was  the  absolute 
Am.  St.  Rep.  719,  42  So.  89.  and  sole  owner  of  the  policy  of  in- 

As    to    who    takes    under    desig-  surance;  her  title  was  as  absolute  as 

nation   of    "widow,"    see    note   in   33  that   to    any    oilier    property    bought 

L.R.A.(N.S.)   810,  825,  827.  and   owned' by   her:"   Id.  453,   454; 

21  Sheets  v.  Sheets,  4  Colo.  450.  36  clllng  Triston  v.  Hardy,  14  Beav. 
Pae.  310,  opinion  by  Reed,  J.  "The  232;  Glanz  v.  Gloeckler,  "104  111.  573, 
wife,  aside  from  the  marital  relation,  44  Am.  Rep.  94. 

had    by    reason    of    the    advances    of        ^  Filley  v.  Illinois  Life  Ins.  Co.  93 

money  made  to  him  an  insurable  in-  Kan.  203,  144  Pae.  257. 
terest  in   the  life  of  her  husband :  "        ^  c;o  held  in  Travelers'  Ins.  Co.  v. 

Id.   453    (citing   Connofticut   i\1utual  Ilealey    (N.   Y.   S.   C.)    86   Ilun    (N. 

Ins.  Co.  V.  Luehs,  108  U.  S.  498,  27  Y.)  524.  33  N.  Y.  Supp.  911,  67  N. 

L.  ed.  800,  2  Sup.  Ct.  949';  Cammack  Y.  St.  Rep.  686.     See  .Jackson  Bank 

V.  Lewis,  15  Wall.    (82  U.   S.)    6-13,  v.  Williams,  77  Miss.  398,  26  So.  965, 

21  L.  ed.  244;  Brockwav  v.  Connec-  29  Ins.  L.  .1.  857. 
ticut  Mutual   Ins.   Co.   29    Fed.   766.        3  i\i(.Donald  v.  Humphries,  56  Ark. 

The  court  also  said:   "Admitting  that  63,  19  S.  W.  234.    The  certificate  was 

the  husband  paid  one  i)roiniuiu  with  in  (he  American  Legion  of  Honor,  a 

his  own  money  does  not  change  the  mutual  life  insurance  society.    Under 

contract,    nor    in    any    way    affect    it  the  by-laws,  cert  ideates  could  (mly  bo 

(Triston    v.    Hardy,    14   IBeav.    232;  issued  for  "the  beueilL  of  the  mem- 
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§  813.  Wife's  rights  where  husband's  misrepresentations  induce 
her  to  join  assignment. — If  an  assignment  as  collateral  :-ecurity  of 
a.  policy  on  the  husband's  life,  is  made  by  him  and  his  wife,  who  is 
the  beneficiary,  and  the  assignee  has  acted  in  good  faith,  without 
knowledge  of  claimed  misrepresentations  made  by  the  husband  to 
his  wife,  as  to  the  amount  of  his  indebtedness,  she  cannot  avail 
herself  of  such  misrepresentations  as  against  said  assignee.* 

§  814.  "Wife:"  effect  of  payment  to  woman  designated  as  wife 
while  lawful  wife  living. — If  Hie  society,  in  good  faith,  pays  the 
fund  to  a  woman  to  whom  the  insured  has  directed  payment,  and 
in  such  direction  has  designated  her  by  name  as  his  wife,  this  will 
operate  as  a  bar  to  any  claim  on  the  part  of  the  lawful  widow  of 
the  member  against  the  society.^ 

§  815.  "Wife"  as  beneficiary:  no  marriage  ceremony  per- 
formed.— Though  there  may  never  have  been  any  marriage  cere- 
mony performed,  yet  if  a  woman  and  man  have  lived  together  as 
man  and  wife,  and  under  the  laws  of  the  state  in  which  they  have 
so  resided  they  are  recognized  as  man  and  wife,  the  woman  will 
take  as  beneficiary,  under  a  policy  issued  to  the  man  insuring  his 
•"wife"  as  beneficiary,  or  under  the  general  provision  of  a  charter 
making  the  fund  payable  to  the  ''wife."  ^  So  where  a  man  and 
woman  live  together  as  husband  and  wife  and  are  reputed  to  be 
such  in  the  neighborhood  in  which  they  reside,  she  can  under 
the  designation  of  wife  as  beneficiary  in  a  life  policy  recover  the 
proceeds  even  though  the  member  had  deserted  his  lawful  wife.'' 
But  a  woman  who  has  lived  illicitly  with  a  member  as  his  wife 
for  years  when  he  was  separated  from  his  wife,  who  survives  him, 
is  not  entitled  to  recover  where  the  statute  provides  tHat  benefits 
shall  be  payable  only  to  the  widow,  among  others.  And  the  use  of 
the  words  "his  wife"'  after  the  name  of  one  to  whom  the  certificate 
is  made  payable  as  the  wife  of  the  member,  but  who  was  not  his 
lawful  wife,  does  not  affect  the  claim  of  the  lawful  wife  and  where 
the  society  is  a  beneficial  society  within  the  meaning  and  provi- 
sions of  the  statute,  the  lawful  wife  would,  in  such  a  case,  be  en- 
titled to  her  share  of  the  fund.^ 

ber's  family  or  those  dependent  up-  ^  Watson     v.     Centennial     Mutual 

on  him  for"  support."     It  was  admit-  Life  Assoc.  21  Fed.  698. 

ted  that  the  wife  of  the  holder  of  the  As  to  who  takes  under  designation 

policy    (tlie   wife   be-in?   payee)    was  of   "wife"   or   "widow,"   see   note   in 

not  within  said  class.    ^         "  33  L.R.A.(N.S.)   816,  825,  827. 

4  So  held  in  Kulp  v.  Brant,  162  Pa.  '  Pi'udential  Ins.  Co.  of  America  v. 
St.  222,  29  Atl.  729.  Morris,  —  N.  J.  Eq.  — ,  70  Atl.  924. 

5  So  held  in  Sui)i)lee  v.  Knishts  of  »  Meinhardt  v.  Meinhardt,  117  Md. 
Birminoham  (Pa.)  18  Week.  Not.  426,  83  Atl.  715,  Code  Pub.  Genl.  L. 
Cus.  280.     See  §  816  herein.  art.  24,  see.  210.   The  court  per  Boyd, 
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§  815a.  Wife:  agreement  to  become  mistress. — An  a.u;recinent  to 
become  a  man's  mistress  on  condition  tliat  he  will  insure  his  life 
for  her  benefit  is  based  upon  an  illegal  consideration  and  she  can- 
not recover  under  a  certificate  in  a  voluntary  benevolent  associa- 
tion where  he  dies  without  havinti  aiipointed  a  beneficiary.^ 

§  816.  "Wife"  or  "widow"  as  beneficiary  where  insured  has 
married  when  lawful  wife  living. — In  two  cases  in  New  York  the 
question  has  arisen  as  to  who  is  entitled  to  the  funds,  upon  the 
death  of  a  member  of  a  mutual  benefit  society,  under  a  certificate 
which  is  payable  to  the  wife  or  widow  of  the  member,  where  it 
appeal's  that  the  member  had  a  lawful  wife  living  at  the  time  of 
his  pretended  marriage  to  the  woman  with  whom  he  was  living  at 
the  time  of  his  death. ^°  Although  in  one  of  these  cases  ^^  it  was 
held  that  the  woman  with  whom  the  member  was  living  at  the 
time  of  his  death  could  recover,  yet  this  cannot  be  considered  as 
decisive  of  the  question  under  all  circumstances.  There  are  several 
elements  which  enter  into  the  consideration  of  the  question.  If 
it  clearly  appears  that  the  society  has  recognized  the  woman  as  the 
beneficiary  who  will  be  entitled  to  the  proceeds,  then  she  may  re- 
cover. Though  the  by-laws  provide  that  the  fund  shall  be  i)ayable 
to  the  wife  or  widow  of  the  insured,  and  thus  may  contemplate  the 
lawful  widow,  it  does  not  prevent  the  society  from  recognizing  one 
as  beneficiary  who  may  be  occupying  the  relation  of  wife  to  the 
insured.  On  the  other  hand,  the  provision  can  reasonably  be  said 
to  have  presumably  in  contemplation  only  the  lawful  wife  or  widow 
of  the  member.  To  enable  a  woman  to  recover  who  is  not  the 
member's  legal  wife,  though  holding  to  him  presumably  the  rela- 

C.  J.,  said :  "Our  conclusion,  there-  ^°  Story  v.  Williamsbursjli  ^Masou- 
fore,  is  that  if  this  society  is  a  fra-  ic  Ben.  Assoc.  95  N.  Y.  474.  In  this 
ternal  benoticial  society  as  defined  by  case  the  woman  with  wliora  the  in- 
cur statute  and  this  certificate  was  sured  was  living  at  the  time  of  his 
issued  under  that  plan;  the  appehant  death  was  held  entitled  to  recover; 
is  not  entitled  to  tlie  fund  in  contro-  Schnook  v.  Independent  Order  Sons 
versy.  If,  however,  it  is  shown  that  of  Benjamin.  21  -Jones  &  S.  (53  N. 
it  is  not  such  a  society,  but  is  simply  Y.  Super.  Ct.)  181.  In  this  case  the 
an  insurance  company  on  the  mutual  facts  were  held  insufficient  to  war- 
or  co-ojjerative  phm,  tlicn  as  sec.  210  rant  sucli  a  recovery.  This  last  case 
of  art.  23  is  not  applicable,  she  is  distinguishes  the  former.  See  Kult 
entitled  to  recover  the  fund,  as  we  v.  Nelson,  53  N.  Y.  Supp.  05,  24  ^Fisc. 
know  of  no  legal  reason  why  such  20,  certificate  in  favor  of  wife  with 
insurance  could  not  have  been  taken  lawful  husband  living  is  void.  See 
out  for  her  lienefit.     But  the  record  §  814  herein. 

is  not  sufficient  to  enable  us  to  now  ^^  Story   v.   Williamsburg  Masonic 

determine  which  it  was."  Benefit  Assoc.  95  N.  Y.  474,  476. 

^  West  V.  Grand  Lodge  Ancient 
Order  United  Workmen,  14  Tex.  Civ. 
App.  471,  87  S.  W.  966. 
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lion  of  wife,  it  should  clearly  appear  that  the  society  recognized 
her  as  the  beneficiary  to  whom  the  fund  should  be  'payable.  The 
mere  fact,  that  one  has  lived  with  the  member  as  his  wife  doe^  not 
establish  that  the  society  has  accepted  her  as  beneficiary,  to  the 
exclusion  of  a  lawful  wife  Hving  when  the  member  deceased.  So 
the  mere  designation  either  in  the  charter  or  by-laws,  or  in  the 
certificate,  that  the  fund  shall  be  payable  to  the  "wife"  or  "widow" 
of  the  member,  should  be  construed  as  referring  only  to  the  lawful 
wife  or  widow,  and  the  fact  that  one  is  occupying  the  relation  of 
wife  to  the  insured,  when  he  has  a-  former  legal  wife  living,  should 
not  enable  her  to  recover,  .though  she  believes  herself  the  lawful 
wife.  Concubinage  is  not  encouraged  by  the  courts. ^^  A  bene- 
ficiary, however,  designated  under  the  original  certificate  as  wife 
of  assured  is  presumed  to  be  the  legal  wife  and  proof  of  marriage 
strengthens  the  presumption  which  increa.^es  with  time  and  such 
presumption  is  not  overcome  by  proof  df  a  former  marriage  even 
though  coupled  with  the  testimony  of  the  former  wife  that  no  stei)s 
had  been  taken  by  her  for  divorce  and  that  no  papers  therefor  had 
been  served  upon  her.^^  So  a  designation  of  a  beneficiary  as  the 
wife  of  the  member  is  not  a  warranty  but  merely  descriptive  and 
such  beneficiary  is  entitled  to  recover  the  proceeds  even  though 
another  was  the  lawful  wife,  where  neither  the  rules  of  the  order 
nor  the  statute  contain  any  requirement  that  the  beneficiary  be  a 
lawful  wife  and  the  member  is  permitted  under  the  rules  to  change 
the  beneficiary  even  though  he  had  a  wife  and  children,^*  And  it 
is  not  contrary  to  public  policy  to  permit  mutual  benefit  associ- 
ations to  issue  policies  of  insurance  in  favor  of  tho.«e  occupying 
marital  relations  to  each  other,  in  the  honest  l^elief  that  they  are 
husband  and  wife,  though  they  may  be  mistaken  in  their  behef 
as  to  their  competency  to  contract  marriage.^^  And  it  is  held  that, 
inasmuch  as  a  man  may  insure  his  own  life,  and  carry  the  insur- 
ance himself  for  the  benefit  of  anyone  even  though  without  an 
insurable  interest,  it  is  not  material,  whether  a  woman,  designated 
in  a  benefit  certificate  as  "his  wife,"  is  his  lawful  wife  or  not.^^ 

^2  Bolton   V.   Bolton,   73   Me.    299;  second  marriage,  limitations  thereon 

Grand    Lodge    Order    of    Hermann-  and  bnrden  of  proof,  see  note  89  Am. 

Soeline  v.  Eisner,  26  Mo.  App.  108;  St.  Rep.  198-206. 

Sflniook  V.  Independent  Order  Sons  ^^  SlanoJiter  v.  Slaughter,  186  Ala. 

of  Benjamin,  21  Jones  &  S.   (53  N.  302,  65  So.  348. 

Y.  Super.  Ct.)  181;  Sullivan  v.  i^  gypreme  Tent,  Knights  of  Mac- 
Grand  Lodge  Kniglits  of  Pythias,  97  cabees  v.  McAllister,  132  Mich.  69, 
Miss.  218,  52  So.  360.  102  Am.  St.  Rep.  382,  92  N.  W.  770. 

^^  Pittinger  v.   Pittinger,   28   Colo.  ^^  Ducksl)ury    v.    Supreme    Lodire 

308,   89  Am.   St.   Rep.   193,   64   Pac.  Shield  oC  Honor,  4  Lack.  Leg.  N.  172, 

195.  See  §§  729,  729a  herein. 

As   to    presumptions   in    favor    of 
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Again,  the  word  "wife"  may  properly  be  used  to  denominate  tlie 
relationship  between  a  member  and  a  woman  living  with  liim  as 
his  wife  at  the  time  of  his  death,  under  the  honast  belief  of  Ijotli 
that  they  are  legaHy  married,  and  for  all  purposes  of  the  policy 
and  within  the  spirit  of  the  plan  of  insurance,  which  is  for  the 
benefit  of  the  members'  wives,  children,  etc.,  said  beneficiary  was 
his  wife,  and  she  is  entitled  as  such,  upon  the  member's  death,  the 
dues  and  assessments  having  been  accepted  by  the  society,  to  the 
proceeds  of  the  certificate,  even  though  at  the  time  said  marriage 
was  contracted,  a  prior  undissolved  marriage  had  existed  between 
him  and  a  woman  who  had  disappeared  and  was  believed  dead  as 
she  had  been  unheard  of  for  over  seven  years.^"^  And  if  a  man 
and  woman  live  and  cohabit  together  as  husband  and  wife  in  good 
faith,  under  tlie  mistaken  belief  that  they  are  competent  to  enter 
into  the  marriage  relation,  and  he  obtains  insurance  in  a  benefit 
association,  Avhnse  by-laws  provide  that  payment  shall  be  made  to 
the  wife,  dependent,  mother,  or  etc.,  of  the  member,  the  money, 
on  his  death,  must  be  paid  to  the  woman  with  whom  he  has  thus 
lived,  rather  than  to  his  mother,  who  has  treated  them  as  husband 
and  wife  for  a  long  period  of  years  with  full  knowledge  of  the 
facts.^^  But  where  a  woman  contracts  a  bigamous  and  void  mar- 
riage and  the  designation  fails  the  benefit  is  payable  to  the  lawful 
wife  of  the  deceased  member  where,  within  the  laws  of  the  society, 
the  wife  is  given  preference. ^^ 

§  817.  "Wife"  or  "widow"  as  beneficiary:  regular  life  policy: 
effect  of  divorce. — It  is  a  general  rule  in  life  insurance  that  if  a 
policy  is  valid  at  its  inception,  it  will  not  be  avoided  by  a  subse- 
quent cessation  of  the  insurable  interest,  in  the  absence  of  a  provi- 
sion in  the  contract  to  that  effect,  and  provided  the  interest  w^.as  not 
merely  a  colorable  one,  simply  intended  to  avoid  the  rule  as  to 
wager  policies.^"  AVe  have  already  seen  that  a  wife  has  an  insur- 
able interest  in  the  life  of  her  husband,^  and  that  when  a  policy  of 
regular  life  insurance  is  taken  out,  in  which  she  is  named  as  bene- 

17  Grand  Lod-e  Knights  of  Pythias  336,  51  L.R.A.  787,  84  Am.  St.  Rep. 
of  North  &  South  America  v.  Bavn-    578,  84  N.  W.  297. 

arcl,   9   Ga.  App.   71,  70   S.   E.   678.  ^^  Duenser  v.  Supreme  Council  of 

See    Equitable    Life    Assur.    ^oc.    v.  Royal    Arcanum,    262    111.    475,    51 

Patterson,  41   Ga.   365,  5   Am.   Dec.  L.R.A.(N.S.)      726     (annotated     on 

535;  De  Grote  v.  De  Grote,  175  Pa.  who   is  a  "dependent"),   104   N.    E. 

50,  34  Atl.  312;   Overbeck  v.   Over-  801. 

beck,  155  Pa.  5,  25  Atl.  646.  ^o  ggg  §  ggo  herein  and  co7npare  § 

18  Supreme  Tent  Kniglits  of  Mae-  729  herein.     See  also  P.lum  v.  New 
oabees   v.   McAllister,  132   Mich.   69,  York  Life  Ins.   Co.  197   Mo.  513,  8 
102  Am.  St.  Rep.  382,  92  N.  W.  770.  L.R.A.(N.S.)  923,  95  S.  W.  317. 
See  Barker  v.   Valentine,  125  Mich.  i  See  also  §  1054  herein. 
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fieiary,  she  has  a  vested  interest  in  the  policy;^  therefore,  in  ac- 
cordance with  the  above  principles,  it  would  seem  to  follow  that  if 
a  policy  is  taken  out  upon  a  husband's  life,  and  the  wife  is  named 
as  beneficiary  therein,  a  subsequent  divorce  would  not  destroy  her 
rights  under  the  policy,  and  this  is  the  rule  in  the  absence  of  a 
statute  to  the  contrary,^  especially  so  if  no  attempt  is  made  to 
change  the  beneficiary  after  the  divorce  and  the  insured  keeps  the 
annual  dues  and  assessments  paid.*  So  a  wife  to  w^hom  a  twenty- 
year  endowment  policy  is  payable  in  the  event  of  the  death  of  the 
hu.iiband  within  twenty  years  and  during  her  lifetime  acquires  a 
vested  interest  in  the  policy,  which  is  not  devested  by  a  decree  of 
divorce  in  her  favor,  nor  by  an  agreement  on  her  part,  in  case  the 
divorce  is  granted,  to  accept  certain  specified  property  as  alimony 
and  relinquish  to  the  husband  all  claim  arising  out  of  tiie  marital 
relation  to  any  of  his  property.*  And  where  a  policy  is  taken  out 
by  assured  and  delivered  by  him  to  his  wife  as  a  settlement  upon 
her  of  the  proceeds  thereof  and  she  pays  the  premiums  thereon 
and  that  contract  is  never  discharged  but  the  time  for  its  perform- 
ance is  extended  for  an  additional  term  by  a  rider,  a  divorce  does 
not  invalidate  the  pre-existing  valid  contract  and  the  divorced 
wife's  insurable  interest  is  to  be  tested  as  of  the  date  of  the  origi- 
nal contract  and  not  as  of  the  date  of  the  rider.^  So  in  an  action  by 
a  divorced  wife  to  recover  upon  a  policy  of  insurance  payable  to 
her,  it  is  no  defense  that  the  insurer  has  paid  a  judgment  recovered 
again.^t  him  by  the  administrator  of  her  decea.sed  husband  upon 
the  same  policy,  and  evidence  of  such  payment  is  properly  exclud- 
ed.' 

2  See  §§  730-731  herein.  *  Wallace   v.   Mutual   Benefit   Life 

•  3  Connecticut  Mutual  Life  Ins.  Co.  Assoc.  !:)7  Minn.  27,  3  L.R.A.{N.S.) 

V.   Sehaffer,  94  U.  S.  457,  24  L.  ed.  478    (annotated  on  effect  of  divorce 

251;  Begley  v.  :\Iiller,  137  111.  App.  on  rights  of  beneficiary),  106  N.  W. 

278;  Filley  v.  Illinois  Life  Ins.   Co.  84. 

93  Kan.  293,  144  Pae.  257 ;  Grego  v.  6  Marquet  v.  iEtna  Life  Ins.  Co. 
Grego,  78  Miss.  443,  28  So.  817.  See  128  Tenn.  213,  L.R.A.1915B,  749,  159 
McKee  v.  Phoenix  Ins.  Co.  28  Mo.  S.  W.  733,  42  Ins.  L.  J.  1706. 
383,  75  Am.  Dec.  129;  Overhiser  v.  '  McGrew  v.  Mutual  Life  Ins.  Co. 
Overhiser,  63  Ohio  St.  77,  50  L.R.A,  133  Oal.  85,  84  Am.  St.  Rep.  20,  64 
552,  81  Am.  St.  Rep.  612,  57  N.  E.  Pac.  103.  Writ  of  error  dismissed  in 
965,  29  Ins.  L.  J.  861 ;  Insurance  Mutual  Life  Ins.  Co.  v.  McGrew,  188 
Policy,  In  re,  7  Ohio  N.  P.  527,  5  U.  S.  291,  47  L.  ed.  480,  23  Sup.  Ct. 
Ohio  S.  &  C.  P.  Dec.  561 ;  Aetna  Life  375,  63  L.R.A.  33,  as  to  review  of  de- 
Ins.  Co.  V.  Mason,  14  R.  I.  583.  cisions  by  state  courts;  decree  of  di- 
*  Filley  v.  Illinois  Life  Ins.  Co.  93  vorce;  Hawaiian  laws;  treaty  rights. 
Kan.  193,  L.R.A.1915D,  134,  144  Pac. 
257. 
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Phis  question,  however,  arose  in  a  case  before  the  Connecticut 
supreme  court, ^  wliere  it  apj^eared  that  a  husband  procured  a  poHcy 
on  his  life  payable  to  his  wife,  for  her  sole  use,  or,  in  case  of  her 
death  before  his,  to  their  children ;  the  charter  of  the  insurance 
coinj)any  providino;  for  such  insurance  and  protcctin.o;  the  interests 
of  the  beneficiaries.  The  policy  was  issued  to  the  wife  and  de- 
livered to  and  kept  by  her.  She  obtained  a  divorce  seven  years 
after,  and  afterward,  without  his  knowledge,  surrendered  the  pol- 
icy to  the  company  and  took  a  paid-up  one,  conforming  in  all 
respects  to  the  original.  The  husband  had  paid  the  annual  pre- 
miums except  the  one  next  preceding  the  divorce,  which  was  paid 
by  her.  There  were  no  children.  She  died  soon  after,  and  a  little 
later  he  also  deceased,  and  it  was  held  that  her  representatives,  and 
not  his,  were  entitled  to  the  insurance  money. 

§  817a.  Same  subject:  statutes. — Notwithstanding  a  wife's 
vested  interest  as  beneficiary  if  the  statute  provides  that  insured 
may  change  the  designation,  in  case  of  "divorcement"'  before  the 
husband's  death,  upon  written  notice  to  the  company  such  change 
may  be  effected  upon  compliance  with  the  statute  irrespective  of 
the  question  of  who  was  at  fault  under  the  decree  of  dissolution, 
as  the  term  "divorcement"  means  a  decree  of  dissolution  of  the 
marriage  by  a  body  having  competent  jurisdiction.^  But  a  stat- 
ute providing  for  a  change  of  beneficiary  in  case  of  a  life  insurance 
policy  in  favor  of  a  married  woman  upon  her  husband's  life  in  the 
event  of  the  divorcement  of  the  wife  bei^re  the  husband's  death 
does  not  apply  where  the  policy  is  for  the  benefit,  not  only  of  the 
wife,  but  of  the  children  of  the  parties.  Nor  does  the  granting  of  a 
divorce  bring  an  existing  insurance  policy  in  favor  of  the  wife 
upon  the  life  of  the  husband  within  the  rule  requiring  insurable 
interest  to  support  a  life  insurance  policy,  so  as  to  destroy  the 
vested  right  of  the  wife,  and  render  the  policy  subject  to  a  sub- 
sequently enacted  statute  permitting  change  of  beneficiary  in  cases 
of  policies  in  favor  of  a  wife  when  a  divorce  is  granted.^'' 

A  right  to  change  the  beneficiary  is  governed  by  Ihe  law  of  the 
state  where  the  insurance  was  negotiated  even  though  the  policy 
provides  that  it  is  to  be  construed  by  the  laws  of  another  state,  so 
that  if  the  statute  of  the  former  state  provides  for  a  change  of  bene- 

^  Phonnix  Mutual  Life  Ins.  Co.  v.        As  to  divorce  law  of  N.  Y.  devest- 

Dniiham,  46  Conn.  79,  33  Am.  Rep.  ins:  bcneliciarv  guilty  of  mlultcrv.  un- 

14.  <lcr  divorce  decree,  of  all  interest  in 

^  Havfn  V.  Home  Ins.  Co.  140  Mo.  insurance  policy  proceeds. 
App.  291,  130   S.  W.  73,  Rev.   Stat.        i"  Blum  v.  New  York  Life  Ins.  Co. 

Mo.  1899,  sec.  7895,  Ann.  Stat.  1906,  197  31o.  :)13,  8  L.R.A.(N.S.)  923,  95 

p.  3974.  S.  W.  317. 

1801 


§  818  JOYCE  ON  INSURANCE 

ficiary  in  case  of  divorce,  upon  written  notice  to  the  company  such 
statute  will  control. ^^ 

§  818.  "Wife"  or  "widow"  as  beneficiary:   mutual  benefit  certifi- 
cate :   effect  of  divorce. — The  effect  of  divorce  seems  to  be  to  termi- 
nate the  relation  of  "wife"  under  a  mutual  benefit  certificate,  so 
that  if  a  wife  is  designated  and  she  obtains  a  divorce,  she  loses  her 
right  to  claim  any  part  of  the  fund.    This  rule  rests  on  the  ground 
tliat  the  status  of  the  beneficiary,  being  the  sole  inducement  for  the 
insurance,  the  object  of  the  benefit  is  and  always  remains  in  the 
person  filling  that  particular  status,  and  the  name,  when  given,  is 
a  mere  descriptive  designation. ^^    And.  this  rule  has  been  supported 
where  the  payment  of  the  fund  is  limited  to  the  ''heirs  or  members 
of  his  family.""     In  this  case  the  court,  per  Knowlton,  J.,  said: 
"There  must  then  be  a  relation  to  the  deceased,  such  as  is  contem- 
plated by  the  agreement  of  association  and  the  by-laws  relating  to 
payment,  and  this  view  is  strengthened  by  a  consideration  of  the 
statute  under  which  the  association  was  organized.^*     At  the  time 
of  the  death  of  L.  E.  Taylor,  his  former  wife,  Etta  A.  Taylor,  was 
not  a  member  of  his  family,  nor  one  of  his  heirs,  but  her  connec- 
tion with  him  had  been  severed  by  the  divorce.    We  therefore  think 
she  had  lost  her  rights  under  the  designation  of  her  former  hus- 
band, and  was  not'entitled  to  anything  from  the  defendant  asso- 
ciation after  his  death."  ^^     The  insured,  before  his  death,  also 
changed  the  beneficiary.     So  in  a  case  in  the  Missouri  court  of 
appeals  it  is  held  that  if  the  articles  of  incorporation  of  a  benefit  so- 
ciety provide  that  the  proceeds  of  a  benefit  certificate  shall  be  pay- 
able in  accordance  with  the  will  of  the  insured,  and  if  there  is  no 
will,  then  to  his  widow,  his  child,  or  children,  or  to  his  mother, 
a  divorced  wife  is  not  entitled  to  the  proceeds  of  a  certificate  made 
•payable  to  the  wife,  especially  where  she  has  married  another.^'^ 

11  Haven  v.  Home  Ins.  Co.  149  Mo.  i^  Tyler  v.  Odd  Fellows  Mutual  Re- 
App  '^91  130  S  W.  73,  Rev.  Stat,  lief  Assoc.  145  Mass.  134,  136,  13  N. 
Mo.  1899,'  see.  7895,  Ann.  Stat.  1906,    E.  360. 

p_  3794.  1^  Order  of  Railway  Conductors  v. 

12  Order  of  Ry.  Conductors  of  Koster,  55  Mo.  App.  186.  Tliat  di- 
America  v.  Lally  (St.  L.  C.  A.  1894)  vorce  terminates  rights  of  "wife"  m 
3  Mo  Le"-.  News,  136.  See  notes  in  fund,  see  Tyler  v.  Odd  Fellows  Mu- 
50  LRA'  553;  3  L.R.A.(N.S.)  478;  tual  Relief  Assoc.  145  Mass.  134,  13 
39  L.R.A.(N.S.)  370;  and  L.R.A.  N.  E.  360;  Order  of  Ry.  Conductors 
1915D    130  of   America  v.   Lally,    St.   L.   C.   A. 

"Tyler    v.    Odd    Fellows'    Mutual  (1894)  3  Mo.  Lea:.  News,  136;  Amer- 

Relief"  Assoc.  145  Mass.  134,  13  N.  E.  ican  Lc2:ion  of  Honor  v.   Smitli,  4o 

360  N.  J.  Eq.  466,  17  Atl.  770;  Schon- 

i^Pnb    Stat.  c.  115,  sees.  2,  8;  El-  field  v.  Turner,  75  Tex.  324,  12  S.  W. 

sey  V.  Odd  Fellows'  Relief  Assoc.  142  626,  7  L.R.A.  189,  19  Ins.  L.  J.  238; 

Mass  2''4  7  N  E  844  O'Reilly  v.  O'Reillv,  28  Canadian  L. 
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A  divorced  woman  is  neither  wife  nor  widow  as  these  words  are 
used  in  a  statutory  designation  of  classes  and  cannot  recover  tlie 
proceeds  of  the  certificate."  Nor  can  a  divorced  wife  share  in  the 
proceeds  of  a  mutual  benefit  certificate  on  the  husband's  life,  wliich 
is  payable  by  law  to  his  heirs."  So  a  woman  who  divorces  her 
husband,  who  has  named  her  as  beneficiary  in  a  mutual  benefit 
certificate,  forfeits  her  rights  thereunder  where  the  statute  provides 
that  payment  of  such  certificate  shall  be  only  to  families,  heirs, 
blood  relatives,  affianced  husband,  affianced  wife,  or  to  persons 
dependent  on  the  member."  So  by  obtaining  a  divorce  a  wife's 
dependency  is  held  to  determine  and  the  fund  in  such  case  will  go 
to  the  heirs  where  the  by-laws  so  provide.^"  Under  a  Kansas  de- 
cision if  upon  obtaining  a  decree  of  divorce  the  wife  also  obtains  a 
judgment  which  under  said  decree  becomes  a  lien  upon  certain 
pro[)erty  of  her  husband's  she  will  not  be  entitled  to  recover  as  a 
beneficiary  unless  she  is  within  the  class  designated  as  a  dependent 
by  both  tiie  st^itute  and  the  association's  by-laws  and  this  is  a  ques- 
tion of  fact  the  burden  of  proving  which  rests  upon  her.  If  in 
such  case  it  is  shown  that  her  husband's  death  deprived  her  of 
all  means  to  enforce  her  judgment  she  will  be  a  dependent  upon 
him  to  the  extent  of  her  interest  in  the  judgment  and  she  could 
recover  as  beneficiary  the  amount  thereof  with  costs  of  suit  and 
any  balance  of  the  proceeds  would  be  payable  to  the  heirs  of  the 
member  but  the  fact  that  at  the  time  of  said  husband's  death  the 
judgment  was  unsatisfied  would  not  make  her  a  dependent  if  his 
death  did  not  prevent  collection  of  said  judgment  and  if  it  appears 
that  nothing  prevents  collection  by  her  of  the  judgment  she  can- 
not recover  as  a  dependent  beneficiary.^  Again  a  divorced  wife  has 
no  such  vested  right  under  a  certificate  obtained  prior  to  the  divorce 
under  an  agreement  with  the  insured  and  on  which  she  paid  the 
assessments,  as  to  prevent  the  husband  from  changing  the  bene- 
ficiary to  his  wife  by  a  subsequent  marriage  where  the  society's  by- 
laws authorize  a  change  of  beneficiary  whenever  the  member  desires 
so  to  do.'' 

But  a  divorce  does  not  terminate  the  rights  of  the  woman  in  a 

Times,  929.     See  Re  Williams  &  An-        "  Green  v.  Green,  147  Ky.  608.  30 

cient  Order  United  Workmen.  U  0.    L-S'^^-^^'i'^t^   ^*"^"'  "^"^n  ^'  ^^I'll'Vii" 
T    T>     ^or>    in  r\   Av    r.    sn    01  r;  ^0  j:joy.^i  League  v.  Casev.  144  III. 

L.  R.  482,  10  0.  ^^  .  R.  50,  21o.  ^^^^   ^'    g^^  g^  773-7731.  l.eroin. 

"  Dahlin    v.    Knights    of    IModeru  1  Johnson  v.  Grand  Lodge  Ancient 

Maccabees,  151  Mich.  644,  115  N.  W.  Order    United    Workmen,    01    Kan. 

975;  Pub.  Acts  Mich.  1893,  p.  186,  314^  137  Pa^.  110,  50  L.R.A.r^N.S.) 

No.  110,  see.  1.  401. 

18  Schonfield    v.    Turner.    75    Tex.  ^  Schiller-Bund     v.      Knack,     18  \ 

324,  7  L.R.A.  189,  12  S.  W.  626.  :\Iich.  95,  150  N.  W.  337. 
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benefit  certificate  on  the  man's  life,  where  it  is  made  payable  to  her 
b}^  name,  and  the  statutes  permit  such  certificate  to  be  issued  in 
favor  of  the  wife  or  legatee,  while  no  attempt  is  made  to  change  the 
beneficiary  after  the  divorce.^  Nor  does  a  divorce  preclude  re- 
covery by  a  wife. who  is  designated  as  beneficiary,  by  insured  in 
the  relief  department  of  a  railroad,  where  he  permits  her  name 
to  remain  as  beneficiary  and  fails  to  designate  another.^  Nor  is 
divorce  synonymous  with  death  imder  a  provision  of  the  by-laws 
that  if  the  beneficiary  dies  the  proceeds  shall  go  to  certain  heirs 
where  there  is  no  further  designation  by  insured.^ 

If  a  wife  who  is  designated  as  beneficiary  obtains  a  divorce 
and  the  highest  officer  of  the  order  with  knowledge  thereof  in- 
duces her  to  continue  paying  dues  she  is  entitled  on  the  member's 
death  to  the  proceeds  of  the  certificate,  even  though  the  by-laws 
provide  that  if  a  wife"  who  is  beneficiary  obtains  a  divorce  the 
benefits  shall  be  paid  to  another,  for  such  by-law  is  w^aived.^ 

Where  husband  and  wife  separate  and  both  remarry  and  a 
])olicy  payable  to  insured's  widow  or  heir  is  taken  out  after  he 
remarries  his  first  wife  will  be  estopped  as  against  the  w^oman 
claiming  as  second  wife  to  claim  any  benefits,  where  her  acts 
amount  to  an  acquiescence  in  the  rights  of  the  parties  to  contract 
a  second  marriage.'' 

§  819.  "Wife:  articles  of  separation. — Articles  of  separation  exe- 
cuted subsequently  to  naming  the  wife  as  beneficiary  do  not  pre- 
clude her  recovering  the  fund,  even  though  there  is  an  attempted 
transfer  by  will  and  assignment.* 

3  White  V.  Brotherhood  of  Ameri-  248,  45  L.R.A.(N.S.)  209,  122  S.  W. 

can     Yeomen,     124     Iowa,    293,     66  981. 

L.R.A.  164,  99  N.  W.  1071.  '='  Woodson  v.  Colored  Grand  Lodge 

^  Farra  v.   Braraan,  171  Ind.   529,  of  Knights  of  Honor  of  America,  97 

86  N.  E.  843,  s.  c.  —  Ind.  App.  — ,  Mis.s.  210,  52  So.  457. 

84  N.  E.  155,  —  Ind.  App.  — ,  82  N.  *  ji^j^g  ^.    Banner  Lodge,  139  Pa. 

E.  926.  St.  414,  21  Atl.  4,  affirming  37  Pa. 

5  Overhiser  v.   Overhiser,  14   Colo.  L.  J.  (Pa.)  446.     See  Supreme  Tent 

App.  1,  59  Pac.  75.  Knights  of  Maccabees  of  the  World 

^  Snvdor     v.     Supreme    Ruler     of  v.  Altmann,  134  Mo.  App.  363,  114 

Fraternal   Mystic    Circle,   122   Tenn.  S.  W.  1107. 
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CHAPTER  XXXIII. 

BENEFICIARIES,  CONTINUED. 

§  825.     Sirbsequent  marriage  of  insured. 

§  826.     Widow  and  surviving  children:  second  marriage. 

§  827.     Where    beneficiary    under    mutual    benefit    certificate    dies    before 

assured. 
§  828.     Where  beneficiary  under  life  policy  dies  before  assured. 
§  829.     Where   beneficiary   dies    before   insured:    life   policy:    conclusion. 
§  830.     Death  of  wife:  subsequent  marriage  of  insured  or  member:  effect 

where   wife  is  designated  as   beneficiary. 
§  830a.  Where    wife    dies    before    husband:    resulting   trust    in    favor    of 

husband's  estate. 
§  831.     Where  death  of  beneficiary  occurs  after  that  of  insured  but  before 

payment  of  fund. 
§  832.     Death  of  beneficiary  and  insured:  common  disaster. 
§  833.     Vv'here  beneficiary  kills  insured. 
§  834.     Killing  assured  by  insane  beneficiary. 
§  835.     Where  killing  is  involuntary. 
§  836.     Killing  by  sane  assignee. 
§  837.     Assignment  by  beneficiary. 
§  837a.  Equitable  assignment  by  beneficiary. 
§  838.     Ratification  by  beneficiary  of  assignment. 
§  839.     Assignment  to  creditor. 

§  840.     Assignment  of  endowment  policy:  wife  as  beneficiary. 
§  841.     Assignment  by  beneficiary  of  life  policy  to  one  having  no  insurable 

interest. 
§  842.     Lien  of  assignee  on  paid-up  policy. 

§  843.     Where  wife  joins  in  assignment  of  policy  on  husband's  life. 
§  844.     Same:  statute  forbidding  married  woman  becoming  surety. 
§  845.     Assignment  by  wife  of  policy  on  husband's  life. 
§  846.     Classes  entitled  to   benefit    fund:   control   in   case   of   assignment: 

benefit  certificate. 
§  847.     Effect  of  permission  permitting  assignment. 
§  848.     Beneficiary  charged  with  notice  of  contents  of  policy. 
§  849.     Possession    by   beneficiary  of  mutual   benefit   certificate. 
§  850.     Beneficiary  may  be  trustee  of  fund  though  not  so  designated. 
§  851.     Where  policy  provides  payment  to  insured  if  he  lives  to  certain 
date:   if  not  to  beneficiary  designated. 
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§  852.     Maturity  of  policy  when  beneficiary  certain  age:  debt  of  associa- 
tion. 

§  853.     Policy  cannot  be  surrendered  without  consent  of  beneficiary  in  life 
policy. 

§  853a.  Surrender  of  policy:  trustee  of  proceeds. 

§  854.     Surrender  of  policy  avoided  for  mental  incapacity. 

§  855.     Minor   children   beneficiaries:   consent   to  surrender  policy   by  in- 
sured not  binding. 

§  855a.  Death  of  beneficiajy  before  surrender  of  policy  for  reduction  of 
amount. 

§  856.     Policy  to  wife  and  children :  death  of  wife :  executor  has  no  power 
to  surrender  policy. 

§  856a.  Insured  cannot  delegate  reserved  power  to  surrender  policy. 

§  857.     "Wife  and  children:"  "wife"  deceased  at  time  of  issuance:  paid- 
up  policy. 

§  858.     Rights  of  creditors  of  insured:  regular  life  pohcy:   exemptions: 
statutes. 

§  859.     Rights    of    creditors    of    members:    benefit   societies:    exemptions: 
statutes. 

§  860.     Rights  of  creditors  of  wife  when  beneficiary. 

§  861.     Creditor  as  payee  in  policy  on  debtor's  life. 

§  862.     Society  not  bound  by  secret  agreements  by  member  with  children 
as  beneficiaries. 

§  863.     Where  bequest  by  wife  will  not  pass  interest  in   policy  on  hus> 
band's   life. 

§  864.     Tontine   policy:   when  beneficiary   not  bound   by   action    of   com- 
pany's officers. 

§  865.     Suspension  of  member:  right  of  beneficiary  to  recover. 

§  866.     Funeral  benefits:  who  entitled:  funeral  expenses:  same,  industrial 
insurance. 

§  867.     Beneficiary:  benefits  payable  in  case  of  sickness  or  disability:  in- 
sanity of  member. 

§  868.     Railroad   relief  association:   provision   as   to   release   of   company 
for  damages:  when  beneficiary  may  not  recover. 

§  868a.  Same  subject:   rule  modified  by  employers'  liability  acts. 

§  869.     Beneficiary  not  liable  for  premiums  paid  by  stranger. 

§  870.     Whether    payment    of    premiums    or    assessments    by    beneficiary 
gratuitous. 

§  871.     Amount  of  policy  and  premiums  or  assessments:  advancements  to 
beneficiary. 

§  872.     Payment  of  benefit  fund. 

§  872a.  Same  subject:    general   instances. 

§  872b.  Same    subject:    presumption    as    to    insured's    death:    compromise 
J  agreement. 

§  873.     Beneficiary  entitled  to  fund:  fund  cannot  be  garnished. 
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§  874.     Two  or  more  beneficiaries:  joint  tenancy. 

§  874a.  Where   one  of  two  or  more  beneficiaries  ineligible:   contract   not 

invalid. 
§  875.     Beneficiary  may  sue  on  policy. 
§  876.     "Whore   money    due    beneficiary    has    been    paid    administrator    of 

assured. 
§  877.     Eight  of  beneficiary:  premiums  paid  with  misappropriated  money 

or  funds. 
§  878.     Statuton-   provisions   limiting  beneficiaries   of  benefit   certificates: 

certain  classes. 
§  879.     Statutes:  beneficiaries:   wife  and  children:   exemptions. 

(a)  Alabama. 

(b)  California. 

(c)  Colorado. 

(d)  Florida. 

(e)  Georgia. 

(f)  Illinois. 

(g)  Indiana, 
(h)   Iowa. 

(i)    Kentucky. 

(j)    Louisiana. 

(k)   Maryland. 

(1)    Massachusetts. 

(m)  Michigan. 

(n)   Minnesota. 

(o)   Tdississippi. 

(p)   Missouri. 

(q)   Nebraska. 

(r)  New  Jersey.  i 

(s)   New  York. 

(t)   North  Carolina. 

(u)   Ohio. 

(v)   Pennsylvania. 

(w)  South  Dakota. 

(x)  Tennessee. 

(y)  Tevas. 

(z)   Washington. 

(aa)   Wisconsin. 

(bb)    Ontario. 
§  879a.  Same  subject :  whether  exemption  applies  after  proceeds  or  funds 

become  payable:  property  purchased  therewith. 
§  879b.  Same  subject :  supplementary  proceedings. 
§  880.     Where   amount   exempted   is   unreasonable :   unconstitutionality   of 

law. 

1807 


§  825  JOYCE  ON  INSURANCE 

§  881.     Statute :  insurance  of  husband's  life :  sole  benefit  of  wife :  mutual 

benefit  society :   vested  interest  in  wife. 
§  882.     Statute :   rights  of  children :   declaration   of   new   trust. 

§  825.  Subsequent  marriage  of  insured. — The  marriage  of  the 
insured  subsequent  to  the  issuance  of  a  benefit  certificate,  in  which 
some  third  party  is  named  as  beneficiary,  and  who  under  the  laws 
of  the  society  may  be  entitled  to  recover,  will  not  of  itself  affect 
the  right  of  said  beneficiary  to  recover.  Thus,  where  a  member 
of  a  voluntary  benevolent  association  named  his  sister  as  beneficiary, 
it  was  held  that  his  subsequent  marriage  and  written  notification 
to  his  wife  that  he  desired  her  to  have  all  his  efi'ects  did  not 
operate  to  devest  the  sister  of  her  right  to  the  amount.^  Nor  are 
the  rights  of  a  brother  as  beneficiar}^  in  a  certificate  in  a  fraternal 
beneficiary  society  affected  by  a.  subsequent  marriage  of  insured.^" 
So  the  fact  that  a  member  subsequently  marries  will  not  revoke 
a  designation  made  by  such  member  in  his  application,  where  the 
designation  is  within  the  statutory  provision  which  enumerates 
those  who  may  be  named  as  beneficiaries,  and  within  the  con- 
stitution specifying  the  objects  of  the  society,  and  is  also  one 
to  which  the  association  has  a  right  to  assent,  and  does  assent." 
And  where  a  person  designated  his  mother  as  beneficiary  it  was 
held  that  his  subsequent  marriage  did  not  destroy  her  right  to 
recover. ^'^  If  insured  designates  his  father  as  beneficiary  and  there- 
after marries  and  such  designation  is  legal  when  made  and  woidd 
also  be  legal  if  made  after  said  marriage  such  subsequent  marriage 
does  not  void  the  designation  or  substitute  the  wife  as  beneficiary.^^ 
Nor  does  a  subsequent  marriage  of  the  member  operate  to  change 
the  designation  of  a  father  and  mother  as  beneficiaries  where  there 
is  no  statute  to  the  contrary.^*  And  if  under  a  statute  the  wife 
and  children  would  have  been  entitled  to  the  insurance  money, 
had  the  policy  been  taken  out  after  marriage,  it  will  inure  to  their 
benefit  if  taken  out  before  marriage. ^^     If,  however,   the  consti- 

9  Highland  v.  Highland,  109  111.  16  N.  E.  14.  See  Benton  v.  Brother- 
366.  hood  of  Railroad  Brakemen,  146  111. 

As  to  marriage  of  in'^nred  as  affeet-  570,  34  N.  E.  939. 

ing    previous    designation    of    benefi-  ^^  Vanasek    v.    Western    Bohemian 

cinrv,   see   note   in   49    L.R.A.(N.S.)  Fraternal  Assoc.  122  Minn.  273,  49 

141."  L.R.A.(N.S.)  141,  142  N.  W.  333. 

10  Stake  v.  Stake,  228  111.  630,  81  ^^  Green  v.  Grand  United  Order  of 
N.  E.  1146.  Odd  Fellows,  —  Tex.  Civ.  App.  — , 

"  Massaclmsotts  Catholic  Order  of    163  S.  W.  1068,  —  Tex.  — ,  163  S. 
Foresters  v.  Callalian,  146  Mass.  391,    W.  1071. 
16  N.  E.  14.  15  Rose  y.  Wortham,  95  Tenn.  505, 

12  Massachusetts  Catholic  Order  of    30  L.R.A.  609,  32  S.  W.  458. 
Foresters  v.  Calhdian,  146  Mass.  391, 
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tution  of  a  society  provides  for  the  payment  of  a  fund  to  the 
widow,  or,  in  case  of  her  death,  to  her  children,  and  also,  that  if 
a  member  is  named  he  may  bequeath  a  certain  part  of  the  fund 
to  one  or  all  of  his  children,  but  that  a  certain  amount  of  it  at 
least  must  go  to  his  widow,  a  subsequent  marriage  of  the  mem})er 
will  revoke  a  designation  to  a  third  party,  and  the  widow  will  be 
entitled  to  the  fund.^^ 

§  826.  Widow  and  surviving  children:  second  marriage. — If  a 
life  polic}'  is  payable  to  insured's  legal  representatives  "for  the 
benefit  of  his  widow,  if  any,  and  his  then  surviving  children,  in 
equal  shares,"'  a  granddaughter,  child  of  a  deceased  daughter,  is 
not  a  beneficiarv,  and  will  not  take  as  such  over  a  widow  bv  a 
second  marriage  and  a  surviving  daughter.^'''  If  a  wife  designated 
as  beneficiary  dies  leaving  a  child  and  the  husband  marries  again, 
but  does  not  change  the  certificate  nor  keep  his  promise  to  his 
first  wife  that  it  should  be  kspt  in  force  for  the  child's  benefit,  the 
second  wife  who  survives  him  takes  in  preference  to  said  child 
under  the  rules  of  the  society  providing  for  payment  to  the  widow 
if  living  and  if  not  living  to  his  children  in  case  the  beneficiary 
designated  dies  before  the  member.^^  So  under  another  decision 
if  the  first  wife  dies  leaving  a  child  the  surviving  widow  is 
entitled  to  the  benefits  where  she  is  within  the  class  specified  as 
those  who  may  take,  in  case  the  beneficiary^  dies  before  assured, 
where  he  has  made  no  other  legal  designation.^^  "So  a  second 
wife,  appointed  by  deed  by  insured,  is  held  entitled  as-  widow 
under  the  married  woman's  property  act  of  England  to  moneys 
on  policies  taken  out  by  her  husband  although  children  of  both 
marriages  are  also  left  surviving.^"  But  the  first  wife  designated 
as  beneficiary  under  a  life  policy  payable  to  her  or  in  case  of 
her  death  to  her  children,  executors,  etc.,  takes  a  vested  interest 
of  which  she  may  di>;pose  by  will  where  no  children  are  born 
alive  to  her,  and  she  is  not  divested  of  said  interest  by  insured's 
second  marriage,  and  a  surviving  widow  and  child  of  said  marriage 
are  not  entitled  to  the  policy  proceeds.^  And  a  widow  and  child 
by  a  third  marriage  will  take  in  equal  proportions  with  the  sur- 
viving children  of  the  first  wife  as  members  of  the  insured's  family 

1^  Sansrer  v.  Rothschild,  123  N.  Y.  United    Workmen    v.    Edwards,    111 

577,  50  ilun  (N.  Y.)  157,  2  N.  Y.  St.  Me.  359,  89  Atl.  147. 
Rep.  794.  ^opaiker's  Policies,   In   re    [1906] 

I'' Small   V.   Jose.   86   Me.   120,   29  1   Ch.   L.   R.  526;   married   woman's 

Atl.  976.     See  §  767  herein.  property  aet  1870   (33  &  34  Viet.  c. 

13  Cooper    V.     Order     of     Railway  93)  and  aet  1882,  see.  11. 
Conductors   of    America,    156    Iowa,        ^  Peckham,  In  re,  20  R.  I.  250,  132 

481,  137  N.  W.  472.  Am.  St.  Rep.  813,  69  Atl.  1002,  en- 

1^  Grand     Lodoe     Ancient      Order  dowment  and  paid-up  policy. 
Joyce  Ins.  Vol.  II.— 114.        1809 
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under  a  statute  specifying  the  family  first  in  order  of  certain 
enumerated  classes  entitled  to  death  benefits  in  fraternal  beneficiary 
societies.^  The  terms  of  a  paid  up  policy  taken  upon  surrender 
of  an  endowment  determine  the  rights  of  the  wife  or  surviving 
children  as  to  the  policy  proceeds.^ 

§  827.  Where  beneficiary  under  mutual  benefit  certificate  dies 
before  assured. — Since  the  weight  of  authority  supports  the  rule 
that  the  interest  of  the  beneficiary  under  a  mutual  benefit  cer- 
tificate is  a  mere  contingency  or  expectancy,  and  the  insured  may  at 
any  time  before  his  death  revoke  the  designation,  and  name  a  new 
beneficiary,*  it  would  follow  that  upon  the  death  of  the  beneficiary 
neither  his  nor  her  heir,  nor  a  personal  representative  who  is  not 
designated,  will  have  any  rights  under  the  policy  which  may  be 
enforced.  In  other  words,  the  death  of  a  beneficiary  before  that  of 
a  member  in  this  class  of  associations  terminates  his  contingent 
interest  in  the  fund.^  In  those  cases,  however,  where  it  is  held 
that  the  interest  of  the  beneficiary  under  a  benefit  certificate  is  a 
vested  one,  whether  under  a  statutory  provision  or  otherwise,  the 
rule  would  necessarily  seem  to  be  in  conformity  with  the  doctrine 
of  vested  interest,  or  should  at  least  be  a  rule  analogous  to  that 
which  obtains  under  regular  life  policies.^  As  a  general  rule, 
if  a  person  effects  insurance  in  a  mutual  benefit  society  on  his 
life,  making  it  payable  to  his  wife  or  other  beneficiary,  without 
mentioning  the  executors,  assigns,  or  other  representatives  of  such 
beneficiary,  and  he  survives  the  person  designated,  the  direction  as 
to  the  beneficiary  is  thereby  abrogated.'^  The  cases  are  in  harmony 
to  the  effect  that  the  interest  is  not  a  vested  one  where  there  is  a 
provision  in  the  statute  of  incorporation,  constitution,  charter,  or 
by-laws,  or  in  the  benefit  certificate  or  contract,  giving  the  member 
the  right  to  subsequently  appoint  some  other  person  who  shall  be 
entitled  to  the  benefits.^  It  would  also  follow,  as  stated  elsewhere, 
that  if  there  is  some  provision  reserving  to  the  insured  this  right, 
the  interest  of  the  beneficiary  must  be  recognized  as  a  mere  expect- 
ancy, subject  to  be  defeated  by  the  member.' 

2Kaemmerer  v.  Kaemmerer,  231  Kan.  284,  17  L.R.A.(N.S.)  1083,  94 
111.  l.-)4,  83  N.  E.  133.  Par.  132. 

3  Peckliam,  In  re,  29  R.  I.  250,  69        ^  g^e  §  742  herein. 

Atl.  1002.  "^  Given  v.  Wisconsin  Odd  Fellow.s 

4  See  §  741  herein.  Mutual  Life  Ins.  Co.  71  Wis.  547,  37 
6  Wood  V.  Lenawee  Cireuit  .ludjre,    N.    W.    817.      See    Johnson    v.    Van 

84  j\Iioh.  521,  47  N.  W.  1103;  Rollins    Epps,  110  Til.  551. 
V.  MfHatton,  IG  Colo.  203,  25   Am.        ^  t;;^^  §,§  741  et  scq.  herein.    . 
S!t.  Rep..  260,  27  Pae.   254;  Modern        ^  See  §§  741  et  seq.  herein. 
Woodmen  of  America  v.  Puckett,  77 
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.  In  Alahoma,  if  llic  beneficiaries  are  (leni^nated  in  a  certificate  as 
wife  and  heirs,  the  heirs  of  the  beneficiary  are  intended.^" 

In  Arkansas,  it  is  determined  tliat  the  interest  of  tlie  bene- 
ficiary under  a  mutual  benefit  certificate  is  a  vested  one,  and  will 
descend  to  the  heirs  of  the  beneficiary  upon  the  latter's  death. ^^ 
Under  a  Colorado  decision,  the  distinction  between  fraternal  lictie- 
ficial  associations  and  regular  life  insurance  companies  in  relation 
to  the  insured's  vested  interest  is  evidently  not  recognized  and  tlie 
rule  applied  is  that  asserted  in  life  insurance,  so  that  assured  in 
such  an  association  has  no  interest  in  the  insurance  money,  and 
even  though  he  is  the  sole  heir  of  the  beneficiary,  and  survives  him, 
the  insurance  money  is  no  part  of  his  estate.  A  power  reserved 
to  him  to  change  the  beneficiary  is  a  mere  naked  power,  to  be  exer- 
cised in  conformity  with  the  statutes  of  the  State  in  which  the 
society  was  organized,  and  under  wliich  the  certificate  was  issued 
and  where  the  designated  beneficiary  with  only  an  expectancy 
predeceases  insured,  the  uncles  and  cousins  of  insured  who  would 
have  been  such  beneficiary's  lawful  heirs  had  he  survived  will  be 
entitled  to  the  proceeds  as  against  the  assured's  executor,  where 
they  are  also  within  the  class  specified  as  those  entitled  to  take.^^ 
In  the  District  of  Columbia,  if  an  insurance  on  the  life  of  a  hus- 
l)and  is  payable  to  his  wife  or  her  legal  re]^resentatives.  and  the 
husband  pays  the  premiums,  and  he  has  the  right  to  change  the 
beneficiary  by  consent  of  the  insurers,  but  the  wdfe  and  then 
the  husband  dies,  it  is  held  that  the  insurance  mon6y  belongs 
to  the  husband's  estate.^^  In  Illinois,  if  insured's  wife,  who  is  the 
beneficiary  dies  before  him  the  father  aiid  mother  of  insured  will 
take  as  heirs. ^*  In  Kansas,  under  a  mutual  benefit  certificate  made 
payable  to  the  wife  of  the  holder,  or,  in  case  of  her  death,  to  his 
legal  representatives,  his  administrator,  and  not  his  children,  is 
entitled  to  the  proceeds  of  the  policy  in  case  of  the  wife's  death 
before  that  of  the  member.^*  It  is  also  decided  in  that  State  that 
the  proceeds  of  a  mutual  benefit  certificate  pass  to  the  heirs  of 
the  holder  in  the  event  of  his  death  subsequent  to  the  death  of  the 
beneficiary  and  without  having  designated  a  new  beneficiary,  where 
the  rules  and  by-laws  of  the  society,  which  are  a  part  of  the  con- 

^°  Mutual  Life  Itulustrial  Assoc,  of  ment  Assoc,  v.  Wood,  4  Mack6v  (D. 

Ga.  V.  Scott,  170  Ala.  420,  54  So.  182.  C.)   19,  54  Am.  Rep.  251.     Examine 

11  Johnson  v.  Hall,  55  Ark.  210,  17  Lanier  v.  Box,  112  Teun.  393,  G4 
S.    W.    874.      Compare,   however,    §  L.B.A.  459,  79  S.  W.  1042. 

741   herein.     See  §§  783  et  seq.  793,  Estate,  see  §  776  heroin. 

793a  herein.  i*  .Tones  v.  Suproine  Lodije  Knights 

12  Finnell  v.  Franklin,  55  Colo.  156,  of  Honor,  236  III.  113,  86  N.  E.  191. 
134  Pac.  122.  is  Hunt  v.  Remsbor?.  83  Kan.  635, 

"Washington    Beneficial    Endow-    32  L.R.A.(N.S.)   246,  112  Pac.  590. 
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tract  of  insurance,  so  provide. ^^  In  another  case  in  the  same 
state  where  the  fund  was  made  payable  to  the  wife  of  the  assured 
or  her  legal  representatives,  and  she  died  during  his  lifetime,  it 
was  held  that  a  designation  of  a  beneficiary  by  will  was  not  suffi- 
cient to  defeat  the  rights  of  the  heirs  of  his  deceased  wife.^^  In 
Kentucky,  if  the  wife  dies  before  the  member  and  he  has  failed 
to  change  the  beneficiary  her  personal  representative  takes  prefer- 
ence over  his  to  the  fund  under  the  Kentucky  statute."  Again, 
in  that  state  if  an  unmarried  beneficiary  having  an  insurable 
interest  dies  intestate  before  the  insured,  and  the  latter  makes 
no  other  disposition  of  the  fund  said  beneficiary's  administrator 
will  be  entitled  to  the  proceeds  of  the  certificate  where  the  society's 
constitution  provides  for  payment  to  the  heirs  of  the  member  under 
such  circumstanc&s,  except  in  ca.^es  where  the  state  laws  provide 
for  payment  to  the  heirs  of  the  beneficiary,  and  the  statute  docs 
provide  that  upon  the  member's  death  the  beneficiary,  having  an 
insurable  interest,  or  his  legal  representatives  shall  be  entitled  to 
the  funds  as  against  creditors  and  insured's  representatives.^^  In 
Maryland,  the  administrator  of  the  beneficiary  named  in  a  policy 
of  insurance  issued  by  a  mutual  benefit  society  is  entitled  to  recover 
the  amount  of  such  policy  as  against  the  executrix  of  the  insured 
member  of  the  society,  even  though  such  beneficiary  died  before 
the  insured  member  had  made  no  appointment  of  a  new  beneficiary 
before  his  death. '^^  It  is  also. there  decided  that  the  interest  in  a 
benefit  certificate  in  an  association  whose  by-laws  entitle  the  member 
to  designate  and  change  the  beneficiary  at  will,  will  go,  upon  the 
death  of  the  member  after  that  of  the  beneficiary  without  any 
attempt  to  change  the  beneficiary,  to  the  latter's  representative 
and  not  to  those  of  the  member ;  nor  will  it  pass  under  the  member's 
will.^  Under  a  Minnesota  decision  where  a  mutual  benefit  asso- 
ciation, which  by  its  constitution  and  by-laws  conferred  upon  its 
members  the  right  to  participate  in  a  beneficiary  fund,  and  "to 
hold,  dispose  of,  and  fully  control  said  benefit  at  all  times,"  issued 
a  certificate  of  membership  to  a  person,  reciting  that  he  was  entitled 
"to  participate  in  the  beneficiary  fund  of  the  order  to  the  amount 
of  two  thousand  dollars,  which  sum  shall  at  his  death  be  paid  to 

1^  Modern  Woodmen  v.  Puckett,  77  ^^  Buckler     v.     Supreme     Council 

Kan.  284,  17  L.K.A.(N.S.)   1083,  94  Catholic    Knio:hts    of    America,    143 

Pae.  132.  Ky.  (318,  136  S.  W.  1006. 

"  Olm.stead     v.     Masonic     Mutual  ^o  g^pressman's  Mut.   Ben.   Assoc. 

Benefit  Soe.  37  Kan.  93,  14  Pac.  449.  v.  Hurlock,  91  Md.  585,  80  Am.  St. 

18  Vaughan's     Admr.     v.     Modern  Rep.  470,  46  Atl.  957. 

Brotherhood    of    America,    149    Kv.  ^  Thomas  v.  Cochran,  89  Md.  390, 

587,  149  S.  W.  937,  under  Ky.  Stat.  46  L.R.A.  160,  43  Atl.  792. 
sec.  655. 
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his  wife,  E.,"  and  the  wife  died  first,  it  was  held  that  she  had  only 
an  expectancy,  dependent  on  lier  husband's  will,  which  did  not 
pass  to  her  personal  representative  at  her  death.^  Under  a  Missouri 
case  if  an  illegal  designation  is  made  of  a  new  beneficiary  the 
member's  heirs  take  the  benefit  under  society's  constitution  provid- 
ing that  uj)on  the  death  of  all  the  beneficiaries  the  heirs  of  the 
member  will  be  entitled  to  the  benefit.'  In  Nebraska  if  a  bene- 
ficiary, who  is  within  the  class  specified  in  the  statute,  dies  before 
the  member  the  fund  becomes  payable  to  the  member's  legal 
surviving  heirs  where  heirs  are  included  among  those  to  whom 
benefits  are  limited  under  the  statute.  And  upon  the  death  of  a 
member  of  a  fraternal  benefit  society  after  the  death  of  the  bene- 
ficiary who  was  one  of  the  class  limited  by  statute  as  those  to 
whom  death  benefits  could  be  paid,  the  certificate  does  not  become 
an  asset  of  the  estate,  nor  in  any  manner  liable  for  the  payment 
of  his  debts,  and  no  action  can  be  maintained  by  the  administra- 
tor of  his  estate  upon  said  certificate.*  Under  a  New  York  decision 
if  the  by-laws  of  a  lodge  expressly  limit  the  recovery  to  the  widow^ 
or  beneficiary  of  a  deceased  member  and  neither  are  left,  the 
by-laws  are  binding  and  preclude  recovery  of  the  benefit  by  the 
administrator.^  It  is  also  held  in  that  state  that  a  mutual  benefit 
certificate  which  is  payable  to  the  w^ife  of  the  member,  her  heirs, 
or  assigns,  where  she  dies  before  her  husband,  .will,  if  he  neither 
marries  again  nor  makes  any  new  designation,  become  a  part 
of  her  estate,  and  he  or  his  estate  will  take  a  share  equal  to  that 
of  each  of  her  children.^  And  under  another  decision  there,  if  the 
mother  is  named  as  a  beneficiary,  and  she  dies  before  the  member,  he 
leaving  a  widow,  the  latter,  and  not  the  mother's  estate  is  entitled 
to  the  fund.'^  Under  a  Texas  decision  one-half  the  benefits  become 
the  community  property  of  a  surviving  brother  and  his  wife  under 
a  certificate  payable  to  him  and  his  brother,  no  valid  change  in 
beneficiaries  having  been  eff'ected.*  It  is  decided  in  Virginia  that 
if  a  beneficiary  without  insurable  interest  dies  before  the  member 
the  fund  reverts  to  the  association  as  neither  the  member's  estate 

2  Richmond  v.   Johnson,  28   Minn.  *  Alexander    v.    Page,    150    N.    Y. 

447,  10  N.  W.  596.     See  also  Gutter-  Supp.  104. 

son  V.   Gutterson,  50   Minn.  278,  52  ^  ]\i„tnal   Aid    Soc.   v.   IMiller,   107 

N.  W.  530.  Pa.  St.  162.     See  Swan  v.  Snow,  11 

'Western     Commercial     Travelers  Allen  (93  Mass.)  224. 

Assoc.  V.  Tennant,  128  Mo.  App.  541,  Estate,  see  §  776  herein. 

106  S.  W.  1073.  ''  Arthars  v.  Baird,  8  Pa.  Co.   Ct. 

*  Schneider    v.    Modern    Woodmen  67. 

of  America,  96  Neb.  545,  148  N.  W.  »  Wooden  v.  Wooden.  —  Tex.  Civ. 

334.  App.  — ,  116  S.  W.  627. 
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nor  his  next  of  kin  have  any  interest  therein.^  Under  a  Wisconsin 
decision  ^°  the  wife,  who  was  designated  a.s  beneficiary  in  a  certifi- 
cate issued  to  her  husband,  died  before  him,  and  it  was  held  that 
the  statute  ^^  permitting  a  husband  to  insure  his  Hfe  and  make  the 
pohcy  payable  to  his  wife,  to  her  sole  and  separate  use,  did  not 
give  her  a  vested  interest,  which  upon  her  death  could  pass  to  her 
[)ersonal  representatives,  as  the  statute  did  not  apply  to  the  cer- 
tificates of  mutual  benefit  societies.^^  In  a  later  case  in  the  same 
state,^^  where  a  person  designated  his  wife  as  beneficiary,  and  she 
subsequently  died,  and  he  married  again,  but  made  no  change  in 
the  designation,  it  was  held  that  the  interest  of  the  first  wife  was 
not  a  vested  one,  and  as  the  society  provided  for  aid  to  the  "widows, 
orphans,  and  heirs  of  deceased  members,"  and  that  on  the  death 
of  the  member  the  fund  shall  go  to  the  widow  or  designated  heirs, 
that  the  widow  would  receive  the  fund,  and  not  the  children  by 
his  first  wife.^* 

§  828,  Where  beneficiary  under  life  policy  dies  before  assured. — 
We  have  already  seen  that  the  beneficiar}^  under  a  life  policy 
acquires  a  vested  interest  therein.^*  In  accordance,  also,  with  the 
j)rinciple  that  vested  interests  are  transmissible,  it  would  follow 
that  upon  the  death  of  the  beneficiary,  whether  before  or  after 
that  of  the  insured,  the  right  to  the  proceeds  ought  to  pass  by 
hequest  or  succession,  as  other  personal  assets  of  the  beneficiary.^^ 

Where  the  statute  so  provides  the  legal  representatives  of  the 
deceased  beneficiary  will  take  in  preference  to  the  representatives 
of  insured,  under  an  endowment  policy  payable  to  his  mother  or 
legal  representatives  in  case  he  did  not  reach  the  age  fixed  in  the 
])olicy  for  payment  to  him  and  she  predeceased  him  before 
said  time.^'''     So   the  personal   representative  of  a  daughter  who 

^  Smith's  Admr.  V.  Hatke,  115  Va.  Mass.)    224.      Examine   Mutual    Aid 

230,  78  S.  E.  584.     *  Society   v.    ]\^iner,   107   Pa.   St.   162. 

^^  Given  V.  Wisconsin  Odd  Fellows  See  §§  768-7691)  herein. 

Mut.  Life  Ins.   Co.  71  Wis.  547,  37  "  g^e    §     730    herein.       See    also 

N.  W.  817.  Franklin  Life  Ins.   Co.   v.   GaUisyan, 

11  Rev.  Stat.  Wis.  sec.  2347.  71  Ark.  295,  302,  100  Am.  St.  Rep. 

1^  Statutes   as    to    benefiHaries,   see  73,  73  S.  W.  102.     Compare  Roque- 

§§  755,  756,  878-882,  herein.  mere  v.  Dent,  135  Ala.  292,  93  Am. 

Vested  interest,  see  §§  730  et  seq.  St.  Rep.  33,  33  So.  178. 

742  et  seq.  herein..  16  Drake  v.  Stone,  58  Ala.  133. 

13  Riley  v.  Riley,  75  Wis.  464,  44  See  note  11  Am.  St.  Rep.  721,  "re- 

N.  W.  112.                                         ,  suits  of  the  death  of  a  bencticiary  be- 

1*  Subsequent  marriage  of  insured,  fore  tlie  death  of  a  person  whose  life 

see  §§  825,  830  herein.  is  ins\ired." 

When   married   woman   beneficiary  i""  Neal's  Admr.  v.  Shirley's  Admr. 

dies   before   her   liusband;    cliildren's  137  Ky.  818,  127  S.  W.  471. 
rights:  Swan  v.  Snow,  11  Allen   (93 
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predeceased  her  mother,  to  whom  and  her  children  the  policy 
was  made  payable,  is  the  proper  person  to  sue  for  her  share  of 
the  ])roceeds  and  not  the  administrator  of  one  of  the  daughters 
of  said  beneficiary.^^  Again,  where  a  husband  insured  his  life 
for  his  wife's  bcnelit.  and  she  died  before  him  without  disposing 
of  her  right  under  the  policy,  the  administrator  upon  the  wife's 
estate  was  held  entitled  to  the  insurance  money. ^^  Where  the 
husband  designates  his  wife  as  beneficiary  in  his  life  insurance 
policy,  and  she  dies  before  he  does,  her  vested  interest  in  the  policy 
is  a  part  of  her  estate,  and  those  entitled  to  share  in  her  personal 
property  at  the  time  of  her  death  under  the  law  of  succession  will 
be  entitled  to  share  in  the  proceeds  of  the  policy  on  his  death. 2° 
So  in  Connecticut,  unless  otherwise  provided  therein,  the  bene- 
ficiary named  in  a  life  insurance  policy  takes  a  vested  interest 
which  passes  at  death  to  his  or  her  legal  representative,  and  this 
interest  cr.nnot,  after  the  delivery  of  the  policy,  be  devested  either 
by  the  insurer,  the  life  insured,  or  by  both  acting  together.^  It 
is  also  decided  in  that  state  that,  where  a  wife  procured  a  policy  of 
insurance  upon  the  life  of  her  husband,  payable  to  her  if  living, 
if  not,  to  her  children,  and  both  she  and  one  of  her  children  died 
before  the  husband,  that  there  was  a  transmissible  interest  in  the 
children  upon  the  issue  of  the  policy,  and  the  heirs  of  the  deceased 
child  took,  and  were  entitled,  to  a  portion  of  the  amount  insured.^ 
And  where  a  father  insured  his  life  for  the  benefit  of  his  infant 
daughter,  he  himself  paying  the  premiums  and  retaining  the 
policy,  the  policy  running  to  the  daughter,  her  executor,  etc.,  it 
was  held  that  on  her  death  the  legal  representative  of  the  daughter 
was  entitled  to  the  possession  of  the  policy.^     But  where  the  bene- 

"Ives  V.  Mutual  Life  Ins.  Co.  129  Minnesota. — Ricr^er  v.  Charter  Oak 

N.  Car.  28,  39   S.  E.  631.  L.   Ins.   Co.   27   Minn.   193,   38   Am. 

19  Harley  v.  Heist,  86  Ind.  196,  44  Rep.  289,  6  N.  W.  771. 

Am.    Rep.    285    {noted   in    Small    v.  Xew     TorA;.— Ruppert     v.     Union 

Jose,  86  :\re.  124,  29  Atl.  976).     The  Mut.  Ins.  Co.  7  Rob.  (30  N.  Y.)  155; 

Indiana  case  considers  at  length  the  gjij-g  ^n  Life  Insurance  (2  ed.)  540; 

transmissibility  of  such  a  right,  not-  j^]    g^^    3^8 

ing  the  following  authorities:  aoperry  v.   Tweedy,  128  Ga.  402, 

ConnecUcut-KcUev  x .  Gaylor,  40  j^^)  Am.  St.  Rep.  393,  57  S.  E.  782, 

Conn.   343;    Chapin   v.   rcllowes,   So  ^^  j       j     j   qq/- 

/~i           -ior>4\        r>         An     r>           f  Sb  Ins.  L.  J.  000. 

Conn.  132,  4  Am.  Rep.  49;  Connecti-  ,  <-,,          j  e   n          xt       v    1    t  p 

cut  Mut.  Life  Ins.  Co.  v.  Burroughs,   ^  '  ^^^P'^-  r  '^nnTn?''«Q    Al 

34  Conn.  305,  91  Am.  Dec.  725.  !"«•  Co.  8^   Conn.  oOO,  501,  89  Atl. 

7«r/w«fl.— Wilburn  v.  Wilburn.  S3  18J-         .  ,  ^  .^    ^ 

Ind.  55;  Pence  v.  :\Iakepoace,  65  Ind.        ^  Continental  Life  Ins.  Co.  v.  1  nl- 

345;    Hiitson   v.   :\rorriHeld,   51   Ind.  mer,  42  Conn.  60,  19  Am.  Rep.  o30. 

24,  19  Am.  Rep.  722.  See,    also,    Chapiti    v.    Fellowes,    3) 

iVtc/i/r/aH.— Crittenden    v.    Pho'nix  Conn.  132,  4  Am.  Rep.  49. 
Mut.  Life  Ins.   Co.  41  Mich.  442,  2        Heirs,  etc.  see  §  783  herein. 
N  W  657  '  Glanz  v.  Gloeckler,  104  111.  573, 
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ficiary  died,  the  policy  being  on  the  life  of  his  son,  and  the  daughter 
after  her  father's  death,  being  urged  so  to  do  by  defendant's  agents, 
took  out  additional  insurance  on  her  brother's  life,  and  paid  the 
premiums  on  the  policies  until  her  brother's  death,  she  was  held 
entitled  to  the  money  due  on  the  policies.*     In  a  case  in  Indiana, 
a  wife  holding  a  policy  of  insurance  on  the  life  of  her  husband 
died,   leaving  surviving   her   husband,    father,    mother,   brothers, 
and  sisters;  afterward,   the  husband  died,  leaving  surviving  his 
father,  and  also  brothers  and  sisters,  none  of  whom  left  children; 
it-  was  held  that  the  wife  had  such  an  interest  in,  and  ownership 
of,  the  policy  and  right  to  the  proceeds  as  would,  on  her  death, 
descend   to   her   heirs,    though   her  husband   had   survived   her.^ 
In  a  later  case  in  the  same  State,  where  it  appeared  that  the  insured 
had  made  his  policy  payable  to  himself  and  assigns,  for  the  benefit 
of  his  wife,  and  his  wife  died,  leaving  two  children,  it  was  decided 
that,  under  the  intestate  laws  of  Indiana,,  he  was  entitled  to  one- 
third  of  the  policy,  and  the  two  children  to  two-thirds.^     Under 
an   Iowa   decision    it   is   decided    that   if   the   wife,    to   whom    or 
"her  legal  representatives"  the   amount  of  insurance  is  payable 
within  a  certain  time  after  the  insured's  death,  or  if  she  should  not 
then  be  living  to  her  children,  and  she  dies  before  the  insured, 
her  interest  ceases,  and  the  term   "legal  representatives"  will  be 
construed  to  mean  some  one  appointed  by  her  to  receive  the  fund, 
and  not  her  administrator,  so  that  the  creditors  of  her  estate  have 
no  claim  on  the  money.'     By  a  Maine  statute,*  the  proceeds  of 
an  insurance  which  one  has,  according  to  the  act,  effected  upon 
his  own  life,  and  to  the  benefits  of  which  he  was  entitled  at  the 
time  of  his  decease,  make  no  part  of  his  estate,  but  will  be  dis- 
tributed as  therein  provided.     And  if  such  insurance  be  effected 
for  the  benefit  of  the  wife  of  the  insured,  her  heirs  become  entitled 
on  her  death ;  upon  their  death,  during  the  life  of  the  husband,  if 
he  be  their  heir  he  takes,  and  on  his  death  the  fund  takes  the 
course  provided  by  the  statute.^     In  a  later  case  in  the  same  state 

44  Am.  Rep.  94  (two  judges  dissent-  'Conrad's  Estate,  In  re,  89  Iowa, 

ing).  396,  48  Am.  St.  Rep.  396,  56  N.  W. 

Legal  representatives,  see   §§  786,  535, 

793  herein.  Legal  representatives,  see  §§   786, 

*  Metropolitan  Life  Ins.  Co.  v.  An-  793,  793a  herein, 

derson,  79  Md.  375,  29  Atl.  606.  Creditors'  rights,  see  §§  858  et  seq. 

^  Hutson  V.  'Merrilield,  51  Ind.  24,  herein. 

19  Am.  Rep.  722.  8  i\rarch  21,  1844. 

Heirs,  see  §§  783-786  herein.  »  Libl)y  v.  Libby,  37  ^le.  359. 

^  Hawley  v.  Heiss,  86  Ind.  196,  44  Husband  as  heir,  see  §  785  lierein. 
Am.  Rep.  285. 

1816 


BENEFICIARIES  §  828 

it  appeared  that  the  hii.>^band,  who  had  procured  a  pohey  payable 
to  his  wife,  her  lieirs,  executors,  etc.,  had  .subsequently,  by  auree- 
ment  with  the  company,  allowed  the  policy  to  laj^se,  and  obtained 
a  new  one  payable  to  himself,  the  old  policy  being  a  part  of  the 
consideration  for  the  issuance  of  the  new,  and  it  was  held  that 
the  respective  estates  of  the  husband  and  wife  would  share  in  the 
proceeds  of  the  new  policy,  in  proportion  to  the  premiums  paid 
respectively  by  each.^°  It  is  decided  in  Ohio  that  in  case  of  a 
life  policy,  where  the  premiums  are  paid  by  assured,  if  all  the 
beneficiaries  die  before  him,  the  policy  revert«  to  him,  and  becomes 
subject  to  administration  and  bequest  as  his  personal  estate." 
It  is  held  in  Massachusetts  that  if  a  policy  of  insurance  on  the 
life  of  the  husband  is  issued  to  a  married  woman,  in  consideration 
of  the  payment  of  an  annual  pren>ium,  and  she  dies  before  the 
husband,  neither  he  nor  his  administrator  will  acquire  any  pro[»erty 
in  the  policy  by  his  subsequent  payment  of  the  annual  premium, 
but  that  it  vests  at  her  death  in  the  administrator  of  her  estate  for 
the  benefit  of  her  children. ^^  In  another  case  it  was  held  that 
where  a  policy  is  payable  to  the  children  of  the  in.«ured.  and  some 
of  them  die  before  the  insured,  a  share  of  their  interest  will  vest  in 
him.^^  An  act  of  New  York  ^*  provides  that  a  wife  may  insure  her 
husband's  life,  and  if  she  survives  him  the  insurance  shall  be  paid 
to  her.  free  from  the  claims  of  his  representatives  or  creditors. 
And  in  the  case  of  the  death  of  the  wife  during  the  husband's 
lifetime,  the  policy  may  be  made  payable  after  her  decease  to  her 
children  and  to  their  guardians,  if  under  age.  So  where  such  a 
policy  was  procured  and  made  payable  to  the  wife,  or  in  case  of 
her  death  before  her  husband's  then  to  the  children,  it  was  held 
that  she  having  died  before  him  the  policy  became  vested  in  the 
children,  and  should  be  paid  to  those  surviving,  and  that  if  any 
had  died  the  shares  of  such  children  should  be  paid  to  their  admin- 
istrators.^^ If,  however,  the  wife,  who  is  the  beneficiary  under 
such  a  policy,  dies  intestate,  and  leaves  no  descendants,  it  is  held 

^"National    Life   Ins.    Co.    v.    Ha-        ^2  gwan    v.    Snow,    II    Allen     (93 

lev,  78   Me.   268,  57  Am.   Rep.   807,  Mass.)  224. 

4  Atl.  415.     See  Whitoliead  v.  New        "  Shields  v.   Sharp,  35  Mo.  App. 

York  Life  Ins.   Co.  102   N.  Y.   143,  178. 
152,  55  Am.  Rep.  787,  6  N.  E.  267.  i*  Act  1840,  sees.  1,  2. 

11  Rvan  V.  Rotliweiler,  50  Ohio  St.        ^^  United   States  Trust   Co.  v.  Mu- 

595,  3.5  N.  E.  679.    '"While  there  may  tnal  Benelit  Lite  Ins.  Co.  115  N.  Y. 

have  been   a  vested   interest,  it   was  152,  21  N.  E.  1025. 
an  interest  not  in  possession,  but  in        As  to  statutory  exemptions  of  fund 

expectancy,  liable  to  be  divest<>d  by  or  monies   paid   from   execution,  see 

the   death   of   the   beneHciary   before  §§  858,  859,  879  et  seq.  herein, 
the  death  of  the  assured:"     Id.  601, 
per  Burkett,  J. 
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that  the  policy  will  become  vested  in  her  husband  without  regard 
to  the  fact  whether  he  has  reduced  the  chose  in  action  to  possession 
or  not.-^^  But  under  later  laws  the  proceeds  of  an  insurance  policy 
payable  to  the  wife  of  the  insured  will,  upon  her  death  intestate 
prior  to  her  husband's,  and  leaving  no  children,  belong  to  the 
estate  of  the  insured.^'  Under  a  Texas  decision  if  assurer's  death 
occurs  after  that  of  his  wife,  to  whom  the  policy  is  payable  or  if 
not  living  then  to  his  executors,  administrators,  etc.,  his  estate 
becomes  entitled.^^  If  the  wife  to  whom  a  life  policy  is  payable 
dies  before  her  husband,  her  interest,  being  a  chose  in  action,  passes 
to  him  on  her  death,  and  he  has  a  right  to  assign,  transfer,  or 
will  it,  and,  failing  to  do  so,  his  personal  representatives  may 
enforce  the  obligation  as  against  a  representative  of  the  wife.^^ 
Under  a  Pennsylvania  decision  death  within  the  lifetime  of  the 
insured  terminates  the  interest  of  the  beneficiary  of  life  insurance 
policies,  and  leaves  the  insured  free  to  make  other  disposition  of 
the  policy.  And  if  all  the  conditions  of  fact  expressly  provided 
for  in  any  contract  have  failed  and  the  contract  is  silent  as  to 
anything  further,  regard  must  be  had  to  tlie  fundamental  intent 
and  effect  of  the  contract.  A  contract  of  life  insurance  contem- 
plates a  payment  by  the  insurer  upon  the  death  of  the  assured, 
and  that  is  the  primary  intent,  while  the  secondary  question,  as 
to  whom  the  payment  is  due,  is  contingent  on  the  circumstances. 
So  where  a  husband  takes  out  a  policy  of  life  insurance  on  his 
life  in  favor  of  his  wife  without  designating  that  in  case  his  wife 
dies  in  his  lifetime  the  policy  shall  be  jmyable  to  her  executors, 
administrators  or  children,  and  the  husband  continues  to  pay 
the  premiums  and  survives  his  wife,  he  may  change  the  beneficiary 
in  the  policy  after  her  death  for  the  benefit  of  any  other  person 
such  as  his  daughter  at  the  inception  of  the  contract  the  whole 
disposition  of  the  insurance  money  was  with.in  insured's  control. 
He  might  have  provided  in  the  policy  for  its  disposition  under 
any  and  all  the  conditions  but  he  did  not.  By  the  designation 
of  his  wife  as  the  party  to  receive,  he  vested  a  right  in  her  and  to 
that  extent  parted  with  his  control.  But  he  did  nothing  more, 
and  on  her  death,  before  his,  the  condition  failed  and  the  right 
of  control,  which  he  had  only  parted  with  on  condition,  returned 
to  him  and  in  the  absence  of  any  further  disposition  by  him  would 

iniatter  of  Warner,  32  N.  Y.  St.        inValdheim  v.  John  Hancock  Mut. 
Rep.  897.  Life  Ins.  Co.  (N.  Y.  1804)  59  N.  Y. 

17  Cole  V.  Knickerbocker  Life  Ins.    St.  Rep.  413,  28  N.  Y.  Supp.  766. 
Co.  63  How.  Pr.   (N.  Y.)   442. 

1^  Schumacher   v.    Schumacher,    32 
Tex.  Civ.  App.  497,  75  S.  W.  50. 

1818 


BENEFICIARIES  §  828 

have  become  an  a;?'-et  of  his  estate.^"  It  is  also  held  in  tliis  state 
that  where  the  insured  designated  his  wife  as  beneiiciary,  it  was 
held,  she  havin.^;-  died  and  left'live  childi-en,  that,  under  the  intes- 
tate laws  of  that  state,  the  administrator  of  the  insured  was  entitled 
to  one-sixth  of  the  proceeds.^  And  under  another  decision  a  policy 
on  the  husband's  life,  payable  to  the  wife  or  her  representatives 
after  the  death  of  husband  and  wife,  goes  to  the  wife's  administra- 
tor, and  the  husband's  administrator  is  entitled  to  an  equal  share 
with  the  children  of  the  wife,  she  having  died  intestate.^  And 
again  in  a  case  which  arose  in  South  Carolina,  where  a  person 
procured  a  policy  on  his  own  life,  making  it  payable  to  his  wife 
and  children,  share  and  share  alike,  it  was  held,  one  of  the  children 
having  died,  that  a  share  of  that  child's  interest  would  pass  to 
the  representatives  of  the  insured  under  the  intestate  laws  of  that 
state.^  In  Illinois,  if  an  insurance  policy  is  made  payable  to  the 
wife  of  the  insured,  ''or  the  legal  representatives  of  the  said  as- 
sured," the  wife's  interest  is  held  not  a  vested  one  until  the  death 
of  the  husband,  and  in  case  she  dies  first,  the  proceeds  of  the  policy 
will  be  payable  to  his  executor  or  administrator.*  In  a  case  in 
North  Carolina  it  is  decided  that  if  a  wife,  who  is  named  as  bene- 
ficiary in  a  policy  upon  her  husband's  life,  dies  before  him,  her 
interest  in  the  policy  will  become  assets  in  the  hands  of  her  hus- 
band's administrator.^  In  New  York,  if  a  person  procures  a  policy 
of  life  insurance  payable  to  a  trustee  for  the  benefit  of  his  own 
wife,  and  the  wife  dies  before  the  insured,  who  subsequentl}^  mar- 
ries, the  proceeds  will  be  payable  to  the  widow,  to  the  exclusion 
of  children  of  the  former  wife,  where  it  appears  to  have  been  the 
intention  of  the  insured  to  provide  for  his  widow  instead  of  his 
children.^     In  another  case  in  the  same  state  it  is  held  that  if  the 

2°  Smitli  V.  Metropolitan  Life  Ins.  not   entitled   to   the   fund   as   against 

Co.    222    Pa.    226,    20    L.R.A.(N.S.)  the  member's  heirs  where  both   hus- 

928n,    128    Am.    St.    Rep.    799,    71  band  and  wife  leave  collateral  heirs 

Atl.  11,  Mitchell,  C.  J.  and  the  constitution  provides  that  in 

^Mutual    Aid    Soc.   v.   IMiller,  107  the   case   of   death   of   all    the   bene- 

Pa.  St.  1G2.     This  was  the  case  of  an  ticiaries  before  the  member's  decease 

action  on  a  mutual  benefit  certificate;  the  benefit  shall  be  paid  to  his  heirs, 

the  interest  of  the  beneficiary,  how-  no  other  disposition  being  made,  and 

ever,    was    a    vested    one.      See    also  the   member  has  failed  to  make  any 

Adamson's  Executor,  85  Pa.  St.  202.  change  of  beneficiary :  Esjjy  v.  Amer- 

^Baltz's    Estate,    12    Phila.    (Pa.)  ican  Legion  of  Honor  (Pa.)  7  Kulp, 

29.  134. 

8  Macaulay  v.  Cent.  Nat.  Bank.  27  ^  Simmons  v.  Biggs,  99  N.  C.  236.  5 

S.  C.  215.  S.  E.  235. 

*  Johnson   v.    Van    Epps,   110   111.  «  Olmstead  v.  Keyes,  85  N.  Y.  593. 

551.     If  the  wife  is  named  as  bene-  See  §   825   herein,   as  to  subsequent 
ficiary,  and  she  dies  before  the  mem- 
ber, her  personal  representatives  are 
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beneficiary  first  designated  dies,  the  insured  may  designate  a  new 
beneficiary  where  he  has  paid  all  premiums  himself  and  the  first 
designation  was  a  gratuitous  one,  especially  if  he  has  retained 
possession  of  the  policy,'''  In  other  cases,  it  has  been  held  that 
where  the  beneficiary  dies,  the  insured  may  designate  a  new  bene- 
ficiary,* In  another  case  it  is  held  that  upon  the  death  of  the 
beneficiary  before  the  member,  no  new  designation  having  been 
made,  the  family  or*  dependents  of  the  member,  as  provided  by 
the  constitution,  will  take,  and  not  the  next  of  kin,  or  collateral 
relatives,  even  though  it  is  also  provided  that  in  such  case  ''the 
share  of  such  deceased  beneficiary  shall  be  paid  to  his  or  her  legal 
representatives,"  as  such  latter  provision  merely  designates  the 
person  to  whom  payment  may  be  made  to  discharge  the  association.^ 
§  829.  Where  beneficiary  dies  before  insured:  life  policy:  con- 
clusion.— From  a  consideration  of  the  cases  in  the  preceding  sec- 
tion, it  will  be  seen  that  they  are  not  all  in  harmony.  In  the 
majority,  however,  it  will  be  found  that  the  courts  in  life  policies, 
unless  there  is  something  to  the  contrary  in  the  contract,  have 
not  been  inclined  to  sustain  the  view  that  upon  the  death  of  the 
beneficiary  the  insured  may  designate  a  new  one,  who  will  be 
entitled  to  recover  the  proceeds.  The  question  of  intention  has 
been  raised  as  sustaining  the  right  of  the  insured  to  so  do.  If  we 
admit  that  the  intention  must  control,  it  would  seem  that  it  would 
liave  to  be  a  very  clear  case  of  intention  of  the  insured  to  take 
it  out  of  the  general  rule,  which  we  conceive  to  be  as  follows:  If 
a  person  designates  another  as  beneficiary  under  a  regular  life 
policy,  and  the  person  designated  dies  before  the  insured,  then,  in 
the  absence  of  anything  to  the  contrary  in  the  contract,  the  interest 
in  the  policy  will  pass  to  the  executor  or  administrator  of  the 
beneficiary,  and  be  subject  to  distribution  under  the  intestate  laws 
of  that  state.  If  the  person  designated  is  a  wife  or  some  near  rela- 
tive of  the  insured,  and  the  latter  would,  under  the  intestate  laws, 
be  entitled  to  a  share  of  the  personal  estate  of  such  person,  then 
under  these  same  laws  the  executor  or  administrator  of  the  insured 
will  be  entitled  to  the  same  interest  in  the  proceeds  of  that  policy 
which  he  would  have  been  entitled  to  claim  in  the  other  personal 
estate  of  the  beneficiary. ^° 

'  Bickerton  v,  Jaques,  28  Hun   (N.  ^  Simon   v.   O'Brien,   87   Hun    (N. 

Y.)  119,  12  Abb.  N.  C.  (N.  Y.)  25,  Y.)  160,  .33  N.  Y.  Supp.  81.'.. 

SGambs   v.   Covenant   Ins.   Co,   50  1°  Perry  v.   Tweedy,   128  Ga,   402, 

Mo,  44;  Mutual  B,  L,  Ins.  Co.  v.  At-  119  Am,  St.  Rep,  393,  57  S,  E,  782, 

wood,  24  Gratt.   (Va,)    497,  18  Am.  36  Ins.  L.  J.  836,  838. 

J  Rep.    652;    Kerman   v.    Howard,    23  On  disposition  of  fund  in  mutual 

Wis,  108.  benefit  society  upon  failure  of  bene- 
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§  830.  Death  of  wife:  subsequent  marriage  of  insured  or  mem- 
ber: effect  where  wife  is  designated  as  beneficiary. — If  a  person 
takes  out  a  regular  policy  of  life  insurance,  and  designates  his 
''widow"  as  beneficiary,  and  his  wife  afterward  dying  he  subse- 
quently marries,  the  intent  of  the  person  must  govern,  and  in  such 
a  ca^e  there  is  clearly  the  intent  to  provide  for  the  widow  of  the 
insured,  and  not  the  heir  of  the  first  wife.  Therefore,  the  second 
wife,  who  becomes  the  actual  widow,  would  be  entitled  to  the 
proceeds."  In  Pennsylvania,  if  the  wife  is  named  as  beneficiary, 
and  dies,  and  the  member  again  marries,  but  fails  to  change  his 
certificate,  his  widow  surviving  will  take  the  fund  under  a  by-law 
providing  that  in  case  of  the  beneficiary's  death  before  that  of  the 
member,  no  other  person  being  designated,  the  benefits  shall  be 
paid  to  the  widow. ^^  Where  the  purpose  of  the  charter  of  a  mutual 
benefit  society  is  to  provide  for  the  "widow,  orphan,  heir,  assignee, 
or  legatee"  of  the  member  of  a  mutual  benefit  society,  and  a  mem- 
ber designates  his  wife  as  beneficiary,  and  the  wife  then  living 
dies,  and  the  member  subsequently  marries,  the  fund  will  go  to 
the  second  wife  who  survives  him,  and  not  to  the  heirs  of  the 
first  wife.-^^  In  such  a  case,  also,  the  object  of  the  member  is  to 
provide  for  his  widow\  There  is  no  reason  why  he  should  provide 
for  the  wife's  relatives,  and  it  would  seem  that  a  failure  of  the 
insured  to  make  a  new  designation  could  not  be  reasonably  con- 
strued as  a  desire  to  designate  his  heirs  as  beneficiaries.  Again, 
where  the  wife  leaves  her  husband  by  will  a  certain  proportion  of 
her  interest  as  beneficiary  under  a  policy  on  his  life  and  he 
remarries  and  leaves  all  his  estate  to  the  wife,  she  will  take  the 
same  as  any  other  personal  asset  the  first  wife's  interest  conveyed 
by  her  w411  to  him,^*  In  New  York,  in  a  case  where  a  man  had 
procured  a  policy  of  life  insurance  payable  to  a  trustee  for  the 
benefit  of  his  wife,  and  the 'wife  then  living  afterward  died,  and 
the  insured  subsequently  had  the  policy  assigned  by  the  trustee  to 
his  second  wife,  it  was  held  that  the  common-law  right  of  survivor- 
ship in  the  husband  was  not  affected  by  the  statutes  concerning 
insurance  upon  the  lives  of  husbands  for  the  benefit  of  their  wive^. 
and  that  the  widow  of  the  insured  was  entitled  to  the  proceeds. ^^ 
In  another  New  York  case,  where  the  rights  of  the  heirs  of  the  first 
wife  to  the  fund  were  in  question,  the  following  facts  appeared: 

ficiarv,  see  note  in  17  L.R.A.(N.S.)  ^^  Mago^jp  ]\rutaal  Relief  Assoc,  v. 

1083."  IMf-Aulev,  2  Mackey  (D.  C.)  70. 

iiPhehm    V.   Phohin    (La.   Par.   of  ^^  Tliorapson  v.  iEtna  Lite  Ins.  Co. 

Orl.  C.  A.  1891)  21  Ins.  L.  J.  03.  161   Ala.  507,  40  So.  802.  ^ 

^2  Fisclier  v.  American  Lesion  of  ^^  Olmsted  v.  Keyes,  85  N.  Y.  593. 
Honor,  168  Pa.  St.  279,  31  Atl.  1080. 
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A  person,  by  name  H.  M.  Case,  procured  a  benefit  certificate,  in 
uhich  was  the  following  provision:  ''All  payments  or  benefits 
that  may  accrue  or  become  due  to  the  heirs  of  the  person  insured 
by  virtue  of  this  policy  will  be  payable  to  Mrs.  H.  M.  Case,  or  lawful 
heirs."  After  the  death  of  his  wife,  who  was  living  at  the  time. 
of  the  issuance  of  the  certificate,  tlie  insured  again  married.  This 
wife  survived  him,  as  did  also  his  daughter  by  the  former  wife. 
In  an  action  to  determine  who  was  entitled  to  the  fund,  the  court 
held  that  the  whole  fund  was  payable  to  the  daughter,  and  that 
his  widow  had  no  claim  to  the  proceeds.^^  The  court  said:  "There 
was  no  new  designation  of  the  beneficiary  after  the  certificate  was 
issued  or  after  the  death  of  the  first  wife.  That  which  we  have 
quoted  at  the  foot  of  the  certificate  was  the  designation  made  at 
that  time.  It  was  'Mrs.  H.  ^1.  Case,  or  lawful  heirs,'  meaning 
Mrs.  H.  M.  Case,  or  in  case  she  was  unable  to  take  by  reason  of 
death  or  other  disability,  his  lawful  heir  should  become  the  bene- 
ficiary. It  is  now  contended  that  Mrs.  II,  M.  Case  was  the  name 
of  the  defendant,  his  widow,  and  that  conseciuently  she  is  the 
beneficiary  named  in  the  certificate.  .  .  .  AVe  cannot  a.ssume 
that  he  then  contemplated  the  death  of  his  wife  and  his  subsequent 
marriage  to  the  defendant  in  this  action."  There  is  certainly  much 
to  be  said  on  both  sides  of  this  case,  and  the  reasons  presented  by 
the  court  are  undoubtedly  strong  ones.  AVe  cannot,  however,  pass 
over  this  decision  without  comment.  The  object  of  these  societies  is 
to  primarily  provide  for  the  widow  of  the  member,  and  the  contract 
should  be  construed  with  this  fact  in  mind.  In  this  instance, 
the  widow  was  Mrs.  H.  M.  Case,  so  designated,  who  survived  the 
insured,  differing  from  the  designation  in  a  Wisconsin  case,  where 
the  beneficiary  was  named  Ida  B.  Peck,  who  was  the  wife.^'  But 
the  court  declares  that  it  cannot  construe  it  as  meaning  "one  person 
at  one  time  and  another  at  another."  ignoring  the  fact  that  "Mrs. 
II.  M.  Case"  must  have  always  been  the  one  person  who  was  the 
lawful  wife.  Suppose  if,  after  his  second  marriage,  the  insured 
had  written  exactly  the  same  provision  in  the  policy,  in  such  a 
case  would  not  the  widow  without  doubt  have  ■  been  entitled  to 
the  fund?  And  it  is  noteworthy  that  it  does  not  appear  that  there 
was  any  requirement  whatever  as  to  the  manner  or  mode  of  chang- 
ing the  designation,  from  which  it  may  fairly  be  presumed  that 
assured  was  justified  in  letting  the  designation,  "Mrs.  li.  M.  Case" 
stand  as  it  wa.s. "  Again,  the  courts  hold  that  contracts  of  this 
kind  are  very  similar  to  a  will,  and  should  be  construed  as  much 

16  Day   V.   Case,  43   Ilun    (N.   Y.)    Order  United  Workmen,  83  Wis.  416, 
170.  35  Am.  St.  Rep.  73,  18  L.R.A.  249, 

"Farr   v.    Grand    Lodge    Ancient    13  N.   W.   738. 
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in  accordance  with  the  rules  governing  -wills  as  possible.  Now, 
the  question  arises,  Did  not  the  member,  by  leaving  the  designation 
as  it  was,  and  by  not  changing  the  beneficiary,  mean  that  his  second 
wife  should  be  entitled  to  the  fund?  A  will  speaks  from  the  death 
of  the  testator.  There  certainly  was  a  "Mrs.  IT.  M.  Case"  at  that 
time,  and  it  would  seem  that,  in  accordance  with  this  rule,  there 
being  a  person  to  whom  the  description  was  then  applicable  she 
would  be  entitled  to  the  fund.  We  cannot  but  believe  that  in  this 
case,  as  in  all  others  of  a  similar  nature,  the  primary  object  of 
the  member  is  to  provide  for  his  widow.  We  do  not  consider  the 
fact  that  the  insured  could  not  reasonably  have  contemplated  his 
second  marriage  at  the  time  of  the  issuance  of  certificate  to  be  of 
weight.  The  fact  that  the  insured  did  subsequently  marry,  and 
then  permit  his  former  designation  to  stand  payable  to  "Mrs.  H. 
M.  Case,"  seems  to  clearly  evidence  an  intent  that  she  should  take 
the  fund.  '  In  construing  these  words  the  primary  object  of  the 
societv,  the  wording  of  the  certificate,  and  the  intent  of  the  member 
all  seem  to  reasonably  point  to  Mrs.  H.  M.  Case,  the  widow,  as 
the  beneficiary.^^ 

If,  however,  the  evident  intent  of  a  by-law  is  that  the  total  en- 
dowment to  be  paid  shall  not  exceed  a  certain  sum  payable  to 
the  heirs  in  case  a  member  dies,  and  also  that  upon  the  death 
of  his  wife  he  shall  receive  a  certain  part  of  said  amount  on 
account,  and  that  if  he  then  dies  leaving  a  second  wife  the  heirs 
are  to  receive  the  balance,  the  terms  first  wife  and  second  wife 
refer  to  the  matrimonial  condition  of  the  member  after  his  member- 
ship and  if  he  had  married  his  second  wife  before  becoming  a 
member  the  heirs  upon  his  death  receive  the  maximum  amount 
where  the  member  had  received  no  payment  on  account  of  his 
first  wife's  death. ^^  But  it  is  also  held  that  where  the  designation 
of  the  first  wife  has  not  been  changed,  the  second  wife  is  only 
entitled  to  receive  the  policy  proceeds  as  administratrix  and  not  as 
an  individual.^" 

§  830a.  Where  wife  dies  before  husband:  resulting  trust  in 
favor  of  husband's  estate. — A  resulting  trust  may  arise  in  favor  of 
the  estate  of  the  husband,  where  his  life  is  insured,  payable  to  his 
wife,  and  she  dies  during  his  lifetime,  and  this  rule  applies  to  a 
certificate  by  a  mutual  aid  society  of  which  the  husband  was  a 

• 

18  See  Phclan  v.  Plielan  (La.  Par.  20  Raker  v.  Metropolitan  Life  Ins. 
Orl.  Ct.  App.  1891)  21  Ins.  L.  J.  93.  Co.  97  N.  Y.  Supp.  1088,  111  App. 
See  §  808  herein.  Div.  500. 

1^  Berger  v.  Independent  Brothers 
of  Nieswis,  147  N.  Y.  Supp.  934,  44 
Ins.  L.  J.  142. 
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member,  and  the  assessments  of  which  were  paid  by  him,  and 
''while  the  rights  of  a  wife  and  children  are  protected  in  the  case 
of  a  policy  of  life  insurance  for  their  benefit,  it  has  not  yet  been 
held  by  this  court  that  if  they  die  before  the  person  effecting  the 
insurance  there  would  not  be  a  resulting  trust  in  his  favor  in  the 
absence  of  language  in  the  policy  giving  rights  to  the  legal  repre- 
sentatives of  the  wife  and  children.  .  .  .  AVhile  under  a  by- 
law of  the  societ}'  Jonathan  H.  Ilaskins  could  not  transfer  the  cer- 
tificates without  his  wife's  written  consent,  we  are  of  opinion  that 
this  did  not  vest  such  interest  in  her  that  her  next  of  kin  would  be 
entitled  to  the  proceeds  of  the  certificate  if  she  died  before  him."  ^ 

§  831.  Where  death  of  beneficiary  occurs  after  that  of  insured 
but  before  payment  of  fund. — The  interest  of  the  beneficiary  in  a 
mutual  benefit  certificate  becomes  a  vested  one  immediately  upon 
the  death  of  the  member  to  whom  the  certificate  is  issued,  and  in 
case  of  the  death  of  the  beneficiary  after  that  of  the  insured, 
but  before  the  payment  of  the  proceeds  of  the  certificate,  the  fund 
will  go  to  the  personal  representatives  of  the  beneficiary.  Thus, 
where  a  member  of  a  society  provided  in  his  certificate  for  the 
payment  of  the  proceeds  to  his  wife,  and  in  case  of  her  death  to 
his  children,  it  was  held,  her  death  having  occurred  shortly  after 
his,  and  before  payment  of  the  fund,  that  the  proceeds  would  go 
to  her  administrator.^ 

§  832.  Death  of  beneficiary  and  insured:  common  disaster. — In 
a  case  which  arose  in  Massachusetts,  where  a  person  insured  in  a 
mutual  benefit  society  designated  his  wife  as  beneficiary,  making 
the  policy  payable  to  "her  or  her  assigns,"  but  providing  that  in 
case  of  her  death  before  his  the  proceeds  should  be  paid  to  their 
children,  the  question  arose  whether  her  heir  or  his  was  entitled 
to  the  fund,  the  insured,  his  wife  or  children,  having  all  perished 
together;  and  it  was  held  that  by  the  terms  of  the  policy  the  wife's 
interest  was  contingent  upon  her  surviving  her  husband,  and,  as 
they  both  died  by  a  common  disaster,  his  heirs,  and  not  hers,  were 
entitled  to  the  proceeds.^  It  will  be  seen  that  her  interest  was 
merely  a  contingent  one.     If,  however,  it  had  been  a  vested  one, 

1  Haskins  v.  Kendall,  158  Mass.  25  Am.  St.  Rep.  235,  12  L.R.A.  209, 
224,  35  Am.  St.  Rep.  490,  33  N.  E.    2G  Pac.  152. 

495.     See  also  Tompkins  v.  Levy,  87  On  disposition  of  fund  in  mutual 

Ala.   263,   13   Am. .  St.   Rep.   31,   and  benefit  society  upon  failure  of  hene- 

note,  6   So.  346;   Rollins  v.   McHat-  ticiary,  see  note  in  17  L.R.A. (X.S.) 

ton,  16  Colo.  203,  25  Am.  St.  Rep.  1083. 

260,  and  note,  27  Pac.  2.54;  Hardin,?  ^  puUgj.  ^    Linzee,  135  ?ilass.  468. 

V.  Littlehale,  150  Mass.  100,  22  X.  K.  Compare    milliard    v.    Brayton,    177 

703,  note  11  Am.  St.  Rep.  723,  724.  Mass.  533,  59  N.  E.  436,  52  L.R.A. 

2  Chartrand  v.  Brace,  16  Colo.  19,  117. 
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a  different  decision  would  probably  have  been  given.*  Another 
case  involving  this  point  came  before  the  Texas  court.  A  member 
of  a  mutual  benefit  society  designated  his  wife  as  beneficiary.  It 
was  provided  by  the  by-laws  that:  "Should  all  the  beneficiaries 
die  before  the  decea.=e  of  the  member,  and  no  other  or  further 
disposition  be  made  thereof,  the  benefit  shall  be  paid  to  the  heirs  of 
the  deceased  member  dependent  upon  him."  Both  the  husband 
and  wife  perished  in  a  common  disa.ster.  In  the  action  to  deter- 
mine whether  her  administrator  or  his  sisters  were  entitled  to  the. 
fund,  it  was  decided  that  the  finding  of  the  court  that  they  both 
died  at  the  same  instant  must  be  considered  as  correct,  and  having 
so  died,  the  beneficiaries's  estate  would  be  as  incapable  of  taking 
the  fund  as  if  the  beneficiary  only  had  died;  therefore,  his  heirs 
should  recover.*  And  under  an  Illinois  decision  representatives 
of  the  beneficiary  must  show  her  survivorship,  or  the  fund  will 
go  to  his  heirs  in  case  of  the  death,  in  the  same  disaster,  of  a 
member  of  a  mutual  benefit  societv  and  the  beneficiary  of  his 
certificate,  which  provides  that,  in  the  event  of  the  death  of  the 
beneficiary  before  the  decease  of  the  member,  the  benefit  shall  be 
paid  to  his  heirs.®  But  under  a  Maryland  decision  a  man's  life 
insurance,  made  payable  by  the  certificate  to  his  wife,  goas  to 
her  administrator,  and  not  to  the  persons  who  would  have  been 
entitled  to  it  in  case  she  died  before  her  husband,  where  both 
perished  in  a  flood  which  destroyed  their  dwelling,  and  there  is 
no  evidence  as  to  survivorship,  or  as  to  which  died  first.'  It  is 
held  in  New  York  that  the  burden  of  proof  to  establish  survivorship 
in  case  of  common  disaster  rests  upon  the  person  claiming  benefits 
by  reason  thereof,  since  no  presumption  of  survivorship  or  of  simul- 
taneous death  exists,  where  two  or  more  persons  die  in  a  common 
disaster.  It  is  also  decided  that  where  a  printed  clause  in  an  acci- 
dent policy  provides  that  indemnity  in  case  of  loss  of  life  is  payable 
to  the  beneficiar}'  named  in  an  attached  stub  or  in  the  event  of  the 
prior  death  of  such  beneficiary,  or  in  the  event  of  no  beneficiary 
being  named,  then  to  the  representatives  of  the  assured,  such  pro- 
vision must  be  taken  as  the  language  of  the  a-ssured  for  by  accept- 

*  The    statute    of    incorporation,—'  ration.     See  Millard  v.  Brayton,  177 

and   there   were   also   like   provisions  Mass.  53.3,  .12  L.R.A.  117,  59  N.  E. 

in  the  general  laws  of  the  state — au-  43(5.     See  also  §§  730  et  seq.  herein, 

thorized  a  married  woman  to  in.sure  *  Paden  v.  Briscoe,  81  Tex.  503,  17 

her  lui.'^hand's  life  for  her  sole   use,  S.  W.  42. 

and    provided    that   "in   case   of   her  ^  Middeke  v.  Balder,  19S  111.  590, 

surviving    her    husband,    the    money  59  L.R.A.  653,  92  Am.  St.  Rep.  284, 

should  be  payable  to  her,"  etc.,  and  64  N.   E.   1002. 

the  policy  was  evidently  framed  upon  "^  Cowman   v.   Roger.^^,  73  Md.  403, 

this  provision  of  the  act  of  incorpo-  10  L.R.A.  550,  21  Atl.  64. 
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ing  the  policy  he  adopts  the  language  used  by  the  insurer  so  that 
if  Insured  names  his  sister  as  beneficiary  under  such  a  policy  and 
both  of  them  died  in  a  common  disaster,  the  proceeds  of  the  policy 
are  payable  to  the  estate  of  the  assured  in  the  absence  of  evidence 
that  the  sister  survived  her  brother.  The  burden  is  upon  the  rep- 
resentative of  the  sister,  or  those  claiming  under  her,  to  establish 
her  survivorship.^  It  is  decided  in  ]\Iaine  that  the  statute  of  de- 
scents and  distributions  has  no  application  to  a  policy  of  life 
insurance  as  affecting  the  interest  of  the  beneficiary  therein,  in 
case  of  dispute  as  to  survivorship  of  the  insured,  and  the  beneficiary 
named  in  the  policy.^ 

§  833.  Where  beneficiary  kills  insured. — If  a  person  who  is  desig- 
nated as  beneficiary  in  a  policy  of  life  insurance  murders  the  in- 
sured, or  feloniously  causes  his  death,  he  will  be  debarred  from 
recovering  under  the  policy.  It  would  be  contrary  to  public  policy 
to  permit'  a  person  who  has  feloniously  killed  another  to  recover 
on  a  policy  on  such  life,  and  this  is  true  without  regard  to  the  fact 
whether  it  was  thereby  intended  to  realize  the  benefit  oi*  not.^° 
This  question  was  decided  in  the  Maybrick  case,  where  a  person 
insured  his  life,  designating  his  wife  as  beneficiary.  After  the 
death  of  her  husband,  but  before  the  trial  of  the  case,  she  assigned 
her  interest  in  the  policy.  The  assignees  of  the  policy  and  the 
executors  of  the  deceased  brought  an  action  against  the  insurers 
to  recover  on  the  policy.  It  was  determined  that  the  assignees 
could  not  recover  for  the  reason  above  given.  It  was  also  held 
that  the  fact  that  the  beneficiary  did  not  know  of  the  existence  of 
the  policy  would  not  take  the  case  out  of  the  rale  above  stated. ^^ 
It  was  subsequently  determined  in  this  case  that,  as  between  his 
legal  representatives  and  the  company,  there  was  no  question  of 
public  policy,  and  they  might  recover,  since  the  former  designation 
had  failed,  because  of  the  wrongful  or  felonious  act  of  the  bene- 
ficiary.^2  Under  a  United  States  Supreme  Court  decision  an 
assignee  of  a  policy  who  induces  another  to  effect  insurance  on 
his  own  life  and  murders  him  to  obtain  the  insurance  money,  for- 
feits his  right  thereto;  and  it  is  also  held  that  evidence  in  a  suit 

®  Dunn  V.   New  Amsterdam   Casu-  ^°  Schreiner  v.  Hiiih  Court  Illinois 

alty  Co.  126  N.  Y.   Supp.   229,   141  Catholic  Order  of  'Foresters,  35  111. 

i\pp.  Div.  478,  63  Misc.  225,  118  N.  App.  576. 

Y.  Supp.  491.  11  Cleaver    v.    Mutual    Fund    Life 

9  United  States  Casualty  Co.  v.  Ka-  Assn.  (Eng.  Q.  R.  1S91)  44  Alb.  L.  J. 

cer,  169  Mo.   301,  92  Am.   St.  Rep.  382.  64  L.  T.  R.  220. 

641,  58  L.R.A.  436,  69  S.  W.  370,  31  ^^  (]£„„    q    a.  1892)  ;  45   Alb.  L. 

Ins.  L.  J.  849.  J.  257,  L.  R.  Q.  B.  D.  1892,  vol.  1, 

On    presumption    of    survivorship  p.  147. 
amonp:  those  who  perish  in  common 
calamity,  see  note  in  51  L.R.A.  863. 
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on  Ihe  policy  that  similar  policies  were  obtained  in  other  companies 
at  about  the  same  time  \Vci.<  admissible.''^  Nor  can  the  beiieliciary 
in  a  life  insurance  policy  recover  thereon  where  the  death  of  the 
assured  is  caused  by  the  intentional  and  felonious  act  of  such 
beneficiary.^*  But  although  the  beneficiary  named  in  a  certificale 
of  a  benefit  insurance  society,  who  murders  or  feloniously  takes 
the  life  of  the  insured,  cannot  recover  the  benefit  from  such  society, 
yet  this  does  not  release  it  from  the  payment  of  such  benefit  to 
anyone,  in  the  absence  of  a  contract  provision  to  that  effect, ^^  and 
representatives  of  insured  may  be  entitled  to  recover^^  and  the 
certificate  may  be  enforced  by  the  insured's  administrator  for  the 
benefit  of  his  estate  on  the  ground  of  a  resulting  trust  created  in 
favor  of  the  estate  by  the  forfeiture  of  the  rights  of  the  beneficiary 
named."  Nor  does  public  policy  forbid  a  recovery  by  the  next 
of  kin  on  a  policy  upon  the  life  of  one  murdered  by  the  beneficiary 
named  in  the  policy.^^     It  is  held,  however,  that  murder  of  the 


"  New  York  I\rutual  Life  Ins.  Co. 
V.  Armstrono-,  117  U.  S.  591,  29  L. 
ed.  997,  6  Sup.  Ct.  877. 

Cited  in  :  Vniied  States. — Ritter  v. 
Mutual  Life  Ins.  Co.  169  U.  S.  139, 
150,  42  L.  ed.  699,  18  Sup.  Ct.  300; 
Ritter  v.  Mutual  Life  Ins.  Co.  70 
Fed.  954,  958,  17  C.  C.  A.  537,  541, 
28  U.  S.  App.  612,  5  Pa.  Dist.  R. 
28,  42  L.R.A.  583,  586. 

Illinois. — Holdom  v.  Ancient  Or- 
der United  Workmen,  159  III.  619, 
622,  31  L.R.A.  69,  50  Am.  St.  Rep. 
183,  43  N.  E.  772;  Sfbreiner  v.  Hij^h 
Court  Illinois  Catholic  Order  of  For- 
esters, 35  111.  App.  576,  581. 

Iowa. — Schmidt  v.  Northern  Life 
Assoc.  112  Iowa  41,  44,  51  L.R.A. 
143,  84  Am.  St.  Rep.  323,  83  N.  W. 
800. 

Mississippi. — IMurphv  v.  Red,  64 
Miss.  614,  619,  60  Am.  Rep.  68,  1  So. 
761. 

Nebraska. — Shellenber^'er  v.  Ran- 
som, 41  Neb.  631,  637,  25  L.R.A. 
571,  59  N.  W.  935:  Shellenber-er  v. 
Ransom,  31  Neb.  61,  72,  10  L.R.A. 
813,  28  Am.  St.  Rep.  500,  47  N.  W. 
700. 

New  Jersey. — Campbell  v.  Su- 
preme Conclave  Independent  Order 
Heplvsophs,  66  N.  J.  L.  274,  280, 
54  L.R.A.  578,  49  Atl.  550. 

New  York. — Riggs  v.  Palmer,  115 
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N.  Y.  506,  512,  5  L.R.A.  347,  12  Am. 
St.  Rep.  819,  22  W.  E.  188;  Piesron 
V.  Palmer,  42  Hun  (N.  Y.)  391. 

Pennsylvania. — Carpenter's  Estate, 
170  Pa.'  203,  211,  36  Wkly.  N.  C. 
519,  32  Atl.  637,  29  L.R.A.  149,  50 
Am.  St.  Rep.  765. 

Tennessee. — Box  v,  Lanier,  2  Tenn. 
Ch.  App.  52. 

Wisconsin. — Haning  v.  ]\Iueller,  82 
Wis.  235,  242,  52  N.  W.  98. 

^*  Filmore  v.  Metropolitan  Life 
Ins.  Co.  82  Ohio  St.  208,  28  L.R.A. 
(N.S.)  675n,  137  Am.  St.  Rep.  778, 
92  N.  E.  26;  Anderson  v.  Life  Ins. 
Co.  of  Va.  152  N.  Car.  1,  67  S.  E. 
53. 

On  murder  of  insured  as  affecting- 
right  to  insurance,  see  notes  in  3 
L.R.A.(N.S.)  727,  and  28  L.R.A. 
(N.S.)   675. 

^*  Suiireme  Lodge,  Knights  & 
Ladies  of  Honor,  v.  Menkhausen,  209 
111.  277,  65  L.R.A.  508,  101  Am.  St. 
Rep.  239,  70  N.  E.  567;  Schmidt  v. 
Northern  Life  A.ssoc.  112  Iowa  41,^ 
51  L.R.A.  141,  84  Am.  St.  Rep.  323, 
83  N.  W.  800. 

.  ^^  Anderson  v.  Life  Ins.  Co.  of  Va. 
152  N.  Car.  1,  67  S.  E.  53. 

^"^  Schmidt  V.  Northern  Life  Assoc> 
112  Iowa,  41,  51  L.R.A.  141.  84  Am. 
St.  Rep.  323,  83  N.  W.  800. 

^^  Supreme  Lodge,  Knights  &  \a\- 


§  834  JOYCE  ON  INSURANCE 

insured  by  the  beneficiary  forfeits  the  rights  not  only  of  the  bene- 
ficiary, but  of  her  assignee.^^  But  the  murder  of  a  person  whose 
life  is  insured,  by  an  assignee  of  the  policy,  whose  claim  to  it  is 
valid  only  for  a  reimbursement  of  premiums  paid,  forfeits  only 
the  assignee's  part  of  the  insurance,  and  not  the  residue  thereof, 
to  v/hich  the  estate  of  the  insured  is  entitled.^"  And  heirs  at  law 
of  an  insured  member  of  a  benefit  society,  who  is  murdered  by 
the  named  beneficiary,  are  entitled,  when  named  by  statute,  as 
within  the  class  of  eligible  beneficiaries,  to  recover  such  insurance, 
nothing  to  the  contrary  appearing  in  the  contract  of  insurance, 
or  in  the  state  law.^^  But  children  of  a  beneficiary  nho  murders 
the  insured  cannot,  because  she  thus  forfeits  her  rights  to  the  insur- 
ance, claim  it  as  her  heirs,  under  a  certificate  payable  to  her,  her 
heirs,  or  legal  representatives.^ 

In  an  action  to  recover  upon  a  policy  of  life  insurance  brought 
by  the  person  named  therein  as  the  beneficiary,  an  answer  by 
the  insurance  company  alleging  that  the  plaintiff  murdered  the 
assured  states  a  defense,  such  an  averment,  in  legal  effect,  being 
tantamount  to  the  allegation  that  the  killing  charged  was  inten- 
tional and  felonious.^  In  a  Nebraska  case  a  fraternal  beneficiary 
certificate  provided  that  the  certificate  should  be  void  if  the  member's 
death  should  occur  at  the  hands  of  his  beneficiary  except  by 
accident  and  it  was  held  that  such  murder  would  constitute  a 
defense  to  an  action  upon  the  certificate,  but  that  the  commission 
of  the  crime  depended  upon  proof  of  the  fact  of  criminal  act 
and  that  a  certified  transcript  of  the  record  of  conviction  of  the 
beneficiary  was  inadmissible  as  substantive  evidence  of  the  facts 
upon  which  the  prosecution  was  founded,  nor  of  the  facts  of  murder 
of  assured  by  the  beneficiary,  and  the  question  of  fact  upon  con- 
tiicting  circumstantial  evidence  having  been  submitted  to  the  jury 
their  finding  would  not  be  disturbed.^ 

§  834.  Killing  assured  by  insane  beneficiary. — If  an  insane  bene- 
ficiary kills  assured,  this  does  not  prevent  a  recovery  by  such  bene- 
ficiary; even  though  the  killing  is  under  such  circumstances  as 

dies  of  Honor  v.  Menkhausen,  209  111.  111.  277,  65  L.R.A.  508,  101  Am.  St. 

277,  65  L.R.A.  508,  101  Am.  St.  Rep.  Rep.  239,  70  N.  E.  567. 

239,  70  N.  E.  567.  ^  Schmidt  v.  Northern  Life  Assoc. 

19  Schmidt  V.  Northern  Life  Assoc.  112  Iowa,  41,  51  L.R.A.  141,  84  Am. 
112  Iowa  41,  51  L.R.A.  141,  84  Am.  St.  Rep.  323,  83  N.  W.  800. 

St.  Rej).  323,  83  N.  W.  800.  ^  Fiimore  v.  Metropolitan  Life  Ins. 

20  New  York  Life  Ins.- Co.  v.  Davis,  Co.  82  Ohio  St.  208,  28  L.R.A.(N.S.) 
m  Va.  737,  44  L.R.A.  305,  32  S.  E.  675n,  137  Am.  St.  Rep.  778,  92  N.  E. 
475.  26. 

21  Supreme  Lod<?e,  Knisfhts  &  ^  Lillie  v.  Modern  Woodmen  of 
Ladies  of  Honor  v.  Menkiiausen,  209  America,  89  Neh.  1,  130  N.  W.  1004. 
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would  be  murder  were  the  beneficiary  sane,  nevertheless,  his  right 
of  recovery  is  not  defeated.* 

*Holdom  V.  Ancient  Order  United  the  instance  of  one  for  his  benefit, 
AVorkinen,  159  111.  010,  50  Am.  St.  to  the  prejudice  of  the  other,  with- 
Rep.  183,  31  L.R.A.  67,  43  K  E.  out  his  consent,  and  where  tliere  is 
772,  reversing  Ancient  Order  United  no  misrepresentation,  mistake,  or 
Workmen  v.  Holdom,  51  111.  A  pp.  fraud,  covin,  design,  or  malice,  such 
200.  In  this  case  the  court,  per  Phil-  is  not  the  law.  A  fire  policy  covers 
lips,  J.,  says:  "In  Karow  v.  Conti-  all  losses  or  damage  by  fire,  except 
nental  Ins.  Co.  57  Wis.  56,  46  Am.  such  as  are  excepted  by  the  terms 
Rep.  17,  15  N.  W.  27,  in  a  clearly  of  the  policy,  and  such  as  are  caused 
reasoned  and  well-considered  opinion  by  the  intended  voluntary  act,  de- 
it  is  held  that  where  tliere  is  noth-  sign,  as.sent,  or  procurement  of  the 
ing  in  the  policy  to  the  contrary,  an  assured.  .  .  .  The  policy  is  not  va- 
insurcr  is  not  released  from  liabil-  eated  by  reason  of  the  suicide  of  the 
ity,  because  the  property  was  burned  assured  while  in  a  state  of  temporary 
by  the  insured  wdiile  insane.  The  insanity.  The  proposition  is  so  fully 
reason  for  such  a  rule  is,  that  an  established  and  recognized  that  a 
insurance  company  for  a  consider-  citation  of  authorities  to  sustain  it 
ation  paid  has  assumed  the  risk  of  would  be  supererogation.  Here 
the  property  being  destroyed  by  fire,  again  the  reason  of  tlie  rule  is  like 
That  assumption  of  risk  includes  in-  that  in  case  of  fire  insurance  policies, 
juries  to  the  property  by  fire,  re-  The  contract  of  the  parties  is  to  be 
suiting  from  the  negligence  of  the  construed  as  it  has  been  made,  and 
assured  or  his  servants.  It  is  also  not  to  be  changed  at  the  request  of 
an  assumption  of  all  risk  of  the  as-  one  of  the  parties  to  it  for  that 
sured  becoming  a  lunatic  or  insane,  party's  benefit,  without  the  consent 
and  destroying  tlie  insured  property  of  the  other,  where  there  has  been 
when  in  that  condition,  unless  by  the  no  fraud,  mistake,  misrepresentation, 
terms  of  the  policy  such  liability  is  deceit,  or  other  intentional  wrong 
saved  by  an  express  exception.  An  to  induce  the  making  thereof,  or  to 
insane  person  may  be  liable  for  burn-  accelerate  the  time  of  payment, 
ing  the  property  of  anotlier,  for  the  These  rules  do  no  violence  to  what 
reason  that  where  a  loss  must  be  has  been  termed  a  maxim  of  the  in- 
borne  by  one  of  two  innocent  per-  surance  law  of  all  nations — i.  e.,  that 
sons,  it  must  fall  on  the  one  occa-  the  assured  cannot  recover  for  loss 
sioning  that  loss;  yet,  the  burning  produced  by  his  own  wrongful  act 
of  his  own  insured  property  does  (Thompson  v.  Hopper,  6  El.  &  Bl. 
not  necessarily  injure  the  insurance  191),  by  which  is  meant  an  act  in- 
company  if  that  coiniiany,  for  a  suf-  tentionally  wrongful.  .  .  .  We 
ficicnt  valuable  consideration,  as-  hold :  wliere  an  insane  beneficiary  in 
sumes  the  risk.  That  assumption  of  a  life  policy  kills  the  a.ssured  under 
risk  is  a  contract  of  the  company  for  su<-h  circumstances  as  would  cause  the 
a  consideration  paid  to  it.  On  no  killing  to  be  murder  if  tiie  beneficiary 
consideration  of  policy  or  justice  were  sane,  such  killing  does  not  cause 
should  it  he  relieved  from  its  contract  a  forfeiture  of  the  ]iolicy,  nor  bar 
in  the  absence  of  fraud,  malice,  or  his  right  to  a  recovery  for  the  in- 
design.      Thase   qualities    cannot    ex-  surance    money." 

ist  in  the  mind  of  an  insane  person.  In    the    case    of    Shellenberger    v. 

To  hold  that  the  insurance  company  Ransom,  41  Neb.  631,  25  L.R.A.  564, 

should  be  relieved  from  liability,  un-  59   N.   W.   935,  there   is   a   wcU-con- 

der  such  circumstances,  would  be  to  sidered    and    exhaustive    opinion    by 

change  the  contract  of  the  parties  at  Ryan.  C. 
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§§  835-837a  JOYCE  ON  INSURANCE 

§  835.  Where  killing  is  involuntary. — If  the  killing  by  the  bene- 
ficiary is  involuntary,  though  done  in  the  commission  of  an  unlaw- 
ful act,  the  intent  to  kill  not  existing,  his  right  to  the  mortuary 
fund  is  not  affected  thereby.^ 

§  836.  Killing  by  sane  assignee. — Causing  the  death  of  assured 
by  felonious  means  by  a  sane  assignee  of  a  life  policy  defeats  a 
recovery  by  him.® 

§  837.  Assignment  by  beneficiary. — As  a  general  rule  the  bene- 
ficiary under  a  regular  life  policy  may  assign  his  interest  in  the  ' 
same  to  some  third  party  for  a  valuable  consideration,  provided 
the  transaction  is  not  a  mere  wager,"'  and  although  the  insured  has 
power  to  change  the  beneficiary  in  a  benefit  certificate,  yet  the 
latter  has  an  assignable  interest  therein.^  So  where  a  person  in- 
sured his  life  for  the  benefit  of  his  daughters,  one  of  whom  entered 
a  home  for  incurables,  and,  in  consideration  of  care  and  support, 
assigned  to  the  home,  ''all  moneys,  rights,  credits,  and  effects  now 
belonging  to  me,  or  to  which  I  am  in  any  way  entitled,"  and  this 
daughter  having  died  before  the  father,  it  was  held,  upon  the 
insured's  death,  that  the  home  was  entitled  to  her  share  in  the 
hands  of  the  trustee.^  But  the  next  of  kin  of  a  person  who  has 
sold  his  benefit  certificates  by  a  contract  which  is  void  as  against 
public  policy,  cannot  compel  a  purchaser  to  account  to  them  for 
the  proceeds,  where  the  society,  recognizing  the  sale,  has  issued 
new  certificates  to  the  assignee,  and  paid  over  the  money  to  him 
on  the  death  of  the  insured.^" 

§  837a.  Equitable  assignment  by  beneficiary. — Agreement  by 
the  beneficiary  in  certain  life  insurance  certificates,  to  the  family 
settlement  of  the  estate  of  the  insured,  which  provides  that  they 
shall  go  into  the  general  fund  and  be  coUected  by  the  administrator 
for  equal  distribution  among  the  next  of  kin ;  signing  a  power  of 
attorney  to  enable  the  administrator  to  collect  the  money  due  on 
them;  and  leaving  them  with  him. — amounts  to  an  equitable  as- 
signment of  the  life  insurance  fund." 

5  ScliiTiner  v.  Hig-h  Court  IIlinoi.s  insurable  interest  where  the  assi^- 
Catholie  Order  of  Foresters,  35  111.  ment  is  not  made  by  way  of  cover 
Ajip.  576.  for   a   wager   policy,   see   note   in   6 

6  New  York  Mut.  Life  Ins.  Co.  v.  L.R.A.(N.S.)  128. 

Armsli-oni?,  117  U.  S.  591,  29  L.  ed.  ^  g,-,  i^eld  in  Lawler  v.  National  Life 

997,  6  Sup.  Ct.  877;  Prince  of  Wales  Assn.  31  N.  Y.  Supp.  875,  33  Hun, 

Co.  V.  Palmer,  25  Beav.  605.  393. 

'  Me"-fjott  V.  Nortliwestern  INFutual  ^  Hewlett  v.  Home  for  Incurables 

Life   Ins.   Co.  13S  AVis.   63(3,  120  N.  Bait.    City,   74   Md.   350,   17    L.R.A. 

W.  392,  38  Ins.  L.  J.  563.     Examine  447,  24  Atl.  324. 

§  2334,   herein.  ^°  Stoelkor    v.    Thornton.    88    Ala. 

On  validity  of  assignment  of  life  241.  6  L4^A.  140.  6  So.  680. 

insurance   policy   to   one   having   no  "  Supreme  As.sembly  of  Royal  So- 
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•  BENEFICIARIES  §  838-840 

§  838.  Ratification  by  beneficiary  of  assignment. — An  acrree- 
mcnt  by  the  beneficiary,  after  having  assigned  the  pohcy,  to  assist 
in  the  collection  of  the  JDroceeds  in  consideration  of  a  certain  pro- 
portion of  the  same,  is  a  ratification  of  the  assignment.'^^ 

§  839.  Assignment  to  creditor. — A  member  may  assign  his  cer- 
tificate to  his  creditor  where  the  statute  nndcr  which  the  society 
is  organized  and  the  constitution  of  the  society  fully  emf)ower  the 
member  to  name  as  his  beneficiary  his  legatee  or  devisee,  without 
restrictioti.  The  mode  of  selection  is  a  mere  matter  of  forni,  and 
does  not  go  to  the  substance  of  the  right  to  select  beneficiaries.^^ 
And  a  statute  providing  that  where  the  beneficiaries  in  a  policy  of 
life  insurance  arc  the  wife  and  children  of  the  assured,  the  insur- 
ance shall  be  paid  to  them  free  from  his  debts,  does  not  prevent 
him  from  assigning  the  policy,  or  pledging  it  with  the  company 
as  security  for  a  loan,  without  their  consent.^*  But  one  who  has 
insured  his  life  for  the  benefit  of  his  children  with  the  option  of 
surrendering  the  policy  for  its  cash  value  at  certain  specified  times, 
cannot  assign  the  right  of  exercising  the  option  to  a  croditor.^^ 

§  840.  Assignment  of  endowment  policy:  wife  as  beneficiary. — 
An  endowment  policy  is  not  assignable  where  the  wife  or  her 
personal  representatives  are  the  beneficiaries.^^  If  the  statutes 
permit  a  married  woman  to  insure  her  husband's  life  for  her  benefit, 
and  to  assign  the  same  in  case  she  has  no  children  or  issue  thereof, 
a  subsequent  statute  removing  such  restriction  does  enable  her  to 
aasign  an  ''endowment"  policy  where  she  had  a. son  living  at  the 
time  the  last  statute  was  enacted,  and  this  even  though  he  died 

cietv  of  Good  Feflows  v.   Campbell,  notatod    on    right    of    creditors    to 

17  R.  I.  402,  13  L.R.A.  601,  22  Atl.  reach    option    of   insured   to   receive 

307.  cash  surrender  value  of  polic}^;  and 

^2  Jewelers'  League  v.   De   Forest,  their  right  to  reach  policies  having  a 

80  Hun   (N.  Y.)   370,  61  N.  Y.  St.  cash    sun-ender   value),    105    S.    W. 

Rep.  827,  30  N.  Y.  Supp.  88.  937. 

13  Martin    v.     Stubbings,    126    111.        ^^  So  held  in  Brammer  v.  Cohen,  86 

387,  9  Am.   St.  Rep.  629,  18  N.  E.  N.  Y.  11,  62  How.   (N.  Y.)   170. 
657.     See  §§  2326  et  seq.  3488  here-       Assignment  and  transfer  of  policy 

in.  see  §§  2326  et  seq.  herein. 

1^  Mntual    Life    Ins.    Co.    v.    Twy-        As  to  assignment  of  jiolicy  to  wife, 

man,  122  Ky.  513,  121  Am.  St.  Rep.  see  also  .Miller  v.  Campljel'l,  140  N. 

471,  92  S.  W.  335,  97  S.  W.  391.  Y.  457,  55  N.  Y.  St.   Rep.  787,  51 

On  rigid  of  one  to  whom  policy  of  N.  Y.   St.  Rep.  506,  35   N.  E.   651_; 

life  or  benetit  insurance  was  assigned  Brick   v.    Campbell,   122   N.   Y.   337, 

by  insured  to  proceeds  where  provi-  10  L.R.A,  259,  25  N.  E.  493;  Baron 

sions  as  lo  chaTige  of  beneficiarv  were  v.  Brummer,  100  N.  Y.  372,  3  N.  E. 

not  c()ni])lied  with,  see  note  in  L.R.A.  474;    Barry   v.    Equitable   L.   Assur. 

1916A,  877.  Soc.  59  N.  Y.  587;   Lanier  v.   Box, 

"  McCntclicn     v.     Tnwnsend,    127  112  Tenn.  393,  64  L.R.A.  458,  79  S. 

Kv.  230,  16  L.R.A. (N.S.)   316   (an-  W.  1042. 
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§  841  JOYCE  ON  INSURAN-CE 

shortly  thereafter."  A  paid  up  endowment  policy  is  wiihin  the 
operation  of  the  statute  permitting  a  man  to  assign  insurance  on 
his  life,  to  his  wife  so  that  it  shall  inure  to  her  separate  use  and 
benefit  and  that  of  her  children,  except  that  premiums  paid  in 
fraud  of  creditors  shall  inure  to  their  benefit  from  the  proceeds  of 
the  policy."  The  defendant's  course  of  dealing  with  a  husband 
whose  life  is  insured  and  with  the  policy  also,  will  operate  as  an 
estoppel  and  preclude  it  from  denying  that  he  was  the  sole  bene- 
ficiary as  against  a  bona  fide  assignee  who  has  taken  his  assign- 
ment in  reliance  upon  the  husband's  apparent  title  which  the 
defendant  has  created  by  its  acts.  This  is  so  held  in  a  case  where 
a  life  insurance  company  issued  a  policy  on  a  husband's  life  pro- 
viding for  payment  to  his  wife  of  the  amount  of  the  endowment 
benefit;  but- upon  her  decease  allowed  her  husband  to  change  the 
beneficiary  to  his  own  executors,  administrators,  or  assigns,  and 
while  retaining  the  policy  in  its  own  hands  as  security  for  a  loan 
to  the  husband,  placed  certain  receipts  and  papers  in  his  possession 
which  naturally  led  those  familiar  with  life  insurance  to  believe 
that  the  husband  was  the  sole  beneficiary,  and  the  defendant  itself 
so  treated  him.^^ 

§  841.  Assignment  by  beneficiary  of  life  policy  to  one  having 
no  insurable  interest. — A  person  w^ho  effects  a  regular  life  insur- 
ance upon  another's  life,  and  is  beneficiary  therein,  cannot,  where 
he  has  no  insurable  interest  in  such  life,  recover  in  an  action  upon 
the  policy.  Therefore,  it  necessarily  follows  that  such  beneficiary 
cannot  assign  the  policy  to  another  who  has  no  insurable  interest 
in  the  life,  since  by  such  means  the  law  as  to  wagering  contracts 
would-  be  avoided.^"  Where  a  policy  was  issued  to  a  son  upon  the 
Hfe  of  his  father,  and  the  son  assigned  the  policy  to  one  who  had 
no  insurable  interest  in  the  assured's  life,  it  was  held  to  be  a  mere 
wagering  policy  in  the  hands  of  the  assignees,  .and  where  the 
[)roceeds  had  been  paid  to  the  assignee,  the  son  was  held  entitled 
to  recover  them  from  hira.^     But  a  diff'erent  rule  obtains  in  the 

"Miller   V.    Campbell,   140   N.   Y.  ^^  Shcpard  &  Co.  v.  New  York  Life 

457,  35  N.  E.  651,  55  N.  Y.  St.  Rep.  Ins.  Co.  87  Conn.  500,  501,  89  Atl. 

780,  under  Laws  N.  Y.  1840,  c.  80;  186. 

Laws  N.  Y.  1873,  c.  821;  Laws  N.  Y.  ^°  Examine  §§  f)14,  917  herein. 

1879,  c.  248;  Brick  v.  Campbell,  122  On  validity  of  assignment  of  life 

N.  Y.  337,  10  L.R.A.  259,  25  N.  E.  insurance   policy   to   one   having   no 

493.  insurable  interest   where  the  assign- 

^^  Bailey  v.-  Wood,  202  Mass.  549,  ment  is  not  made  by  way  of  cover 

25  L.R.A. (N.S.)   722   (annotated  on  for   a   wager   policy,   see   note   in   6 

whether  paid  up  or  endowment  poll-  L.R.A. (N.S.)    128. 

cies  are  within  statute  exempting  life  ^  llollman    v.    Hoke,    122    Pa.    St. 

insurance  policies),  89  N.  E.  147.  377,  15  Atl.  437,  1  L.R.A.  229.       ' 
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case  where  one  obtains  an  insurance  on  his  own  life,  de?if!;nating 
another  as  the  payee,  so  that  a  beneficiary  of  a  life  policy  has  such 
a  vested  interest  that  he  may  assign  that  interest  even  to  a  stranger, 
and  the  policy  is  not  released  from  the  assignment  by  the  fact 
that  the  assignee  recovers  judgment  against  the  beneficiary.'^  In 
another  case  A  assigned  a  life  policy  to  B,  to  secure  a  debt  which 
A  owed  B.  B  assigned  the  policy  to  C  to  secure  a  debt  he  owed  C, 
and  C  assigned  the  debt  of  B  to  D,  but  neither  B,  C,  nor  D  had 
any  insurable  interest  in  A's  life.  The  insurer  having  paid  tlie 
proceeds  of  the  policy  into  court,  it  was  held  that,  as  between  B  and 
D,  D  was  entitled  to  the  fund.^  It  is  held  in  Kansas  that  if  a 
person  is  designated  as  a  beneficiary  in  a  life  policy,  and  a.ssigns 
the  policy  to  a  person  having  no  insurable  interest  in  the  life  of 
the  insured,  and  the  assignee,  after  thedeath  of  the  insured,  having 
learned  that  he  could  not  recover,  returned  the  policy  to  the 
beneficiaries,  writing  across  the  face  of  the  policy  the  word  "can- 
celed," that  there  could  be  no  recovery  either  by  the  assignee  or 
by  the  beneficiaries.* 

§  842.  Lien  of  assignee  on  paid-up  policy. — A  lien  on  a  paid-up 
policy  exists  in  favor  of  an  assignee  for  value  of  the  original  policy 
who  has  paid  the  premium  to  prevent  its  lapsing.^ 

§  843.  Where  wife  joins  in  assignment  of  policy  on  husband's 
life. — Where  one  procured  an  insurance  upon  his  life,  payable  to 
his  executors,  for  the  benefit  of  his  wife  and  children,  and  the 
wife  joined  in  an  assignment  of  the  policy  and  died  before  her  hus- 
band, it  was  held  that  her  right  vested  on  the  issuance  of  the  policy, 
and  passed  by  the  assignment  to  her  assignee.^  But  where  the  wife 
joins  with  her  husband  in  an  assignment,  absolute  in  form,  of  the 
policy,  the  actual  transaction,  and  that  is  was  intended  merely  as 

2  So  held  in  Dolen  v.  Metropolitan  *  ]\Iissonri  Val.  L.  Ins.  Co.  v.  Mc- 

L.  Ins.  Co.   (Ont.  H.  C.  J.  Q.  B.  D.  Crum,  30  Kan.  146,  59  Am.  St.  Rep. 

1895)  15  C.  L.  T.  38.  537,  12  Pae.  517. 

Under  Deerinir's  Annot.  Civ.  Code  ^  Mandeville  v.  Kent,  88  Hun   (N. 

Cal.  see.  27()4,  assignee  of  life  pol-  Y.)  132,  34  N.  Y.  Supp.  622. 

icy  need  have  no  insurable  interest.  Lien    of   creditor,    holdin^:   as   col- 

Where  as-^ignment  to  one  having  no  lateral,  see  §  2324  herein, 

insurable  interest    was  held   void,   as  Lien  on  policy;  third  party  paying 

not  within  the  specified  clauses.     See  premiums;    beneficiary,    see    §    1148 

ISIicliigan    IMutua!    Benefit    Assoc,    v.  herein. 

Rolfe,  76  Mich.  146,  42  N.  W.  Rep.  «  Connecticut  Mutual  Life  Ins.  Co. 

1094.     But  see  on  same  point  Met-  v.  Baldwin,  15  R.  I.  106,  23  Atl.  105 ; 

ropolitan  Life  Ins.  Co.  v.  O'Brien,  92  noted  in  Small  v.  Jose,  86  'Mc.  120, 

Mich.  584,  52  N.  W.  1012.  124,  29  Atl.  976. 

^Connecticut  ^lutual  Life  Ins.  Co.  Assignment  and  transfer  of  policy. 

V.  Fisher  (U.  S.  C.  C.)   30  Fed.  662.  See  §§^2326  et  seq.  herein. 
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security  for  a  loan,  may  be  proven  and  the  assignee  cannot  hold  the 
policy  or  proceeds  for  an  amount  in  excess  of  that  so  stipulated.'^ 

§  844.  Same:  statute  forbidding  married  woman  becoming 
surety. — Under  a  statute  which  forbids  a  married  woman  becoming 
surety  for  another's  debt,  the  act  of  herself  and  husband  in  assign- 
ing  a  policy  on  his  life  for  her  l^enefit  will  not  devest  her  interest, 
and  a  provision  in  the  policy,  permitting  a  balance  of  the  year's 
premium  and  "all  other  indebtedness"  to  be  deducted,  does  not  per- 
mit a  subsequent  loan  of  the  company  to  be  deducted  from  the  in- 
surance money  due  the  wife.^ 

§  845.  Assignment  by  wife  of  policy  on  husband's  life. — 
Although  a  policy  may  be  assigned  with  the  husband's  written 
consent  when  payable  to  his  wife  for  her  use  and  benefit,  under  a 
statute  permitting  the  same,  as  to  all  such  policies  "issued  within 
the  state,"  nevertheless  the  statute  applies  where  a  foreign  company 
authorized  to  do  business  in  the  state  makes  a  policy  outside  the 
state,  but  delivers  it  through  its  agent  to  the  Ijeneficiary,  who  with 
her  husband  is  a  resident  of  the  state.^  In  New  Yorlc  a  married 
woman  is  capable  of  assigning  a  policy  of  insurance  issued  upon 
the  life  of  her  husband  for  her  benefit,  in  those  cases  only  in  which, 
and  to  the  precise  extent  to  which,  she  has  been  expressly  enabled, 
to  assign  by  statute.^"  But  the  right  of  a  wife  to  assign  a  policy  of 
insurance  on  the  life  of  her  husband,  under  the  New  York  statute, 
when  the  policy  is  issued  for  her  benefit  and  the  husband  gives  his 
written  consent,  is  not  limited  to  policies  issued  or  delivered  within 
the  state,  but  extends  to  those  issued  by  a  foreign  company  in  an- 
other state. ^^  Although  a  life  policy  made  under  the  statute  for  the 
lienefit  of  the  wife  of  insured  provides  that,  in  case  of  her  death 
before  her  husband's,  it  shall  go  to  the  children,  and  although  a 
statute  authorizes  a  married  woman,  with  her  husband's  written 

^Aklrich  V.  Brinker  (U.  S.  D.  C.)  858;   23   L.R.A.(N.S.)    978;   and  52 

143  Fed.  563.  L.R.A.(N.S.)   281. 

8  Union    Cent.    Life    In.s.     Co.    v.        1°  Brick   v.    Campbell,    122    N.    Y. 

Woods,  11  Ind.  App.  335,  37  N.  E.  337,   10-L.R.A.   259,  25  N.   E.   493. 

180,  39  N.  E.  205,  Davis,  C.  J.,  dis-  See  Bradshaw  v.  Mutual  Life  Ins.  Co. 

senting;    Rev.    Stat.   Ind.   1894,   sec.  187  N.  Y.  347,  80  N.  E.,  203;  Spencer 

5964;  Rev.  Stat.  1881,  sec.  5119.  v.  Meyers,  150  N.  Y.  269,  34  L.R.A. 

Assianment  and  transfer  of  policy  175,  44  N.  E.  942;  Baron  v.  Brum- 

see  §§  232(5  et  seq.  herein.  mer,   100   N.   Y.   372,   3   N.   E.   474; 

^  Spencer   v.   Myers,   73   Hun    (N.  Travelers'  Ins.  Co.  v.  Healey,  49  N. 

Y.)    274,  58  N.  Y.  St.  Rep.  70,  26  Y.  Supp.  29,  25  App.  Div.  53. 
N.  Y.   Supp.   371.     Assignment  and        ^^  Spencer    v.    Myers,    150    N.    Y. 

transfer  of  policy,  see  §§  2326  et  seq.  269,  34  L.R.A.  175,  55  Am.  St.  Rep. 

herein.  675,  44  N.  E.  942;  N.  Y.  Laws  187  ), 

On  conflict  of  laws  as  to  assign-  c.  248. 
ment  of  policy,  see  notes  in  63  L.R.A. 

1834 


BENEFICIARIES  §§  846,  847 

consent,  to  assign  such  policy,  nevertheless  she  has  no  authority 
under  the  statute  to  assign  an  interest  expressly  reserved  in  the 
policy  to  her  children, ^^ 

§  846.  Classes  entitled  to  benefit  fund:  control  in  case  of  assign- 
ment: benefit  certificate. — As  a  general  rule,  no  a.«ignnient  of  a 
mutual  benefit  certificate  can  be  made  prior  to  the  death  of  the 
member  to  any  person  who  is  not  within  the  class  limited  by  the 
statutory  law  or  the  law  of  the  society.^^  AVhere,  however,  the 
hy-laws  prescribe  certain  classes  from  whom  the  beneficiary  may  be 
chosen,  and  the  society,  after  issuance  of  the  certificate  consents  to 
an  assignment  by  the  beneficiary  to  some  person  not  within  the 
classes  specified,  it  is  held  that  the  society  will  be  estopped  to  set 
up  in  defense  to  an  action  on  the  certificate  the  fact  that  the  assignee 
is  not  of  the  classes  designated  in  the  by-laws.^*  The  contingent 
in  the  proceeds  of  a  life  insurance  policy,  which  are  payable  to  the 
wife  of  the  assured,  should  she  survive  him,  otherwise  to  his  "execu- 
tors, administrators  or  assigns,"  is  vested  in  him,  and  not  in  his 
representatives,  as  a  special  class,  for  the  benefit  of  his  heirs,  so  that 
he  can  dispose  of  it  by  assignment  prior  to  the  death  of  his  wife.^^ 

§  847.  Effect  of  permission  permitting  assignment. — In  a  case 
which  arose  in  Kentucky  upon  a  mutual  benefit  certificate,  which 
contained  a  provision  permitting  the  assignment  of  the  same,  it 
appeared  that  the  member  had  assigned  the  certificate  in  payment 
for  a  certain  piece  of  land.  The  person  to  whom  it  was  assigned 
retained  it  for  about  ten  years,  and  then,  without  offering  to  return 
the  certificate,  and  after  having  permitted  it  to  lapse,  brought  an 
action  to  set  aside  the  contract,  claiming  that  the  member  had  no 
right  to  assign  the  certificate.  The  court  held  that  there  was  an 
express  provision  permitting  an  assignment,  and  that  the  action 

12  Travelers'  Ins.  Co.  v.  Healev,  86  "  Bayse   v.    Adams,   81    Ky.    368 ; 

Him    (N.   Y.)    524,  33  N.  Y.   Sapp.  American  Lea:ion  of  Honor  v.  Perry, 

911    (reversing  judgment  below)    60  140  .Afass.  580,  5  X.  E.  634;  Kiiiirlits 

N.  Y.  St.  Rep.  151,  28  N.  Y.  Supp.  of  Honor  v.  Nairn,  60  Midi.  44,  26 

478.  N.    W.    826;    National    Mutual    Aid 

Wife    and    children,    beneficiaries  Assoc,  v.   Gonser,  43   Oliio   St.   1,   1 

tinder  policy  taken  out  by  her  on  his  N.  E.  11. 

life,  cannot"  assign  it  even  with  has-  As  to  assignment  of  mutual  benefit 
band's  consent,  so  as  to  affect  her  certificate,  see  §  2334  herein, 
children's  riglits  where  she  dies  be-  On  right  of  member  of  benefit  so- 
fore  him.  knickerbocker  Life  Ins.  ciety  to  use  fund  for  his  own  benefit, 
•Co.  v.  Weitz,  99  Mass.  157.  See  see  note  in  25  L.R.A.(N.S.)  814. 
Morris  v.  -Massachusetts  Mutual  Life  ^*  Smith  v.  People's  :\Iutiial  B.  Soc. 
Ins.  Co.  131  Mass.  294,  295.  64  Hun    (N.  Y.)^  534.  46  N.  Y.   St. 

Assignee  of  policy,  use  of  wife  and  Kop-  10,  19  N.  Y.  Supp.  432. 

children:      BuiToughs   v.    State   Mu-  ^^  Lanier   v.   Box,   112    Tenn.   393, 

tual  Life  Assoc.  97  Mass.  359.  64  L.R.A.  458,  79  S.  W.  1042. 
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could  not  be  sustained  under  the  facts  of  the  ca.=e ;  and  that  it  was 
even  doubtful  whether  the  company  could  set  up  such  a  defense 
wliere  it  has  expressly  conferred  the  right  to  assign ;  that  even  if 
it  could,  however,  and  had  not  done  so,  the  assignee  would  have 
no  riuht  to  avail  himself  of  this  fact.^^ 

§  848.  Beneficiary  charged  with  notice  of  contents  of  policy. — 
The  beneticiarv  under  a  policy  of  life  insurance  is  held  to  be  charge- 
able with  notice  of  the  contents  of  the  same.  So  where  a  policy 
which  was  payable  to  the  wife  of  the  insured  provided  that  it  was 
not  to  be  additional  to  a  former  policy  payable  to  her,  but  was  in- 
tended to  increase  the  former  insurance  to  the  amount  named  in  the 
latter  policy  it  was  held  that  if  she  accepted  the  benefits  of  the 
latter  policy  she  could  not  recover  on  the  former. ^'^ 

§  849.  Possession  by  beneficiary  of  mutual  benefit  certificate." — 
In  some  of  the  cases  which  have  been  before  the  courts  involving 
the  right  of  the  member  of  a  mutual  benefit  society  to  change  the 
beneficiary  nanied  in  the  certificate,  it  has  been  a  question  whether 
the  member  has  the  right  to  change  the  beneficiary  where  the  latter 
has  retained  the  possession  of  the  certificate;  the  ground  of  the 
decision  in  these  cases  resting  upon  the  point  whether  the  bene- 
ficiary has  vested  rights,  since  there  has  been  no  executed  settlement 
in  his  favor.^^  From  these  decisions  the  doctrine  might  possibly 
ari!?e  by  implication  that  if  the  beneficiary  retains  possession  of  the 
certificate,  there  can  be  no  subsequent  change  in  the  designation 
without  his  consent,  and  the  words  of  the  court  in  a  New  York 
case  apparently  sustain  such  a  rule.  The  court  said:  "Conceding 
that  Phillip  intended  at  first  that  she  receive  the  insurance  money, 
he  had  a  right  to  change  the  direction  in  which  the  money  would 
go  at  any  time  before  he  had  actually  placed  in  her  hands,  or  be- 
yond his  own  control,  the  means  of  enforcing  her  claim  to  the 
money."  ^°  Later  cases,  however:  do  not  uphold  such  a  doctrine  as 
might  be  deduced  from  the  foregoing  decisions.  In  a  recent  .case 
in  Iowa  it  was  held  that  though  a  member  procured  the  certificate 
from  the  original  beneficiary  by  fraud,  and  obtained  a  new  one 

*^  Jafk.son   v.  Anderson,  9  Kv.   L.        ^°  Durian    v.    Grand    Vcrein    Her- 

Rep.  Ki."),  4  S.  W.  32U.  '  mann's  Soehnne,  7  Daly  (N.  Y.)  168, 

'■^  Wliccler    V.    Odd    Fellows'    Mut.  170.      In    this    ca.se    tlie    insured    re-. 

Aid  &  Accident  Assoc.  44  Minn.  513,  tained  possession  of  tlie  certificate,  so 

47  N.  W.  140.  that  the  opinion   upon  the  point  as 

^*  See  §i^  743,  750  herein.  stated  in   the  te.\t   is  not   entitled  to 

^^  iJrown  V.  Grand   Lodge  Ancient  f^reat    weight    as    sustaining    such    a 

Order  United  Workmen,  80  Iowa  287,  rule.     See  Lemon  v.  Phoenix  Mutual 

•JO  Am.  St.  f{ep.  420,  4.")  N.  W.  884;  Life  Ins.  Co.  38  Conn.  294,  301. 
I)uriati   V.  Grand    X'erein    Hermann's 
Soehnne,  7  Daly   (N.   Y.)   108. 
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designating  a  new  beneficiary,  the  former  beneficiary  had  no 
remedy.  The  court,  per  Granger,  J.,  said:  Whatever  consequences 
should  attach  to  the  fraudulent  acquirement  of  the  certificate,  it 
could  not  have  the  effect  of  creating  a  vested  right  where  none 
existed  before.  If  the  plaintiff,  witli  the  possession  of  the  certificate, 
had  no  such  right  therein  as  would  defeat  the  right  of  her  father 
to  change  the  beneficiary,  she  had  no  such  right  as  would  justify 
her  retention  of  it  if  he  demanded  it  for  that  purpose."^  Again, 
in  Pennsylvania,  where  a  wife  in  her  certificate  designated  her 
husband  as  beneficiary,  it  was  held  that  though  the  premiums  or 
assassments  might  be  paid  by  the  beneficiary,  yet  this  did  not  so 
operate  as  to  deprive  the  insured  member  of  the  right  to  subse- 
quently designate  a  new  beneficiary.  In  this  case  the  court  said: 
"Notwithstanding  the  fact  that  the  certificate  was  delivered  to  the 
plaintift',  and  the  assessments  thereon  were  paid  by  him,  his  wife 
had  the  right  on  presenting  it  to  the  supreme  secretary,  to  apply 
for  and  effect  a  change  in  the  designation  of  the  beneficiary  named 
therein.  .  .  .  When  plaintiff  accepted  the  original  certificate, 
and  paid  the  assessments  thereon,  he  knew,  or  should  have  known, 
that  he  held  it  subject  to  the  right  of  his  wife  to  change  the  designa- 
tion of  those  to  whom  the  insurance  money  should  be  paid  upon 
her  death."  ^  In  Hirschl  v.  Clark,^  where  a  certificate  had  been 
issued  to  a  member,  in  pursuance  of  his  application,  which  directed 
payment  to  his  wife,  subject  to  such  future  disposal  as  he  miglit 
thereafter  direct,  and  the  certificate  had  been  delivered  to  the  wife, 
who  retained  possession  of  the  same  and  refused  to  deliver  it,  it  was 
held  that  the  member  might  by  a  writing  surrender  the  certificate, 
and  direct  the  issuance  of  a  new  one  payable  to  new  beneficiarie-.* 
In  another  case  which  arose  in  Texas,  where  the  question  of  the 
effect  of  a  gift  of  the  certificate  was  considered,  it  was  also  held  that 
the  beneficiary  acquired  no  vested  rights  by  the  possession  of  the 
certificate.  In  this  ca.se  it  appeared  that  a  member  had  designated 
his  wife  as  beneficiary,  and  delivered  possession  of  the  certificate 
to  her,  and,  after  retaining  it  about  a  year,  she  delivered  it  to  a 

1  Brown   v.   Grand   Lodge   Ancient  ^  pigj^     y      Equitable     A  id     Union 

Order    United    Workmen,    80    Iowa  (1887)  —  Pa.  — ,  11  Atl.  84. 

287,  20  Am.  St.  Rep.  420,  43  N.  W.  ^  gi   Iowa,  200,  9  L.R.A.   841,  47 

884  (permission  to  change  beneficiary  N.  W.  78. 

in  this  case  was  allowed  by  statute).  *  See  also  Naliy  v.  Nally,  74  Ga. 

See  Supreme  Tent  Knights  of  INIac-  6(59,    38    Am.    Rep.    458;    Glanz    v. 

cabees  of  the  World  v.  Altman,  134  Gloeckler,  104  111.  573,  44  Am.  Rep. 

Mo.  App.  363,  114  S.  W.  1107 ;  Sov-  94. 
er(>iQ-n  Camp  Workmen  of  the  World 
V.   Wood,   114  Mo.   App.  471,  89   S. 
W.  891. 
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third  person  for  safekeeping.  The  insured,  witliout  the  consent  of 
the  wife,  procured  the  certificate,  surrendered  the  same,  and  ob- 
tained another  naming  new  beneficiaries.  Wlien  the  first  certifi.cate 
was  issued,  the  member  VN-a>,  by  the  laws  of  the  society,  given  the 
ri^ht  to  change  the  beneficiary  with  ''the  consent  of  his  bene.lciary 
indorsed  thereon,"  but  subsequently  the  provision  as  to  the  consent 
of  the  beneficiary  was  annulled.^  A  delivery  of  the  certificate  by 
the  member  to  the  beneficiary  is  not  necessary  to  complete  the  aiv 
point ment.  Any  designation  not  in  violation  of  the  terms  of  the 
certificate  or  of  the  laws  of  the  organization  will  be  sufficient  to 
enable  the  beneficiary  to  recover  on  the  certificate,  though  the 
member  retains  possession  of  the  same.^  The  opinion  in  Brown  v. 
Grand  Lodge'  is  pertinent  in  this  connection.  The  court  said:  ''A 
part  of  section  7.  chapter  65.  of  the  Acts  of  the  Twenty-first  General 
Assembly,  is  in  these  words:  'Any  member  of  any  corporation, 
association,  or  society  operating  under  this  act  shall  have  the  right 
at  any  time,  with  the  consent  of  such  corporation,  association,  or 
society,  to  make  a  change  in  his  beneficiary,  without  requiring  the 
consent  of  such  beneficiary.'  The  act  is  one  for  the  regulation  of 
mutual  benefit  associations,  and  controls  as  to  such  changes  on 
the  part  of  the  association.  It  clearly  authorizes  such  changes  with- 
out the  consent  of  the  beneficiary.  Appellant  does  not  in  argu- 
ment question  the  validity  of  this  statute,  and  we  must  not  in  any 
sense  be  understood  as  holding  that  such  a  statute  could  operate  to 
impair  vested  rights.  We  have  cited  it  in  connection  with  authori- 
ties holding  that  such  beneficiaries  have  no  vested  rights." 

From  the  above  cases  it  will  be  seen  that  the  rule  as  sustained 
by  the  weight  of  authority  is  this,  that  although  the  beneficiary 
under  a  mutual  benefit  certificate  may  have  possession  of  the  cer- 
tificate, yet  this  does  not  of  itself  vest  him  with  such  a  right  in 
and  to  the  same  as  will  prevent  the  member  from  exercising  the 
riuht  of  substituting  another  beneficiary-,  who  will  be  entitled  to 
the  fund.  In  all  these  cases,  however,  it  will  be  obser\-ed  that  the 
member  was  expressly  allowed,  either  by  the  charter  or  by-laws 
or  by  statute,  to  designate  a  new  beneficiary.  If  there  were  no 
such  provision,  and  the  member  had  delivered  the  certificate  to  the 
beneficiary,  the  question  might  arise  whether  the  member  could 
change  the  beneficiary,  or  whether  the  latter's  interest  had  in 
such  case  become  a  vested  one.' 

5p.vme  V.   Casey,  70   Tex.   247,  8        'SO   Iowa   2S7,   20   Am.   St.   Eep. 
S.  W'.  :^8.  "  420.  45  X.  W.  8S4. 

« Hi.srl.land    v.    Highland,    13    111.       «  gee  §§  743,  750  herein. 
App.  510. 
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§  850.  Beneficiary  may  be  trustee  of  fund  though  not  so  desig- 
nated.— TJiough  ilie  person  named  as  beneficiary  may  not  be  desig- 
nated as  a  trustee,  yet  circumstances  may  be  such  that  he  will  be  so 
held.  Thus,  where  a  person,  who  took  out  a  policy  of  life  insurance 
upon  his  own  life,  designated  his  mother  as  bcneliciary,  she  paying 
the  first  premium,  and  subsequently  designated  his  wife  as  bene- 
ficiaiy,  it  was  held  that,  in  the  absence  of  any  power  of  revocation 
Ijcing  reserved  to  the  insured,  no  valid  transfer  could  be  made  to 
the  wife  entitling  her  to  the  proceeds  in  her  own  right  without  the 
consent  of  the  mother,  and  that  a  trust  had  been  created  in  favor 
of  the  latter.^  Where  a  person  advanced  money  for  the  payment  of 
premiums  upon  another's  insurance  policy,  under  an  agreement 
that  the  policy  should  be  held  as  security  for  such  advances,  it  was 
decided  that  the  designation  of  the  wife  of  such  person  as  bene- 
ficiary, upon  the  assurance  of  the  husband  that  this  was  done  in 
order  to  render  the  security  more  effectual,  would  give  her  no 
beneficial  interest,  except  as  trustee,  for  the  amount  which  had  been 
advanced  by  the  husband.^"  A  promise  by  a  wife  to  her  husljand, 
that  she  will  pay  his  debte,  does  not  create  a  trust  in  a  benefit  cer- 
tificate on  his  life  of  which  she  is  the  beneficiary.^^  But  one  who 
has  received  the  proceeds  of  life  insurance  policy  made  payalile  to 
her  on  her  express  agreement  to  hold  it  as  trustee  cannot  refuse 
to  pay  the  money  to  the  beneficiaries  agreed  upon,  on  the  ground 
that  they  have  no  insurable  interest  in  the  life  insured. ^^ 

§  851.  Where  policy  provides  payment  to  insured  if  he  lives  to 
certain  date — if  not  to  beneficiary  designated. — If  a  policy  of  insur- 
ance provides  that  the  proceeds  shall  be  payable  to  the  assured 
if  he  lives  to  a  certain  date,  and  in  case  of  his  death  before  that 
date  then  they  shall  be  payable  to  the  beneficiary  da^ignated,  the 
interest  of  the  beneficiary  is  a  contingent  one,  and  the  benefit  of 
the  policy  will  only  inure  to  such  beneficiary  in  case  the  assured 
dies  before  the  end  of  the  period  designated  in  the  policy.^'  So. 
where  a  policy  of  life  insurance  a-ssured  the  life  of  a  husband, 
"for  the  sole  use  and  benefit  of"  M.  B.,  his  wife,  in  "the  sum 

'  Pingfi-ey  v.  National  Life  Ins.  Co.        ^^  Levv  v.  Van  Hairen,  60  Ala.  17. 

144  Mass.  374,  11  N.  E.  562.  See  Pas^e  v.   Metropolitan  Life   Ins. 

Trust  f-reated  in  equity  for  friend,  Co.  98  Ark.  340,  135  S.  W.  911.  40 

see  §  79(ia  herein.  Ins.  L.  J.  1144   (considered  under  § 

^•^  McDonald  v.  Humphries,  56  793  herein;  Neal's  Admr.  v.  Shir- 
Ark.  63.  19  S.  W.  234.  leys's  Adrar.  137  Ky.  SIS.  127  S.  W. 

"Fisher  v.  Donovan,  57  Neb.  361,'  471;  Wallaf-e  v.  Ahitual  Benefit  Life 

44  L.K.A.  383,  77  N.  W.  778.  Ins.  Co.  97  Minn.  27,  3  L.R.A.(N.S.) 

I2llurd    V.    Dotv,    86    Wis.    1,   21  478.  106  N.  W.  8-1;  Peekhani.  In  r-. 

L.R.A.   7-tn,   56   N.   W.   371.      See   §  29   R.   I.   250,  69  All.  1002.     See   § 

796a  herein.  S09b  herein. 
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of  one  thousand  dollars,  for  the  term  of  ten  years  from  date  .  .  . 
and  the  said  company  doth  hereby  promise  and  agree  to  pay  the 
said  sum  assured  at  its  ofhce  to  said  person  whose  life  is  assured, 
or  assigns,  in  ten  years  from  the  date  thereof,  viz.,  the  year  when 
the  said  person  shall  have  attained  the  age  of  fifty-fivo  years,  or, 
in  case  of  the  previous  death  of  the  person  whose  life  is  insured, 
to  the  said  beneficiary's  assigns  in  sixty  days  after  due  notice  and 
proof  of  such  death,"  and  the  husband  did  not  die  within  the  ten 
years,  it  was  held  that  the  wife  could  not  recover  the  one  thousand 
dollars  since  the  policy  inured  to  her  only  in  case  the  husband  died 
within  the  term,  leaving  her  surviving. ^^  If  a  policy  is  made  pay- 
able at  a  certain  time  to  assured,  if  living,  and  if  not,  to  a  certain 
person,  as  trustee  for  a  third  party,  and  such  third  person  dies,  it  is 
held  that  there  will  be  a  resulting  trust  in  favor  of  the  insured,  and 
the  proceeds  of  the  policy  will  become  a  part  of  his  estate.^* 

§  852.  Maturity  of  policy  when  beneficiary  certain  age:  debt 
of  association. — In  a  mutual  endowment  association,  depending 
upon  assessments  of  members  for  a  fund  for  the  payment  of  policies, 
if  said  policies  mature  when  the  beneficiary  reaches  a  certain  age, 
the  specified  age  must  be  reached  before  the  policies  can  mature, 
so  as  to  become  debts  of  the  association,  and  this  conclusion  is 
unaltered  by  the  fact  that  all  dues  and  assessments  required  of  the 
holders  have  been  paid  before  that  period. ^^ 

§  853.  Policy  cannot  be  surrendered  without  consent  of  bene- 
ficiary in  life  policy. — Since  the  interest  of  the  beneficiary  in  a  life 
jJoHcy  is  a  vested  one,  the  insured  cannot  surrender  the  policy,  nor 
defeat  the  beneficiary's  right  therein,  without  the  latter's  consent.^''' 
Thus,  where  a  person  has  taken  out  a  policy  upon  his  life,  designat- 
ing his  wife  as  beneficiary,  he  cannot  surrender  the  policy  without 
her  knowledge  and  consent  so  as  to  defeat  her  right,^*  and  a  sur- 

1*  Tennes  v.  Northwestern  Mutual  102  N.  Y.  143,  152,  55  Am.  Rep.  787, 

Life  Ins.  Co.  26  Minn.  271,  3  N.  W.  6  N.  E.  2G7,  33  Hun  (N.  Y.)  425,  03 

340.  How.   Pr.    (N.   Y.)    394;    I\Ianhattan 

15  Bancroft   v.   Russell,   157   Mass.  Life  Ins.  Co.  v.  Smith,  44  Ohio  St. 

47,  31  N.  E.  710.  150,  58  Am.  Rep.  806,  5  N.  E.  417. 

1^  So   held   in   Gray   v.   Merriman,  See  Townsend's  Assignees  v.   Town- 

50  Minn.  171,  23  Ins.  L.  J.  705,  57  send,  127  Ky.  230,  10  L.R.A.(N.S.) 

N.  W.  463.     See  §§  828-832  herein,  310,  105  S.  W.  937. 

as  to  death  of  benofifiary.  Beneficiary's  consent  to   surrender 

1''  Griffith  v.  New   York  Life   Ins.  of  poUey  or  designation  of  new  bene- 

Co.   101   Cal.   627,  40  Am.   St.   Rep.  ficiary  as  affectino:  his  right  to  ques- 

90,  30  Pac.  n:?,  20  Ins.  L.  J.  212;  lion     validity     thereof.       See     note 

Foley  V.   Mutual    Life   Ins.   Co.   138  L.R.A.1915A,  872. 

N.  Y.  333,  34  Am.  St.  Rep.  450,  20  ^^  Matters   of   Booth,   11   Abb.   N. 

L  R.A.   020,  34  N.   E.   211,   64  Hun  Cas.  (N.  Y.)  145. 

(N.  Y.)   03,  45  N.  Y.  St.  Rep.  918;  On   surrender   of   policy   of   ordi- 

Wliitehead  v.  New  York  Life  Ins.  Co.  nary  life  insurance  without  consent 
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render  of  the  policy  without  her  consent  would  be  of  no  effect, 
but  the  wife  might  avail  herself,  if  she  so  desired,  of  the  benefits 
or  proceeds  of  the  new  or  substituted  policy. ^^  And  a  wife  who 
agrees  with  her  husband,  before  a  certificate  is  obtained,  to  advance 
him  money  and  that  she  shall  be  made  a  beneficiary  and  that  she 
shall  have  possession  of  the  certificate,  obtains  when  the  contract 
is  performed  a  vested  equitable  right  of  which  she  cannot  be  de- 
vested without  her  consent,  by  the  act  of  her  husband  in  surrender- 
ing the  certificate  and  obtaining  a  new  one  designating  his 
daughters  as  beneficiaries,  especially  so  where  said  new  certificate 
is  obtained  through  perjury  and  fraud.^°  But  one  who  takes  out 
a  policy  of  insurance  on  his  life  in  which  his  wife  is  named  as 
beneficiary,  and  which  provides  for  an  assignment  or  change  of 
beneficiaries  or  for  any  other  change  with  the  consent  of  the  com- 
pany, may,  without  her  consent,  assign  it  to  the  company  as  col- 
lateral security  for  a  loan,  and,  when  the  debt  is  due,  surrender 
the  policy  at  its  cash  value  to  the  company  in  payment.^  And  a 
married  woman  cannot  claim  the  benefit  of  a  policy  of  insurance 
upon  the  life  of  her  husband,  issued  for  her  benefit,  but  without 
her  knowledge,  without  at  the  same  time  assuming  all  the  respon- 
sibility of  a  failure  to  perform  its  essential  conditions.  And  if  her 
husband  after  taking  out  such  policy,  which  it  is  stipulated  shall 
become  void  in  case  of  failure  to  pay  any  premium  when  the  same 
shall  become  due,  upon  receiving  notice  that  a  premium  will  become 
due  at  a  certain  time,  and  before  making  payment  thereof  forges 
her  name  to  a  surrender  of  the  policy  which  the  company  in  good 
faith  accepts,  paying  the  surrender  value  by  a  check  made  payable 
to  the  joint  order  of  the  husband  and  wife,  and  no  payments  of 
premium  are  thereafter  made,  she  cannot  recover  on  the  policy 
after  her  husband's  death,  although  the  surrender  is  void  and  she 
knew  nothing  either  of  the  issuance  or  surrender  of  the  policy  until 
after  his  death. ^ 

A  pledgee  of  a  life  policy,  having  waived  the  right  to  surrender 
it  to  the  insurer,  and  receive  the  surrender  value  without  notice,  is 

of  beneficiary,  see  note  in  35  L.R.A.  rig^hts  of  bonoficiarv  bv  snrrenderino^ 

(N.S.)    844."'  policy,  set' note  in  49  L.R.A.  74(j,  751. 

19  Barry  y.  Brune,  71  N.  Y.   261.  ^o  Supreme     Council     Royal     Ar- 

See  also  "Sino-er  y.  Charter  Oak  Ins.  canum  v.  Tracy,  169  111.  123,  48  N.  E. 

Co.  22  Fed.  774;  Tiniayeus  v.  Union  401,  27  Ins.  L.  J.  435,  aff'g  67  111. 

Mutual    Fire    Ins.    Co.    22    Blatclif.  App.  202. 

(U.    S.    C.    C.)    405,    21    Fed.    223;  i  Crice  y.  Illinois  Life  Ins.  Co.  122 

Cliapin  y.  Fellowes,  36  Conn.  132,  4  Ky.  572,  121   Am.   St.  Rep.  489,  92 

Am.   Rep.  49;   People  y.  Globe  Mu-  S.  W.  560,  35  Ins.  L.  J.  467. 

Inal  Ins.  Co.  15  Abl).  N.  C.   (N.  Y.)  «  Schneider   y.   United    States   Life 

75.  Ins.  Co.  123  N.  Y.  109,  20  Am.  St. 

•     On    power   of   insured   to   destroy  Rep.  727,  25  N.  E.  321. 
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guilty  of  conversion  where,  with  notice  of  the  serious  sickness  of 
insured,  he,  without  notice  to  the  pledgors,  makes  a  surrender  to 
the  insurer  a  few  days  before  insured's  death ;  the  measure  of  dam- 
ages is  the  face  of  the  policy,  less  the  amount  due  the  pledgee.^ 

§  853a.  Surrender  of  policy:  trustee  of  proceeds. — If  the  charter 
of  a  beneficial  association  provides  that  an  applicant  for  member- 
ship shall  designate  some  person  related  to,  or  dependent  upon, 
him  for  support,  to  whom  the  benefit  shall  be  paid,  that  the  amount 
of  the  benefit  shall  be  held  sacred  as  a  legacy  for  the  persons  so 
named,  and  shall  under  no  circumstances  be  appropriated  to  the 
payment  of  debts  of  the  deceased  member,  and  that  if  none  of  the 
designated  beneficiaries  shall  be  alive  on  the  decease  of  the  member, 
the  benefit  shall  be  paid  to  his  heirs,  and  if  there  are  none,  the 
liability  of  the  association  shall  cease  and  determine,  a  certificate 
cannot  be  pledged  as  collateral  security  for  the  payment  of  the 
member's  debts,  and  if  he  causes  his  certificate  to  be  surrendered, 
and  designates  a  new  beneficiary  for  the  purpose  of  having  him 
apply  the  proceeds  to  the  payment  of  such  debts,  he  will  hold  the 
proceeds  of  the  certificate  as  a  trustee  for  the  widow  and  children 
of  the  deceased  member.* 

§  854.  Surrender  of  policy  avoided  for  mental  incapacity. — If  the 
surrender  of  a  benefit  certificate  may  be  avoided  by  a  member  on 
the  ground  of  mental  incapacity,  the  beneficiary  may,  upon  the 
member's  death,  avoid  the  surrender  upon  the  same  grounds.^ 

§  855.  Minor  children  beneficiaries:  consent  to  surrender  policy 
by  insured  not  binding. — Minor  children  w^ho  are  designated  as 
beneficiaries  under  a  life  policy  have  a  vested  interest  therein,  and 
consent  given  by  them  to  a  surrender  of  a  policy  or  policies  in  Avhich 
they  are  so  designated  and  the  issuance  of  new  ones  under  different 
conditions,  will  not  be  binding  upon  them.  Thus,  in  a  Federal 
case  A  took  out  three  endowment  policies  upon  his  life  for  equal 
amounts,  payable  one  to  each  of  his  three  daughters.  He  after- 
ward exchanged  these  policies  for  paid-up  ones.  These  policies 
were  for  unequal  amounts,  owing  to  the  way  in  which  payments 
had  been  applied.  Ilis  three  daughters,  who  were  minors,  con- 
sent cd  before  the  exchange  of  policies  that  the  proceeds  of  all  should 
be  held  by  a  trustee  for  all  in  equal  shares.    It  was  decided  that  the 

^  Bailey    v.    American    Deposit    &        *  Carson    v.    Vieksburg,   Bank,    75 

Loan   Co.   6.")   N.    Y.   Supp.    330,   52  Miss.  167,  65  Am.  St.   Rep.  596,  37 

Ap|).  Div.  402.  L.R.A.   559,   22   So.   1. 

On  surrender  of  policy  of  life  in-        ^  Wells    v.    Covenant    Mutual    B. 

suninf-e  in  ij-rnorance  of 'death  of  in-  Assn.   126  Mo.    630,   29    S.   W.   607. 

sured,    as    subject    to    rescission,    as  See    also    Offlll    v.    Supreme    Lodge 

having  been   made   under  a  mistake  Knights  of  Honor,  101  Tenn.  16,  46 

of  fact,  see  note  in  5  B.  R.  C.  797.  S.  W.  758. 
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daughters,  being  minors,  were  not  bound  by  the  arrangement,  and 
that  one  of  them,  after  attaining  full  age,  could  demand  the  pro- 
ceeds of  the  paid-up  policy  that  was  substituted  for  the  policy  taken 
out  in  her  name,  although  the  amount  was  greater  than  one-third 
of  the  sum  of  all  the  policies,  and  that  her  rights  were  vested.^  And 
where  the  interest  of  children  is  vested  the  insured  cannot  delegate 
the  power  reserved  to  surrender  a  policy  at  the  termination  of  a 
specified  period.'' 

§  855a.  Death  of  beneficiary  before  surrender  of  policy  for  re- 
duction of  amount. — An  insurance  policy  isi^ued  without  change, 
excejtt  p  to  amount,  from  one  which  was  surrendered  merely  for 
reduction,  is  to  be  construed,  with  reference  to  the  interest  of  a 
beneficiary  who  has  died  before  the  surrender,  as  of  the  date  of  the 
original  contract.* 

§  856.  Policy  to  wife  and  children:  death  of  wife:  executor  has 
no  power  to  surrender  policy. — If  a  policy  is  issued  payable  to  the 
wife  and  children,  and  the  wife  diesbefore  the  insured,  her  executor 
has  no  power  to  surrender  the  policy.  So  where  a  husband  assigned 
a  policy  on  his  life  to  his  wife  and  infant  children,  and  upon  her 
death  before  his  she  appointed  him  as  the  executor  of  her  will  and 
guardian  of  her  children,  and  he,  having  procured  letters  testa- 
mentary but  no  letters  of  guardianship,  surrendered  the  policy,  it 
was  held  that  mere  acquiescence  of  one  of  the  children  after  he 
became  of  age  would  not  constitute  a  ratification  by  such  child 
of  the  surrender  of  the  policy.^ 

§  856a.  Insured  cannot  delegate  reserved  power  to  surrender 
policy. — The  assured  cannot  delegate  a  resented  power  to  surrender 
a  policy  at  the  termination  of  the  specified  period  where  the  bene- 
ficiaries have  a  vested  interest.^" 

§  857.  "Wife  and  children:"  "wife"  deceased  at  time  of  issu- 
ance: paid-up  policy. — Jn  a  North  Carolina  case  a  life  ])()licy  was 
issued,  payable  at  the  death  of  insured,  to  ''his  wife  and  children," 

*  Brockhaus  v.  Kenna,  10  Biss.  (U.  ^  Foley   v.    Mutual    Life    Ins.    Co. 

S.  C.  C.)  338,  7  Fed.  GU9.  138    N.  'Y.    333,   34   Am.    St.    Rep. 

■^  Townsond's    Assignees    v.    Town-  47)6,  20   L.R.A.    620,   3-1   N.   E.   211, 

send,  127  Kv.  230,  16  L.R.A.(N.S.)  64  Hun    (N.  Y.)    163,  45  X.  Y.   St. 

316,  105  S.  W.  937.  Rep.  918. 

On  surrender  of  policv  on  infant's  ^°  Townsend's  Assismees  v.   Town- 
life  see  note  in  57   L.R.A.  504;   on  send,  127  Kv.  230,  16  L.R.A.(N.S.) 
right  of  guardian  to  surrender  policy  316,  105  S.  \Y.  937. 
in   favor   of   ward,   see   note   in    35  On  right  of  creditors  to  reach  op- 
L.R.A.(N.S.)    1123.  tion  of  insured  to  receive  cash  sur- 

®Voss  V.  Connecticut  ^Mutual  Life  render  vahie,  see  note  in  16  L.R.A. 

Ins.   Co.  119   Mich.  161,  44  L.R.A.  (N.S.)   316. 
689,  77  N.  W.  697. 
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without  other  designation.  He  surrendered  this  policy  and  took  a 
paid-up  poKcy  for  the  benefit  of  the  beneficiaries,  and  also  another 
policy  in  the  same  company  similar  to  the  one  surrendered,  and  for 
the  benefit  of  ''his  wife  and  children,''  although  when  the  last 
policy  was  issued  the  wdfe  was  dead.  In  such  case  the  last  policy 
does  not  continue  in  force  the  one  is  superseded,  and  it  should  be 
construed  in  accordance  with  the  then  existing  conditions  giving 
the  entire  fund  to  the  surviving  child  and  the  administrator  of  the 
deceased  one,  the  provision  for  the  deceased  wife  being  nugatory 
and  unavailing.^^ 

§  858.  Rights  of  creditors  of  insured :  regular  life  policy:  exemp- 
tions: statutes. — There  are,  in  many  states,  statutes  which  permit 
a  married  woman  to  take  out  a  policy  of  insurance  upon  the  life 
of  her  husband  for  some  definite  period,  or  for  the  term  of  his 
natural  life.^^  In  such  case  she  may  ordinarily  recover  the  full 
amount  of  the  policy  where  she  survives  her  husband,  and  it  will 
be  free  from  the  claims  of  her  husband's  creditors. ^^  In  several 
states  there  are  also  statutes  w^hich  provide  that  a  person  may  insure 
his  life,  and  make  the  policy  payable  to  his  beneficiary  or  to  his 
wife  and  children,  the  insurance  money  being  free  from  the  claims 
of  his  creditors,  or,  as  in  some  states,  exempt  from  such  claims  of 
creditors,  subject  to  certain  limitations.^* 

Under  charter  or  statutory  provisions  exempting  the  proceeds 
from  all  claims  of  creditors  of  the  insured,  the  insurance  money  will 
be  exempt,  even  though  the  insured  may  have  been  insolvent  when 
he  effected  the  insurance  and  the  premiums  Avere  all  paid  by  him. 

"Hooker  v.  Suo-g,  102  N.  C.  115,  Smedley  v.  Felt,  43  Iowa,  607;  Fried- 

11  Am.  St.  Rep.  717,  3  L.R.A.  217,  lander  v.  Mahoney,  31  Iowa,  311. 

8  S.  E.  919.  3Iississippi. — Yale     v.     MeLaurin, 

12  See  §§  878  et  seq.  herein;  Earn-  66  Miss.  461,  5  So.  687. 

shaw  V.  Stewart,  64  Md.  513,  2  Atl.  Ohio. — Jacobs  v.   Continental  Life 

734;   Elliott  v.   Brvan,   64  Md.   368,  Ins.    Co.   13   Ohio   Dee.   696,   1   Cin. 

1  Atl.  614;  Mutual  Life  Ins.   Co.  v.  Sup.  Ct.  Rep.  519. 

Stibbe,    46    Md.    302,    312;    Mutual  Pennsijlrania. — United        Brethren 

Benefit  Life  Ins,  Co.  v.  Wise,  34  Md.  Mutual  Aid   Soe.   v.   Grove    (Pa.)    6 

582,  and  see  eases  in  next  note.  Week.  Not.  Cas.  328. 

On   wife's  right  to  insure  life  of  England. — Beam  v.  Beam,  24  Ont. 

husband,  see  note  in  53  L.R.A.  817.  Uep.  189,  13  C.  L.  T.  434. 

"  Heflin  V.  Allem,  160  Ala.  241,  48  See  §§  879,  2334-2336,  3488,  3526 

So.   695;   Miteliell  v.  AUis,  157  Ala.  herein. 

304,  47  So.  715.  i*  See  statutes  cited  in  §  879  here- 

Illinois. — Examine:  Ely  v.  Elv,  80  in;     Houston    v.     IVLiddux,    179    111. 

111.    532;    Pingree    v.    Jones,   80    111.  377,  53  N.  E.  599,  rev'g  73  111.  App. 

177;  People  v.  Phelps,  78  111.  147.  203. 

Iowa. — Conrad's  Estate,  In  re,  89  On   exempt  character  of  proceeds 

Iowa,  396,  56  N.  W.  535;  Murray  v.  of  insurance,  see  note  in  19  L.R.A. 

Wells,  53  Iowa,  256,  5  N.  W.  182;  34. 
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The  questions,  however,  of  ve.-ted  rights  of  the  beneficiary,  of  tlie 
right  of  a  married  man  to  apply  a  part  of  his  earnings  to  insure  liis 
Hfe  for  the  benefit  of  his  family,  and  the  fraudulent  intent  to 
hinder,  delay  or  defraud  creditors,  were  the  principal  points  decided 
although  the  controlling  factors  in  the  discussion  by  the  court 
were  the  charter  and  statutory  exemptions  from  creditors'  claims.^^ 
But  the  proceeds  of  a  life  insurance  policy  which  is  taken  out  by 
an  insolvent  for  the  benefit  of  his  parents  as  a  mere  gift  to  them 
will  be  subjected  to  the  claims  of  his  creditors,  where  he  erected  a 
valid  liability  against  himself  or  his  estate  by  giving  a  check  for 
a  part  of  the  j)rcmium,  which  is  held  as  an  existing  obligation  at 
the  time  of  his  death,  although  no  part  of  the  premium  is  actually 
paid  by  him  or  out  of  his  property,  and  the  check  is  never  presented 
against  his  estate,  but  is  paid  gratuitously  by  his  administrator  out 


^^  Wasliington  Central  National 
Bank  (Central  Bank  of  Washin^■ton) 
V.  Hume,  1:28  U.  S.  195,  32  L.  ed. 
370,  9  Sup.  Ct.  41,  reversing  3 
Mackey  (D.  C.)  360,  51  Am.  Rep. 
780;  Harvey  v.  Harrison,  89  Tex. 
470,  14  S.  "W.  1083.  See  §  2344 
herein.  In  the  above  cited  case  of 
Washinston  Central  National  Bk.  v. 
Hume  there  were  five  policies,  and 
the  charter  of  two  of  the  companies 
issuing  said  policies  provided  that 
policies  upon  the  husband's  life 
should  be  for  her  sole  and  separate 
use  or  that  of  her  children  and  ex- 
empt from  the  claims  of  her  husband 
or  his  creditors.  In  one  of  the  poli- 
cies the  wife  was  a  contracting-  party. 
Two  of  the  policies  were  Connecticut 
contracts  and  the  statute  of  that  state 
w'here  they  were  made  and  to  be  per- 
formed was  to  govern  the  construc- 
tion and  said  statute  provided  that  a 
policy  for  the  benefit  of  a  married 
woman  should  inure  to  her  separate 
use,  or  that  of  her  children,  except 
that  if  the  annual  premium  exceeded 
a  certain  amount  the  amount  of  such 
excess  should  inure  to  the  benefit  of 
the  creditors  of  the  person  paying  the 
premiums.  The  remaining  policy 
was  payable  to  insured  or  his  per- 
sonal rei)resentatives  and  was  col- 
lected by  his  administrators.  This 
case  is  cited  in  :  ' 

United    States. — Churchill,    In    re 
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(Churchill  V.  Bestul)  209  Fed.  766, 
770,  126  C.  C.  A.  490;  Re  Holden, 
114  Fed.  650,  652,  52-  C.  C.  A.  340, 
348;  Re  Welling,  113  Fed.  189,  192, 
51  C.  C.  A.  151,  154;  Re  Holden, 
113  Fed.  141,  143,  51  C.  C.  A.  97, 
99;  Masonic  Mutual  Life  Ins.  Assoc, 
v.  Paisley,  111  Fed.  32,  34;  Re  Sling- 
luff,  106  Fed.  154,  159;  Steele  v. 
Buel,  104  Fed.  968,  972,  44  C.  C.  A. 
291. 

Colorado. — Hendrie  &  Bolthoff 
Mfg.  Co.  V.  Piatt,  13  Colo.  App.  13, 
19,  56  Pac.  209. 

Illinois. — Ramsey  v.  Nichols,  73 
111.  App.  650;  Coyne  v.  Jones,  51  111. 
App.  25. 

Indiana. — Johnson  v.  Alexander, 
]25  Ind.  575,  578,  9  L.R.A.  662,  25 
N.  E.  706;  State  (ex  rel.  Wright)  v. 
Tomlinson,  16  Ind.  App.  6()2,  (i77,  59 
Am.  St.  Rep.  335,  45  N.  E.  1116. 

Kentucki/. — Barbour  v.  Larue,  106 
Ky.  546,  558,  51  S.  W.  5. 

Massachusetts. — Millard  v.  Brav- 
ton,  177  Mass.  533,  540,  52  L.R.A. 
121,  83  Am.  St.  Rep.  294,  59  N.  E. 
436. 

AV^^rr/.sAa.— David  Adler  &  Sons 
Clofhinir  Co.  v.  Hellman,  55  Neb.  203, 
75  N.  W.  877. 

New  York. — Holmes  v.  Oilman, 
138  N.  Y.  369,  383.  20  L.R.A.  572, 
34  Am.  St.  Rep.  463,  3t  N.  E.  205. 

Virqinia. — Mahonev  v.  James,  94 
Va.  176,  179,  26  S.  E.  384. 
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of  the  latter's  own  funds. ^®  And  creditors  of  an  insolvent  have  no 
right  to  the  proceeds  of  his  life  insurance,  made  payable  to  other 
persons,  where  he  paid  the  premium  therefor  only  by  a  worthless 
check,  and  never  put  into  the  insurance  anything  upon  which  the 
creditors  could  have  had  any  claim." 

Again,  life  insurance  taken  bv  a  man  before  marriage  is  deemed 
to  be  effected  by  a  "husband"  within  a  statute  giving  the  benefit 
of  his  insurance  to  the  widow,  children  and  next  of  kin  free  from 
creditor's  claims.^®  So  in  a  case  in  Iowa,  where  a  certificate  had 
been  made  payable  to  the  insured,  ''his  executors,  administrators, 
and  assigns,"  it  was  held  that  under  the  statute  of  that  state  the 
proceeds  of  the  policy  were  payable  to  the  widow  of  the  deceased, 
free  from  all  claims  of  creditors  of  the  insured. ^^  A  testator  also 
declares  his  insurance  for  the  benefit  of  his  wife  and  children,  so 
that  the  fund  is  exempt  from  creditors,  where  his  expressed  pur- 
pose is  the  payment  by  his  executors  of  the  interest  on  the  fund 
to  his  wife  for  the  education  and  maintenance  of  his  children, 
even  though  the  principal  is  to  be  divided  equally  between  the 
children  upon  their  majority,  in  case  his  wife  marries  again. ^° 
In  Georgia  the  interest  of  the  ''heirs"  to  whom  a  policy  of  life  in- 
surance is  made  payable,  being  derived  from  the  contract,  and  not 
from  the  statute  which  determines  which  are  wdthin  the  descrip- 
tion, cannot  be  subject  to  the  claims  of  the  creditors  of  the  person 
whose  life  is  insured.^ 

In  many  states  the  statutes  provide  that  a  person  may  insure 
his  life  for  the  benefit  of  his  wife  and  children,  and  limit  the  amount 
which  the  insured  may  annually  expend  in  premiums  for  that  pur- 
l^ose.  Under  such  statutes,  though  the  debtor  might  be  insolvent, 
the  creditor  should  only  be  entitled  to  recover  from  the  proceeds 
of  the  policies  any  excess  paid  for  premiums  over  the  amount 

Distinguished    in :                       •  On  marriage  of  insured  as  affect- 

New         Jersey.— Merchants'         &  i^g   previous   designation   of   benefi- 

Miners'    Transportation    Co.    v.    Bor-  •   _      „^^    ^.^   ■       m    t  t?   \   (-xt  q  \ 

land,  53  N.  J.  Eq.  282,  294,  31  Atl.  "^^^  ^'^  ^°^"  "^  '^^  L.R.A.(N.S.) 
272 

New    Yorfe.— Holmes    v.     Oilman,  ^^  ^l^ode  v.  Bank,  52  Iowa,  375,  3 

138  N.  Y.  369,  383,  20  L.R.A.  572,  N.  W.  407.     See  §§  879,  2334  here- 

34  Am.  St.  Rep.  463,  34  N.  E.  205.  in. 

18  Lehman  v.  Gunn,  124  Ala.  213,  20  Rg^m    v.   Beam    (Ont.    S.    C.    J. 

51  L.R.A.  112,  82  Am.  St.  Rep.  159,  Ch.  D.  1893)  13  Can.  L.  T.  434. 

'^'^  1?^' u'^^l'  w   .         -lAH    n^  1  Hubbard  v.  Turner,  93  Ga.  752, 

^^  Roberts    v.    Winton,    100     I  enn.    on  t  d  a     mo    ori  o    l^    pia 

484,  41  L.R.A.  275,  45  S.  W.  G73.         ^^  ^■^■^-  ''^■^'  "^  ^-   '^^  ^-^*^- 

18  Rose  V.  Wortliham,  95  Tenn.  505,       On  who  are  "heirs"  wilhm  life  pol- 

30  L.R.A.  609,  32   S.   W.  458;   Mill    icy,  see  note  in   30  L.R.A.   593;   on 

&  Ven.  Code,  sees.  3135,  3335.  who  are  "legal  heii-s"  to  whom  fund 
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limited  by  statute.'  Under  an  Indiana  decision  premiums  cannot 
be  followed  by  creditors  of  the  insured  so  as  to  prevent  bis  wife 
and  dependent  family  from  recovering  the  full  amount  of  the  policy 
proceeds,^  In  a  case  in  Nebraska  it  was  held  that  while  ordinarily 
the  proceeds  of  a  policy  upon  the  husband's  life,  payable  to  the 
wife,  were  not  to  be  applied  in  payment  of  his  debts,  yet  a  different 
rule  prevailed  in  the  case  of  an  endowment  policy,  since  a  policy 
which  provides  for  the  repayment  of  a  certain  sum  in  a  certain 
number  of  years  was  held  to  be  in  the  nature  of  a  loan,  and  the 
insurance  a  mere  incident.  And  where  the  insolvent  debtor  had 
paid  the  premiums,  it  was  declared  that  although  the  amount  was 
paid  during  tJie  lifetime  of  the  insured,  the  proceeds  were  not  the 
wife's  absolutely,  but  were  subject  to  the  claims  of  the  creditm's  of 
the  husband.*  In  another  case  it  was  held  that  where  one  was  in 
debt,  and  insured  his  life  for  the  benefit  of  his  wife  and  children, 
carrying  the  premiums  himself,  his  children  were  entitled  after 
his  death  to  have  deducted  and  paid  to  them  from  the  insurance 
the  amount  thus  expended  in  the  payment  of  premiums.^  And 
in  a  case  in  Alabama  it  was  held  that  where  a  father  procured  a 
policy,  payable  to  his  minor  son,  the  premiums  being  paid  by  the 
father,  it  would  be  void  as  to  his  creditors,  and  the  son  would  be 
regarded  as  trustee  for  them.^  In  another  case  a  life  insurance 
policy  stated  that  the  premiums  were  paid  by  the  wife  of  the  in- 
sured, and  in  fact  they  were  paid  by  the  insured  for  his  creditors, 
and  it  was  held  that  the  wife  had  no  title  in  the  proceeds  of  the 
policy,  it  not  being  expressed  to  have  been  made  for  her  benefit.' 
The  true  rule,  however,  seems  to  be,  that  in  the  absence  of  any 
statute  or  of  any  attempt  to  defraud  the  creditors  of  the  insured, 
the  latter  could  only  recover  from  the  proceeds  of  a  regular  life 
policy  the  amount  of  the  premiums  paid.' 

is    payable,    see    note    in    3    L.R.A.  On    whether    paid-up    or    endow- 

(N.S.)  904.  ment  policies  are  within  statutes  ex- 

^  iliitna  Nat.  Bank  v.  United  States  empting   life   insurance   policies,   see 

L.   Ins.   Co.  24  Fed.  770,  128  U.   S.  note    in    25    L.R.A.  (N.S.)     722;    on 

208;  Stone  v.  Knickerbocker  L.  Ins.  rifrht  of  creditors  in   endowment  or 

Co.  52  Ala.  589;  Cole  v.  Marple,  98  tontine  policies,  see  note  in  4  L.R.A. 

111.   58,   38   Am.   Rep.   83;   Pence   v.  (N.S.)    456. 

Makepeace,   65  Ind.   345.  ^  Stigler  v.  Stigler,  77  Va.  163. 

Exemption    of   life   insurance,   see  *  Fearn  v.   Ward,   80   Ala.   555,   2 

notes  19  L.R.A.  34,  63  L.R.A.  862.  So.  114. 

'  Rosenstein   v.    American    Central  '  Connecticut   Mutual  Life  Ins.   v. 

Life   Ins.   Co,  —  Ind.   App.  — ,   88  Ryan,  S  i\ro.  App.  535. 

N.  E.  97.  8  See  statutes  under  §  879  herein. 

*  Talcott  V.  Fields,  34  Neb.  611,  33 
Am.  St.  Rep.  662,  52  N.  W.  400,  46 
Alb.  L.  J.  63. 
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The  widow  and  children  may  claim  their  homestead  exemptions 
where  the  creditor  of  insured  seeksto  enforce  his  claim  to  the  extent 
of  the  premiums  paid  when  the  insured  was  insolvent.^  Although 
where  a  policy  is  delivered  to  a  bank  to  hold  as  security  for  a  debt 
and  is  in  its  possession  at  the  time  of  assured's  death  the  creditor 
can  recover  to  the  extent  of  his  indebtedness,  notwithstanding  the 
claim  of  the  widow  and  children  for  allowance  and  also  for  allow- 
ance in  lieu  of  a  homestead.^"  And  a  creditor  who  takes  an  assign- 
ment of  a  life  insurance  as  security  for  a  loan  can  hold  the  proceeds 
of  the  policy  only  to  the  extent  of  the  sums  actually  advanced  by 
him."  Again,  a  building  and  loan  association  which  receives  the 
benefit  of  the  act  of  one  of  its  members  in  taking  a  policy  of  in- 
surance on  his  life  and  assigning  it  as  collateral  to  secure  a  loan 
to  the  association,  by  the  credit  of  the  amount  of  the  policy  on  its 
debt  upon  the  death  of  the  assured,  will  be  liable  to  account  for  the 
amount  to  the  assignee  or  representatives  of  the  insured.^'^  And 
the  mortgagee  of  a  life  insurance  policy  can  only  retain  the  amount 
of  his  debt  with  interest,  and  the  premium  paid,  where  the  mort- 
gagor has  retained  the  right  of  redemption."  So  a  creditor  who, 
in  pursuance  of  a  bona  fide  effort  to  secure  payment  of  his  debt, 
insures  the  life  of  his  debtor  and  takes  a  policy  in  his  own  name,  or 
for  his  own  benefit,  which  he  is  obliged  to  keep  alive  by  paying 
premiums,  is  entitled  to  hold  all  he  can  recover  on  the  policy, 
if  there  is  not  such  a  great  disproportion  between  the  debt  and  the 
amount  of  the  policy  as  to  make  the  transaction  a  speculation  or 
wager. ^*  Where  a  policy  of  insurance  on  the  life  of  B  was  made 
payable  to  M,  who  held  it  for  the  benefit  of  a  creditor  of  the  in- 
sured, although  without  the  knowledge  of  the  creditor,  B  having 
died,  it  was  held  that  an  action  lay  against  ^I  by  the  creditor  for 
so  much  of  the  proceeds  of  the  policy  as  would  satisfy  the  debt.^^ 

If  the  insured  has  the  option  to  surrender  the  policy  upon  the 
expiration  of  a  certain  period  and  the  beneficiary  has  no  interest 
in  the  surrender  value  the  wife  as  such  beneficiary  is  not  entitled 
to  the  statutory  exemption  of  policy  proceeds  from  her  hiisband's 
debts.''®    Again,  a  provision  in  a  life  insurance  policy  for  the  is- 

9  Mahonev  v.  James,  94  Va.  176,  2  3G3,  10  N.  E.  547,  12  Cent.  Rep.  311, 
Va.  L.  Res:.  893,  26  S.  E.  384.  16  N.  E.  547. 

10  Clark  v.  Wood's  National  Bank,  i*  Rittler  v.  Smith,  70  Md.  261,  2 
52   Tex.    Civ.   App.   38,   113    S.   W.    L.R.A.  844,  16  Atl.  890. 

335.  15  pi^^t^l,ino.s   V.    Miner,   46   N.    Y. 

"  Roller  V.   Beam,  86   Va.   512,   6  456,  7  Am.  Rep.  369. 

L.R.A.  136,  10  S.  E.  241.  le  Hilliard  v.   Wisconsin  Life  Ins. 

12  Tate  V.  Commerr-ial  Buildins:  As-  Co.  137  Wis.  208,  117  N.  W.  999.   See 

soc.  97  Va.  74,  45  L.R.A.  243,  75  Am.  §  2334  herein. 

St.  Rep.  770,  33  S.  E.  382.  On  right  of  creditors  to  reach  op- 

1^  King  V.  Van   Vleck,  109  N.  Y.  tion  of  insured  to  receive  cash  sur- 
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suance  of  a  paid-up  policy  proportioned  to  the  preminm«  paid, 
upon  its  surrender  before  default  in  payments,  cannot  be  enforced 
at  the  instance  of  a  judgment  creditor  of  the  iissured  after  the  hit- 
ter's death,  and  the  right  to  the  proceeds  has  passed  to  his  personal 
representative,  so  as  to  make  his  execution  available  against  tlie 
policy.'^''' 

Creditors  cannot  avail  themselves  of  an  unaccepted  offer  by  in- 
sured to  keep  up  policies  for  their  benefit  as  such  offer  is  not  a 
"special  contract"  or  "arrangement"  constituting  an  exception  to  a 
statutory  exemption  of  proceeds  of  policies  from  insured's  debts.^^ 

§  859.  Rights  of  creditors  of  members:  benefit  societies:  exemp- 
tions: statutes. — As  a  general  rule,  the  fund  payable  on  the  death 
of  a  member  of  benefit  societies,  and  like  associations  to  persons 
designated  by  him  is  not  a  part  of  his  estate,  subject  to  his  debts, 
but  should  be  paid  directly  to  the  beneficiaries,  and  does  not  go  to 
the  administrator,  and  the  personal  representatives  cannot  sustain 
an  action  for  the  fund.^^  And  though  the  proceeds  of  a  mutual 
benefit  certificate  may  come  into  the  hands  of  the  executor  of  the 
insured,  they  will  be  presumed  to  belong  to  his  family  in  preference 
to  his  creditors.^"  So  the  surviving  children  of  insured  are  entitled 
as  against  his  creditors  to  the  certificate  proceeds  under  the  society's 
articles  where  said  certificate  was  payable  to  his  wife  and  she  pre- 
deceased him  where  her  w'lU  bequeaths  all  her  estate  to  him  and  his 
will  gives  all  his  estate  to  executors  for  his  children.^ 

As  a  general  rule,  also,  a  creditor  will  be  excluded  if  the  statutes 
under  which  the  society  is  organized  or  the  charter  of  the  society 
prescribes  certain  classes  from  which  the  beneficiary  shall  be  chosen, 

render  value,  see  note  in   16  L.R.A.  v.   Clendinnen,  44  Md.  429,  22  Am. 

(N.S.)  316.  Rep.  52. 

^"^  Boisseau,    Use    of    Robinson    v.  Michigan. — Catholic         Benevolent 

Penn,  100  Va.  207,  57-  L.R.A.  .380,  93  Assoc,  v.  Priest,  46  Mich.  429,  9  N. 

Am.  St.  Rep.  956,  40  S.  E.  647.  W.  481. 

^^  Larrabee   v.    Palmer,   101    Iowa,  Ohio. — Arthur  v.  Odd  Fellows,  29 

132,  70  N.  W.  714,  under  Iowa  Code  Ohio  St.  557. 

sec.  2372.  Penusi/lvania. — VoUman's   Appeal, 

Creditors'  agreement  to  retain  only  92  Pa.   St.  50. 

amount  due:  assignment,  see  §  2336  Wi^caiisin. — Ballou     v.     Gile,     50 

herein.  Wis.  614,  7  N.  W.  :)61. 

^^  California. — Swift  v.  San  Fran-  As  to  statutory  exemption  of  pro- 

cisco    Stock   &    Exfhange   Board,    67  eeeds,  see  §§  878  et  seq.  heroin. 

Cal.  567,  574,  8    Pac.  94,  McKee,  J.  Proceeds  of  life  policy  arc  declared 

Citing:  assets  of  estate  in  Kellcy  v.  Mann,  56 

Kentucky. — Masonic    Mutual    Life  Town,  625,  10  N.  W.  211. 

Ins.    Co.    V.    Miller,    13    Bush    (Kv.)  20  i>^.  p.,i,„ei.^  3  jjem    Sur.  (N.  Y.) 

489.  129. 

Maryland. — Marvland    INtutual   Be-  ^  Drvsdale.  In  re,  29  Canadian-  L. 

nevolent  Society  of  Imp.  0.  of  R.  M.  T.  872"  10  W.  L.  R.  042. 
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or  provides  that  the  fund  shall  be  payable  to  certain  classes.  Thus, 
where  a  statute  authorized  benefit  societies  to  issue  certificates  for 
the  benefit  of  the  widows,  orphans,  or  dependents  of  members,  a 
designation  of  the  creditor  of  the  insured  was  held  invalid,^  and 
a  promise  by  the  society  to  pay  the  money  due  on  a  certificate  in 
such  a  case  to  a  creditor  of  the  member  will  be  void,^  So  where  a 
creditor  is  not  within  the  classes  limited  he  cannot  be  directly  made 
a  beneficiary,  nor  indirectly  under  an  agreement  to  satisfy  his 
debts  out  of  the  certificate  proceeds  and  to  hold  the  balance  in  trust 
for  minor  children.*  And  a  member  of  a  fraternal  beneficiary 
society  has  no  interest  or  property  in  the  proceeds  of  a  certificate 
payable  to  his  widow  or  other  dependent  persons,  that  he  can  im- 
press such  proceeds  with  a  trust  in  favor  of  his  creditors.^  So  the 
right  of  a  member  of  a  society  organized  under  the  New  York  laws 
of  1879  ^  is  held  not  to  be  a  property  right;  nor  can  he  impress  it 
with  a  trust  for  the  payment  of  his  debts.'  Under  a  Massachusetts 
statute  ^  a  member  of  a  society  cannot  designate  a  mere  creditor  as 
beneficiary  where  the  statute  had  not  been  changed  in  this  respect 
by  subsequent  legislation  up  to  the  time  of  issuance  of  the  cer- 
tificate and  the  death  of  insured.^  Where  a  benefit  certificate,  in 
which  the  member's  wife  is  designated  as  beneficiary,  was  per- 
mitted to  lapse,  and  the  member  subsequently  renewed  it  for  the 
benefit  of  one  of  his  creditors,  and  in  tlire  latter's  name,  it  was  held 
that  the  creditor  could  only  hold  the  amount  of  the  debt  at  the  time 
of  the  renewal  of  the  certificate,  together  with  the  assessments  which 
he  had  paid,  and  could  not  deduct  the  amount  of  other  claims 
which  had  subsequently  accrued,  and  that  representatives  of  the 
member  would  be  entitled  to  the  surplus.^" 

In  the  case  of  a  beneficiary  claiming  as  a  creditor  or  the  insured, 
a  demurrer  to  his  petition  by  the  widow,  alleging  that  the  notes 
held  by  the  beneficiary  were  executed  for  gambling  debts,  was  held 
to  be  improperly  sustained. ^°* 

2RincIc:e  v.  New   England  Mutual  e.    28,   Parker's   N.   Y.    Ins.   L.    (ed. 

Aid  Soe.  146  Mass.  286,15  N.  E.  628.  1915)  pp.  336,  356. 

As  to  statutes,  see  §§  878  et  seq.  here-  "^  Boasberg  v.  Cronan,  30  N.  Y.  St. 

In.  Rep.  483. 

^  Skilliniis  V.  Massachusetts  Benefit  ^  Pub.  Stat.  c.  115,  sec.  8,  amended 

Soe.  146  Mass.  217,  3  Mass.  (L.  ed.)  by  Stat.  1882,  c.  195,  see.  2. 

98,  15  N.  E.  566.  ^  Clarke      v.      Swartzenberg,      162 

*  O'Brien  v.   Mas.sachusetts   Catho-  Mass.  98,  38  N.  E.  17.     See  §  2334 

lie  Order  of  Foresters,  220  Mass.  79,  herein. 

107  N.  E.  400.  10  Lew  v.   Taylor,  66   Tex.  652,  1 

6  Fisher  v.  Donavan,  57  Neb.  361,  S.  W.  9()0. 

44  L.R.A.  383,  77  N.  W.  778.  i"*  Weigelman  v.  Bronser,  96  Ky. 

«  Chapter  189.     See  N.  Y.  Ins.  L.  132,  28  S.  W.  334,  16  Ky.  L.  Rep. 

1909,  c.  33,  sees.  212,  240,  Consol.  L.  401. 
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The  right  to  claim  the  statuton-  exemption  of  insurance  proceeds 
from  the  payment  of  debts  cannot  be  claimed  by  the  wife  of  insured 
when  he  is  still  alive,  and  the  debt  is  one  for  which  both  insured 
and  the  wife  are  liable,  and  the  money  has  been  received  by  him 
under  a  claim  for  total  disability  and  given  to  her ;  such  rights  to 
claim  exemption  is  also  a  personal  one."  And  if  the  proceeds 
of  the  insurance  in  a  benefit  society  made  payable  to  the  wife  or 
those  legally  entitled  become  by  her  will  and  his  will  a  part  of  his 
estate,  said  proceeds  are  available  for  his  debts. ^^  And  a  judgment 
will  be  given  creditors  secured  by  a  benefit  certificate  payable  to 
them  by  endorsement  and  also  noted  on  the  society's  books,  al- 
though insured  had  thereafter  made  a  memorandum  on  the  cer- 
tificate which  he  had  retained  that  he  desired  his  daughters  to 
receive  said  proceeds,  no  note  thereof  was,  however,  made  in  the 
society's  records. ^^ 

§  860.  Rights  of  creditors  of  wife  when  beneficiary, — The  pro- 
ceeds of  a  policy  of  life  insurance,  in  which  the  wife  of  the  insured 
is  designated  as  beneficiary,  will  not  be  exempt  from  the  claims  of 
her  creditors.^*  But  where  the  policy  was  issued  for  the  benefit  of 
the  wife  and  children,  it  was  held  that  the  creditors  of  the  wife 
had  no  claim  upon  the  proceeds.-^^  If  a  husband  procures  a  policy 
on  his  life  payable, to  his  representatives,  and  subsequently  assigns 
the  policy  to  his  wife,  wdio,  with  intent  to  defraud  her  creditors, 
assigns  it  to  her  children,  it  is  held  that  her  creditors  may  recover 
from  her  children  the  surrender  value  of  the  policy  at  the  time  of 
the  assignment. ^^ 

§  861.  Creditor  as  payee  in  policy  on  debtor's  life. — A  creditor 
has  an  insurable  interest  in  the  life  of  his  debtor,^'''  and  may  be  the 

"Murdy  v.  Sykes,  101  Iowa,  549,  N.   Y.   372,  3   N.   E.  474;    Smilie  v. 

70  N.  W.  714,  26  Iiis.  L.  J.  607,  Iowa  Quinn,   90   N.   Y.  492;   BaUimore  & 

Code  sec.  1182.     See  §§  878  et  seq.  Ohio  R.  R.  Co.  v.  Arthur,  90  N.  Y. 

herein.  234;  Briunmer  v.  Colin,  86  X.  Y.  11, 

^2  Drv.'^flale,  In  re,  29  Canadian  L.  40  Am.  Rep.  503;  Commercial  Trav. 

T.  872,"  20  W.  L.  R.  642;  Manitoba  Assn.   v.   Ncwkirk,   16   N.   Y.    Snpp. 

L.  Ins.  Act  c.  83,  sec.  28.  177;  Bolt  v.  Keyhoe,  30  Hun  (N.  Y.) 

13  Re  Commercial  &  Tune,  29  Cana-  619. 

dian  L.  T.  637,  12  0.  ^V.  R.  932.  ^^  Leonard  v.  Clinton,  26  Hun  (N. 

i^^Iurray  v.  Wells,  53  Iowa,  256,  Y. )  288.    Esa7ni)ie  cui^eA  m  preceding 

5  N.  W.  182;  Wellington  v.  Fox,  13  note.     When  wife's  creditors  have  no 

K.  Y.  Supp.  334.     See  §§  878  et  seq.  claim  on  nionev :  In  re  Conrad's  Es- 

herein.  tate,  89  Iowa, '396,  48  Am.  St.  Rep. 

On  exemption  of  proceeds  of  life  396,  56  N.  W.  535. 

insurance  after  loss  from  beneficiary's  ^"^  See  §§  953,  954  herein, 

debts,  see  note  in  L.R.A.1915A,  1201.  On    validity   of   life   insurance   to 

1^  Leonard  v.  Clinton,  26  Hun  (N.  secure   debt  to   insurer,  see   note  in 

Y.)  288.    See  Baron  v.  Brummer,  100  53  L.R.A.  462. 
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beneficiary  in  a  regular  life  insurance  policy  upon  the  debtor's  life. 
And  in  those  cases  where  neither  the  statute  under  which  a  benefit 
society  is  formed,  nor  the  charter  or  by-laws  of  the  society  limit  the 
classes  from  which  the  beneficiary  may  be  chosen,  a  member  may 
designate  his  creditor  as  beneficiary,  and  he  will  be  entitled  to  the 
proceeds  of  the  certificate.     The  general  rule,  however,   in  these 
cases  is,  that  the  creditor  may,  where  he  pays  the  premiums  or 
assessments,  retain  any  excess  over  the  amount  of  his  debt,  provided 
there  is  not  such  an  excess  as  will  render  the  whole  transaction 
merely  a  wagering  one.^^     But  where  a  person  took  out  a  benefit 
certificate,  amounting  to  six  thousand  five  hundred  dollars,  on  the 
life  of  his  debtor  who  owed  him  one  thousand  dollars,  and  paid  all 
dues  and  assessments,  it  was  held  that,  as  the  amount  to  be  realized 
on  the  certificate  depended  on  the  number  and  solvency  of  the 
members,  and  as  only  two  thousand  one  hundred  and  twenty -four 
dollars  and  eighty-two  cents  was  realized,  the  creditor  might  retain 
the  balance  over  the  amount  of  the  debt,  interest,  and  expenses  as 
there  was  no  such  disproportion  between  the  debt  and  the  insurance 
as  to  make  the  transaction  a  wager.^^     In  a  case  in  England  the 
trustees  of  an  insurance  company  advanced  ten  thousand  pounds  to 
a  person  upon  the  latter's  interest  in  the  estate  of  his  father,  which 
interest  was  contingent  upon  his  surviving  his  father.     The  bor- 
rower insured  his  life  for  thirty-four  thousand  four  hundred  pounds. 
By  the  agreement  forming  a  part  of  the  transaction  the  policy  was 
to  belong  absolutely  to  the  trustees,  in  case  he  died  before  his  father 
and  had  not  paid  the  amount  due  the  trustees;  but  in  case  he 
paid  the  debt,  the  trustees  were  to  assign  the  policy  to  him.     The 
insured  died  before  his  father  without  having  paid  anything  upon 
the  debt.     In  an  action  by  the  representative  of  the  deceased,  it 
was  held  that  the  insurance  was  not  merely  for  the  sole  benefit  and 
protection  of  the  triistees,  but  that  the  transaction  amounted  to  a 
mortgage  of  the  policy  to  the  trustees,  and  was  the  property  of  tlie 
insured,  subject  to  the  charge  or  mortgage,  and  that  in  accordance 
with  the  equitable  doctrine  against  fettering  the  mortgagor's  rights 
of  redemption,  the  representatives  of  the  insured  were  entitled  to  tlie 
surplus  in  excess  of  the  amount  due  the  trustees.^"     If  the  st<atute 
under  which  a  society  is  formed  does  not  permit  the  issuance  of  cer- 
tificates to  a  member  payable  to  his  creditor,  the  subsequent  enact- 
ment of  a  law  enabling  benefit  societies  to  issue  such  certificates 
will  not  render  a  certificate  issued  prior  to  the  enabling  act,  to  a 
member  designating  his  creditor  as  beneficiary,  enforceable  in  the 

"  See    §§    858,    954,    3488    herein.        ^o  Salt  v.  Nortliampton,  L.  R.  App. 
^Miitller  V.  Smith,  70  Md.  201,  2    Cas.  1892  (one  judge  dissenting). 
L.R.A.  844,  16  Atl.  890. 
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hands  of  the  creditor,  where  it  does  not  appear  that  subsequent  to 
the  enactment  of  the  law  the  society  had  done  anything  rendering 
the  contract  enforceable  by  the  creditor.^  And  if  a  creditor,  at  the 
time  the  certificate  is  i??ued,  is  within  the  clas.=es  enumerated  as 
those  entitled  to  take,  his  right  to  recover  is  not  devested  by  a  sub- 
sequently enacted  statute  or  by-laws  limiting  said  classes  and  not 
including  creditors.'^  But  a  creditor  is  not  a  ''dependent"  so  as  to 
permit  his  being  described  as  such  in  a  certificate.'  And  when  a 
debtor  insures  his  life  for  the  l^enefit  of  others,  paying  the  premiums 
out  of  his  own  funds,  the  insurance,  upon  his  death,  becomes  a 
trust  fund  for  existing  creditors,  and  all  who  deal  with  it,  with 
notice,  may  be  required  to  account.* 

§  862,  Society  not  bound  by  secret  agreements  by  member  with 
children  as  beneficiaries. — A  society  or  a  grand  lodge,  bound  by  the 
lenns  of  a  contract  with  a  member  to  pay  a  fund  on  his  death  to 
his  wife  and  children,  can  take  no  notice  of  secret  arrangements 
or  settlements  made  by  the  member,  which,  if  recognized,  would 
deprive  such  child  of  its  share.* 

§  863.  Where  bequest  by  wife  will  not  pass  interest  in  policy 
on  husband's  life. — A  bequest  Ijy  a  wife  to  her  husband  of  all  the 
personal  property  in  the  dwelling-house  and  other  buildings  on 
certain  lots  which  are  also  devised,  and  of  all  her  interest  in  their 
community  property,  does  not  pass  her  right  in  a  policy  on  the 
husband's  life,  made  payable  on  his  death  to  her  and  to  her  execu- 
tors, administrators,  or  assigns.^ 

§  864.  Tontine  policy:  when  beneficiary  not  bound  by  action 
of  company's  officers. — If  a  tontine  policy  is  issued  by  a  stock  com- 
pany, it  is  held  that  the  beneficiary  of  such  policy  is  not  bound  by 
the  action  of  the  conipany's  officers  in  fixing  the  profits  which  have 
been  apportioned  among  the  policies,  upon  the  theory  that  the 
apportionment  is  a  dividend,  in  the  sense  in  which  that  word  is 
nsed  as  apjilied  to  a  stockholder.  l)ut  that  the  insured  having  com- 
plied with  his  contract  on  his  own  behalf,  and  made  required  pay- 

iSkillin^s  V.  Massachusetts  Bene-  in   2   L.R.A.(N.S.)    653:    36   L.R.A. 

fit  Assn.  146  Mass.  217,  15  N.  E.  506;  (N.S.)    208:   37  L.R.A.(N.S.)    1191; 

Clarke  v.  Selnvarzonburg,  162  Ma^s.  and  51  L.R.A.(X.S.)    (26. 
98,  38  N.  E.  17.  *  Lelinian  v.  Gunn,  124  Ala.  213.  82 

2  Emmons  v.  Supreme  Conclave  Am.  St.  Rep.  159,  51  L.R.A.  112,  27 
Improved    Order   of    Heptasophs,    6  So.  475. 

Pennewill    (Dol.)    115,   63    Atl.   871.  ^Ye\ix    v.    Grand    Lodsre    Ancient 

See  §§  748,  749  herein.  Order  United  Workmen,  31  Kan.  81,. 

3  Finch  V.  Bond,  158  Ky.  389,  165  47  Am.  Rep.  479,  1  Pae.  281,  Brew- 
S.  W.  400.  er,  J.,  dissenting. 

On    wlio   is  a   "dependent"   within        ^  Evans    v.    Oppermann,    76    Tex. 
statute  or  rules  defining  beneficiaries    293,  13  S.  W.  312. 
of  mutual  benefit  societies,  see  notes 
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merits,  was  entitled  to  have  apportioned  to  him  his  share  of  a  fund 
to  be  computed,  and  that  defendant  had  no  right  to  withhold  it  as 
profits  from  a  stockholder,  and  that  the  share  or  its  equivalent  in 
value,  was  the  plaintifi''s  own  property,  and  not  that  of  the  defend- 
ant company,  and  that  the  latter  could  not  hold  such  surplus  or 
profits  as  a  trust.' 

§  865.  Suspension  of  member:  right  of  beneficiary  to  recover. — 
In  many  cases  a  benefit  fund  is  only  payable  in  case  of  the  death 
of  the  member  while  in  good  standing.  Where  there  is  such  a 
provision  there  can  be  no  recovery  if  it  appears  that  the  member 
was  not  ''in  good  standing"  at  the  time  of  his  death.  Thus,  where 
a  member  did  not  appeal  from  a  suspension  by  the  society,  a.s  he 
was  entitled  to  do  under  its  constitution,  it  was  held  that  the 
beneficiary  could  not  recover,  as  the  member  was  not  in  "good 
standing"  at  the  time  of  his  death. ^ 

§  866.  Funeral  benefits:  who  entitled:  funeral  expenses:  same, 
industrial  insurance. — In  determining  who  are  entitled  to  receive 
funeral  benefits,  or  to  be  reimljursed  for  funeral  expenses  paid  out 
or  incurred,  or  whether  the  beneficiary  is  obligated  to  expend  for 
such  purposes  the  amount  received  from  the  society  or  association, 
or  whether  the  insurer  is  released  from  liability  by  payment  of  the 
fund  to  a  claimant,  the  terms  of  the  contract,  that  is  the  charter, 
articles  of  incorporation  or  association,  constitution,  by-laws,  or 
enforceable  rules  and  such  statutes  as  are  applicable,  must  govern, 
having  in  view  also  the  nature  of  the  association,  and  the  objects 
and  purposes  intended  to  be  accomplished. 

A  contract  may  validly  be  made,  and  it  is  an  insurance  contract, 
to  furnish  a  specific  sum  to  be  applied  for  funeral  expenses  of  a 
member.^ 

Where  the  charter  of  a  benefit  society  stated  its  purpose  to  be  the 
accumulation  of  a  fund  to  be  paid  to  the  representatives  of  the 
member,  and  the  constitution  declared  its  object  to  be  to  provide  for 
the  ''family  or  heirs"  of  members,  and  also  that  the  "heirs,  in 
case  there  is  no  family,"  should  receive  the  funeral  benefit,  and 
further  provided  that  "those  persons  who  are  legally  entitled  to 
•receive  the  funeral  benefit"  should  notify  the  society,  it  was  held 
that  the  executor  was  entitled  to  an  amount  out  of  the  benefit  fund 

"^  Pierce   v.   Equitable   Life   Assur.  As  to  reinstatement  of  member  and 

Co.  145  Mass.  512,  1  Am.   St.  Rep.  riebts    of    beneficiary,    see    §§    1276, 

433,  12  N.  E.  858.  147X,  1472  herein. 

8  Karcber      v.       Supreme      Lods^e  »  State  v.  Willett,  171  Ind.  296,  23: 

Kniprhts   of   Honor,    137   Mass.    368.  L.R.A.(N.S.)  197,  86  N.  E.  68. 

Compare      McMabon      v.      Supreme  On    burial    insurance    and    funeral 

Council   of  Chosen   Friends,  54  Mo.  benefits,  see  note  in  23  L.R.A.(N.S.) 

A  pp.  468.  197. 
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sufficient  to  pay  the  expenses  of  the  funeral,^"  But  a  heneficiary  is 
not  obligated  to  apply  the  certificate  funds  to  payment  of  funeral 
expenses,  even  though  he  is  a  brother  and  the  administrator  of 
decetu-ed,  where  he  is  not  required  by  either  the  certificate  or  by- 
laws to  do  so.^^  And  an  amount  designated  for  the  purpose  of 
funeral  expenses  cannot  be  so  applied  when  the  by-laws  do  not 
provide  therefor  and  said  sum  will  pass  to  those  entitled  under  the 
laws  of  the  society. ^^  Again,  if  a  widow  is  entitled  to  a  specific 
sum  as  death  benefits  under  the  by-laws  she  is  not  required  to 
expend  any  part  thereof  for  funeral  expenses  there  being  no  require- 
ment to  that  effect,  where  another  by-law  also  provides  that  an 
appropriation  will  be  made  if  necessary  for  a  decent  burial. ^^  And 
parents,  as  legal  heirs,  will  be  entitled  to  the  amount  designated 
for  funeral  expenses  by  the  member  where  there  is  no  requirement 
in  the  by-laws  that  any  portion  of  the  fund  shall  be  applied  to  such 
expenses.^*  So  deceased's  children,  who  are  next  of  kin  and  have 
charge  of  her  burial  have  a  right  of  action  for  the  payment  of  the 
fund  to  them  under  a  by-law  providing  for  payment  of  the  funeral 
benefit  to  the  next  of  kin  of  the  member.^^ 

Payment  to  a  relative  who  had  paid  the  funeral  expenses  will  not 
relea.'je  the  company's  obligation  to  another  who  is  entitled  to  the 
benefits  under  the  constitution  and  by-laws  of  the  society  who  per- 
fects her  claim  thereto  within  the  time  limited  for  presentation  of 
claims. ^^ 

In  industrial  policies  the  facility  of  payment  clause  will  protect 
the  company  where  it  has  paid  the  public  administrator  who  had 
incurred  the  funeral  expenses  irrespective  of  the  fact  whether  they 
were  incurred  prior  or  subsequent  to  receipt  of  the  policy  proceeds." 

10  Oelsen  v.  Schiller  D.  B.  Soc.  (Pa.  Mystic  Toilers,  133  Iowa,  379,  107  N. 
1892)  9  Lane.  113.     See  section  here-    W.  183. 

in  on  "widow  or  relatives."  ^^  Dielmann  v.  Berka,  49  Misc.  486, 

Industrial    insurance:    compliance  97  N.  Y.  Supp.  1027. 

with  conditions  as  to  change  of  l)ene-  "  Kelly  v.  Prudential  Ins.  Co.  of 

ficiary :  paj'ment,  see  §  740b  herein.  America,  148  Mo.  App.  249,  127  S. 

"Widow     or     relatives;"     funeral  W.  649.     See  Prudential  Ins.  Co.  v. 

benefits,  see  §  803  herein.  Godfrey,  75  N.   J.  Eq.  484,  72  Atl. 

11  Estate  of  O'Leary,  In  re   (Pa.)  456.     Compare  §  740b  herein. 

57  Pitts.  L.  J.  452.  On  "facility  of  pa^Tnent''  clause  in 

1^  Severa  v.  National  Slavonic  So-  industrial   life   policies,   see   note   in 

ciety  of  the  United  States,  138  Wis.  L.R.A.1916F,  461;  on  riorht  of  insur- 

144,  119  N.  W.  814.  ance    company   in    making   payment 

13  ^letzroth,    Estate    of    (Pa.)     26  of   proceeds   of   life   policy,   to   rely 

Lanca.'^ter  L.  Rev.  257.  on  clause  giving  company  option  as 

1*  Sovera  v.  National  Slavonic  Soc.  to  payee,  and  making  receipt  conclu- 

of  the  U.  S.  138  Wis.  144,  119  N.  W.  sive  evidence  of  payment  to  proper 

814.  pei*son,  see  note  in  20  L.R.A.(N.S.) 

15  Sleight   V.    Supreme   Council   of  928. 
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So,  in  the  absence  of  fraud,  such  a  company  will  be  protected  by 
payment  to  the  guardian  of  an  infant  widow. ^^  But  notwithstand- 
ing such  a  clause  gives  an  option  to  the  company  to  pay  anyone 
having  the  specified  qualifications  and  such  payment  would  have 
discharged  its  liability,  yet  if  it  does  not  exercise  the  option  a  per- 
son who  takes  out  the  policy  pays  the  premiums  and  funeral 
expenses  but  who  is  not  named  as  a  beneficiary  under  the  policy 
cannot  enforce  payment  from  the  company  whatever  rights  he  may 
have  to  recover  from  the  estate  of  deceased."  Nor,  under  such  a 
clause  is  the  insurer  obligated  to  exercise  its  option  in  favor  of 
insured's  husband,  even  though  he  had  paid  her  funeral  expenses 
in  an  amount  equal  to  that  of  the  policy  proceeds  nor  is  it  estopped 
to  select  another  person  to  whom  to  make  payment  by  its  written 
statement  to  the  husband  approving  his  claim  and  promising 
prompt  payment  thereof  without  deduction. ^o 

§  867.  Beneficiary:  benefits  payable  in  case  of  sickness  or  disa- 
bility: insanity  of  member. — A  plaintiff  can  recover  only  those 
benefits  accrued  at  the  commencement  of  the  action,  in  a  suit  for 
benefits,  where  he  is  entitled  to  a  certain  sum  for  each  week  tliat 
he  is  sick  and  disabled.^  And  if  a  member  dies  leaving  no  familv 
or  dependent  relative,  the  personal  representative  is  not  precluded 
from  maintaining  an  action  to  recover  sick  benefits  due  and  unpaid 
at  the  time  of  the  member's  death,  by  a  provision  of  the  constitu- 
tion of  the  society,  that  benefits  are  rights  personal  to  the  member, 
his  family,  and  dependent  relatives,  and  are  not  payable  to  the  legal 
representatives  of  a  member's  estate.^ 

Where  the  laws  of  the  society  provide  that  if  the  insured  member 
is  unable,  through  "sickness  or  other  disability,"  to  earn  a  liveli- 
hood for  himself  and  family,  he  shall  be  entitled  to  certain  benefits, 
the  insanity  of  a. member  will  bring  him  within  the  meaning  of 
such  provision,  and  entitle  him  to  recover.^    As  a  member's  mental 

18  American   Security  &  Trust  Co.  20  Fei-j.^t-^i   y_   Prudential   Ins.    Co. 

V.  Prudential  Ins.  Co.  of  America,  16  49  Misc.  489,  97  N.  Y.  Supp.  1007. 

App.  D.  C.  318.  1  Robinson  v.  Exempt  Fire  Co.  103 

"Marzulli    v.    Metropolitan    Life  Cal.   1,   24   L.R.A.   715,   42   Am.    St. 

Ins.  Co.  79  N.  J.  L.  271,  75  Atl.  473,  Rep.  93,  36  Pac.  955. 

39  Ins.  L.  J.  607,  di sting mshing  Con-  2  XgUy  ^    Trimont  Lod^e,  154  N. 

necticut    iMutual    Life    Ins.    Co.    v.  Car.  97,  52  L.R.A.  (N.S.)   823,  69  S. 

Luchs,  108  U.  S.  498,  27  L.  ed.  800,  E.  764. 

2    Sup.    Ct.    949;    Hillard   v.    Mutual  ^  ]\|p(;i^^iiouo.h  y.  Expres.smen's  Na- 

Bcnetit  Life  Ins.  Co.  35  N.  J.  L.  415;  tional  Benefit  Assoc.  133  Pa.  St.  142, 

citing  Lewis  v.  Metropolitan  Life  Ins.  7  L.R.A.  210,  47  Pliil.  Le^.  Int.  179, 

Co.  178  Mass.  52,  86  Am.   St.  Rep.  25  Wkly.  N.  Cas.  483,  19  Atl.  355. 

46.3,  .59  N.E.  439;  Prudential  Ins.  Co.  On    lunacy    as    total    disability    of 

of  America  v.  Godfrey,  75  N.  J.  Eq.  insured,  see  note  in  38  L.R.A.  537. 
484,  72  Atl.  456. 
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and  pliysical  capacities  or  condition  must  be  considered  in  deter- 
mining the  extent  of  his  disability.*  So  a  beneficiary  named  in  the 
certificate  of  a  member  who  is  insane  or  otherwise  incapacitated 
from  attending  to  business,  is  entitled  to  pay  the  assessment  levied 
against  such  member,  and  if,  after  notifying  the  association  of  the 
incapacity  of  such  member  and  requesting  it  to  notify  himself  in- 
stead of  the  member  or  all  assessments  levied  against  the  latter, 
the  association  fails  to  give  him  such  notice,  it  cannot  forfeit  the 
membership  for  nonpayment  of  assessments.^ 

§  868.  Railroad  relief  association:  provision  as  to  release  of 
company  for  damages:  when  beneficiary  may  not  recover. — A 
member  of  a  railroad  relief  association  for  employees,  to  which  the 
company  contributas  funds,  may  validly  agree  that  the  acceptance 
of  benefits  from  the  relief  fund  shall  operate  as  a  release  from  all 
claims  for  damages  against  the  company.  Such  agreement  is  not 
contrary  to  public  policy,  nor  against  the  rule  that  a  common  car- 
rier cannot  contract  against  his  own  negligence;  and  such  ac- 
ceptance is  binding.^  And  where  the  constitution  of  a  railroad  relief 

*McMabon    v.    Supreme    Council  Georgia. — Petty    v,    Brunswick    & 

Order    of    Cliosen    Friends,    54    Mo.  Western  Rv.  Co.  109  Ga.  666,  35  S. 

App.  468.  E.  82. 

Insanity   is   included    in   the   word  Illinois. — Eckman  v.  Chieasro,  Bur- 

"sickness"  as  used  in  the  bv-laws  of  a  lino'ton  &  Quincv  Rd.  Co.  169  111.  312, 

beneficial  society.    Rubillard  v.  Socie-  38  L.R.A.  750,  48  N.  E.  496,  aff'g  64 

te  St.  Jean  Baptiste,  21  R.  I.  348,  45  111.  App.  444. 

L.R.A.  559,  79  Am.  St.  Rep.  806,  45  Examine      Pennsylvania      Co.      v. 

Atl.  635.  Chapman,  118  111.  App.  201,  aff'd  220 

s  Buchannan  v.  Supreme  Conclave,  111.  428,  y7  N.  E.  248. 

178  Pa.  St.  465,  56  Am.  St.  Rep.  774,  Compare  Wells  v.  Yandalia  R.  Co. 

34  L.R.A.  436,  35  Atl.  873.  56  Ind.  211,  103  N.  E.  360  (contract 

On  effect  of  incapacitating-  illness  to  accept  benefits  void), 

or   insanity   on    failure    to    pay    pre-  Itidiana.  —  Pittsburg,   Cincinnati, 

mium    when    due,    see    notes    in    12  Chicago  &  St.  Louis  Rv.  Co.  v.  Moore, 

L.R.A. (N.S.)    319,    and    46    L.R.A.  152  Ind.  345,  44  L.R.A.  638,  53  N.  E. 

(N.S.)   537.              .  290. 

6  John.son  v.  Philadelphia  &  Read-  Compare:   Pittsbui^h,    Cincinnati, 

ing  R.  R.  Co.  163  Pa.  St.  127,  atlirm-  Chicago  &  St.  Louis  Ry.  Co.  v.  Mont- 

ing  2   Dist.   R«p.   229.   29   Atl.   854.  gomery,  152  Ind.  1,  69  L.R.A.  875,  71 

See  also   Ringle  v.   Pennsylvania  R.  Am.  St.  Rep.  301;  Maine  v.  Chicago, 

R.  Co.  164  Pa.  St.  529,  30'Atl.  492.  Burlington   &    Quincy    Rd.    Co.    109 

Contract  that  acceptance  operates  Iowa,  260,  70  N.  W.  630,  80  N.  W. 

as  release  of  railroad  valid  and  not  315. 

against  public  policy:   Chicago  Bur-  Iowa. — Donald    v.    Chicago,    Bur- 

linuton  &  Quincv  Ry.  v.  Bell,  44  Nev.  lintrton   &   Quincy  Rd.   Co.   93  Iowa, 

44.  62  X.  W.  314,    '  284,  33  L.R.A.  492,  61  N.  W.  971. 

See  also  the  following  cases :  Michigan. — Frank       v.       Newport 

United    .S•/rt/f.s^— Hamilton    v.    St.  Mmwi  Co.  148  :\Iich.  637.  11  L.R.A. 

Louis  K.  &  X.  W.  R.  Co.  (U.  S.  C.  (>:.S.)  182,  112  N.  W.  504. 

C.)  118  Fed.  92.  Nebraska.— KoeWer  v.  Chicago,  B. 
Joyce  Ins.  Vol.  II.— 117.        1857 
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association  provides  that  the  company  must  be  released  from  any 
and  all  liability  for  damages  before  the  benefit  will  be  paid,  the 
recovery  of  damages,  in  an  action  against  the  company  by  those 
legally  entitled  to  damages,  will  defeat  the  right  of  a  third  person 
named  as  beneficiary  to  recover  the  benefit  fund.  This  was  so  held 
where  a  person  designated  his  mother  as  beneficiary,  and  npon  his 
death  his  wife  and  a  minor  child,  the  persons  legally  entitled  to 
damages  did  not  release  the  railroad  company,  but  brought  an 
action  and  recovered  damages  by  compromise.''^  Such  a  release  may 
be  required  in  case  of  an  election  to  accept  the  indemnity  under 
the  contract  notwithstanding  the  claim  that  thereunder  an  absolute 
right  is  vested  in  the  widow  as  the  sole  beneficiary  and  that  the 
children  dependent  upon  deceased  are  excluded  and  that,  therefore, 
to  require  a  release  on  behalf  of  others  not  interested  in  the  fund 
exalts  an  impossible  condition  to  the  exercise  of  an  admitted  right.^ 

&  Q.  R.  Co.  88  Neb.  712,  48  L.R.A.  As   to   election  of  remedies  under 

(N.S.)    740,    and    note,    130    N.    W.  the     several     workmen's     compensa- 

420;     Oyster    v.     Burlington     Relief  tioh  acts  and  acceptance  of  compen- 

Department     of     Chicago,'   Burling-  sation,    see    Bradbury's    Workmen's 

ton  &  Quincy  Rd.  Co.  65  Neb.  789,  Compensation    Law ;  "  Boyd's    Work- 

59    L.R.A.     291,    91     N.     W.     696;  ^^gn's  Compensation. 

Clinton    V     Chicago      Burlington    &  ^nder     Workmen's     Compensation 

Sr"'^n^*^-nf°-  ^  ^t-  ,  '/  ^-  -4^'^s  Acceptance  of  Relief  Funds  is 
W.      90;      Chicago,     Burlino-ton      &        ,    ^       ,  ,    n  '  -a      <-■ 

QV.J     /-(  /-I     L-      ci    XT  L-  not  an   element  lor  consideration   in 

uiney  Rd.   Co.   v.   Curtis,   51    Neb.  •        ii  l     c 

442,  66  Am.  St.  Rep.  456,  71  N.  W.  f.^^^^^^^^?^   tjie   amount   of   compensa- 

AC,  tion.     Boyd  s   VVorkmen  s  Compensa- 

"'New     Jersey.— Bex-^      v.  Pennsvl-  ^i«"    ^^^'-  l^^^)   sec.  537. 

vania  Rd.  Co.  63  N.  J.  L.  232,  65  Am.  <-'"  contracts  requmng  servant  to 

St.  Rep.  211    45  Atl.  908.  elect  between  acceptance  of  benefits 

New    Yorfc.— Colaizzi    v.    Pennsyl-  out  of  a  relief  fund  and  a  prosecu- 

vania  R.  Co.  208  N.  Y.  275,  101  N.  tion  of  his  claims,  in  an  action  for 

E.  859,  aff'g  128  N.  Y.   S.  312,  143  damages,  see  note  in  11  L.R.A. (N.S.) 

A.  D.  658.  182,  and  48  L.R.A. (N.S.)   440. 

Pennsylvania. — Rees    v.     Pennsyl-  On   validity   of  provision   in   con- 

vania  Rd.  Co.  233  Pa.  363,  82  Atl.  tract    of  railroad   relief   department 

46.  for  forfeiture  of  benefits  in  case  of 

Ohio. — Pittsburg,   Cincinnati,   Chi-  suit   against   company   for   damages, 

cago  &  St.  Louis  Ry.  Co.  v.  Cox,  55  gee  note  in  10  L.K.A.(N.S.)   198. 

Ohio  St.  497,  35  L.R.A.  507,  45  N.  Qn  constitutionality  of  statute  for- 

E-  641.  bidding  the  avoidance  of  liability  to 

H<mth     Carolimi.    —    John.son    v  emplovee   or  reduction   of  his   dam- 

Clu.rleston   &   Savannah   Ry.    Co.   5.^  ,;     ^^1^^^  ^^  indemnity  contract, 

S.  Car.  152,  44  L.R.A.  645,  32  S.  E.     ^        •.       .      on   r  t^  \  i\j  q.  \    7n« 
r,  '  '  see    notes    in    33    L.l\.A.(JN.b.j     lUb, 

,     ,           ,       ,             .  .         ,     ,.  and  38  L.R.A. (N.S.)   867. 

As   to  contracts  requtnnq   election  „  ,^   ,,            ,->  ,,.    '        e    rw  ■     t? 

,    ,                        ,             ^p    1        (-4          *.  '  Ful  er  v.  Baltimore  &  Ohio  Lm- 

between    acceptance    of    l)enehls    out  .     ,>  ,•  -p    a           tt  ht  i     i-«    in 

of  a  relief  fund  and   pr()secuti.)n   of  Ploy^'^  Relief  Assoc.  6/   Md.  433,  10 

claim    for    damages    and    validity    of  Atl.  23/. 

asreeraents,  see  5  Labatt's  Master  &  ^  l^^nk    v.    Newport    Mining    Co. 

Servant  (ed.  1913)  sees.  1925  et  seq.  148  Mich.  637,  11  L.R.A.(N.S.)  182, 
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And  an  acceptance  of  benefits  does  not  bar  recovery  where  there  is  a 

112  N.  W.  504.  The  court,  per  Mont-  should  include  all  those  who  were  in- 
gomery,  J.,  said  that  the  reasonincr  jured  by  the  deatli  of  the  employe 
upon  which  cases  of  this  character  and  would  be  entitled  to  recover  he- 
rest,  may  be  stated  to  be,  briefly,  this:  cause  of  such  injury.  It  is  true  that, 
"The  contract  is  not  a  contract  reliev-  in  other  portions  of  the  poster  or 
ing-  the  defendant  from  the  conse-  conti-act,  it  is  provided  that  this 
qucnces  of  its  own  negligence,  and,  money  should  be  payable  to  tlie  wid- 
notwithstanding  this  contract,  the  ow,  and  that  the  children  dejjondent 
party  is  entitled  under  the  death  act  upon  the  deceased  are  excluded,  and 
to  sue  and  recover  in  case  of  death,  it  is  argued  from  this  that  an  abso- 
or  the  party  indemnified,  himself,  if  lute  right  is  vested  in  the  widow  to 
living,  can  maintain  an  action  for  this  fund,  and  that,  therefore,  to  re- 
damages  as  though  this  contract  were  quire  a  release  on  belialf  of  others 
not  in  existence;  but  the  effect  of  the  who  are  not  interested  in  this  fund 
contract  is  to  give  to  the  party  in-  is  to  require  of  her  an  impossible 
jured  if  living,  or  to  those  entitled  condition  to  the  exercise  of  an  admit- 
to  take  an  indemnity  under  the  con-  ted  right.  There  is  some  force  in 
tract  in  case  of  his  death,  an  election,  this  contention,  but  the  contract  must 
and  either  may,  if  he  so  elect,  bring  be  construed  as  a  whole,  and,  if  effect 
an  action  for  the  damages,  ignoring  be  given  to  the  clause  authorizing  the 
the  contract,  or  he  may,  if  he  can,  defendant  to  require  a  release,  this 
comply  with  the  conditions  upon  must  act  as  a  qualification  of  the 
which  the  indemnity  is  payable,  ac-  widow's  right  to  receive  the  indemni- 
cept  the  indemnity,  and  upon  doing  ty,  and  her  right  must  be  considered 


so  discharge  wholly  the  right  of  ac- 
tion based  upon  the  tort. 

"Construed  in  this  light,  these  con- 


as  a  right  to  receive  such  indemnity 
only  on  condition  that  she  secure  a 
release    from    all    persons    interested 


tracts  have  been  sustained  as  in  no  in  or  injured  by  the  death  or  disabil- 
way  infringing  any  rule  of  public  ity  of  the  employee.  The  case  of 
policy.  The  circuit  judge  was  of  the  O'Neil  v.  Lake  Superior  Iron  Co.  63 
ojnni'on  in  this  case  that  the  clause  Mich.  690,  30  N.  ^Y.  688,  is  cited,  in 
of  the  contract  providing  that  the  re-  which  case  it  was  held  that  a  repre- 
ceipt  of  relief  from  the  benefit  fund  sentation  that  the  comjiany  could  not 
should  relieve  the  company  from  lia-  be  made  liable  for  damages  for  in- 
hility  for  damages  and  reserving  the  juries  resulting  to  an  employee  in  any 
right  to  require  a  release  by  the  per-  case  might  be  treated  as  a  fraud.  It 
sons  interested  in,  or  injured  by,  the  is  obvious,  however,  that  this  case 
death  or  disability  of  such  employees  cannot  control  here,  as  no  effort  is 
could  be  construed  as  requiring  such  here  made  to  avoid  the  contract  in 
release  only  from  those  parties  who  question,  but  the  action  is  brought 
were  entitled  under  the  contract  of  in  aftirmance  of  the  contract. 
indemnitij  to  take,  or  who  were  in-  "But  it  is  further  argued  that  as 
terested  in  or  injured  by  the  death  this  furnishes  a  statement  of  the  ba- 
or  disability  by  reason  of  such  con-  sis  upon  which  the  parties  contract- 
tract.  Wliile  tliere  is  some  plausibil-  ed,  it  is  not  reasonable  to  suppose 
ity  in  this  contention,  we  feel  con-  that  after  repiesenting  that  there 
strained  to  hold  that  the  clause,  taken  could  be  no  liability  for  damages,  yet 
as  a  whole,  and  the  connection  in  the  parties  contemjilated  that  the  re- 
wliich  the  terms  of  the  release  which  lease  mentioned  in  the  c(mtract 
may  be  required  are  defined,  leads  would  be  a  release  from  somolhing 
to  the  conclusion  that  the  parties  which  the  parties  understood  could 
must  have  intended  that  the  release  not  exist.     This  is  a  forceful  state- 
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breach  of  contract  by  the  company.'  The  above  stated  rule  has 
been  qualified  in  North  Carolina  to  the  extent  that  such  an  agree- 
ment is  valid  and  binding  when  without  fraud,  there  is  a  volun- 
tary election  to  accept  such  benefits,  although  there  must  be  a  con- 
tract based  upon  a  valid  consideration  in  order  to  bar  recovery  for 
injuries.  And  the  fact  that  a  railroad  company  which  is  not  shown 
to  have  contributed  to  the  maintenance  of  a  department  for  the 
relief  of  injured  employees,  has  undertaken  to  guarantee  the  ful- 
filment of  the  obligations  of  the  department  does  not  furnish  a 
consideration  for  an  agreement  by  an  employee  to  release  it  from 
liability  for  injuries  negligently  inflicted  upon  him  if  it  has  the 
power  to  place  the  entire  burden  of  the  department  upon  employees. 
And  it  is  held,  that  a  department  maintained  by  a  railroad  com- 
pany for  the  relief  of  injured  employees  is  not  an  insurance  busi- 
ness, so  as  to  be  outside  the  powers  of  the  corporation.^"  In  another 
case,  where  a  railway  relief  association  was  organized  for  the  pur- 
pose of  giving  aid  in  case  of  injury  or  sickness  to  its  members,  the 
following  facts  appeared:  The  funds  were  realized  from  contribu- 
tion from  the  members,  with  an  agreement  upon  the  part  of  the 
railway  company  that  in  case  of  a  deficiency  it  would  contribute  the 
amount  necessary  to  make  up  such  deficiency.  The  company  was, 
however,  seldom  liable  to  be  called  upon  to  do  this,  as  the  rates  of 
contributions  were  such  that  a  deficiency  would  seldom  occur.  Both 
in  the  application  for  membership  and  in  the  policy  there  was  a 
provision  that  in  consideration  of  the  payments  by  the  company 
the  acceptance  of  benefits  should  operate  as  a  release  of  all  claims 
for  damages  against  the  company.  One  of  the  members  of  the  ' 
association  received  injuries  due  to  the  negligence  of  the  company, 
and  it  was  held  that  the  acceptance  of  benefits  by  him  from  the 
association  did  not  bar  his  right  of  action  against  the  railway  com- 
pany to  recover  damages  for  the  injury.^^     The  plaintiff  cannot 

ment  of  the  contention,  and,  if  the  Line  Rd.  Co.  157  N.  Car.  34,  72  S.  E. 

tenns    of    the    contract    were    more  813. 

douhtful,  the  consideration  suggested  ^°  King  v.  Atlantic  Coast  Line  Rd. 
miglit  be  controlling.  But  upon  care-  Co.  157  N.  Car.  44,  48  L.R.A.(N.S.) 
ful  deliberation  we  are  not  able  to  450,  72  S.  E.  801.  See  Heath  v.  Pot- 
say  that  this  contract  is  ambiguous  or  latch  Lumber  Co.  18  Idaho,  42,  27 
uncertain  in  it.s  terms.  The  defend-  L.R.A.(N.S.)  707,  108  Pac.  342.  See 
ant  contributed  to  this  fund.  It  had  as  to  last  point  §§  337e,  346e  herein, 
the  right  to  provide  for  such  terms  ^^IMiller  v.  Chicago,  Burlington  & 
as  should  afford  protection  to  itself  Quincy  Ry.  Co.  (U.  S.  C.  C.)  65  Fed. 
in  case  of  injury  to  an  employee  re-  305.  In  tbls  case  the  court  said:  "I 
suiting  in  death  or  otherwise.  It  re-  am  amazed  to  find  that  in  several 
suits  from  what  has  been  stated  that  courts  of  unquestioned  dignity  and 
the  court  was  in  error."  authority  the  defense  here  made  has 
'  Wack-smuth     v.     Atlantic     Coast  been    fully    sustained    (Id.    308,    pes 
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recover  any  benefits  accruing  subsequent  to  the  commencement  of 
the  action  in  assumpsit  for  weekly  benefits  against  an  employees' 
relief  association.^'^ 

§  868a.  Same  subject:  rule  modified  by  employers'  liability 
acts. — The  rule  as  to  acceptance  of  benefits  is  modified  by  the  Fed- 
eral employers'  liability  acts,  so  that  membership  in  the  relief 
department  of  a  railroad  company  and  acceptance  of  benefits  does 
not  release  the  company,  and  this  applies  to  existing  as  well  as 
future  contracts. ^^  So  in  Georgia  the  acceptance  of  benefits  does 
not  operate  as  a  release  under  the  railroad  employers'  liability 
act,  but  an  employer  may  set  off  any  sum  it  had  contributed  or 
paid  to  any  relief  for  benefit  to  an  injured  employee,  and  such  act 
is   not    unconstitutional.-^* 

§  869.  Beneficiary  not  liable  for  premiums  paid  by  stranger. — 
A  stranger  who  voluntarily  pays'  a  premium  upon  a  policy  upon 
the  life  of  another,  cannot  recover  the  same  of  the  beneficiary, 
and  he  has  no  lien  upon  the  proceeds  of  such  insurance  which 
he  has  collected  as  the  agent  of  the  beneficiary.^* 


Hallett,  D.  J.,  citing  Clements  v. 
Railway  Co.  (1894)  App.  Cas.  482; 
Johnson  v.  Philadelphia  &  Reading 
R.  R.  Co.  16.3  Pa.  St.  127,  29  Atl. 
854;  Leas  v.  Penn.  Co.  10  Ind.  App. 
47,  37  N.  E.  423),  and  the  court  con- 
tinues :  "I  can  only  say  I  can  agree 
with  none  of  them.  The  reason  of 
the  thing  stands  altogether  on  the 
other  side."  In  Vickers  v.  Chicago, 
Burlington  &  Quincv  Rd.  Co.  (U.  S. 
C.  C.)  71  Fed.  139,  140,  the  court 
declared  that  it  was  "unable  to  reach 
the  same  view"  as  that  in  the  Miller 
case,  65  Fed.  305. 

^^  Baltimore  &  Ohio  Employees 
Relief  Assoc,  v.  Post,  122  Pa.'  St. 
579,  9  Am.  St.  Rep.  147,  2  L.R.A. 
44,  15  Atl.  885. 

^3  Philadelphia,  Baltimore  &  Wash- 
ington Rd.  Co.  V.  Seliubert,  224  U.  S. 
603,  56  L.  ed.  911,  32  Sup.  Ct.  589, 
aff'g  36  App.  D.  C.  565 ;  Employers' 
Liability  acts  of  Congress  of  1906, 
1908,  35  Stat,  at  L.  65,  c.  149,  U.  S. 
Comp.  Stat.  1909,  p.  1171,  s.  c.  am'd 
April  5,  1910,  36  Stat.  291,  c.  143. 
When  acceptance  of  benefits  is,  and 
is  not  a  release  although  Federal  em- 


ployers' liability  act  has  modified 
rule.  Warner  v.  Chicago  &  Alton 
Rd.  Co.  265  111.  245,  106  N.  E.  809, 
aff'g  180  111.  App.  196.  Acceptance 
of  benefits  in  relief  department  does, 
not  prevent  recover^''  under  Federal 
employers'  liability  act.  Barnett  v. 
Atlantic  Coast  Line  Rd.  Co.  163  N. 
Car.  186,  79  S.  E.  414.  Membership 
in  relief  department  of  a  railroad 
company  and  acceptance  of  benefits 
is  not  a  release  of  company  under 
act  of  March  7,  1905,  24  "Stat.  at 
L.  p.  962,  even  though  contract  made 
before  enactment  of  said  statutes. 
Atlantic  Coast  Line  Rd.  Co.  v.  Finn, 
195  Fed.  685,  115  C.  C.  A.  1. 

On  validity  under  Federal  employ- 
ers' liability  act  of  stipulations  as 
to  effect  of  acceptance  of  benefits  for 
injury  or  death  under  contract  of 
membership  in  railway  relief  depart- 
ment, see  notes  in  47  L.R.A.  (N.S.) 
50,  and  L.R.A.1915C,  53. 

^*  Washington  v.  Atlantic  Coast 
Line  Rd.  Co.  136  Ga.  638,  71  S.  E. 
1066,  72  S.  E.  69;  act  of  Au£r.  16, 
1909,  Ga.  Civ.  Code  1910.  sec.  2875. 

"  Meier  v.  Meier,  88  Mo.  566,  15 
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§  870.  Whether  payment  of  premiums  or  assessments  by  bene- 
ficiary gratuitous. — The  payment  of  assessments  by  the  beneficiary 
of  a  benefit  certificate  will  be  regarded  as  gratuitous,  and  as  cre- 
ating no  equities  in  favor  of  such  beneficiary,  provided  there  is 
no  contract  as  to  such  payment. ^^ 

§  871.  Amount  of  policy  and  premiums  or  assessments:  Advance- 
ments to  beneficiary. — If  a  father  purchases  and  pays  for  a  policy 
of  insurance  on  his  own  life  in  the  name  of  his  daughter,  and  for 
her  sole  benefit,  and  pays  the  annual  premium  until  his  death, 
the  amount  of  the  policy  and  of  the  annual  premium  after  its 
purchase  are  advancements.^'  And  a  wife  who,  in  order  to  keep 
a  policy  alive  on  her  husband's  life,  pays  the  assessments  while 
she  is  beneficiary  is  entitled  to  repayment  out  of  the  proceeds  of 
the  certificate  even  though  the  beneficiary  has  been  changed. ^^ 
Where  there  are  several  beneficiaries  of  a  policy  insuring  a  life, 
one  cannot,  by  paying  his  share  of  the  premium  keep  the  policy 
alive  but  must  pay  the  entire  premium  as  it  accrues,  or  forfeit  all 
"his  interest  and  in  such  case  a  cause  of  action  to  compel  con- 
tribution does  not  accrue  when  the  advancements  are  made  nor 
at  any  time  prior  to  insured's  death  although  whenever  any  one 
of  said  beneficiaries  asserts  a  right  to  share  in  the  proceeds  of  the 
policy,  he  becomes  liable  to  contribute  his  share  of  the  moneys 
so  paid  and  accruing  for  his  benefit,  and  in  such  an  action  if  it 
is  claimed  that  the  plaintiff  has  been  reimbursed  by  the  father, 
who  was  insured,  for  the  advances  so  made,  the  burden  of  proof 
is  on  the  defendant. ^^  It  is  also  held,  that  although  contracts  in 
which  the  insurance  is  procured  with  insured's  consent  in  favor 
of  one  without  insurable  interest  who  pays  the  premiums  or  assess- 
ments thereon  are  obnoxious  to  public  policy  as  wagering  con- 
tracts, in  so  far  as  they  purport  to  give  said  beneficiary  any  certain 
precise  amount  of  the  insurance  irrespective  of  any  amount  in 
which  insured  may  be  indebted  to  the  beneficiary,  or  the  premiums, 
or  assessments  and  interest  thereon  invested  by  the  beneficiary, 
nevertheless  such  contracts  will  be  treated  by  the  courts  as  giving 

Mo.  App.  68.     See  SulUvan  v.  Sulli-  As  to  return  of  premiums  and  as- 

van,  99  Cal.  187,  33  Pac.  862.     Ex-  sessments,  see  §§  1390  et  seq.  herein. 

amine  Weisert  v.  ]\luelil,  81  Ky.  336.  ^'  So  lield  in  Luckenbaeher  v.  Zim- 

Who  may  recover  back  premiums,  merman,  10  S.  C.  110,  30  Am.  Rep. 

see  §  1428  herein.  37. 

^^  So    held    in    Jory    v.    Supreme  ^^  Grand     Lodge     Ancient     Order 

Council  A.  L.  of  H.  103  Cal.  20,  45  United  Workmen  v.  IMcFadden,  213 

Am.    St.   Rep.   17,   38   Pac.   524,   26  Mo.  269,  111  S.  \Y.  1172. 

L.K.A.  733.     See  Sullivan  v.  Metro-  ^^  Stockwell  v.  Mutual  Life  Ins.  Co. 

politan  Life  Ins.  Co.  174  Mass.  467,  140  Cal.  198,  98  Am.  St.  Rep.  25,  73 

54  N.  E.  467.  Pac.  833. 
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rise  to  equities  between  the  parties  so  as  to  give  the  beneficiary  an 
equitable  right  in  the  insurance  money  in  order  to  compensate  such 
indebtedness  as  may  exist  in  his  favor  against  insured  together 
with  premiums  or  assessments,  with  interest  invested  in  good  faith 
to  keep  the  insurance  ahve.^°  A  distinction  is  made,  however, 
between  payments  of  dues  and  assessments  in  the  exi)ectution  of 
receiving  the  certificate  proceeds  but  the  beneficiary  is  found  to  l)e 
ineligible,  and  payments  made  where  a  third  person  is  bene- 
ficiary. In  the  former  case  such  dues  and  assessments  so  paid 
may  be  recovered  out  of  said  proceeds,  in  the  latter  no  repayment 
can  be  had.^  But  the  fact  that  premiums  are  paid  by  a  person 
other  than  insured  or  the  beneficiary  and  that  said  person  has  no 
insurable  interest  in  the  life  insured  does  not  invalidate  the  policy 
and  this  is  so  w^hether  or  not  the  person  made  said  payments 
under  the  belief  that  he  was  named  as  beneficiary  and  could  collect 
the  premiums  so  paid.^  Under  the  New  York  decisions,  a  third 
person  may  acquire  an  equitable  interest  in  the  policy  proceeds 
where  he  pays  the  premiums  in  order  to  keep  the  policy  alive  and 
does  so  at  the  request  of  assured  and  the  beneficiary  and  such 
payments  made  by  the  assignee  of  the  policy  are  chargeable  upon 
the  policy  and  the  proceeds  thereof.^  And  where  one  who  was 
neither  a  relative  nor  creditor  of  insured  paid,  in  good  faith,  the 
premiums  on  the  policy  from  time  to  time  as  they  became  due 
and  the  insured  accepted  the  same,  receipting  therefor,  such 
policy  is  enforceable  and  upon  insured's  death,  if  the  policy  is 
then  in  force  and  payment  is  refused,  a  lien  can  be  established 
to  the  extent  of  the  premiums  paid  especially  under  the  facility 
of  payment  clause  of  an  industrial  policy  providing  for  pay- 
ment to  any  person  equitably  entitled  to  the  same  by  reason  of 
having  incurred  expenses  in  any  way  on  behalf  of  insured  for 

^°  Sage  V.   Finney,  156   Mo.   App.  On  disposition  of  fund  in  mutual 

30,  135  S.  W.  990,  40  Ins.  L.  J.  1156.  benefit  society  upon  failure  of  bene- 

On    illetjality    of    policy    for    lack  ficiary,  see  note  in  17  L.R.A.(N.S.) 

of    insurable    interest     as    affecting  1083. 

right  to  recover  back  premiums  paid,  ^  Monast    v.    Manhattan    Life   Ins. 

see  notes  in   L.R.A.1917A,  477,  and  Co.  32  R.  I.  557,  79  Atl.  932. 

3  B.  R.  C.  839.  ^  Morgan    v.    Mutual    Benefit    Life 

1  Grand      Lodge     Ancient      Order  Ins.   Co^  116  N.  Y.   Supp.  989,   132 

United  Workmen  v.  Ehlman,  246  111.  App.   Div.  455,  aff'd   (mem.)    197  N. 

555,    92    N.    E.    962.      See    Supreme  Y.  607.      ' 

Lodge  Order  of  New  England  Pro-  On   validity   of  assignnnrnt  of  in- 

tection    v.    Iline,    82    Conn.    315,    73  tercst  in  life  insurance  policy  to  one 

Atl.    791,    under    Rev.    Laws    Ma.'^s.  paving    premiums,    sec    notes    in    3 

1902,  c.   119,  sec.   8.     Examine  Pol-  L.R.A.(N.S.)     935,    and    33    L.R.A. 

lock   v.   Ilouseli..ld  of  Ruth,  150   N.  (N.S.)   949. 
Car.  211,  63  S.  E.  940. 
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any  purpose.*  But  persons  who  loan  money  to  another  which  he 
uses  to  pay  premiums  on  pohcies  are  only  ordinary  creditors 
where  such  monies  are  not  received  or  loaned  under  any  agree- 
ment that  they  were  to  be  so  applied  and  therefore  they  are  not 
entitled  to  a  lien  as  security  for  the  repayment  of  such  monies.® 
§  872.  Payment  of  benefit  fund. — The  rights  of  insured,  or  of 
persons  claiming  insurance  in  either  a  mutual  insurance  company 
or  a  mutual  benefit  society,  arise  out  of  and  depend  upon  the  con- 
tract between  the  parties,  and  must  be  ascertained  and  fixed  by 
that  contract,  regardless  of  the  character  of  the  company;  and 
the  fact  that  the  object  of  the  latter  in  entering  into  the  contract 
may  be  benevolent  can  import  no  new  meaning  to  the  unambiguous 
terms  of  the  contract.®  And  where  it  appears  from  the  consti- 
tution and  by-laws  of  a  secret  order  or  benefit  society  which  in- 
sures the  lives  of  its  members  that  initiation  is  indispensable  to 
membership,  and  that  it  is  only  upon  the  death  of  a  member  that 
his  beneficiary  is  entitled  to  receive  his  insurance,  the  facts  that  a 
person's  application  for  membership  has  been  accepted,  and  his 
"proposition  fee"  paid,  will  not  entitle  his  beneficiary  to  any 
insurance  in  the  event  of  his  death  before  he  has  been  initiated  as 
a  member  of  the  society.'  So  the  terms  of  the  life  policy  decide 
the  question  of  title  to  the  proceeds.*  And  the  insured  in  a 
mutual  benefit  society  or  association  has  ordinarily  no  interest  in 
the  fund.  He  simply  has  a  power  of  appointment,  which,  if  not 
exercised,  becomes  inoperative,  and  in  no  event  does  the  insurance 
money  become  assets  of  the  insured's  estate.^  So  a  membership 
contract  in  a  fraternal  benefit  society  is  to  be  construed  in  accord- 
ance with  its  charter  and  by-laws,  and  these,  unless  otherwise  pro- 
vided, must  be  in  harmony  with  the  statute  law  of  the  state  in 
which  the  society  is  located,  and  such  statute  becomes  a  part  of 
the  contract  of  insurance.^"    The  statute  may  be  merely  an  af- 

*  Hall  V.   Prudential  Ins.   Co.   130  On  irregularities  attending  admis- 

N.  Y.  Supp.  355,  72  Misc.  525,  aff'd  sion  to  membership  in  order  as  affect- 

133  N.  Y.  Supp.  1125.  ing  action   on  benetit  certificate,  see 

On    "facility   of   payment"   clause  note  in  49  L.R.A.(N.S.)  902. 

in  industrial  life  policy,  see  note  in  *  Peckham   for  an   opinion,   29   R. 

L.R.A.1916F,    461.  I.  250,  132  Am.  St.  Rep.  813,  69  Atl. 

^  Lauterbaeh  v.  New  York  Invest-  1002. 

ment   Co.   117  N.  Y.   Supp.  152,  62  » Rollins    v.    McHatton,    16    Colo. 

Misc.  561.                             ■  203,  2.3   Am.   St.   Rep.   260,  27  Pac. 

«  Block  V.  Valley  Mutual  Ins.  As-  254.     See  §§  741  et  seq.,  776  herein, 

soe.  52  Ark.  201,  20  Am.   St.  Rep.  ^o  See   §§   188  et  se.,   194  et  seq. 

166,  12  S.  W.  477.  herein. 

'  Matkin  v.  Supreme  Lodge,  82 
Tex.  301,  27  Am.  St.  Rep.  886,  18 
S.  E.  306.     See  §  108c  herein. 
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firmance  of  the  general  law  applicable  to  benefit  societies  as  where 
it  prescribes  that  no  beneficiary  shall  have  or  obtain  any  vested 
interest  in  the  benefit  until  it  becomes  due  and  payable,  for  or- 
dinarily in  these  societies  or  associations  the  assured  has  the  right 
to  change  the  beneficiary  without  the  latter's  consent  subject  to 
such  contract  provisions  as  limit  the  classes  who  may  take,  and 
subject  also  to  such  contract  provisions  as  permit  beneficiaries  to 
obtain  vested  rights.  Under  the  general  rule,  however,  the  desig- 
nated beneficiary  has  during  the  member's  lifetime  a  mere  ex- 
pectancy which  becomes  a  vested  or  property  right  only  upon  the 
latter's  death  without  having  made  another  designation."  What 
is  above  stated  is  also  decided  in  a  Connecticut  case  which  holds 
in  connection  therewith  that  neither  the  power  to  designate  the 
beneficiary  of  a  death-benefit  fund,  nor  the  failure  to  exercise 
that  power,  give  to  the  insured  or  to  his  estate  any  property 
interest  in  or  right  to  the  fund,  imless  that  be  conferred  by  the 
charter  and  laws  of  the  society,  or  by  virtue  of  his  contract  of 
membership,  and  that  an  insured  member  cannot  designate  his 
estate  as  a  beneficiary  unless  the  liiws  of  the  society  so  provide. ^^ 
It  also  appeared  in  said  case,  in  an  action  of  interpleader,  that 
neither  claimant  had  established  in  legal  right  to  the  benefit  fund, 
to  which  the  society  disclaimed  all  right  and  expressed  its  willing- 
ness to  deliver  it  to  such  person  as  the  court  should  direct.  It  was 
accordingly  further  held  that  under  these  circumstances  the  court 
would  be  guided  by  equitable  considerations,  and  award  the  fund 
which  was  created  and  existed  for  the  benefit  of  those  who  might 
be  named  as  beneficiaries  to  the  decedent  member's  half-brother, 
who  was  the  only  survivor  eligible  as  a  beneficiary  under  the  laws 
of  the  society.^^     So  the  willingness  of  a  mutual  benefit  society, 

"  See  §§  728,  741  et  seq.  herein.       surance  it  made.     Silvers  v.  Michigan 

12  See  §  776  herein.  Mutual    Benefit   Assoc.   94   ]\Iich.  ^39, 
On  right  of  member  om  benefit  so-    nS  N.  W.  93');  Ebert  v.  Mutual  Re- 

ciety  to  use  fund  for  his  own  benefit,  serve  Fund  Life  Assoc.  81  Minn.  116, 

see  note  in  25  L.R.A.(N.S.)  814.  120,  83  N.  W.  506,  834,  84  Id.  457, 

13  Supreme  Colony,  United  Order  29  Cyc.  69.  The  statute  so  quoted  in 
of  the  Piliirim  Fatliers  v.  Towne,  87  its  book  of  constitution,  provides 
Conn.  644,^647,  650,  89  Atl.  264.  The  tliat  'no  beneficiary  shall  have  or  ob- 
court,  per  Wheeler,  J.,  said:  "The  tain  any  vested  interest  in  the  said 
constitution  and  by-laws  do  not  spec-  benefit  until  the  same  has  become  due 
ify  the  classes  of  beneficiaries,  except  and  payable  upon  the  death  of  the 
that  the  book  containing  them  quotes  said  member.'  It  follows  from  this 
an  extract  from  the  statute  law  of  i)r()vision  that  the  wife,  designated 
Massachusetts  prescribing  the  classes  as  beneficiary,  could  acquire  no  vest- 
of  beneficiaries  that  may  be  named,  ed  interest  in  the  ben(>fit  unless  she 
This  statute  necessarily  became  a  survived  the  insured  member,  and. 
part  of  the  laws  of  the  society  form-  as  this  contingency  has  not  arisen, 
ing  a  part  of  every  contract  of  in-  she  never  had  an  interest  benefit,  and 
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after  the  death  of  the  insured,  to  pay  into  court  the  money  called 
for  by  the  certificate,  to  be  disposed  of  as  the  court  may  direct, 

her  administratrix  could  acquire  no  benefit,    and    as    a    consequence    no 

interest  in  the  benefit  except  such  as  property  interest  in  it.    'An  appoint- 

came  from  her.  ment  so  made  is  revocable  because  it 

'"This  statute  is  in  affirmance  of  is  a  mere  immaterial  act,  not  amount- 
the  general  law  in  ordinary  life  in-  ing  to  a  transfer  and  creating  no 
surance  the  beneficiary  cannot  be  vested  interest.'  Colburn's  Appeal, 
changed  without  his  consent;  in  fra-  74  Conn.  463,  468,  51  Atl.  139.  A 
ternal  benefit  insurance  ordinarily,  as  mere  power  of  appointment  is  not  an 
in  this  case,  the  insured  retains  the  asset  in  the  donee  of  the  power  and 
right  to  change  the  beneficiary  with-  conveys  no  title  to  or  interest  in  the 
in  the  classes  prescribed.  As  a  con-  property  conveyed.  (Coke  Lit.  235b) 
sequence  the  beneficiary  acquires,  and,  unexercised  bj'  the  donee  prior 
and  during  the  life  of  the  insured  to  his  death,  becomes  wholly  inoper- 
secures,  merely  an  expectancy,  re-  ative.  The  insured  member  can  neith- 
vocable  by  the  insured,  and  not  ripen-  er  assign,  transfer,  pledge,  nor 
ing  into  a  property  right  until  the  bequeath  the  benefit.  Nor  does  it  de- 
death  of  the  insured  member.  ]\Ia-  scend  to  his  heirs.  The  estate  of  the 
sonic  Mutual  Benefit  Assoc,  v.  Tolles,  insured  is  not  among  the  classes  of 
70  Conn.  537,  544,  40  Atl.  448;  Col-  beneficiaries  which  may  be  named, 
burn's  Appeal,  74  Conn.  463,  468,  51  hence  the  insured  conld  not  designate 
Atl.  139;  Supreme  Lodge  New  Eng-  his  estate  as  a  beneficiary.  What  he 
land  Order  of  Protection  v.  Hine,  82  could  not  dispose  of  in  his  life,  neith- 
Conn.  315,  320,  73  Atl.  791;  Marsh  er  the  laws  of  the  society  nor  the  law 
V.  American  Les'ion  of  Honor,  149  of  its  incorporation  attempt  to  give 
Mass.  512,  515,  4  L.R.A.  382,  21  N.  upon  his  decease. 
E.  1070;  Attorney  General  v.  Ameri-  ''Not  infrequently  the  laws  of  a 
can  Legion  of  Honor,  206  Mass.  158,  fraternal  benefit  where  the  member 
165,  92  N.  E.  136;  Warner  v.  Mod-  has  failed  to  exercise  his  right  of 
ern  Woodmen  of  America,  67  Neb.  designation,  sometimes  give  the  bene- 
233,  237,  93  N.  W.  397;  Pilcher  v.  fit  to  certain  classes  of  the  benefici- 
Puckett,  77  Kan.  284,  288,  94  Pac.  aries  open  to  designation,  and  occa- 
132;  Golden  Star  Fraternity  v.  Mar-  sionally  to  the  estate  of  the  insured 
tin,  59  N.  J.  L.  207,  213,  216,  35  Atl.  member.  In  such  instances  the  right 
908.  The  death  of  the  beneficiary  to  the  benefit  comes  through  the  laws 
wife  prior  to  the  decease  of  the  in-  of  the  society  or  the  laws  of  its  in- 
sured voided  her  contingent  expec-  corporation,  and  not  through  any 
tancy,  so  that  she  never  obtained  a  property  interest  of  the  insured  mem- 
vasted  interest  in  the  benefit,  and  her  ber  in  the  benefit.  A  classification 
administratrix  cannot  secure  what  of  the  estate  of  the  insured  among 
she  never  possessed.  the  beneficiaries  open  to  designation 

"We  come  to  the  second  question,  would  violate  the  theory  of  fraternal 

whether   the    estate   of   tlie    deceased  benefits,  since  such  a  provision  would 

member  can  take.  conform  its  contract  in  one  import- 

"Under  the  laws  of  the  society  and  ant   respect  to  the  ordinary   feature 

the  law  of  its  incorporation,  the  mem-  of  life  insurance,  making  the  insur- 

ber   had   the   power   to   designate   to  ance  a  part  of  the  assets  of  the  in- 

wliom    the    death    benefit    should    be  sured  and  available  for  his  debts, 

paid,  and  also  the  power  to  substitute  "The    authorises,    with    little    dis- 

a  new  beneficiary.     He  had,  under  his  sent,   agree  that    neither   the   insured 

-contract,   no   other   control    over   the  member,  nor  his  estate,  has  anv  prop- 
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cannot  affect  the  rights  of  the  beneficiary,  as  the  society  has  no 
power,  by  stipuhition  or  otherwise,  to  change  or  affect  those  rights.^^ 
Acain  a  benchciarv  fund  pavalile  on  tlie  death  of  a  member  of 
an  association  to  persons  named  by  him,  is  not  to  be  treated  as 
part  of  his  estate,  subject  to  his  debts,  and  does  not  go  to  the  admin- 
istrator, but  should  be  paid  directly  to  the  beneficiaries  or  to  their 
guardians.^^  And  where  insurer  has  paid  a  fraudulent,  but  not 
void,  policy  on  a  life  in  which  the  beneficiary  had  an  insurable 
interest,  but  which  had  been  assigned  to  one  who  had  no  insurable 
interest,  the  money  belongs  to  the  beneficiary,  and  the  administra- 

erty  interest  in  the  fraternal  benefit  of  the  classes  from  whom  the  benefi- 

in    the    absence   of    provision    in    tlie  ciarv  might  have  been   named,  or  in 

laws  of  the  society,  or  the  law  of  its  favor   of   the   estate   of   the   insured 

incorporation,     or     in     the     contract  member.     In  the  late  case  of  Cook  v. 

made    giving    such    interest.    Cook  v.  Improved  Order  of  Heptasophs,  202 

Improved     Order    Heptasophs,    202  Mass.   85,   88   N.   E.   584,   the   court 

Mass.  8."),  88  N.  E.  584;  Eastman  v.  says:    'But  to  say  that  when  there  is 

Provident   Mutual    Relief   Assoc.    62  a  failure  to  make  a  valid  appoint- 

N.  H.  555,  556 ;   Hellenberg  v.  Dis-  ment  the  fund  shall  go  to  the  member 

trict  No.  1,  94  N.  Y.  580;  Warner  v.  as  a  resulting  trust  is  to  announce  a 

Modern    Woodmen    of    America,    67  result,    totally    inconsistent    for    the 

Neb.  233,  237,  93  N.  W.  397;  Pitcher  purpose  for  which  the  fund  was  ere- 

V.    Puckett,    77    Kan.    284,    288,    17  ated.     There  can  be  no  resulting  trust 

L.R.A.(N.S.)  1083,  94  Pac.  132.   For  which  is  inconsistent  with   the  trust 

the  reason  that  the  disposition  of  the  created  by  statute.'     Th-e  reference  is 

benefit  is  unprovided  for  by  the  con-  to  llie  statute  designating  the  classes 

tract  made,  and  neither  the  benelici-  of  beneficiaries  who  may  be  named." 

ary  named  nor  the  insured  member  On  disposition  of  funds  in  mutual 

ever  acquired   any  property   interest  benefit  society  u^Don  failure  of  benefl- 

in  the  benefit,  and  hence  no  one  un-  ciary,   see  note   in   17   L.R.A.fN.S.) 

der  the  contract  is  legally  entitled  to  1083. 

the  benefit,  a  number  of  the  courts  ^^  McLaughlin  v.  IMcLaughlin,  104 
have  held  that  the  legal  position  of  Cal.  171,  43  Am.  St.  Rep.  83,  37  Pac. 
the  benefit  is  that  it  reverts  to  the  865.  See  §§  746c,  754,  754a  herein, 
society.  Eastman  v.  Provident  Mu-  ^*  Catholic  Benevolent  Assoc,  v. 
tual  Relief  Assoc.  62  N.  H.  555,  556;  Priest,  46  Mich.  429,  9  N.  W.  481. 
Hellenberg  v.  District  No.  1,  94  N.  Who  may  recover  as  beneficiary,  see 
Y.  5.80;.  Warner  v.  Modern  Woodmen  note  14  Am.  St.  Rep.  526. 
of  America,  67  Neb.  233,  237,  61  That  fund  no  part  of  estate  and 
L.R.A.  ()03,  93  N.  W.  397;  Golden  belongs  to  beneficiaries.  See  also 
Star  Fraternitv  v.  Martin,  59  N.  J.  Mullen  v.  Reed,  64  Conn.  240,  42 
L.  207.  216;  Pilcher  v.  Puckett,  77  Am.  St.  Rep.  174,  24  L.R.A.  664,  29 
Kan.  284.  288,  17  L.R.A. (N.S.)  1083,  Atl.  478;  Sons  &  Daughters  of  Job 
94  Pac.  132;  Bishop  Bros.  v.  Cur-  v.  Wilson,  4  Ga.  App.  235,  61  S.  E. 
phey,  60  Miss.  22,  29  Cyc.  157,  159.  134;  Brierly  v.  Equitable  Aid  Union, 
In  a  few  of  the  state.^  the  courts  have  170  Mass.  218.  48  N.  E.  1090;  Mey- 
disposcd  of  the  fund,  in  case  of  the  er  v.  Meyer,  25  S.  Dak.  596,  127  N. 
decease  or  failure  to  designate  the  W.  595.  As  to  "estate"  as  bene- 
beneficiary,  upon  the  theory  that  a  ficiary  in  industrial  policy,  see  Ren- 
resulting  trust  arises  cither  in  favor  fro  v.  Metropolitan  Lite  Ins.  Co.  148 
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tor  of  the  insured  cannot  recover  it  from  the  assignee.^®  If  by  the 
statute  and  also  by  the  constitution  and  by-laws  only  certain  classes 
are  eligible  as  beneficiaries  and  the  person  designated  as  beneficiary 
is  not  within  the  same  the  benefit  fund  will  not  lapse  but  the 
law  will  dispose  of  the  benefit  to  those  authorized  to  receive  it 
within  said  classes.'^''^  But  proof  that  a  benefit  societ}'  had  adopted 
a  statute  limiting  the  class  of  its  beneficiaries,  is  not  necessary  in 
a  contest  over  a  fund,  if  facts  showing  the  applicability  of  the 
statute  are  admitted  by  the  pleadings.^^ 

§  872a.  Same  subject:  general  instances. — The  attempt  by  the 
administratrix  of  an  insured  to  maintain  the  truth  of  representa- 
tions made  by  him  in  securing  the  policy,  which  she  knows  to  be 
false,  will  not  prevent  her  from  recovering  the  proceeds  of  the 
policy  from  an  assignee  claiming  under  a  wagering  contract.^^ 

If  the  articles  of  association  of  a  masonic  relief  society,  which  is 
merely  a  mutual  life  insurance  company,  proceeding  on  the  assess- 
ment plan,  provide  that  the  funds  to  pay  the  beneficiary  of  a 
deceased  member  shall  be  raised  by  voluntary  contributions  to 
the  same,  by  members  of  the  association,  of  such  dues  as  the  by-laws 
provide,  said  sum  '4n  no  case  to  exceed  the  total  sum  of  such  dues 
remaining  in  the  treasury  of  said  society,"  and  the  by-laws  expressly 
provide  that  the  amount  to  be  paid  shall  be  one  dollar  for  each 
member,  not  exceeding  the  limit  of  the  benefit,  and  there  is 
no  contract  to  pay  out  of  a  special  fund,  there  is  an  implied,  if 
not  an  express,  obligation  upon  the  company,  when  the  death  of 

Mo.  App.  258,  129  S.  W.  444.  39  Lodge  New  England  Order  of  Pro- 
Ins.  L.  J.  1215.  See  §§  740b,  866  tection  v.  Hine,  82  Conn.  315,  73  Atl. 
herein.  791;    Grand    Lodge    Ancient    Order 

16  Hoffman  v.  Hoke,  122  Pa.  377,  United  Workmen  v.  Ehlman,  246  IlL 

1  L.R.A.  229,  15  AtL  437.  555,  92  N.  E.   962,  under  111.   Laws 

^"^  Beresh       v.       Supreme       Lodge  1893,    p.    130 ;     Sanders    v.     Grand 

Knights  of  Honor,  255  III.  122,  99  Lodge  Ancient  Order  United  Work- 

N.  E.  349,  41  Ins.  L.  J.  1706.  men,  153  111.  App.  7;  Modern  AYood- 

As    to    payment    where    no    bene-  men  of  America  v.  Puckett,  77  Kan. 

ficiary  is  named  or  designation  fails,  284,  17  L.R.A.(N.S.)    1083,  94  Pac. 

see  Sons  &  Daughters  of  .Tob  v.  Wil-  132;   Kittridge  v.   Boston   Firemen's 

son,  4  Ga.  App^  235,  61   S.  E.  134;  Mutual  Relief  Assoc.  191  Mass.  23, 

Grand  Lodge  Ancient  Order  LTnited  77  N.  E.  648;  Grand  Lodge  Colored 

Workmen    v.    Ehlman,    246    111.    555,  Knights    of    Pythias    v.    Mackey,   — 

92  N.  E.  902,  under  111.  Laws  1893,  Tex.   Civ.  App.  — ,  104  S.  W.'  907. 

p.  130;  Sanders  v.  Grand  Lodge  An-  See  also  §§  728,  741a  herein, 
cient    Order    United    Wdrkmon,    153        iniurphv  v.  Nowak,  223  111.  301, 

111.  App.  7;  Mullen  v.   Woodmen  of  7    L.R.A.(N.S.)    393    (annotated   on 

the   World,   144   Iowa,   228,   122   N.  effect  of  beneficiary  in  mutual  benefit 

W.    903;    Chevalier  v.    Catholic   Mu-  certificate  becoming  self  supporting), 

tual   Benefit   Assoc.   Q.  R.  29,   C.   S.  79  N.  E.  112. 
399.     See  §§  739,  750  et  seq.  herein.        19  Bendet  v.   Ellis,  120  Tenn.   277, 

As  to  payment  to  one  within  speci-  18  L.R.A.(N.S.)  114,  111  S.  AV.  795. 
fied  and  limited  classes,  see  Supreme 

1868 


BENEFICIARIES  §  872h 

a  member  is  proved  to  make  an  assessment,  to  the  full  extent 
authorized  by  the  by-laws,  to  raise  funds  to  pay  the  ])enefit.  In 
case  an  assessment  has  been  made,  and  the  beneficiary  sues  upon 
the  certificate  of  membership,  the  plaintiff's  recovery  would  be 
limited  to  the  amount  realized;  but  the  burden  of  proving  that 
it  was  made,  and  that  the  amount  realized  therefrom  was  less 
than  one  dollar  for  each  member,  is  on  the  defendant.  Unless 
the  defendant  does  show  that  an  assessment  was  made  as  provided 
by  the  by-laws,  the  beneficiary  is  entitled  to  recover  the  sum 
of  one  dollar  for  each  member.^o  Again,  if  a  member  of  a  benefit 
society,  such  as  the  Ancient  Order  of  United  Workmen,  violates 
his  contract  with  a  beneficiary  by  changing  the  beneficiary,  and 
demands  a  return  of  the  certificate  for  the  purpose  of  having  the 
change  made,  which  demand  is  refused,  the  second  beneficiary 
does  not  have,  as  against  the  first  beneficiary,  a  superior  equitable 
right  to  receive  the  money ;  and  the  first  beneficiary  is  not  estopped 
by  a  failure  to  disclose  to  the  second  beneficiary  particulars  of 
which  the  latter  did  not  inquire,  where  the  second  beneficiary 
knew,  when  the  demand  was  made,  that  the  first  beneficiary  held 
the  certificate  and  denied  the  right  of  the  member  to  deprive  him 
of  its  benefits.^ 

The  delivery  of  a  check  by  an  insurance  company  to  the  bene- 
ficiary named  in  a  policy  for  the  amount  due  under  the  policy, 
estops  it  from  afterwards  asserting  that  the  beneficiary  was  not, 
at  the  time  of  the  delivery  of  the  check,  the  person  entitled  to  it.^ 
The  beneficiary  claiming  to  recover  on  a  mutual  benefit  certificate 
is  not  deprived  of  the  benefit  of  testimony  that  the  member  was 
not  addicted  to  the  use  of  narcotics,  by  the  fact  that  in  the  proof 
of  loss  she  stated  that  she  thought  he  was,  where  she  explains  this 
by  saying  that  at  one  time  she  found  a  powder  in  his  room  which 
a  druggist  said  was  morphine.^  But  it  may  not  be  shown  that 
it  is  customary  to  reinstate  defaulting  members  upon  payment 
of  past  dues,  where  an  action  is  brought  for  a  death  benefit  against 
a  beneficiary  association.* 

§  872b.  Same  subject:  presumption  as  to  insured's  death:  com- 
promise agreement. — The  wife  of  a  member  of  a  mutual  benefit 
society  who  has  been  absent  and  unheard  from  for  more  than 

20  Lake  v.  Minnesota  Masonic  Re-  'Snyder  v.   Supreme  Ruler,   Fra- 

lief  Assoc.  61  Minn.  96,  52  Am.  St.  ternal  My.stic  Circle,  122  Teiui.  248, 

Rop.  r,3S.  r,3  X.  W.  263.  45  L.R.A.(N.S.)  209,  122  S.  W.  981. 

1  Griml)k'V  V.  llarrold,  125  Cal.  24,  ^Dickinson      v.      Ancient      Order 

73  Am.  St.  "Rep.  19,  57  Pac.  558.  United    Workmen,  159   Pa.    St.   258, 

2Nortliwestern    Mutual    Life    Ins.  28  All.  293. 
Co.    V.    Kid.ler,    1()2    Ind.    382,    66 
L.R.A.  89,  70  N.  E.  489. 
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seven  years,  is  not  estopped  by  the  fact  that  she  instituted  a  suit 
for  divorce  against  him  on  the  ground  of  desertion,  for  the  purpose 
of  securing  a  marketable  title  to  property  standing  in  his  name, 
from  claiming  in  a  suit  upon  the  certificate,  that  he  died  before 
the  institution  of  the  divorce  proceedings, — at  least  where  the 
society  is  not  shown  to  have  been  injured  by  her  conduct.^  And 
a  comj^romise  agreement  whereby  a  benefit  society,  against  which 
suit  has  been  brought  by  a  beneficiary  on  a  certificate  issued  upon 
the  life  of  a  person  who  has  not  been  seen  or  heard  of  for  nearly 
ten  years,  agrees  to  pay  the  beneficiary  a  certain  sum  at  once,  and 
to  place  the  remainder  of  the  insurance  in  trust,  to  be  held  for  a 
certain  time,  at  the  end  of  which  it  shall  be  paid  to  the  beneficiary 
if,  in  the  meantime,  the  insurer  cannot  prove  beyond  a  reasonable 
doubt  that  the  insured  is  living, — entitles  the  beneficiary  to  the 
agreed  cash  payment,  although  before  it  is  actually  paid  over 
the  insured  is  proved  to  be  living,  where  the  beneficiary  has  not 
been  guilty  of  any  fraud  in  the  matter,  but  has  acted  in  good 
faith.6' 

§  873.  Beneficiary  entitled  to  fund:  fund  cannot  be  garnished. — 
The  fund  appropriated  by  a  benefit  society  to  be  paid  over  under 
the  statute,  to  the  member's  family  upon  his  death  cannot  be- 
garnished  to  satisfy  a  debt  due  from  a  member  of  the  family,  nor 
can  it  be  seized  for  a  debt  due  from  the  society  or  organization.''' 
The  construction  and  effect  of  statutory  exemptions  of  the  policy 
or  certificate  proceeds  from  claims  of  representatives  or  creditors 
and  the  extent  to  which  said  funds  are  exempt  from  seizure  by 

^  Butler   V.    Supreme    Court    Inde-  As  to  evidence  and  presumption  of 

pendent  Order  of  Foresters,  53  Wash,  death,  see  §  3772  herein. 

118,  26  L.R.A.(N.S.)    293,  101  Pac.  'Brown  v.   Balfour,  46  Minn.  68, 

481.  12  L.R.A.  373,  48  N.  W.  604,  under 

On    presumption    as    to    time    of  Gen.  Stat.  Minn.  1878,  e.  34,  see.  369, 

death   of  one  presumed   to   be   dead  providing  that  fund  be  paid  over  to 

after  seven  years  absence  unheard  of,  family,  and  be  exempt  to  amount  of 

see  notes  in  26  L.R.A. (N.S.)  294,  and  live  thousand  dollars,  and  not  liable 

L.R.A. 19156,    756;    on    necessity    of  to  be  seized   to   pay   decea.sed   mem- 

in(iuiry  to  raise  presumption  of  death  ber's  debt  under  any  circumstances, 

fi'om  seven  years'  absence,  see  notes  Benefit  not   subject  to   attaclinient 

in  2  L.R.A. (N.S.)  908,  and  28  L.R.A.  or  process  or  to  any  legal  or  equi- 

(N.S.)  178;  on  presumption  of  death  table  process.     Colo.  Sess.  L.  1907,  p. 

from  absence,  note  in  L.R.A.1915B,  483,  c.   193(6). 

729.  On   right   of   creditors   to   garnish 

®  Sears    v.    Grand    Lodge    Ancient  "insurance    policy    or    its    cash    sur- 

Order  United   Workmen,   163   N.   Y.  render  value,"  see  note  in  16  L.R.A.. 

374,   50  L.R.A.  204,  57   N.   E.   618.  (N.S.)   318. 
See     Grand     Lodge    Ancient     Order 
United   Workmen    v.    Mooney    (Pa.) 
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legal  or  equitable  process,  or  to  which  they  may  be  followed,  or 
whether  or  not  the  exemption  applies  after  payment  of  the  fund, 
are,  however,  questions  which  are  fully  considered  elsewhere  here- 
in.' 

§  874.  Two  or  more  beneficiaries:  joint  tenancy. — In  a  case  in 
Wisconsin,^  where  a  policy  was  payable  to  the  wife  and  daughter 
of  the  assured,  the  question  arose  whether  the  policy  was  payable 
to  the  beneficiaries,  as  tenants  in  common  or  joint  tenants.  The 
laws  of  the  state  ^°  provided  that  "all  grants  and  devises  of  land 
made  to  two  or  more  persons  shall  be  construed  to  create  estates 
in  common,  and  not  in  joint  tenancy,"  also  that  "the  preceding 
section  shall  not  apply  to  mortgages,  nor  to  devises  or  grants  made 
in  trust  or  made  to  executors  or  to  husband  or  wife,"  ^^  and  the 
defendant  claimed  that  under  these  provisions  only  one  thousand 
dollars  was  payable  to  the  daughter,  and  the  other  thousand  re- 
verted to  the  estate,  because  of  the  death  of  the  mother.  But 
the  court  held  that  because  of  the  close  analogy  to  property  held 
in  joint  tenancy,  the  policy  was  payable  as  an  entirety,  and  it 
may  be  reasonably  asserted  that  this  insurance  in  joint  tenancy, 
with  the  right  of  survivorship,  is  within  the  exception  of  the 
statutes  of  that  state  in  analogy  to  devises,  and  that  the  doctrine 
of  the  common  law  governs  it. 

§  874a.  Where  one  of  two  or  more  beneficiaries  ineligible:  con- 
tract not  invalid. — If  the  person  designated  as  beneficiary  is  inel- 
igible because  he  is  not  within  the  classes  specified  in  a  statute  or 
the  by-laws  as  those  entitled  to  benefits,  such  fact  does  not  defeat 
the  right  in  said  fund  of  the  beneficiaries  designated  bv  the  said 
law.^^  So  where  two  beneficiaries  are  designated  and  one  of  them 
is  ineligible  the  policy  is  not  voided  thereby,  but  if  the  fund  is  not 
apportioned  between  them  the  entire  fund  goes  to  the  eligible 
beneficiary.^^     And  where  two  children  are  named  in  the  appli- 

*  See  §§  879  et  seq.  herein.  On   who   is  a  "dependent"   within 

'  Farr    v.    Trustees    Grand    Lodg'e  statute  or  rules  defining  beneficiaries 

Ancient  Order  United  Workmen,  83  of  mutual  benefit  societies  see  notes 

Wis.   446,   35   Am.   St.   Rep.   73,   18  in   2   L.R.A.(N.S.)    653;    36   L.R.A. 

L.R.A.  249,  53  N.  W.  738.  (N.S.)    207;   37  L.R.A.(N.S.)   1191; 

10  IJcv.   Stat.  see.  2068.  and  51  L.R.A.(N.S.)   725. 

11  K'ev.   Slat.  sec.  2069.  ^^  Cunat  v.  Supreme  Tribe  of  Ben 
i2Koval  League  V.  Shields,  251  111.  Hur,  249  111.   448,   34  L.R.A.(N.S.) 

250,  36  L.R.A.(N.S.)  208n,  96  N.  E.  1192n,  94  N.   E.  925,  40  Ins.  L.   J. 

45,    40    Ins.    L.    J.    2100;    Beard    v.  1319n,  cUwg  to  the  last  point  Beard 

Sharp,  100  Kv.  606,  18  Ky.  L.  Rep.  v.    Sharp,    iOO   Ky.    606.   38    S.    W. 

1029,  38  S.  W.  1057;  Severa  v.  Na-  1057;  Caudell  v.  W^oodward,  96  Ky. 

tional  Slavonic  Soc.  of  the  U.  S.  138  646,  29  S.  W.  614. 
Wis.   144,   119   N.   W.   814.     See   §§        On  effect  of  joining  ineligible  with 

739,  752  et  seq.  herein.  eligible  beneficiary  in  benefit  certifi- 
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cation  and  only  one  survives  such  survivor  will  take  the  entire 
proceeds  and  the  administrator  of  the  deceased  child  has  no  interest 
therein.^* 

§  875.  Beneficiary  may  sue  on  policy. — The  beneficiary  of  a  life 
insurance  policy  may  maintain  an  action  in  his  or  her  own  name 
against  the  company  to  recover  the  proceeds  of  the  policy.^^  In 
such  a  case,  a  judgment  in  favor  of  the  beneficiary  will  not,  how- 
ever, it  is  held,  preclude  an  inquiry  between  the  legal  representa- 
tives of  the  insured  and  the  beneficiary,  as  to  who  is  ultimately 
entitled  to  the  proceeds.^^  And  if  the  statute  determines  the 
pel'sons  entitled  to  the  insurance  on  the  life  of  a  murdered  member 
of  an  insurance  benefit  society,  suit  to  recover  such  benefit  is 
properly  brought  in  the  names  of  such  persons,  and  need  not  be 
brought  by  the  administrator  of  the  estate  of  the  deceased  member. ^'^ 
And  if  an  insurance  company  has  wrongfully  forfeited  an  insur- 
ance policy  on  the  life  of  a  husband,  naming  his  wife  as  beneficiary, 
she  hal^a  case  of  action  against  the  insurance  company,  although 
he  is  still  living.^^ 

§  876,  Where  money  due  beneficiary  has  been  paid  administra- 
tor of  assured. — If  money  due  on  a  policy  which  designates  a  cer- 
tain person  as  beneficiary  is  paid  to  the  administrator  of  the  assured, 
the  representative  of  the  beneficiary  may  recover  the  same  from 
the  administrator,  to  whom  the  proceeds  have  been  paid.^^  And 
an  industrial  life  insurance  company  cannot  absolve  itself  from 
liability  to  the  beneficiary,  duly  designated  by  the  insured,  from 
the  proceeds  of  the  policy  by  paying  them  to  the  administrator 
of  the  insured,  although  the  policy  provides  that  the  production 
by  the  corporation  of  the  policy  and  of  a  receipt  signed  by  any 

cate,   see   note   in    34   L.R.A.(N.S.)  ^^  pacifie  Mutual  Life  Ins.  Co.  v. 

1192.  Williams,  79  Tex.  633,  15  S.  W.  478. 

^*  Dennis   v.    Modern   Brotherhood  ^"^  Supreme  Lodge,  Knights  &  La- 

of  America,  119   Mo.   App.   210,   95  dies   of   Honor   v.   Menkhausen,   209 

S.  W.  967.  111.  277,  65  L.R.A.  508,  101  Am.  St. 

On  right  of  children  or  representa-  Rep.  239,  70  N.  E.  567. 
tives  of   deceased   child   to   share   in  ^^  Merrick  v.  Northwestern  Nation- 
proceeds  of  policy  of  life  insurance  al  Life  Ins.   Co.   124   Wis.   221,   109 
payable  to  "children,"  see  note  in  41  Am.  St.  Rep.  931,  102  N.  W.  593. 
L.R.A.  (N.S.)   250.  On  remedy  of  beneficiary  on  repu- 

^^  Pacific  Mutual  Life  Ins.   Co.  v.  diation    of   contract   by   insurer,   see 

Williiims,  79  Tex.  633,  15  S.  W.  478.  note   in    14   L.R.A. (NiS.)    1111;    on 

See  Kelly  v.  Trimont  Lodge  No.  249,  right  of  beneficiary  to  sue  insurer  for 

I.   0.   0.   F.   154  N.   Car.^  97,  69   S.  breach  of  contract  other  than  failure 

E.  764,  40  Ins.  L.  J.  268.  to    pay    indemnity,    see    note    in    4 

On   who  is   real  party   in  interest  L.R.A. (N.S.)  870. 

bv  whom  action  on  insurance  policy  ^^  Kimball  v.  Oilman,  60  N.  H.  54. 
must    be    brought,    see    note    in    64 
L.R.A.  615. 
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person  furnishing  satisfactory  proof  that  he  is  executor  of  insured 
shall  be  conclusive  proof  that  the  sum  had  been  paid  to  the  person 
lawfully  entitled  to  receive  the  same.^° 

§  877.  Right  of  beneficiary:  premiums  paid  with  misappropriated 
money  or  funds. — The  fact  that  a  part  of  the  premiums  on  a  life 
insurance  policy  taken  out  by  a  husband  on  his  life  for  the  benefit 
of  his  wife  have  been  paid  with  money  of  his,  misappropriated 
by  him  from  the  firm,  will  enable  the  surviving  partner,  as  against 
the  beneficiary,  to  recover  the  whole  amount  of  the  insurance 
money,  where  it  appears  that  such  sum  does  not  equal  that  wrong- 
fully appropriated.  It  is  a  question,  however,  as  to  what  the  rights 
of  the  beneficiary  and  the  surviving  partner  would  have  been  in 
equity  had  the  amount  of  insurance  exceeded  such  misappropri- 
ated funds. ^  And  where  all  the  premiums  were  paid  with  stolen 
money,  and  the  amount  stolen  exceeded  the  amount  of  the  policies. 
the  firm  from  which  the  money  was  stolen  was  held  entitled  to 
the  entire  proceeds  of  the  policy,  as  against  the  beneficiary.^  But 
where  the  cashier  of  a  bank  surreptitiously  used  its  funds  in 
payment  of  premiums  on  a  life  policy,  and  the  cashier's  practice 
in  so  doing  was  known  to  other  officers  and  directors  of  the  bank 
and  thereafter  a  settlement  was  had  with  the  cashier,  his  notes  beins: 
taken  to  cover  the  amounts,  the  right  of  the  bank  to  be  reimbursed 
became  an  ordinary  debt,  and  the  rule  as  to  following  trust  funds 
does  not  apply,  so  that  the  money  paid  by  the  insurer  upon  the 
policy  to  tiie  named  beneficiary  is  not  so  impressed  with  any  trust 
in  favor  of  the  bank  that  it  can,  in  a  suit  therefor,  claim  the 

2°  Smith  V.  Metropolitan  Life  Ins,  erty  of  the  husband,  although  he  was 

Co.    222    Pa.    226,    20    L.R.A.(N.S.)  insolvent,  and   he  used   some  of  his 

928,  71  Atl.  11.     See  §  740b  herein,  property   to   purchase  insurance   for 

On  right  of  insurance  company  in  the  benefit  of  his  wife  and  chUdren:  " 

making  payment  of  proceeds  of  "life  Id.  383,  per  Peckham,  J.    See  on  this 

policy  to  rely  on  clause  giving  com-  jioint,  1  University  L.  R.  14.     As  to 

pany  option  as  to  payee  and  nuiking  i)ayment     of     premium     with     trust 

receipt  conclusive   evidence  of   pay-  funds,    see    Bromley    v.     Cleveland, 

ment  to  proper  person,  see  note  in  Chicaso,   Cincinnati"  &  St.  Louis  R. 

20  L.R.A.(N.S.)  928.  Co.  103  Wis.  502,  79  N.  W.  741. 

1  Holmes  v.  Oilman,  138  N.  Y.  369,        2  Holmes  v.  Davenport    (N.  Y.   S. 

34  Am.  St.  Rep.  403,  20  L.R.A.  .566,  C.  1802)  18  N.  Y.  Snpp.  56.     In  the 

34  N.  E.  205,  52  N.  Y.  St.  Rep.  873.  case  of  Holmes  v.   Oilman,   cited  in 

reversing  64  Hun    (N.  Y.)    227;   46  the  last  note,  the  court  refused  to  de- 

N.    Y.    St.    Rep.   110;    distinguishing  cide  what  miglit  be  the  rights  of  the 

Central    Bank   v.   Hume,   128    U.    S.  parties  in  equity  had   the  insurance 

195,  32  L.  ed.  370,  9  Sup.  Ct.  41,  on  money  exceeded  the  amount  of  rents 

the   ground    that    in    that    case    "the  ai>propriated:   Id.  385,  per  Peckham, 

moneys  used  were  in  trutli  the  prop-  .1. 
Joyce  Ins.  Vol.  II. — 118.        1873 
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payment  of  the  amount  of  the  premiums  as  a  trust  fund  traced  into 
the  beneficiary's  hands.^ 

§  878.  Statutory  provisions  limiting  beneficiaries  of  benefit  cer- 
tificates: certain  classes. — In  .several  of  the  states  statutes  have 
been  enacted  permitting  benefit  societies  to  organize,  for  the  purpose 
of  the  payment  of  a  certain  fund  upon  the  death  of  the  member  to 
the  widow  or  relatives  of  the  member,  or  certain  other  specified 
classes.  Where  the  provision  restricting  the  beneficiary  to  certain 
classes  is  merely  contained  in  the  by-laws,  and  is  not  a  statutory 
enactment,  the  company  or  society  may  in  many  cases  be  estopped 
to  set  up  the  fact  that  the  beneficiary  is  not  within  such  classes.'* 

'Bank  of  Stewart  County  v.  Mad-  women  neither  "wife"  nor  "widow"), 

re,  142  Ga.  110,  82  S.  E.  519.  Missouri.— haws  1879,  p.  65,  con- 

*  See  §§  350-350c,  380e  et  seq.,  728,  strued  in  Western  Commercial  Trav- 

741a  herein.  elers  Assoc,  v.  Tennent,  128  Mo.  App. 

As  to  statutes  limiting  beneficiaries  1073    (mother    not    a    dependent    or 

to  certain  classes,  see:  member  of  family)  ;  Rev.  Stat.  1899, 

Illinois. — Laws  1893,  p.  130,  con-  sec.  1408,  construed  in  Dennis  v. 
strued  in  Grand  Lodge  Ancient  Order  Modern  Brotherhood  of  America,  119 
United  Workmen  v.  Ehlman,  246  111.  Mo.  App.  210,  95  S.  W.  967  (eom- 
555,  92  N.  E.  962  (daughter  as  heir  pany  organized  in  one  state  and  do- 
can  take,  and  not  the  brother-in-  ing  business  in  another  statutes  of 
law)  ;  act  1893,  p.  130,  as  am'd  by  latter  control  as  to  beneficiaries  sur- 
aet  1895,  p.  178;  Kurd's  Rev.  St.  viving  child  entitled). 
111.  1905,  c.  73,  sec.  258,  construed  New  Hampshire. — Laws  1895,  p. 
in  Farrenkoph  v.  Holm,  237  111.  94,  444,  c.  86,  sec.  10,  construed  in  Su- 
86  N.  E.  702  (affianced  wife  can  preme  Coramandery  United  Order 
take)  ;  Kaemmerer  v.  Kaemmerer,  Golden  Cross,  75  N.  H.  197,  72  Atl. 
231  111.  154,  83  N.  E.  133  (third  wife  419  (wife  of  person  with  whom  in- 
and  children  take:  family  first  sured  lived,  not  member  of  family), 
named)  ;  Kurd's  Rev.  Stat.  1903,  e.  New  York.— Ins.  L.  1909,  c.  33  (c. 
73,  construed  in  Supreme  Lodge  Or-  28  Consol.  L.)  sec.  231  (b)  (2), 
der  of  Mutual  Protection  v.  Dewey,  Parker's  N.  Y.  Ins.  L.  (ed.  1915)  p. 
142  Mich.  666,  3  L.R.A.(N.S.)    334  344. 

(annotated  on  who  is  a  member  of  Ohio. — Rev.  Stat.  see.  3631-16 
the  "family"  within  contract  of  bene-  Gen.  Code  9467,  construed  in  Nation- 
fit  society),  113  Am.  St.  Rep.  596  al  Union  v.  Shaw,  55  Ohio  L.  Bull, 
(stepfather  not  member  of  step-  225,  2  Ohio  D.  225  (mother  within 
daughter's  family).  "relatives  by  blood"). 

Iowa. — Code    sec.    1789,    construed  Pennsylrania. — Act  April  6,  1893, 

in   Oliphant   v.   American   Health   &  P.  L.  7,  construed  in  Wheeler  v.  Tol- 

Aceident  Assoc.  147  Iowa,   656,  126  bert,   67   Leg.   Intel.   526    ("families, 

N.    W.    806    (applies    to    stipulated  heirs,"  etc.,  not  applicable  to  Police 

premium  or  assessment  associations:  Benef.  Assoc.) 

church  not  eligible  when  administra-  South    Dakota. — Rev.     Civ.     Code 

tor  takes).  sec.  712,  construed  in  Foss  v.  Petter- 

Michigan.—Pxih.  acts  1893,  p.  186,  son,  29   S.  Dak.  93,  104  N.  W.  915 

No.  119,  sec.  1,  construed  in  Dahlin  (change  of  beneficiary  to  stranger  in 

V.  Knights  of  Modern  Maccabees,  151  ])lace  of  dependent  brother  invalid). 

Mich.  644,  115  N.  W.  975  (divorced  7'e.ras.— Laws  1899,  p.  195,  c.  115, 
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Where,  however,  the  provision  is  a  statutory  or  charter  one,  the 
company  cannot  waive  it,  and  has  no  authority  to  issue  a  benefit 
certificate  payable  to  a  person  who  is  not  of  the  prescribed  classes.* 
So  naming  a  person  as  beneficiary  in  a  mutual  benefit  certificate, 
does  not  make  her  a  legatee,  within  the  meaning  of  a  statute 
permitting  such  certificates  to  be  issued  in  favor  of  legatees.^  And 
if  a  statute  regulating  fraternal  beneficial  orders  declares  that 
payment  may  be  "made  to  the  cla.«ses  of  persons  there  named  and 
to  no  other,"  it  cannot  be  set  aside  by  any  act  of  such  a  societv 
as  the  members,  those  claiming  under  them-,  and  the  society  itself 
are  bound  by  the  statute.  But  if  a  society  is  simply  an  insurance 
company,  with  mutual  or  co-operative  features,  and  not  a  fraternal 
order,  then  such  statute  does  not  apply,  and  beneficiaries  are 
not  limited  to  persons  or  classes.'  If  a  statute  permits  a  member 
of  a  society  to  designate  a  person  "related  to  and  dependent  upon 
him,"  who  shall  be  entitled,  under  certain  conditions,  to  draw 
from  the  society  a  sum  named,  a  relative  by  affinity,  if  selected  by 
the  member,  is  entitled  to  draw  such  sum.^  Again,  a  person  who, 
while  not  belonging  to  the  class  which,  by  the  rules  of  a  benefit 
insurance  society  and  the  statute  regulating  such  associations,  is 
entitled  to  become  a  beneficiary,  has  his  name  inserted  in  a  benefit 
certificate,  has  no  right  to  receive  any  part  of  the  benefit  fund, 
and  the  acceptance  of  assessments  paid,  after  his  name  has  been 
so  inserted,  even  if  with  full  knowledge  of  the  existing  relations, 
does  not  confer  such  right^;.  as  a  clerk  of  the  order  cannot  waive 
the  provisions  of  a  statute  which  expressly  prohibits  the  payment  of 

see.  1.     Construed  in   Grand  Lodge,  v.  Gonser,  43  Ohio  St.  1,  1  N.  E.  11 

Colored  Knights  of  Pythias,  —  Tex.  (statute).       But     see     Maneelv     v. 

Civ.  App.  — ,  104  S.  W.  907   (pay-  Knights  of  Bir.  115  Pa.   St.  305,  9 

able  in  order  named).  Atl.  41   (charter).     See  §§  728,  741a 

Ontario.— Rev.  Stat.  1887.  e.  136,  herein. 
construed    in    Fisher    v.    Fisher,    18        ^  Smitli   v.   Supreme  Tent  Knights 

Canadian   L.   T.   131,   rev'g  28   Ont.  of    Maccabees,    127    Iowa,    115,"^  69 

R.  459   (assignment  to  creditor  does  L.R.A.  174,  102  N.  W.  830. 
not  affect  rights  of  wife  and  child-        On  who  is  a   "dependent"   within 

ren).  statute  or  rules  detining  beneficiaries 

5  Presbyterian  Mutual  Assur.  Fund  of  mutual  benefit  societies,  see  notes 

V.  Allen,  106  Ind.  593,  7  N.  E.  317  in    2   L.R.A. (N.S.)    653:    36   L.R.A. 

(charter);    Duvall    v.    Goodson,    79  (N.S.)    208;   37  L.R.A.(N.S.)    1191; 

Ky.  224  (charter);  American  Legion  and  51  L.R.A.(N.S.)  725. 
of  Honor  v.   Perry,   140   Mass.   580,        '  Mciiiliardt  v.  Meinhardt.  117  Md. 

5   N.    E.    634    (statute);    Daniels   v.  426.   83   Atl.   715.     Code   Pub.   Gen. 

Pratt,  143  Mass.  216,  221,  10  N.  E.  L.  art.  23,  sec.  210. 
166   (statute);  Knights  of  Honor  v.        ^  pp^^p^t  ^.    y.^^  Riper,  47  N.  J 

Nairn,   60   Mich.   44,  26   N.   W.   826  Eq.   563,   24  Am.    St.   Rep.   416,   14 

(statute);  National  Mut.  Aid  Assn.  L.R.A.  343,  22  Atl.  1055. 
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benefit  funds  to  any  person  who  is  not  witliin  the  class  designated 
as  "beneficiaries."  ^ 

§  879.  Statutes:  beneficiaries:  wife  and  children:  exemptions. — 
As  noted  in  preceding  sections  ^°  tlie  riglits  of  beneficiaries  in 
general  to  the  proceeds  of  a  policy  are,  in  a  large  number  of  states, 
protected  by  statutory  exemptions  as  to  creditors'  claims,  while  in 
a  large  number  of  states  also  statutes  have  been  enacted  for  the 
express  purpose  of  securing  to  the  wife  or  children  or  to  the  wife 
and  children  of  insured,  as  beneficiaries,  the  proceeds  of  the  policy, 
free  from  claims  against  the  husband  or  his  estate  in  favor  of 
creditors,  subject,  however,  in  some  states,  to  certain  exceptions, 
where  the  premiums  in  excess  of  a  certain  amount  have  been  paid 
out  of  the  husband's  property  or  funds.^^     These  statutes  are  not 

^  Modei'n  Woodmen  of  America  v.  strued  in  Reighart  v.  Harris,  6  Kan. 
Comeaux,  79  Kan.  493,  25  L.R.A.  App.  339,  as  not  applying-  after  pay- 
814,  101  Pae.  1.  ment,  contra  Emmert  v.  Schmidt,  65 

10  See  §§  776,  793,  858,  859  herein.    Kan.  31,  68  Pac.  1072. 

^^  See  cases  cited  under  §§  858,  Maine.  —  Freeman's  Supp.  Stat. 
859  herein.  1885-95,  p.  328,  c.  49,  sec.  9 ;  p.  320, 

The  following  statutes  are  in  addi-   e.  49,  sec.  9;  Rev.  Stat.  1903,  c.  77, 
tion  to  those  noted  in  connection  with    see.  19,  p.  667;  Id.  c.  49,  sec.  106,  p. 
decisions    under   the   different    states    493 ;  c.  49,  sec.  130,  p.  500 ;  Rev.  Stat 
considered  in  the  text  in  this  section.    1904,  p.  493,  sec.  106. 

Arkansas. — Sandel  &  Hill's  Dig.  Montana. — Rev.  Codes  1907,  sees, 
of  Stat.  1804,  sec.  4944,  wife  and  4092,  4171;  2  Annot.  Codes  (Civ. 
children;  wife  may  insure  husband's  Code)  1895,  sec.  732;  act  March  8, 
Hf e,  etc. ;  proceeds  exempt  except  an-    1893. 

nual  premiums  exceed  three  hundred        Nevada. — Comp.  L.  1900,  sec.  950; 
dollars).  Laws  1891,  c.  98,  sec.  9;  Rev.  Laws 

Connecticut.— Gen.  Stat.  1888,  sec.    1912,  p.  382,  see.  1318. 
2799;  Gen.  Stat.  1902,  sec.  4548;  Id.        New  Hampshire.— Puh.  Stat.  1901, 
sec.   3588.     See  Barbour  v.   Connec-    c.  171,  sec.  1,  p.  573;  Id.  sec.  2,  p. 
ticut  Mutual  Life  Ins.  Co.  (1891)  61    573,  c.  86,  see.  10,  p.  581;  Laws  1895, 
Conn.  240,  248,  23  Atl.  154.  p.  444,  c.  86,  sec.  10,  construed  in  Su- 

Dakota. — See  Comp.  Laws  1887,  prerae  Commandery  United  Order 
see.  4077.  Golden  Cross  v.  Donaghey  (1909)  75 

Delaware.— Rev.  Code  1852,  as  N.  H.  197,  72  Atl.  419  (precludes  in- 
amended  1893;  Rev.  Code  1872,  as  sured's  creditors  insurable  intere.st)  ; 
amended  1874,  p.  478,  e.  76,  sec.  3.      Pub.  Stat.  1891,  p.  487,  c.  171,  sees. 

District     of     Columbia.— Code     of    1-3. 
Laws  as  amended  to  1905,  sees.  759,       North  Dakota. — Laws  1891,  e.  73, 
llGl-1103.  sec.  18;  c.  74,  sec.  15. 

TIaivaii. — Rev.  L.  1905,  sees.  2268-  Oklahoma. — Rev.  Stat.  1903,  sees. 
2270.  3223,  3248;   Stat.  1890,  p.  636,  sec. 

Idaho.— Civ.  Code  1901,  sec.  2255.    19. 

Indian  Territory.  —  Ann.  Stat.  South  Carolina. — Civ.  Code  sees. 
1899,  see.  3023.  1824,  1837,  1  Code  of  Laws  1902,  pp. 

Kansa.s.—Cjen.  Stat.  1889,  vol.  1,  697,  704;  Gen.  Stat.  1882,  see.  1358. 
annot.  sec.  3401;  Gen.  Stat.  1905,  South  Dakota.— Civ.  Code  1903, 
sec.   3587;   Laws   1895,   c.   193,   con-    sec.  728;  Laws  1890,  p.  130,  sec.  22. 
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declarative  of  any  common-law  principle,  but  are  enaliling  acts  cre- 
ating a  new  right  and  conferring  a  special  privilege,  and,  to  .«eciire 
the  exemption  intended,  the  statute  mu.st  be  conformed  to.  but  a 
liberal  construction  will  be  given  to  secure  the  relief  intended  where 
a  proper  ca.se  ari.ses  for  which  the  statute  makes  provision. ^^ 

Ina.<much.  however,  as  this  subject  is  a  question  of  the  construc- 
tion and  application  of  statutes  and  the  decisions  are  conflicting  and 
for  the  most  part  irreconcilable  the  point*^  involved  will  be  consid- 
ered by  states. 

(a)  The  Alabama  statute  is  designed  as  a  protection  in  the 
nature  of  an  exemption  to  the  class  named  therein  and  should  be 


Utah.— Comp.  L.  1907,  see.  3245, 
subd.  8. 

Vermont. — Pub.  Stat.  1906,  sees. 
3047,  4783;  Stat.  1894,  p.  504,  sees. 
2653-57. 

Virginia. — Code  1906,  sec.  2954; 
see  acts  1906,  p.  139. 

West  Virginia.— Code  1899,  Warth, 
p.  660,  c.  66,  sec.  5;  Code  1891  (3d 
ed.)   p.  620,  sees.  5,  6. 

Wyoming. — Laws  1901,  p.  51,  see. 
7. 

12  Friedman  v.  FenneU  (1891)  94 
Ala.  570,  10  So.  649,  per  Stone,  C. 
J.,  citing  Connecticut  Life  Ins.  Co. 
V.  Webb  (1875)  54  Ala.  688;  Thomp- 
kins  V.  Levy  (1888)  87  Ala.  263,  13 
Am.  St.  Rep.  31,  6  So.  346;  Fearn 
V.  Ward  (1886)  80  Ala.  555,  2  So. 
114,  3  Brick.  Dig.  490,  see.  8;  Fel- 
rath  V.  Sehonfield  (1884)  76  Ala.  199, 
52  Am.  Rep.  319;  Elliott's  Appeal 
(1865)  50  Pa.  St.  75,  88  Am.  Dec. 
525  and  note. 

As  to  purpose,  etc.,  of  statute,  see 
text  in  this  section  under  Alabama, 
Florida,  Kentucky,  Mississippi,  North 
Carolina. 

See  note  L.R.A.1915A,  1201,  under 
the  followinp:  heads.  Exemption  of 
proceeds  of  life  insurance  after  loss 
from  beneficiary's  debts.  Under  stat- 
utes merely  authorizinc:  insurance  of 
life  of  one  .spouse  for  benefit  of  other 
[considering  Meyer  v.  Supreme 
Lodije  Kniiiiits  &  Ladies  of  Honor 
(1897)  72  iMo.  App.  350;  Austin  v. 
MeLaurin  (1888)  16  N.  Y.  St.  Rep. 
806,  1  N.  Y.  Supp.  209;  Leonard  v. 
Clinton,  26  Hun,  288). 

18 


Under  statutes  not  expressly  men- 
tioning beneficiarv  (considering: 
Holmes  v.  Marshall  (1905)  145  Cal. 
77^  69  L.R.A.  67,  104  Am.  St.  Rep. 
86,  70  Pac.  534,  2  Ann.  Cas.  88;  Re 
Conrad  (1893)  89  Iowa,  396,  48  Am. 
St.  Rep.  396,  56  N.  W.  535;  Murray 
V.  Wells  (1880)  53  Iowa,  256,  5  N. 
W.  182;  Smedlev  v.  Felt  (1876)  43 
Iowa,  607;  J.  S.  Merrill  Drus"  Co.  v. 
Dixon  (1909)  131  Kv.  212,  24  L.R.A. 
(N.S.)  1018,  115  S.  W.  179;  Schil- 
linaer  v.  Boes  (1887)  85  Ky.  357,  3 
S.  W.  427;  Troy  v.  Sargent  (1882) 
132  Mass.  408;  Norris  v.  Massachu- 
setts Life  Ins.  Co.  (1881)  131  Mass. 
294;  Brown  v.  Balfour  (1891)  46 
Minn.  68,  12  L.R.A.  373,  48  N.  W. 
604;  Amberg  v.  ^Manhattan  Life  Ins. 
Co.  (1902)  171  N.  Y.  314,  63  N.  E. 
1111;  Bolt  V.  Keyhoe  (1883)  30  Hun, 
619;  Commei'cial  Travelers'  Assoc. 
V.  Newkirk  (1888)  16  N.  Y.  Supp. 
177;  Lew  v.  Davis  (1911)  125  Tenn. 
342,142  S.  W.  1118). 

Under  statutes  providing  that  ben- 
efit shall  be  free  from  claims  of 
creditors  of  persons  named  in  policy, 
or  "any  creditor  or  creditors  what- 
soever" {considering:  Ennnert  v. 
Schmidt  (1890)  65  Hun,  31,  68  Pac. 
1072,  overrulinsr  Reighart  v.  Harris 
(1897)  6  Kan.  App.  3;>9,  51  Pac.  788, 
Avhich  was  foUowed  in  Crumlev  v. 
Fuller  (1899)  8  Kan.  App.  857,  57 
Pac.  47,  and  in  Vibbon  v.  Mar.^^ouin, 
18  Lower  Can.  Jur.  249,  under  act 
29,  Vict.  e.  17). 

Under  statute  exempting  from 
debts  "of  person  paving  the  prc- 
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liborally  construed  in  favor  of  those  whom  it  seeks  to  protect.^'  And 
under  a  statute  providing  that  ''the  husband  or  father  may  insure 
his  Ufe  for  the  benefit  of  his  wife  and  children,  or  for  the  benefit 
of  his  child  or  children,  and  such  insurance  is  exempt. from  liability 
for  his  debts  or  engagements,  or  for  his  torts,  or  any  penalty  or 
damages  recoverable  of  him,  if  the  annual  premiums  thereon  do 
not  exceed  five  hundred  dollars."  The  father  insured  his  life  and 
the  proceeds  were  payable  to  his  daughter  and  he  did  not  change 
the  beneficiary  it  was  decided  that  the  policy  was  not  subject  to 
his  debts  even  though  his  contract  authorized  him  to  change  the 

miums"  {considering:  Yale  v.  Mc-  (1902)  38  Misc.  66,  78  N.  Y.  Supp. 
Laurin  (1889)  66  Miss.  461,  5  So.  231;  Crosby  v.  Stephan  (1884)  32 
689,  same  provision.  Rice  v.  Smith  Hun  (478).  See  note  5  L.R.A.(N.S.) 
(1894)  72  Miss.  42,  16  So.  417).  472,    on    whether   statute   exempting 

Exemption  as  affected  by  time  money  "due  or  to  become  due"  or  "to 
when  debt  was  incurred  (considering:  be  paid"  or  employing  similar  pro- 
Booth  v.  Martin  (1913)  158  Iowa,  visions,  protects  money  after  it  has 
434,  139  N.  W.  888 ;  Murdy  v.  Skyles  been  paid.  See  also  Commercial 
(1897)  101  Iowa,  549,  63  Am.  ^St.  Travelers'  Assoc,  v.  Newkirk,  and 
Rep.  411,  70  N.  W.  714;  Peoples'  Bolt  v.  Keyhoe,  under  above  heading 
Bank  v.  Cushman  (1905)  95  N.  Y.  "Under  statute  not  expressly  men- 
Supp.  882,  109  App.  Div.  349,  aff'd  tioning  beneficiaries"  and  Clark  v. 
187  N.  Y.  518,  79  N.  E.  1113;  Clark  Lynch,  under  above  heading  "Exemp- 
V.  Lynch  (1894)  83  Hun,  462,  31  N.  tion  as  affected  by  time  when  debt 
Y.  Supp.  1038).  was  incurred." 

Exemption  as  affected  by  fact  ^^  Young  v.  Thomason  (1912)  179 
whether  or  not  benefit  has  been  paid  Ala.  454,.  60  So.  272,  Code  1896,  sec. 
over  {considering:  Holmes  v.  Mar-  2535,  Code  1907,  sec.  4502,  with  slight 
shall  (1905)   145  Cal.  777,  69  L.R.A.    change. 

67,  104  Am.  St.  Rep.  86,  79  Pac.  534,  Ala.  Code  (Civ.)  1907,  sec.  4502 
.2  Ann.  Cas.  88;  Martin  v.  Martin  provides  that  wife  may  insure  lius- 
(1900)  187  111.  200,  58  N.  E.  230;  band's  life,  etc.,  or  he  may  insure  his 
Hathorn  v.  Robinson  (1901)  96  Me.  life  for  benefit  of  wife  or  for  benefit 
33,  51  Atl.  236;  Recor  v.  Commercial  of  wife  and  children,  etc.,  and  insur- 
&  Saving's  Bank  (Recor  v.  Recor)  ance  is  exempt  from  liability  for  his 
(1905)  142  Mich.  479,  5  L.R.A.  debts  or  engagements,  or  for  his  torts, 
(N.S.)  472,  106  N.  W.  82,  7  Ann.  Cas.  or  any  penalty  or  damages  recover- 
754;  First  National  Bank  v.  How  able  by  him,  if  the  annual  premiums 
(1896)  65  Minn.  187,  67  N.  W.  994;  do  not  exceed  seven  hundred  and  fifty 
Re  How  (1895)  61  Minn.  217,  63  N.  dollars  or  if  such  premiums  exceed 
W.  627;  Grand  Lodge  Ancient  Order  said  sum  than  to  the  extent  of  the  in- 
United  Workmen  v.  Dister  (1898)  77  surance  which  an  annual  premium  of 
Mo.  App.  608 ;  Pietri  v.  Seguenot  seven  hundred  and  fifty  dollars  would 
(1902)  96  Mo.  App.  258,  69  S.  W.  purchase  as  an  ordinary  life  policy 
1055;  Coleman  v.  McGrew  (1904)  71  in  a  standard  life  insurance  com- 
Neb.  801,  99  N.  W.  663;  Amberg  v.  pany.  See  Code  1886,  vol.  1,  see. 
Manhattan  Life  Ins.  Co.  (1902)  171  2356  (act  1897,  p.  1393,  sec.  32,  Code 
N.  Y.  .314,  63  N.  E.  1111;  Bull  v.  1896,  sec.  2607,  exempting  from 
Case  (1901)  165  N.  Y.  578,  59  N.  E.  creditors  of  a.ssured  and  beneficiary. 
301,  aff'g  58  N.  Y.  Supp.  774,  41  Held  unconstitutional  under  Const. 
App.  Div.  391;  Ettenson  v.  Schwartz    Ala.  art.  4,  sec.  2,  as  to  subjer-t  of 
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beneficiary.^*  Under  another  Alabama  case  the  proceed?  of  the 
policy  are  exempt  from  claims  of  creditors  of  the  estate  in  favor  of 
the  widow  and  minor  children,  or  either,  even  though  the  policy 
is  payable  to  assured's  estate."  But  under  the  provisions  of  the 
Alabama  code  of  1876,^^  the  husband  might  insure  his  own  life 
for  the  benefit  of  his  wife,  making  the  insurance  payable  to  her 
children  in  ca.«e  she  died  before  him,  and  when  so  made  payable, 
the  proceeds  of  the  policy  could  not  be  subjected  by  the  husband's 
creditors  to  the  payment  of  his  debts.  But  upon  the  death  of  the 
wife  before  the  husband,  her  interest  in  the  policy  ceased,  and  the 
policy  being  made  payable  to  the  wife,  ''her  heirs,  executors,  or 
assigns,"  her  children  could  acquire  no  interest  which  would  be 
exempt  from  the  claims  of  the  husband's  creditors  on  his  subse- 
quent decease."  Again,  in  the  .same  state  although  a  statute  may 
permit  a  husband  and  father  tp  insure  his  life  for  the  benefit  of  his 
minor  child  or  children,  yet  he  cannot,  as  against  existing  creditors, 
assign  a  policy  taken  out  in  his  own  name  to  a  minor  child  for  the 
consideration  of  love  and  aff'ection.  Such  assignment  being  con- 
structively fraudulent,  the  proceeds  may  be  reached  in  equity  by 
said  creditors. ^^ 


Act  being  embraced  in  title.  Shef- 
field Oil  Mill  V.  Pool  (1910)  169  Ala. 
420,  .53  So.  1027)  ;  Ala.  Code  1896, 
sec.  260^,  construed  in'  Mitchell  v. 
AUis  (1908)  157  Ala.  30i,  47  So.  715 
(holding  policy  payable  for  sole  ben- 
efit of  estate  of  insured  entitles  wife 
and  children  to  fund  as  against  cred- 
itors) ;  Ala.  act  Feb.  18,  1897,  sec. 
32;  Gen.  acts  1896-1897,  p.  1393, 
construed  in  Ravford  v.  Faulk 
(1908)  154  Ala.  285,  45  So.  714 
(holding  sec.  32  cognate  to  and  em- 
braced in  subject  expressed  in  title, 
under  Const.  1875,  art.  4,  sec.  2)  ; 
Ala.  Code  1876,  sees.  2733,  2734,  con- 
strued in  Tompkins  v.  Levy  (1888) 
87  Ala.  263,  13  Am.  St.  Rep.  31,  6 
So.  346. 

1*  Young  V.  Thomason  (1912)  179 
Ala.  454,  60  So.  272,  under  Code 
1896,  sec.  2535,  Civ.  Code  1907,  sec. 
4502,  "with  a  slight  change").  "We 
think  that  the  fund  is  exempt  under 
the  statute,  notwithstanding  the  in- 
sured reserved  the  right  to  change 
the  beneficiary,  but  which  said  right 
was  never  exercised.  The  cases  of 
Fearn  v.  Wardy  (1886)  80  Ala.  555, 

18 


2  So.  114,  and  Tompkins  v.  Le\'v 
(1888)  87  Ala.  263,  13  Am.  St.  Rep. 
31,  6  So.  346,  dealt  with  policies  un- 
like the  present  one  and  in  connec- 
tion with  the  statutes  of  1876,  which 
have  since  undergone  a  considerable 
change,  and  the  fact  that  the  statute 
had  undergone  a  change  was  empha- 
sized in  the  Tompkins  case,  notwith- 
standing the  policy  there  was  gov- 
erned by  the  old  statute." — Andei-son, 
J. 

15  Mitchell  v.  Allis  (1908)  157  Ala. 
304,  47  So.  715,  under  Code  1896,  sec. 
2607,  Rev.  Code  1867,  sec.  3539.  pro- 
vided only  that  wife  might  insure 
husband's  life  to  certain  amount. 
Code  1886,  sec.  2356,  provided  that 
husband  also  might  insure  within 
same  limits  for  benefit  of  wife  and 
child  and  Code  1896,  sec.  2607,  pro- 
vided that  he  could  accomplisli  same 
purpose  by  making  policy  payable 
to  his  estate. — Simpson,  J. 

16  Sees.  2733,  2734. 
"Tompkins    v.    Levv    (1888)     87 

Ala.  263,  13  Am.  St.  Rep.  31,  6  So. 
346. 

18  Friedman  v.  Fennell   (1891)    94 
79 
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(b)  In  California  such  statutes  are  construed  liberally  and  where 
the  statute  exempts  from  execution  all  moneys,  benefits,  privileges 
or  immunities  growing  out  of  any  life  insurance  if  the  annual 
premiums  do  not  exceed  five  hundred  dollars  such  statute  applies 
the  exemption  as  well  to  the  beneficiary  as  to  insured. ^^  But  it  has 
also  been  held  in  said  state  that  if  a  statute  exempts  from  execu- 
tion all  life  policy  moneys  of  a  debtor's  insurance  if  the  annual 
premium  does  not  exceed  a  stated  sum  and  insurance  is  effected 
wherein  the  annual  premium  is  in  excess  of  said  sum,  then  no  part 
of  the  proceeds  of  said  policy  is  exempt.^" 

(c)  Under  a  Colorado  decision  if  a  husband  without  fraudulent 
intent  effects  insurance  upon  his  life  for  the  benefit  of  his  wife  and 
children  it  is  exempt  from  creditors  claims  except  to  the  extent  of 
premiums  paid  during  his  insolvency  and  after  incurring  debts  to 
them  and  the  wife's  right  as  creditor  is  superior  to  other  creditors 
where  the  husband  in  consideration  of  his  indebtedness  to  her 
•has  agreed  to  keep  his  life  insured  for  her  benefit  to  the  extent 
of  said  indebtedness,  and  he  will  be  deemed  to  have  preferred  his 
wife  as  a  creditor  and  she  will,  as  such,  be  entitled  to  all  the  insur- 
ance which  the  premiums  would  purchase  where  the  husband,  al- 
though insolvent,  is  indebted  to  her  in  a  sum  totaling  more  than 
the  aggregate  of  all  the  premiums  so  paid,  nor  in  such  case  does 
any  presumption  exist  of  any  intent  to  defraud  creditors;  and  this 
applies  where  the  insurance  is  on  the  distribution  policy  plan  to 
be  completed  in  twenty  years  and  before  the  expiration  of  said 
period  insured  dies  and  the  policy  matures.^ 

(d)  Under  a  Florida  statute,^  providing  that  the  proceeds  of  a 
policy  should  inure  to  the  beneficiary,  and  not  be  subject  to  any 
claims  of  insured's  creditors,  it  is  held  that  a  direction  written  on 
a  policy  to  pay  it  to  a  person  named  was  equivalent  to  a  declaration 
made  in  the  policy  at  the  time  of  its  issue.^* 

Ala.  570,  10  So.  649.     The  eonrt  said  20  Brown's  Estate.  In  re  (1889)  123 

sueh   transfer   stood    "on    no    higher  Cal.  399,  69  Am.  St.  Rep.  /4,  55  Pac. 

plane    than    any    other    attempt    he  1055. 

might  make  to  give  away  his  proper-  ^  Hendrie  &  Bolthoff  Mfg.   Co.  v. 

ty  at  the  expense  of  his  debts:"  Id.  Piatt  (1899)   13  Colo.  App.'' 15.    See 

573,    per    Stone,    C.    J.;    Code    Ala.  Mills'    Stat.  'Colo.    1891,    sec.    2246; 

1886,  sec.  23<j6.  Sess.  L.  1907,  c.  193,  p.  483. 

19  Holmes  v.  Marshall  (1905)  145  2  Q^^pter  1864. 
Cal.  777,  69  L.R.A.  67,  104  Am.  St.  ^a  Eppinger,  Russell  &  Co.  v.  Can- 
Rep.  86,  79  Pac.  534;  Code  Civ.  Proe.  epa  (1883)  20  Fla.  262,  281. 
sec.  690,  subd.  18.  See  Cal.  Laws,  Under  the  Florida  Stat.  sec.  3154, 
1891,  c.  116,  see.  8.  And  see  Deer-  Gen.  Stat.  1906,  "whenever  any  per- 
ing's  Annot.  Civ.  Code,  see.  3470.  son  shall  die  in  the  state  leaving  in- 
See  also  Id.  1903,  appendix,  p.  728,  surance  on  his  life  the  said  insurance 
sec.  8.  sliall  inure  exclusively  to  the  benefit 
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Tlie  purpose  of  the  statute  is  to  provide  for  the  wife  and  children 
and  not  primarily  to  exclude  creditors  where  there  is  no  wife  or 
children  or  person  specially  designated  as  beneficiary.^  And  the 
creditors  cannot  claim  as  against  insured's  wife  or  children  or  as 
against  any  other  person  for  whose  use  and  benefit  said  insurance 
is  declared  in  the  policy.*  But  if  a  policy  is  taken  out  by  a  person 
payable  to  his  wife  provided  that  if  assured  survived  the  beneficiary 
the  proceeds  should  be  payable  to  assured,  and  the  beneficiary  died 
first  and  assured  left  no  wife  or  children  and  he  had  not  assigned, 
transferred,  or  devised  the  policy  the  statutory  exemption  does  not 
apply  to  exclude  creditors  and  the  proceeds  of  the  policy  are  subject 
to  assured's  debts.^ 

(e)  Under  a  Georgia  decision  life  policy  proceeds  constitute  no 
part  of  assured's  estate.  The  interest  of  the  '"heirs"  as  payees 
under  the  policy  being  derived  from  contract,  and  not  from  the 
statute  which  determines  who  are  within  the  description,  cannot  be 
made  subject  to  creditor's  claims  against  assured  in  the  absence  of 
fraud,  in  which  case  the  fraudulently  averted  moneys  may  be 
followed  and  retained  out  of  said  policy  proceeds.^ 


of  the  child  or  children  and  husband 
or  wife  of  such  person  in  equal  por- 
tions, or  to  any  person  or  persons  for 
whose  use  and  benefit  such  insurance 
is  declared  in  the  policy;  and  the  pro- 
ceeds thereof  shall  in  no  c^ase  be  lia- 
ble to  attachment,  garnishment,  or 
any  legal  process  in  favor  of  any 
creditor  or  creditors  of  the  person 
whose  life  is  so  insured,  unless  the 
insurance  policy  declares  that  the 
policy  was  effected  for  the  benefit  of 
such  creditor  or  creditors;  provided, 
however,  that  whenever  the  insurance 
is  for  the  benefit  of  the  estate  of  the 
insured  or  is  payable  to  the  estate  or 
to  the  insured,  his  or  her  executors, 
administrators,  or  assigns,  the  pro- 
ceeds of  the  insurance  may  be  be- 
queathed by  the  insured  to  any  per- 
son or  jiersons  whatsoever  or  for  any 
uses  in  like  manner  as  he  or  she  may 
bequeath  or  devise  any  other  prop- 
erty or  effects  of  which  he  or  she  may 
be  possessed,  and  wliich  sliall  he  sub- 
ject to  disposition  by  last  will  and 
testament."  See  Comp.  Laws  Annot. 
1914,  p.  1G16,  sec.  3154  (2347)  ;  acts 


5  Gilchrist  v. 
Fla.  79,  59  So. 

^  Hubbard  v. 
752,  30  L.R.A. 


1881 


1903,  c.  b,  sec.  165 ;  Dig.  1881,  p.  534, 
vol.  1,  sec.  22.     Id.  p.  599,  c.  76. 

3  Gilchrist  v.  Jeffecoat  (1912)  64 
Fla.  79,  59  So.  243,  citing  ]*Iaclean 
v.  Fi.sher  (1910)  60  Fla.  331,  53  So. 
CI  4. 

*  Gilchrist  v.  Jeffecoat  (1912)  64 
Fla.  79,  59  So.  243,  quoting  from 
Eppinger,  Russell  &  Co.  v.  Canepa 
(1883)   20  Fla.  262. 

Jeffecoat    (1912)    64 
243. 

Turner  (1894)  93  Ga. 
593,  20  S.  E.  640. 

Ga.  Code  1911,  vol.  1,  p.  654,  sec. 
2498  (211())  provides:  '"assured  may 
direct  tlie  money  to  be  paid  to  his 
personal  representative,  or  to  his 
widow,  or  to  his  children,  or  to  his 
assignee;  and  u])on  said  direction 
given,  and  assented  to  by  the  insurer, 
110  other  person  can  defeat  the  same 
But  the 
such 

On  who  are  "heirs''  within  life 
policy,  see  note  in  30  L.R.A.  593;  on 
who  are  legal  "heirs"  to  whom  fund 
is  payable,  see  note  in  3  L.R.A. 
(N.S.j  904. 


assignment  is  good  without 
consent." 
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(f)  Under  the  Illinois  statute,'  which  permits  a  married  woman 
to  insure  or  cause  to  be  insured  the  life  of  her  husband  for  her 
sole  use  and  benefit  free  from  the  claims  of  his  representatives  or 
creditors  excepting  where  premiums  are  paid  with  the  intent  to 
defraud  creditors,  if  the  husband  procures  for  his  wife  a  policy  on 
his  own  life,  he  acts  as  her  agent  and  premiums  paid  by  him,  with- 
in the  time  limited  by  the  statute  of  limitations,  while  he  was 
insolvent  inure  to  the  benefit  of  his  creditors.^ 

(g)  Under  an  Indiana  decision,  if  a  husband's  life  is  insured  for 
his  wife's  benefit,  and  the  w^ife  signs  a  note  given  the  company  by 
the  husband  for  a  loan,  and  the  policy  is  assigned  to  the  company, 
she  is  her  husband's  surety,  and  the  loan  may  not  be  deducted 
from  the  insurance  money  paid  on  the  husband's  death,  even 
though  it  is  stipulated  that  the  balance  for  the  year's  premium, 
if  an}^,  and  all  other  indebtedness  be  first  deducted.^ 

(h)  Under  an  Iowa  decision  the  statutory  exemption  extends  to 
collateral  heirs.^°  And  a  statutory  exemption  of  such  proceeds  of 
a  beneficiary  association  except  when  a  "special  contract  or  arrange- 
ment" is  made  does  not  apply  where  an  offer  is  made  by  insured 
whereby  the  proceeds  of  the  insurance  were  to  be  paid  to  creditors 
but  such  offer  is  not  accepted  and  there  is  no  meeting  of  minds 
thereon, ^^  And  where  a  note  was  given  prior  to  insured's  death 
for  a  past  account  for  merchandise,  necessaries  furnished  to  the 
husband  and  wife  the  signing  of  such  note  by  said  wife  after  her 
husband's  death  doas  not  create  a  new  contract  but  the  debt  is  one 
"contracted  prior"  to  said  death  so  as  to  exempt  the  policy  proceeds 
from  the  obligation  thereof  under  the  statute  especially  where  the 

■^Ins.  act  1869,  sec.  19;  Rev.  Stat.        The  Iowa  Code  see.  1805,  provides 

1874,  p.  607 ;  2  Starr  &  C.  Ann.  Stat,  tliat  "the  avails  of  all  policies  of  life 

(2d  ed.)  p.  2259.  or  accident  insurance  payable  to  the 

^Houston   V.   Maddux    (1899)    179  survi'ving-    widow    shall    be    exempt 

III.  377,  53  N.  E.  599,  rev'g  73  111.  from  liability  for  all  debts  of  such 

App.    203.      See   Myers'    Rev.    Stat,  beneficiary    contracted    prior    to    the 

III.  1895,  p.  839,  c.  73,  sec.  54;  Rev.  death  of  the  assured,  but  the  amount 

Stat.  1908,  p.  1242,  sec.  199,  pp.  12G2,  thus  exempted  shall  not  exceed  $5,- 

1208,  sees.  254,  266;  111.  act  Mch.  26,  000."   See  McClain's  Stat.  Iowa  1888, 

1869,  see.  19;  2  Starr  &  C.  Ann.  Stat.  sees.    1756,    3576.      See    Ann.    Code 

(2d  ed.)   p.  2259;  Kurd's  Rev.  Stat.  1897,  see.  1805,  Supp.  to  Code  1907, 

1912,  p.   1373,  see.  254   (25,  c.  73).  sec.  1805;   Code  see.  2372,  construed 

^  Union    Central    Life   Ins.    Co.   v.  in   Larrabee   v.   Palmer    (1897)    101 

Woods  (1894)   11  Ind.  App.  335.  37  Iowa,    132,    70    N.    W.    100    (unless 

N.  E.  180,  39  N.  E.  205.     See  Burns'  "special  contract"  or  "arrangement" 

Annot.    Stat.    Rev.    1894,    sec.    5048  to  contrary). 
(3848):  Id.  1908,  sec.  4761.  ii  Larrabee  v.  Palmer   (1897)    101 

1°  Larrabee  v.  Palmer    (1897)    101  Iowa,  132,  70  N.  W.  100;  Code  sees. 

Iowa,  L32,  70  N.  W.  100;  Code  sees.  1182,  2372. 
1182,  2372. 

.     1882 


BENEFICIARIES  §  879 

note  bore  a  date  prior  to  that  of  insured's  death  and  a  stipulation 
for  interest  and  attorney's  fees  in  the  note  is  immaterial  in  this 
respect.^^  Again,  although  the  constitution  provides  that  policies 
of  insurance  on  the  life  of  an  individual  shall  inure  to  the  separate 
use  of  the  husband  or  wife  or  children  of  such  individual,  inde- 
pendently of  his  or  her  creditors,  and  an  endowment  policy  payable, 
to  the  assured  on  his  attaining  a  certain  age  shall  be  exempt  from 
Hability  for  any  of  his  or  her  debts,  such  exemption  applies  only 
against  debts  of  the  assured.  Therefore,  if  he  turns  over  such 
moneys  to  his  wife,  they  are  subject  to  execution  issued  on  a  judg- 
ment against  her.  Exemption  right?  are  personal,  and  cannot  ordi- 
narily be  transmitted  by  sale  or  gift.^^ 

(i)  In  Kcntucki/  it  is  held  that  a  statutory  provision,  that  when 
a  policy  is  effected  by  a  person  in  his  own  life  or  on  another  life 
in  favor  of  a  person  other  than  himself,  having  an  insurable  interest 
therein,  the  lawful  beneficiary  other  than  himself  or  his  legal 
representatives  shall  be  entitled  to  its  proceeds  against  the  creditors 
and  representatives  of  the  person  effecting  the  same,  is  declared 
to  plainly  intend  to  protect  the  proceeds  of  policies  of  this  sort 
against  creditors  of  assured  and  this  protection  is  extended  no 
less  to  the  legal  representatives  of  the  beneficiary  than  to  the  bene- 
ficiary himself  and  therefore  it  excludes  the  representatives  of  the 
person  effecting  the  insurance  from  any  interest  in  the  policy 
proceeds.^*  But  under  a  later  decision  where  the  sole  beneficiary 
predeceases  insured,  and  is  unmarried  and  intestate,  and  no  new- 
designation  has  been  made,  such  beneficiary's  administrator  is 
entitled  to  the  proceeds  of  the  certificate  as  against  the  creditors  and 
representatives  of  insured  where  the  statute  so  provides  and  said 
statute  is  within  an  exception  in  the  society's  constitution  concern- 
ing who  shall  take  in  such  cases. ^^     And  it  is  also  declared  that 

« Booth     V.    Martin     (1913)     154  Guardian  (1907)  32  Kv.  L.  Rep.  288, 

Iowa,  434,  139  N.  W.  888.  105    S.    W.    911    ("legal    representa- 

^3  Murdy  v.  Skyles  (1897)  101  tives"  and  "representatives"  eon- 
Iowa,  549,  63  Am.^St.  Rep.  411,  70  strued) ;  Ky.  Stat.  1903,  sees.  653- 
N.  W.  714.  655. 

On   ri<?ht    of   creditors   in   endow-  Examine      Seliilliiii^er      v.      Boes 


'»"■ 


ment  or  tontine  polieies  of  insurance,  (1884)   85  Ky.  357,  3  S.  W.  427,  is 

see  note  in  4  L.R.A.(N.S.)  456.  criticised    in     Holmes     v.     Marshall 

i*Xeals   Adm.   v.   Shirley's   Admr.  (1905)    145   Cal.  777,  69  L.R.A.  67, 

(1910)   137  Ky.  818,  127  S.  W.  471;  104   Am.   St.   Rep.   86,   79    Pac.   534 

Ky.  Stat.  1903,  see.  655,  citing  Hall  (see  note  under  Minnesota  in  this  sec- 

V.  Aver  (1907)   32  Kv.  L.  Rep.  288,  tion). 
105  S.  W.  911.            '  "  Buckler     v.     Supreme     Council, 

See    Kentucky    Pub.     acts    1869-  Catholic  Knights  of  America  (1911) 

70,     c.     645,     sees.     30-32:      St:its.  143  Ky.  618,  136  S.  W.  1006,  under 

1909;  Russell's  Stat.  sees.  4377,  4;}78,  Ky.  Stat.  sec.  655;  Russell's  Stat.  sec. 

4393;    construed   in    Hall    v.    Ayre's  -1378. 
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statutory  or  charter  provisions  exempting  policies  on  the  life  of  the 
husband  or  father,  which  are  payable  to  his  wife  or  children,  or 
where  the  policy  is  payable  to  any  person  having  an  insurable 
interest  in  insured's  life,  from  payment  of  his  debts  do  not  interfere 
with  the  right  to  change  the  beneficiary  or  assign  the  policy  under 
an  expressed  or  reserved  right  in  the  policy  so  to  do.  And  this 
applies  to  a  paid-up  policy  so  that  insured  may  assign  the  same 
without  the  beneficiary's  consent  as  collateral  for  money  borrowed 
from  the  insurer.  On  nonpayment  of  the  debt  however,  equity 
must  be  resorted  to  by  the  company  to  enforce  its  rights  based  on 
the  surrender  value  of  the  policy.^®  So  under  a  statute  a  policy 
effected  In'  a  husband  on  his  life  for  the  benefit  of  his  wife  and 
children,  is,  irrespective  of  the  question  of  his  insolvency,  valid  as 
against  antecedent  or  existing  creditors  in  the  absence  of  fraud  asi 
to  them,  and  if  such  fraud  exists  only  the  premiums  paid  are 
subject  to  his  debts,  and  provided  also  that,  if  at  the  time  the  insur- 
ance was  procured,  his  indebtedness  was  not  such  as  to  affect  his 
credit  or  ability  to  pay  his  debts  and  the  amount  invested  was  not 
such  as  to  materiallv  aft'ect  creditor's  rights.  In  such  cases  insur- 
ance  effected  in  unreasonable  sums  is  held  to  constitute  sufficient 
evidence  of  fraud." 

It  is  held,  however,  that  the  husband  cannot  enrich  his  wife's 
estate  and  diminish  his  own  to  the  injury  of  his  creditors  b}'  fraud- 
ulently and  unlawfully  taking  his  money  from  the  bank  while  he 
is  in.solvent  and  using  it  to  pay  premiums  on  his  wife's  policies 
and  this  applies  even  though  his  said  acts  are  not  shown  to  have 
been  actually  fraudulent.^^ 

(j)  In  Louisiana,  the  surviving  widow  and  children,  payees  of 
a  life  policy,  are  held  to  take  in  equal  proportions.^^  And  a  life 
policy  effected  by  a  husband  on  his  life  for  his  wife's  benefit  cannot 
be  assigned  by  him  to  his  creditor  to  her  prejudice  as  it  constitutes 

"Mutual  Life  Ins.  Co.  of  Kv.  v.        is  Lew's  Admr.  v.  Globe  Bank  & 

Twyraan   (1906)   122  Kv.  513,  92  S.  Trust  Co.   (1911)    143  Kv.   690,  137 

W.  335,  35  Ins.  L.  J.  514,  under  Ky.  S.  W.  215;  under  Ky.  Stat.  sec.  654: 

Stats.  1P03,  sees.  654,  655,  and  char-  Russell's    Stat.    see.    4377,   providing 

ter  in  effect  the  same,  and  Ky.  Stat,  that  a  policy  taken  out  by  a  married 

1903,  see.  653.  woman  shall  inure  to  her  separate  use 

On  right  of  creditors  to  reach  op-  and  benefit  and  that  of  her  children 
tion  of  insured  to  receive  cash  sur-  exempt  from  the  claims  of  her  bus- 
render  value,  see  note  in  16  L.R.A.  liand  or  his  creditors  unless  pre- 
(N.S.)   316.  miums  are  paid  in  fraud  of  creditors, 

"  Hise  v.  Hartford  Life  Ins.  Co.  etc. 
(1890)  90  Kv.  101,  29  Am.  St.  Rep.        i9  Re    Crane    (1895)    47   La.   Ann. 

358,  13  S.  W.  367.  896,  17  So.  431. 
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her  separate  property.^  Under  another  decision  in  that  state  a 
policy  upon  a  husband's  Ufa  in  favor  of  his  wife  becomes  her 
separate  property  and  payment  of  premiums  by  him  out  of  tlie 
funds  of  the  community  are  considered  as  gifts  or  a  gratuity 
to  her  so  that  a  claim  by  him  for  the  reimbursement  of  one-half 
the  premiums  so  paid  will  not  be  sustained.^ 

(k)  The  Maryland  Code  fully  protects  the  policy  proceeds  due  a 
wife  under  an  insurance  on  her  husband's  life  for  her  sole  use  from 
the  claims  of  her  husband's  representatives  or  creditors,  it  also  pro- 
tects from  the  claims  of  insured's  creditors  insurance  taken  out  for 
the  benefit  or  bona  fide  assigned  to  the  wife  or  children  or  any 
relative  dependent  upon  such  person  or  any  creditor  from  claims 
•of  insured's  creditors.  It  is  further  provided  however  by  said 
statute  that  if  the  wife  predecease  her  husband  the  amount  of 
insurance  may  thereafter  be  payable  to  the  children  or  decedents  for 
their  use,  and  to  their  guardians,  if  under  age  and  if  there  be 
BO  children  or  decedents  of  the  wife  living  at  the  time  of  her  death, 
to  her  legal  representative.  The  policy  or  by-laws  may,  however, 
notwithstanding  that  provision,  make  other  provisions  and  in  such 
it  does  not  apply .^ 

(1)  In  Massachusetts  it  is  declared  to  be  in  the  line  of  duty 
of  assured  to  reasonably  provide  for  his  wife  and  children  and 
that  his  life  is  not  a  part  of  the  assets  of  his  estate;  and  also  that 
the  constitutional  rights  of  the  creditors  of  a  bankrupt  assured  are 
not  impaired  by  a  statute  which  permits  him  to  assign  insurance 
on  his  life  to  his  wife  or' children  free  from  said  creditor's  claims 
except  as  to  premiums  paid  in  fraud  of  their  rights  within  the 
statutory  period  of  limitation,^ 

20  Lambert    v.    Penn    Mutual    Life  255,  92  Atl.  543,  Code  Pub.  Civ.  L. 

Ins.   Co.    (1898)    50   La.  Ann.  1027,  art.  45,  sees.  8,  10.     The  court  said, 

24  So.  10.  however,  that  it  would  be  impossible 

On  life  insurance  poUcy  in  favor  to  determine  ''who  is  or  are  entitled 

of   married   woman,   or  its  proceeds  to    this   fund   from   anythins;   in    the 

as   her  separate   estate,  see  note   in  record,  and  we  would  not  attempt  to 

37  L.R.A.(N.S.)  582.  do  so,  even  if  the  appeal  were  prop- 

iRelley  v.  Kelley    (1913)    131  La.  erly  before  us."   Boyd,  C.  J.    See  Md. 

Ann.  1024,  60  So.  671,  citing  to  the  Code  Pub.  Gen.  Laws,  1888,  vol.  1.  p. 

point  of  separate  property  Pitcher  v.  321,  sec.  117  (1868,  c.  471,  sec.  101)  ; 

New  York  Life  Ins.   Co.    (1881)    33  Id.  p.  803,  sees.  8,  9;  Pub.  Gen.  Ljiws 

La.  Ann.  322,  324,  325.  1860,  art.  45,  sec.  8;_1862,  c.  9;  1868, 

Ci<i«(7  also  Succession  of  Brownlee  c.  471,  sec.  101;  18  <  8,  c.  200;   Pub. 

(1892)  44  La.  Ann.  917,  11  So.  590,  Gen.  L.  1903,  art.  23,  sec.  146.  p.  389, 

as  being:  against  the  allowance  of  the  sees.   145,   146;   Id.   ji.   427,   art.   23, 

claim    under    the    reasoning-    of    the  see.  213;  Code  Pvib.  Civ.  L.  art.  45, 

court  therein  althoutrb  said  ease  is  de-  sees.  8-10. 
clared  not  to  be  directly  in  point.  ^  Bailev  v.  Wood  (1909)  202  Mass. 

2Prattv.  HUl  (1914)  124  Md.  252,  549,  25  L.R.A.(N.S.)   722,  89  N.  E. 
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Said  statute  applies  to  a  paid  up  endowment  policy,*  but  where 
a  fifteen  year  policy  on  his  life,  payable  to  himself,  his  executors, 
administrators  and  assigns,  is  assigned  by  assured  to  his  daughter 
absolutely  conditioned  that  she  survive  him,  he  has  as  an  insolvent 
an  unassignable  interest  of  which  he  cannot  deprive  his  creditors.^' 

Under  the  statute  of  1877  of  that  state  ®  relating  to  mutual  bene- 
fit associations,  and  which  exempted  the  fund  held  for  members- 
from  attachment,  and  declared  that  the  laws  relating  to  life  insur- 
ance companies  should  not  apply,  it  was  held  that  a  member  could 
not  assign  his  interest  as  collateral  security  for  a  debt,  but  the  person 
named  by  the  member  as  his  beneficiary  might  make  such  an 
assignment  after  his  interest  had  vested^  Another  act  in  the  same 
state  provided  for  the  assistance  of  members  of  the  police  depart- 
ment when  sick  and  disabled,  and  also  for  assistance  to  their 
families.^  This  act  was  amended,^  extending  the  benefit  to  mem- 
bers retired  under  a  prior  statute.^"  It  was  held  that  the  statute' 
was  merely  permissive,  and  that  the  association,  might,  under  a 
by-law,  extend  the  benefit  to  a  part  only  of  the  class  named,  and 
any  act  of  the  officers  of  the  association  extending  the  benefit  to 
those  not  included  under  the  by-law  was  not  binding  upon  the  asso- 
ciation.^^ Under  the  Massachusetts  general  statutes,^^  if  a  policy 
of  insurance  is  issued  upon  the  life  of  the  husband  for  the  benefit 
of  the  wife,  her  children  have  no  interest  in  the  policy  during  her 
lifetime,  and  upon  her  husband's  death  her  interest  in  the  policy 
may  be  attached  by  her  creditors. ^^ 

147.     See  Mass.   acts  1888,   c.   429,  ing  life  insurance  policies,  89  N.  W. 
sec.   15;   acts  1887,  c.   214,  sec.   73;  147,   Rev.   L.   1902,   c.   118,  see.   73. 
acts  1890,  c.  421,  sec.  23;  acts  and  res.  ^  Bailey  v.  Wood  (1909)  202  Mass. 
1907,  c.   576,  sec.   73,  p.   894;  Laws  562,  89  N.  E.  149,  38  Ins.  L.  J.  1037. 
1902,    c.    118,   sec.    73,    construed   in  On  life  insurance  as  assets  of  bank- 
connection   with   Laws  1902,  c.   159,  rupt's  estate,  see  notes  in  50  L.R.A. 
sec.  3,  cl.  7,  and  Fed.  bankr.  act  1898,  33;  26  L.R.A.(N.S.)  451;  30  L.R.A. 
c.  541,  sec.  70,  30  Stat,  at  L.  565  (U.  (N.S.)    990;    41    L.R.A.(N.S.)    123; 
S,    Comp.    Stat.    1901,   p.    3451)    in  and  46  L.R.A.(N.S.)   148. 
Bailey  v.  Wood,  202  Mass.  562,  89  «  Mass.  Stat.  1877,  c.  204. 
N.  E.  149,  38  Ins.  L.  J.  1037;  Bailey  'Brings  v.  Earl   (1885)   139  Mass.. 
V.   Wood    (1909)    202  Ma^s.  549,  25  473,  1  N.  E.  847. 
LR.A.(N.S.)    722n,    89    N.    E.    147.  8  gtat.  Mass.  1876,  c.  16. 
See  also  note   under  this   section   to  ^  Stat.  Mass.  1882,  c.  78. 
Bailey   v.    Wood    (1909)    202    Mass.  1°  Stat.  1878,  c.  244,  sec.  5. 
562,  89  N.  E.  149,  38  Ins.  L.  J.  1037,  "  Burbank  v.  Boston  Police  Relief 
as  to  history  of  state  legislation  on  Asso.  (1887)  144  Mass.  434,  11  N.  E. 
this  subject.                            .  691. 

4  Bailey  v.  Wood  (1909)  202  Mass.  ^^  Chapter  58,  see.  62;  c.  113,  sec. 

549,  25  L.R.A. (N.S.)   722,  and  note  2,  cl.  11. 

on   whether  paid   up   or  endowment  ^^  Norris  v.  Massachusetts  Mutual 

policies  are  within   statutes  exempt-  Life  Ins.  Co.  (1881)  131  Mass.  294. 
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Again,  in  the  same  state  assured  took  out  policies  in  his  name, 
upon  his  life,  payable  to  him,  his  executors,  administrators  or  as- 
signs, and  one  was  thereafter  assigned  to  his  wife  and  daughter 
and  the  other  to  his  daughter.  Said  policies  were  within  the  stat- 
ute whereby  every  policy  of  life  insurance  made  payable  to  or  for 
the  benefit  of  a  married  woman  or  after  its  issue  assigned,  trans- 
ferred, or  in  any  way  made  payable  to  a  married  woman  or  to  any 
person  in  trust  for  her  or  for  her  benefit,  whether  procured  by 
herself,  her  husband,  or  by  any  other  person,  shall  inure  to  her 
separate  use  and  benefit  and  to  that  of  her  children  subject  to 
certain  provisions  relating  to  premiums  paid  in  fraud  of  creditors. 
It  was  decided  that  said  wife  and  daughter  as  such  assignees  held 
said  policies  free  from  the  power  of  the  insolvent  to  convey  or 
surrender  them  without  their  consent  and  also  free  from  creditor's 
claims  except  for  the  amount  of  premiums  fraudulently  paid  which 
with  interest  subject  to  the  statute  of  limitations  mea'^ured  said 
creditors'  rights ;  in  other  words  that  under  the  statute  money  paid 
by  an  insolvent  as  premiums  on  a  policy  on  his  life  inuring  to  the 
benefit  of  a  third  party  as  a  gift,  is  money  paid  in  fraud  of  credi- 
tors.^*    But  under  another  decision  in  that  state  an  assignment  of 


1*  Bailey  v.  Wood  (1909)  202 
Mass.  5o2,  89  N.  E.  149,  38  Ins.  L.  J. 
1037  (Rev.  L.  1902,  c.  118,  sec.  73). 
The  court,  per  Hammond,  J.,  said: 
"In  England  it  is  held  that  the  cred- 


Freeman  v.  Pope,  L.  R.  9  Eq.  206,  L. 
R.  5  Ch.  538.     .     .    . 

"In  many  of  the  states  of  this 
Union  the  matter  is  reo:nlated  by 
statute.     Some,  as  in  Rhode   Island 


itors  of  a  bankrupt  are  entitled  to  (Pub.  St.  1882,  e.  166,  sec.  21),  limit 
the  entire  proceeds  of  the  policy  the  amount  of  the  policy  the  proceeds 
where  it  was  settled  upon  the  wife  of  of  which  go  to  the  wife ;  others,  as  in 
the  bankrupt  while  he  was  insolvent.  Tennessee  (Mill  &  V.  Code,  see. 
Perhaps  the  most  recent  case  is  Tay-  3135)  do  not.  Some,  as  in  Alabama 
lorv.  Coenen,  1  Ch.  D.  636.  .  .  .  (Code  1886,  sec.  2356),  limit  the 
Indeed,  as  stated  by  Mr.  Williston  amount  of  the  premiums  the  bank- 
in  an  able  article  in  25  Amer.  Law  rupt  may  pay  from  his  estate;  others, 
Review,  pp.  185,  188,  the  English  as  in  Pennsylvania  (Purd.  Dig.  [10th 
cases  'give  no  countenance  to  the  ed.]  p.  802),  do  not.  Some,  as  in 
view  that  a  voluntary  settlement  of  a  Georgia  (Code  1882,  sec.  2820),  re- 
policy  of  life  insurance  is  to  be  treat-  speet  only  policies  originally  made 
ed  differently  from  such  a  settlement  in  favor  of  the  wife  and  cliildren; 
of  other  property  or  that  a  voluntary  others,  as  in  Maryland  (Code  1878, 
settlement  upon  the  wife  of  the  in-  art.  51,  sees.  24,  26),  respect  policies 
surcd  is  to  be  dealt  with  more  favor-  either  originally  so  made  or  subse- 
ably  than  a  settlement  upon  another.'  quently  bona  fide  assigned  to  them. 
See  the  following  cases  cited  by  him :  In  several  of  the  states  there  is  a 
Skarf  V.  Soulby,  1  I\Iao.  &  G.  364;  statute  similar  to  ours. 
Penhall  v.  P>hvin,  1  Sm.  &  Gift.  258;  "In  the  absence  of  any  statute  we 
French  v.  French,  6  De  G.  M.  &  G.  think  the  prevailing  opinion   in   the 


95;  Jankvn  v.  Vaughn,  3  Drew  Ch. 
419;  Neai  v.  Day,  28  L.  J.  Ch.  45; 
Stockoe    v.    Cowan,    29    Beav.    637; 
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surance is  originally  taken  out  in  the 
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a  policy  to  trustees  to  be  named  in  the  will  of  the  husband,  who 
is  the  assignor,  for  the  benefit  of  his  wife  does  not  vest  the  title  in 


estate,  a  voluntary  assignment,  when 
insolvent,  by  him  to  his  wife  is  void 
as  to  his  creditors.  Appeal  of  Elli- 
ott's Ex'rs,  50  Pa.  75,  88  Am.  Dec. 
525  (decision  made  in  1865,  before 
the  Pennsvlvania  statute  of  1868)  ; 
Stokes  v.  Coffey,  8  Bush  (Ky.)  533; 
Burton  v.  Farinholt,  86  N.  Car.  260 ; 
Catchings  v.  Manlove,  39  Miss.  655. 
See  also  Stigler  v.  Stigler,  77  Va. 
163;  Pullis  V.  Robison,  73  Mo.  201, 
39  Am.  Rep.  497;  Thompson  v.  Cun- 
diff,  11  Bush.  (Ky.)  567;  Barry  v. 
Equitable  Life  Ins.  Co.  59  N.  Y.  587. 
In  the  Matter  of  Succession  of  Hear- 
ing, 26  La.  Ann.  326,  the  majority 
of  the  court  reached  a  contrary  re- 
sult. In  several  of  the  cases,  includ- 
ing some  of  those  above  cited,  it  is 
said  that  this  rule  should  not  be  ap- 
plied when  the  policy  is  originally 
taken  out  in  the  name  of  or  in  behalf 
of  the  wife  or  children,  or  that  in  this 
last  class  of  cases  only  the  premiums 
paid  by  the  husband  when  insolvent 
should  be  reached  by  his  creditors. 
In  Merchants'  &  IMiners'  Transporta- 
tion Co.  V.  Borland,  53  N.  J.  Eq.  282, 
31  Atl.  272,  the  court  refused  to  fol- 
low Central  Bank  of  Washington  v. 
Hume,  128  U.  S.  195,  32  L.  ed.  370, 
9  Sup.  Ct.  41,  rejected  the  distinc- 
tion between  the  two  classes  of  cases, 
and  squarely  held  that  payments 
made  by  a  husband,  when  insolvent, 
upon  a  policy  of  life  insurance  upon 
his  own  life  for  the  benefit  of  his 
wife  and  cliild,  are  essential  gifts  to 
the  beneficiary  and  are  fraudulent 
nnd  void  as  n gainst  creditors  existing 
at  the  time  of  such  payments. 

"It  would  not  be  profitable  to  dis- 
cuss furtlier  the  state  of  the  author- 
ities upon  this  general  subject.  They 
are  irreconcilable  in  many  respects. 
Whoever  desires  to  peruse  the  sub- 
ject further  in  detail  will  find  in  the 
above  mentioned  article  in  the  Amer- 
ir-an  Law  Review  an  abh^  discussion 
of  tlie  law,  witli  the  citation  of  mnny 
cases;  also  in  a  note  in  88  Am.  Dec. 
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530,  a  good  collection  of  the  earlier 
cases,  and  in  a  note  in  29  Am.  St. 
Rep.  360,  some  instructive  references 
to  the  later  cases.  See,  also,  the  able 
and  exhaustive  opinion  of  Wilson,  J. 
in  Hendric  v.  Bolthoff  Manufacturing 
Co.  13  Colo.  App.  15,  56  Pae.  209, 
and  20  Cyc.  363,  for  a  very  full  collec- 
tion of  cases." 

The  court  then  considers  the  his- 
tory of  the  Massachusetts  statute  and 
says :  "In  view  of  the  then  confused 
state  of  the  law  as  to  the  relative 
rights  of  the  wife  on  the  one  hand 
and  creditors  of  the  husband  on  the 
other,  in  and  to  either  the  proceeds 
of  insurance  upon  the  life  of  the  hus- 
band or  the  premiums  paid  by  him 
when  insolvent  for  such  insurance, 
both  in  cases  where  the  policy  was 
expressed  to  be  made  payable  to  him 
or  to  his  estate  and  afterward  was 
transferred  to  his  wife,  as  well  as  in 
cases  where  the  policy  was  expressed 
to  be  payable  to  his  wife  or  for  her 
benefit,  we  are  of  opinion  that  it  was 
the  purpose  of  this  legislation  to  lay 
down  plain  and  simple  rules  easily 
followed,  and  that  the  true  intent  and 
meaning  of  the  statute  was  in  the 
first  place  finally  to  establish  the  gen- 
eral right  of  the  wife  to  the  proceeds 
of  insurance  upon  the  life  of  her  hus- 
band, whether  the  policy  was  origin- 
ally for  her  benefit  or  whether,  being 
originally  for  the  benefit  of  the  hus- 
band and  his  estate  it  was  afterward 
transferred  to  her,  and  whether  or  not 
the  husband  was  insolvent  at  the 
time  of  the  transfer  and  in  the  sec- 
ond place  to  establish  the  riglit  of  tlie 
creditor  to  have  the  benefit  of  the 
premiums  paid  by  the  husband  when 
insolvent,  irrespective  of  the  question 
of  his  duty  to  support  his  wife.  As 
the  statute  was  originally  passed,  as 
above  stated,  the  rights  of  tlie  cred- 
itors were  measured  by  a  proportion- 
al part  of  the  proceeds  of  the  policy, 
but  are  now  measured  by  the  amount 
of  premiums  with  interest  subject  to 
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her  under  a  statute  providing  that  every  policy  of  hfe  insurance 
assigned  to  any  person  in  trust  for  a  married  woman  shall  inure  to 

the   statute   of  limitations.      Sueh    a       "The  first  question  is  whether  the 
construction     of    the    statute     clears    defendant  held  this  policy  under  the 
away  the  haziness  of  the  judicial  at-    protecting  wing  of  the  statute.     At 
mosphere  upon  the  subjects  involved    the    time"  of    the    transfer    the    said 
and  is  just  and  equable.     It  restores    James  was  the  full  owner  of  the  legal 
to  the  creditors  of  the  insolvent  what    and  beneficial  interest  in  the  policy, 
has  been  taken  away  from  the  fund    The  defendant  was  not  his  wife.    She 
to   which    before   the   insurance   they    was  his  daughter,  apparently  of  full 
could  have  looked  for  the  satisfaction    age  and  a  member  of  his  family.   She 
of  their  claims,  and  gives  the  rest  to    was  not  a  married  woman,  and  there- 
the  wife.     Under  this  statute  accord-    fore   was    not    included    within    that 
ingly,  it  must  be  held  that  money  paid    part  of  the  statute  which  relates  sole- 
by   an   insolvent   as   premiums   on   a   ly  to  married  women.  Unless  her  case 
policy  of  his  life  inuring  to  the  bene-    is  described  in  the  first  part  of  the 
fit  of  a  third  party  as  a  gift,  is  mon-    statute    she    is    not    within    it.     That 
ey  paid  in  fraud  of  his  creditors,  and    part,  so  far  as  material,  reads  thus : 
that  the  principle  is  applicable  irre-    'If  a  policy  of  insurance  is  effected 
spective  of  the   question  wlietlier  or    by  any  person  on  his  own  life 
not  the  third  party  be  his  wife.    ...    in  favor  of  a  person  other  than  him- 
"As  to   the   third   case.      Here  the    self     having     an     insurable     interest 
circumstances  as  set  forth  in  the  bill    therein,  the  lawful  beneficiary  there- 
are  different.     The  policy  being  what    of,    other   than   himself   or   his   legal 
is   known    as   a   'fifteen-year    policy,'    representatives  shall  be  entitled  tolts 
was  taken  out  by  the  said  James  up-    proceeds    against    the    creditors    and 
on  his  own  life,  as  originally  made    representatives  of  the  person  effect- 
payable  to  him  or  to  his  estate,  and    ing  the  same,'  subject  to  claims  for 
was  subsequently  assigned  to  his  sis-    premiums  fraudulently  paid  as  there- 
ter    Sarah,    then    unmarried    and    a    inafter  provided.     .     .     , 
member   of  his   family.     In   August        "There    is    a    marked    distinction, 
1902,  she,  never  having  been  married,    therefore,  as  to  the  right  of  a  wife 
as  we  understand,  died,  and  her  ben-    under  this  statute  and  the  right  of 
eficial  interest  in  the  policy  went  to    any  other  beneficiary.     The  riaht  of 
him  as  her  sole  heir  and  distributee,    the  wife  extends  not  only  to  policies 
Shortly  afterward,  he  being  the  per-   expressed  for  her  benefit  when  issued, 
son  upon  who.se  life  the  policy  was  is-    but  also  to  those  which,  after  issue, 
sued  and  being  the  sole  owner  of  the   are  assigned  or  in  any  way  made  pay- 
beneficial  interest  in  it,  made  a  volun-   able  to  her  for  her  benefit ;  while  the 
tary  conveyance  or  transfer  of  it  to    right  of  any  other  beneficiarv  is  con- 
his    daughter,    the    defendant.      The   fined  to  policies  expressed  at'tlie  time 
transfer  was  effected  by  changing  the   of  their  issue  to  be  for  his  benefit. 
policy  so  that  it  read  for  'the  benefit       "In  the  present  case  the  insolvent, 
of  his  daughter  Mercy   Lucy   Wood   at   the   time   of   his    transfer   to    his 
absolutely   in    any    and   every   event   daughter,  was,  as  has  been  said,  the 
whether  the  policy  becomes  a  claim    sole  owner  of  the  legal  and  beneficial 
by  reason  of  his  death  or  by  maturity    interest   in    the    policy,   not   only    bv 
provided  only  she  survives  him.'    On    reason  of  the  original  terms  of  the 
November  2,  1007,  the  policy  matured    contract,  but  by  virtue  of  his  inheri- 
and  the  defendant  collected  tlie  full    tance  as  heir  of  his  sister,  the  first 
amount  of  the  same,  $5,000,  and  this   assignee.     It  was  a  contract  to  pay 
sum  'was  received  by  her  for  her  own    him  money  at  its  maturity  in  Noveni-- 
purposes.'  her,  1907,"  or  to  his  estate  in  case  of 
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her  separate  use  and  benefit  and  to  that  of  her  children ;  such 
poUcies  never  having  been  assigned  to  her,  in  that  they  were  never 
deUvered  to  any  trustees,  nor  the  assignments  ever  vaUdly  executed 
as  required  by  the  statute  of  wills.^^ 

(m)  A  Michigan  statute  ^^  provides  that  if  any  certificate  of 
insurance  is  issued  upon  the  Hfe  of  a  person  over  sixty-five  years 
of  age  by  a  benefit  association  organized  under  the  state  law,  it 
shall  ''be  void  as  to  the  beneficiary  therein  named,  but  the  amount 
thereof  shall  be  payable  to  the  heirs  of  the  member,"  and  it  is  held 
that  the  law  does  not  apply  to  a  policy  which  was  issued  prior  to 
the  passage  of  the  act,  and  where  money  is  paid  voluntarily  to  the 
beneficiary  of  a  void  policy  the  heirs  have  no  claim  thereto." 

(n)  The  Minnesota  statu te,^^  under  which  the  policies  eff'ected 
by  insured  in  favor  of  another  or  made  payable  to  his  wife  are 
exempt  from  creditor's  claims,  applies  only  to  policies  which  on 
their  face  are  so  payable,  and  the  claim  will  not  be  sustained  that 
the  proceeds  are  exempt  without  reference  to  a  reformation  of  the 
policy  which   was   a   fifteen   year   endowment   one.^^     It   is   also 

decease  before  that  time.  Before  the  and  in  Herr,  In  re  (U.  S.  D.  C.)  182 
assio-nment  it  was  part  of  his  assets  Fed.  716,  25  Am.  St.  Rep.  142.  See 
to  which  the  creditors  had  a  right  to  Young^In  re  (U.  S.  D.  C.  1912)  208 
look  for  the  payment  of  their  claims.  Fed.  3^3,  43  Ins.  L.  J.  155,  159,  160. 
It  is  true  that  he  could  have  transfer-  ^^  Frost  v.  Frost  (1909)  202  Mass. 
red  it  to  his  wife,  and  by  the  express  100,  27  L.R.A.(N.S.)  184,  132  Am. 
language  of  the  statute  she  could  St.  Rep.  476,  88  N.  E.  446. 
have  held  it  but  the  transfer  was  On  validity  of  assignment  of  in- 
made  not  to  her  but  to  his  daugh-  surance  policies  to  persons  to  be 
ter.  The  effect  of  this  transfer  to  named  in  will,  see  note  in  27  L.R.A. 
his    daughter,    if    valid,    was    to    di-  (N.S.)   184. 

minish    his    estate   by   so    much.      It  ^^  Laws  1887,  act  187,  see.  16.     See 

cannot  make  any  difference  that  the  1  Howell's  Annot.  Stat.  Mich.  1882, 

transfer  was  made  by  changing  the  sec.  4238,  2  Id.  sec.  6300;  Comp.  L. 

reading   of  the   policy.     Not   m^erely  1897,  sec.  7212,  p.  2268,  3  Howell's 

the   form   but   the   substance   of   the  Annot.   Stat.    (2d  ed.)    sec.   8145,  p. 

transaction  is  to  be  considered,  and  3326. 

the  substance  was  a  transfer  from  his  "  Smith  v.  Pinch  (1890)  80  ]\Iieh. 

own  hand  to  that  of  his  daughter  of  332,  45  N.  W.  183.     See  Ionia  Coun- 

a  valuable  asset  as  a  gift.   The  daugh-  ty  Savings  Bk.  v.  McLean  (1891)  84 

ter   can   claim   no   benefit   under   the  Mich.   625,  48  N.  W.  159;   Howell's 

statute;    and    by    the    overwhelming  Stat.  sec.  4238. 

weight  of  authority  she  cannot  hold  ^^Rev.  L.  1905,  sees.  1691.  1692. 

the    policv   under   the    common   law.  ^^  Remley    v.    Travelers'    Ins.    Co. 

The  transfer  is  void  as  against  the  (1909)  108  Minn.  31,  121  N.  W.  230. 

creditors  of  the  bankrupt.     See  the  As  to  Minn.  Stat.  1905,  sees.  1691, 

cases  hereinbefore  cited."  1692    (and   Federal    bankruptcy    act 

As  to  this  statute  above  considered  July  1,  1898,  e.  541,  see.  6,  30  Stat. 

and  the  decisions  in  Loveland,  In  re  548;  U.  S.  Comp.  Stat.  1901,  p.  .3424, 

(U.  S.  D.  C.  1912)  192  Fed.  1005,  41  sec.  70a),  and  surrender  value  of  pol- 

Ins.  L.  J.  191   (rev'd  200  Fed.  136)  icy  not  being  recoverable  by  trustee, 
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decided  in  that  state  that  no  part  of  the  fund  set  apart  or  api)ro- 
priated,  in  accordance  with  the  rules,  regulations  and  by-laws  of 
certain  societies  or  associations,  to  be  paid  over  to  the  family  of  a 
deceased  member  can,  unless  the  amount  exceeds  a  certain  sum,  be. 
seized  or  appropriated  by  legal  process  to  satisfy  a  debt  due  from 
a  member  of  the  family,  or  from  the  society  or  organization  itself. 2° 
(0)  The  object  of  the  Missi'tsippi  Code  is  to  .secure  to  insured  a 
policy  not  to  exceed  three  thousand  dollars  from  liability  to  qny 
creditor  for  any  debt,  and  it  exempts  the  whole  proceeds,  or  any 
part  of  it,  whether  the  value  accrues  during  the  life  or  after  the 
death  of  the  insured  and  the  cash  surrender  value  of  the  policy 
is  just  as  much  policy  proceeds  within  the  intent  of  the  statute  as 
would  be  the  full  amount  after  in.sured's  death ;  that  is,  when 
insured  dies  the  policy  proceeds  are  exempt,  and  if  the  policy 
acquires  a  cash  surrender  value  during  his  life  such  ca.sh  surrender 
value  is  proceeds  and  exempt,  provided  it  does  not  exceed  the  sum 
specified  in  the  statute,  and  Federal  Bankruptcy  Act  does  not  apply 
where  statute  of  state  where  bankrupt  resides  contains  express 
exemption.'^     Under  another  decision  where  the  amount   of  the 

see  Johnson,  In  re  (U.  S.  D.  C.  1910)  U.  S.  Comp.  Stat.  1901,  p.  3451.    See 

176  Fed.  591.  1  Kellv's  Minn.  Stat.  1891,  sec.  3047. 

20  Brown    v.     Balfour     (1891)     46  ^  Dreyfus    v.     Barton     (1910)     98 

Minn.  68,  12  L.R.A.  373,  48  N.  W.  Miss.  758,  54  So.  254  (Anderson,  J., 

604;  Genl.  Stat.  1878,  c.  34,  sees.  368,  dissented).      Code   1906,    sees.    2140, 

369.    See  criticism  of  this  case  below.  2141 ;  Laws  1908,  c.  175,  p.  188,  sec. 

The   cases   of   Schillinger  v.    Boes  2141,  construed   (in  connection  with 

(1884)    85   Kv.   357,   3    S.   W.   427;  Fed.  bankr.  act.  1898,  c.  54,  sec.  70a; 

Brown  V.  Balfour    (1891)    46   Minn.  30  Stat.  565;  U.  S.  Comp.  Stat.  1901, 

68,  12  L.R.A.  373;  First  National  Bk.  p.  3451)  ;  construed  in  Feld  v.  Brod- 

V.  How  (1896)   65  Minn.  187,  67  N.  ofski,  87  Mi.ss.  727,  40  So.  816   (ex- 

W.   994,  holding  in  both  states  that  emption   up   to   $5,000,   non-resident 

the  fund  is  exempt  from  execution,  heirs  entitled). 

whether  against  the  original  member  The  Mi^^s.  Code  1906,  sec.  2141, 
or  against  the  beneficiary  who  has  provides  that  "The  proceeds  of  a  life 
been  paid  or  is  entitled  to  be  paid  insurance  policy  not  exceeding  three 
any  benefit  falling  within  the  class  thousand  dollars,  payable  to  the  ex- 
described  in  the  statutes  is  criticised  ecutor,  or  administrator  of  the  in- 
in  Hohnes  v.  Marshall  (1905)  145  sured,  shall  inure  to  the  heirs  or  leg- 
Cal.  777,  09  L.R.A.  67,  104  Am.  St.  atees,  freed  from  all  liability  for  the 
Rep.  86,  79  Pac.  534,  where  it  is  said  debts  of  the  decedent,  except  pre- 
"It  seems,  at  least,  doubtful  as  to  miums  paid  on  the  policy  by  any  one 
whether  or  not  tliese  decisions  prop-  other  than  (he  insured  and  debts  due 
erly  construed  the  statutes  of  those  for  expenses  of  la-st  illness  and  for 
states."  Citing  also  2  Freeman  on  burial,"  etc.  See  Thorap.  Dill.  & 
Executions  (3d  ed.)  sec.  234b,  Comp.  Ann.  Code  ^liss.  1892,  sec. 
as  criticising  the  statutes  of  said  1964  (1261);  Rev.  Code  1892,  sec. 
states  construes  the  above  statute  in  1964;  Code  1880,  sec.  1261,  construed 
connection  with  Fed.  Viankrnpt  act,  in  Jackson  Bank  v.  Williams  (1900) 
1S98,  c.  541,  sec.  70a,  30  Stat.  566:  77  Miss.  398,  26  So.  965,  29  Ins.  L. 
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policy  is  within  a  certain  sum  it  is  prima  facie  exempt  and  inures  to 
the  heir's  freed  from  all  liability  for  decedent's  debts  and  descends  to 
the  heirs  forming  no  part  of  the  estate  to  be  administered  by  a 
personal  representative.  If  there  are  other  policies  and  all  aggre- 
gate more  than  the  statutory  sum  of  five  thousand  dollars  that  is 
a  matter  of  defense.^ 

(p)  In  Missouri  the  statute  does  not  attempt  to  take  away  the 
right  of  contract  and  the  wife  may  be  omitted  as  beneficiary  or  not.^ 
It  is  also  held  that  other  provisions  may  be  inserted,  such  as  a  right 
to  deduct  indebtedness  due  insurer,  even  though  the  wife's  interest 
be  partly  or  wholly  defeated.*  And  where  the  statute  ^  makes  a 
policy  which  is  payable  to  the  wife,  her  sole  and  separate  property 
independently  of  her  husband's  creditors  and  representatives  the 
wdfe's  rights  are  not  affected  by  subsequent  statutes.^  And  in  this 
connection  it  may  be  stated  that  the  exemption  statute  does  not 
give  the  wife,  although  designated  as  beneficiary,  such  a  vested  in- 
terest as  to  preclude  a  change  of  beneficiai'y  under  a  stipulation  in 
the  policy  providing  therefor,' 

While  the  statute  ®  exempts  the  proceeds  from  debts  of  the 
certificate  holder  or  beneficiary  still  it  does  not  prevent  a  fund 
payable  to  insured's  legal  representatives  from  being  a  part  of 
the  estate.  The  difference  would  only  be  as  to  the  manner  of 
distribution.  And  even  though  creditors  may,  under  the  articles 
of  incorporation  of  the  association  be  designated  as  beneficiaries,  yet 
if  they  are  not  so  designated  it  does  not  follow  that  they  would 
be  entitled  to  the  fund  under  the  statute ;  it  would  go  to  the  estate 
free  of  debts,^  But  it  is  also  held  that  it  constitutes  error  to  allow 
a  claim  for  medical  services  to  be  paid  out  of  decedent's  estate  which 
consists  of  the  proceeds  of  a  certificate  of  fraternal  insurance  where 

J,  857    (wife's  interest  vested;   can-  ^  Blum  v.  New  York  Life  Ins.  Co. 

not  be  pledged  for  debt  without  her  (1906)   197  Mo.  513,  95  S.  W.  317. 

consent).  '  Clarkston    v.    Metropolitan    Life 

2  Equitable  Life  Assur.  Soe.  of  the  Ins.  Co.  (1915)  190  Mo.  App.  024, 
U.  S.  V.  Hartfield  (1905)  87  Miss.  176  S.  W.  437,  Rev.  Stat.  1909,  sec. 
548,  40  So.  21,  under  Code  1892,  sees.  6944.  See  2  Rev.  Stat.  1909,  sees. 
1551,  1965   (exempt  up  to  five  thou-  6941-6944,  sec.  7120. 

sand  dollars) .  «  Rev.  Stat.  1899,  sec.  7908. 

3  Eves  V.  Sovereign  Camp  Wood-  »  Walker  v.  Peters  (1909)  139  Mo. 
men  of  the  World  (1910)  153  Mo.  App.  681,  124  S.  AY.  35,  39  Ins.  L.  J. 
App.  247,  133  S.  W.  657;  Rev.  Stat.  319  ("legal  representatives"  does  not 
1889,  .sec.  5854.     See  Rev.  Stat.  1899,  mean  "heirs"). 

sees.  7892-7895,  7908,  7927.  On   who   are   legal   representatives 

4  Webb  V.  Missouri  State  Life  Ins.  within  life  policy,  see  notes  in  30 
Co.  (1909)  134  Mo.  App.  576,  115  S.  L.R.A.  609,  and  32  L.R.A.(N.S.) 
W.  481;  Rev.  Slat.   1899,  sec.  7895.  247. 

5  :\lo.  Rev.  Stat.  1879,  sec,  5981. 
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the  statute  exempts  such  proceeds  from  debts  of  the  certificate 
holder.  1°  It  is  also  decided  that  the  administrator  of  the  bene- 
ficiary holds  the  assets  in  trust  for  those  entitled  as  heirs  and 
the  same  are  not  subject  to  the  debts  of  the  estate."  In  another 
case  it  is  held  that,  where  a  policy  on  her  husband's  life  is  payable 
to  his  wife  and  while  he  continues  solvent  he  pays  the  premiums 
and  they  are  thereafter  paid  by  her  out  of  the  proceeds  of  her 
separate  estate  given  her  by  him  when  solvent,  the  policy  proceeds 
cannot  be  held  liable  for  his  debts.^^ 

Again,  it  is  decided  that  in  case  a  man  expends  more  than  the 
amount  allowed  by  statute  for  insurance  for  the  benefit  of  his 
family,  to  the  exclusion  of  the  claims  of  creditors,  the  courts  will 
not  apportion  the  insurance  money  thereby  obtained  between  the 
family  and  the  creditors,  but  will  give  the  latter  only  the  amount 
of  excessive  premiums  paid,  with  interest. ^^ 

(q)  Under  a  Nebraska  statute  where  a  certificate  is  issued  by  a 
fraternal  benefit  association  the  proceeds  thereof  cannot  be  sub- 
jected, before  payment  of  the  same  to  the  person  entitled  thereto, 
to  the  debts  of  either  the  certificate  holder  or  of  the  designated 
beneficiary.^*  And  when  a  reasonable  amount  of  insurance  is 
effected  upon  the  life  of  a  husband,  the  sole  object  being  to  provide 
a  fund  for  the  support  of  his  wife  in  case  of  his  death,  such  fund 
will  not  ordinarily  be  liable  for  his  debts,  but  when  an  insolvent 
debtor  takes  out  and  pays  the  premiums  on  an  endowment  insur- 
ance policy  on  his  life,  in  favor  of  his  wife,  and  she  receives  such 
endowment  from  the  insurer  during  the  lifetime  of  the  insured, 
she  takes  it  or  the. property  in  which  it  is  invested  in  her  name 
subject  to  the  claim  of  the  husband's  creditors."  And  a  membev 
of  a  fraternal  beneficiary  society  has  no  interest  or  property  in  the 
proceeds  of  a  certificate  payable  to  his  widow  or  other  dependent 

"  Beall  V.  Graham  (1807)  125  Mo.  Neb.   801,   99   N.   W.   663;    Cobbev's 

App.  38,  102  S.  W.  636.    Under  Rev.  Ann.  Stat.  1903,  see.  6489 

Stat.    1899,    see.    1418;    Ann.    Stat.  See  Neb.  Rev.   Stat.  1913    n    9''6 

^^06'  P-  1117-    ,  see.  3274  (1913,  p.  466,  see.  138,  art! 

'■'■(jrand  Lodge  Ancient  Order  10)  ("all  moneys  and  all  and  every 
Lnited  Workmen  v.  Dister  (1808)  77  benefit  under  any  policy  or  ccrtiti- 
Mo.  App.  608,  2  lAlo.  App.  Rep.  171;  cate  where  tlie  annual  premium  there- 
act    March   16,   1897,   sec.   10,    Sess.  on  inclnding  all  others  on  like  poli- 

^^12  ^^^^'tP'  ^■^^'  ''''■'^'  *^"^''  ^^^  exceed  five  hundred  dol- 

First  National  Bank  v.  Simpson   lars  shall  be  exempt,  etc  )  ■  Id   p    n;{ 
(1899)  152  Mo.  638,  54  S.  W.  506.      sec.  3301   (L.  1913,  p.  475,  sec    165)* 
"Sternberg   v.    Levy    (1901)    159    (fratenml  insurance;  benefits  not  lia- 
Mo.   617,  53   L.R.A.   438,   60   S.   W.    ble  to  attaclnnent). 
1114.     See  Judson  v.  Walker  (1900)        "  Talcott  v.  Field   (1892)   34  Neb 
loo  Mo.  166,  55  S.  W.  1083.  '  611,  33  Am.  St.  Rep.  662,  52  N   W 

1*  Coleman  v.  McGrew    (1904)    71    400. 
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persons,  that  he  can  impress  such  proceeds  with  a  trust  in  favor  of 
his  creditors;  and  a  promise  by  a  wife  to  her  husband,  that  she 
will  pay  his  debts,  does  not  create  a  trust  in  a  benefit  certificate  on 
his  life  of  which  she  is  the  beneficiary.^^  And  it  is  also  held  that 
no  equitable  rights  accrue  to  either  the  creditors  or  the  estate  of 
a  deceased  member  of  a  fraternal  beneficiary  association  whose  cer- 
tificate is  payable  to  his  heirs  where  he  dies  without  leaving  heirs  or 
designating  any  other  beneficiary  and  there  is  no  one  in  existence 
who,  under  the  rules  of  the  association,  could  become  such  bene- 
ficiary ;  and  the  fund  contemplated  by  the  certificate  will  revert  to 

the  society." 

(r)  In  New  Jersey  the  court  relying  principally  upon  English 
authority  decides  clearly  and  without  any  uncertainty  that  the 
great  weight  of  authority  holds  that  payments  on  account  of  life 
policies  for  the  benefit  of  another  must  be  considered  as  made  in 
fraud  of  creditors ;  that  a  husband  cannot  settle  money  or  property 
in  any  shape  upon  his  wife  while  he  is  indebted  and  if  he  attempts 
it  creditors  will  be  aided  by  the  court  to  reach  the  property  settled 
in  whatever  form  it  may  be  found.  This  ruling  is  applied  to 
payments  by  a  debtor  of  premiums  upon  a  policy  upon  his  own 
life  for  the  benefit  of  his  wife  and  child,  such  payments  being  held 
to  be  essentially  gifts  to  such  beneficiaries  and  conclusively  fraudu- 
lent and  as  against  creditors  existing  at  the  time  of  such  payments, 
and  it  is  further  determined  that  no  authority  exists  under  the 
statute  of  that  state  whereby  such  payments  by  a  debtor  husband 
can  be  made  so  as  to  enable  his  wife  as  beneficiary  to  hold  the  policy 
proceeds  as  again  her  husiiand's  creditor  who  w^as  such  at  the 
time  the  payments  were  made.^^     The  court  in  the  above  case  re- 

16  Fisher    v.    Donovan    (1899)     57  "  Merchants'  &  Miners'  Transpor- 

Neb.   361,  44  L.R.A.  383,  77  N.  W.  tation   Co.  v.  Borland   (1895)   53  N. 

778.  J.  Eq.  282,  31  Atl.  282.     The  statute 

On  enforceability  of  promise  by  under  which  this  decision  was  ren- 
beneficiary  to  pay  proceeds  of  life  dered  w.as  that  of  Feb.  19,  1851 
insurance" to  third"  person,  see  note  in  (Nix.  Dig.  1868,  p.  548)  as  amended 
40  L.R.A.(N.S.)  692;  on  right  of  by  act  1871  (P.  L.  1871,  p.  25;  Rev. 
third  person  to  maintain  action  upon  p.  640).  Before  amendment  the 
promise  of  beneficiary  to  insured  to  act  provided:  "1.  It  shall  be  law- 
pay  all  or  part  of  proceeds  of  policy  ful  for  any  married  woman,  by  her- 
to  sucli  third  y^erson,  see  note  in  22  self  and  in  her  name,  or  in  the  name 
L.R.A. (N.S.)  639.  of  any  third  person,  with  his  assent, 

1'  Warner  v.  Modern  Woodmen  of  as  her  trustee,  to  cause  to  be  insured 

America     (]9()3)     67    Neb.    233,    61  for  her  sole  u.se  the  life  of  her  hus- 

L.R.A.  603,  93  N.  W.  397.  band,  for  any  definite  period,  or  for 

On  disposition  of  fund  in  mutual  the  term  of  his  natural  life;  and  iu 

benefit  society  upon  failure  of  benefl-  case   of   her  surviving  her   husband, 

ciary,   see   note   in    17   L.R.A. (N.S.)  the  sum  oil  net  airionnt  of  the  insur- 

1083.  nnce  becoming  due  and  payable  by 
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pudiates  the  doctrine  of  the  Federal  Supreme  Court,  upon  this 
point  ^^  and  declares  that  it  is  not  binding  upon  the  New  Jersey 
courts.  Said  Federal  decision  holds  that  a  man  who  obtains  insur- 
ance upon  his  life  for  the  benefit  of  his  wife  and  children,  cannot, 
while  they  are  alive,  exercise  any  control  over  or  dispo^^ition  of 
the  same  without  their  consent  and  that  he  has  no  interest  therein 
of  which  he  can  avail  himself;  also,  that  his  creditors  have  no 
interest  in  the  proceeds  after  his  death,  even  though  premiums  were 
paid  by  him  while  insolvent;  also,  that  premiums  so  paid  for  a 
moderate  amount  of  insurance  upon  his  life  for  his  wife's  bcncfii 
cannot  be  recovered  of  her  after  she  has  obtained  the  insurance 
where  no  fraudulent  intent  on  her  part  or  that  of  insurer  appears. 

(s)  The  New  York  statute  exempting  such  funds  from  "debt 
or  liability"  includes  debts  contracted  before  and  after  the  fund 
is  received.^"  So  in  another  case  in  that  state  it  is  held  that  if  the 
statute  permits  a  wife  to  insure  her  husband's  life  for  her  sole  use, 
exempt  from  claims  of  her  husband's  creditors,  except  as  to  the 
excess  of  a  certain  sum  paid  for  premiums  out  of  her  husband's 
property,  and  the  wife  pays  the  entire  premiums  out  of  her  separate 
property,  without  the  same  having  been  repaid  to  her,  she  is  entitled 
to  the  insurance  money,  to  the  entire  exclusion  of  liability  for 
the  husband's  debts.^^  It  is  also  declared  that  the  purpose  and 
'intent  of  the  New  York  statute  of  1840  permitting  a  mai-ried  woman 

the  terms  of  the  insurance,  shall  be  woman,  and  to  that  of  her  children 
payable  to  her,  to  and  for  her  own  according  to  the  terms  and  provisions 
use,  free  from  the  claims  of  the  rep-  of  the  policy  or  assignment  and  sub- 
resentatives  of  her  husband  or  his  jeet  to  the  provisions  of  the  preeed- 
creditors;  but  such  exemption  shall  ing  sections  as  to  premiums  paid  in 
not  apply  where  the  amount  of  the  fraud  of  creditors,  which  is,  that  sub- 
premium  annually  paid  shall  exceed  ject  to  the  statute  of  limitations  the 
$100.  2.  In  case  of  the  death  of  the  amount  of  premiums  so  paid,  "with 
wife  before  the  decease  of  her  hus-  interest  thereon  shall  inure  to  their 
band,  the  amount  of  the  insurance  benefit  from  the  proceeds  of  the  pol- 
may  be  made  payable,  after  the  death,  icy." 

to  her  children  for  their  use,  and  to  ^^  In  Central  Bank  of  Washington 

their   guardian,   if   under   age."     As  v.  Hume  (Hume  v.  Central  Bank  of 

amended  the  last  clause  of  see.  1  was  Washington :     Washington     Central 

omitted.     This  statute  as  amended  is  Bank   v.   Hume)    (1888)    128   U.    S. 

that   of  P.   L.  1902,  p.  422;   Comp.  19.'),  32  L.  ed.  370,  9  Sup.  Ct.  41. 

Stat.   (1709-1910)   p.  2850,  sees.  35,  20^13,.)^  y   Lynch  (1895)  65  N.  Y. 

36;  sec.  37.     Id.   provides  as  to  as-  St.  Rep.  68,  under  Laws  N.  Y.  1884, 

signnient    of    policy    by    a    married  c.  116,  Laws  N.  Y.  1889,  c.  520. 

woman,   sec.   38    provides   as   to   the  ''^Matter  of  Goss;   In  re  Tuthill; 

risht  of  a  beneficiary  to  the  proceeds;  In  re  Rogers  (1893)  71  Hun  (N.  Y.) 

riglit  of  action,  and  premiums  paid  120,  54  N.  Y.  St.  Rep.  199,  24  N.  Y. 

in   fraud   of  creditors;   sec.  39   pro-  Supp.   623.     See   O'Rourke  v.   Jolin 

vides  that  policies  shall  inure  to  the  Hancock  Mut.  L.  Ins.  Co.  (1895)  63 

separate  use  and  benefit  of  a  married  N.  Y.  St.  Rep.  522. 
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to  insure  lier  husband's  life  by  herself,  etc.,  and  exempting  the 
proceeds  of  the  insurance,  payable  to  her  if  she  survives  him, 
from  the  claims  of  his  representatives  or  creditors  except  where 
the  annual  premiums  paid  exceed  a  certain  sum,  was  to  provide 
support  for  the  wife  in  case  of  possible  widowhood  and  put  it  beyond 
the  power  of  either  husband  or  wife  to  take  away  the  same,  and 
this  precluded  interference  by  the  husband  with  his  wife's  vested 
interest,  and  also  voided  all  assignments  by  the  wife  of  her  interest 
in  said  policies,  and  in  such  case  the  statute  need  not  be  referred 
to  in  the  policy  in  order  to  obtain  the  protection  thereof.  The 
wife's  right  as  to  assignment  of  the  policy  was,  however,  changed 
by  subsequent  amendments  and  incorporated  in  the  Domestic 
Relations  Law  which  is  a  substantial  re-enactment  of  the  provi- 
sions of  said  statute.^^  But  a  policy  or  trust  certificate  agreeing  to 
pay  a&sured's  wife  if  she  survive  him  a  certain  sum  of  money  in 
ten  equal  annual  payments  or  in  case  she  predeceases  insured  pay- 
ment is  to  be  made  to  his  estate  or  to  any  beneficiary  named  by 
him  and  in  case  the  policy  lapses  for  nonpayment  of  premiums 
after  two  annual  payments  a  paid-up  policy  is  to  be  issued  for  a 
certain  amount  to  the  beneficiary,  with  a  provision  also  for  surren- 
der at  any  time  for  paid-up  insurance  or  other  value,  constitutes 


22  Grems  v.  Traver  (1914)  148  N. 
Y.  Supp.  200,  87  Misc.  644,  44  Ins. 
L.  J.  226,  Emerson,  J.,  aft"d  14!)  N. 
Y.  Supp.  1085,  Laws  1840,  c.  80,  in- 
corporated with  amendments  in  Do- 
mestic Relations  Law,  sec.  52,  Con- 
sol.  L.  c.  14. 

"A  married  woman  may,  in  her 
own  name,  or  in  the  name  of  a  third 
person,  with  his  consent,  as  her  trus- 
tee, cause  the  life  of  her  husband  to 
be  insured  for  a  definite  period,  or 
for  the  term  of  his  natural  life. 
Where  a  man'ied  woman  survives 
such  period  or  term  she  is  entitled  to 
receive  the  insurance  money,  payable 
by  the  terms  of  the  policy,  as  her 
separate  propertj',  and  free  from 
any  claim  of  a  creditor  or  represen- 
tative of  her  husband,  except  that 
where  the  premium  paid  annually  out 
of  the  husband's  property  exceeds 
five  hundred  dollars,  tliat  portion  of 
the  insurance  money  which  is  pur- 
chased by  excess  of  premium  above 
five  hundred  dollars,  is  primarily  lia- 
ble for  the  husband's  debts.  The  pol- 
icy may  provide  that  the  insurance, 


if  the  married  woman  dies  before  it 
becomes  due  and  without  disposing 
of  it,  shall  be  paid  to  her  husband 
or  to  his,  her  or  their  children,  or  to 
or  for  the  use  of  one  or  more  of  those 
persons;  and  it  may  designate  one  or 
more  trustees  for  a  child  or  children 
to  receive  and  manage  such  money 
until  such  child  or  children  attain 
full  age.  The  married  woman  may 
dispose  of  such  policy  by  will  or 
written  acknowledged  assignment  to 
take  effect  on  her  death,  if  she  dies 
thereafter  leaving  no  descendants  sur- 
viving. After  the  will  or  assign- 
ment takes  etfeet,  the  legatee  or  as- 
signee takes  such  policy  absolutely. 
"A  policy  of  insurance  on  the  life 
of  any  person  for  the  benefit  of  a 
married  woman  is  also  assignable  and 
may  be  surrendered  to  the  company 
issuing  the  same,  by  her  or  her  legal 
representative,  with  the  written  con- 
sent of  the  assured."  Domestic  Re- 
lations Law  of  N.  Y.  (Consol.  Laws 
1909,  c.  19)  sec.  52;  1  Birdscve's 
Com.  &  G's  Consol.  L.,  N.  Y.  Ann. 
pp.  1044-1Q48. 
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die  husband's  property  during  his  lifetime  and  the  wife's  interest 
IS  contingent  upon  her  surviving  him,  and  the  Domestic  Relations 
Law  of  New  York  refers  only  to  such  policies  as  are  the  absolute 
property  of  a  married  woman  or  her  children  and  must  be  one 
which  she  may  dispose  of  by  will  or  assign  or  surrender  with  her 
husband's  written  consent,  and  does  not  apply  to  a  policy  which 
does  not  contain  such  provisions  especially  where  the  wife  is  not 
a  party  to  the  proceedings.^  And  where  a  policy  was  taken  out  by 
a  husband  on  his  life  payable  to  his  wife  for  her  sole  use,  if  living, 
in  conformity  with  the  statute,  and  if  not  living,  to  their  children^ 
or  their  guardian  for  their  use,  it  was  held  that  under  the  New 
York  statute  in  force  at  the  time  that  the  wife's  interest  was  wholly 
dependent  upon  her  surviving  her  husband,  and  upon  her  death 
before  her  husband  her  interest  in  the  policy  ceased,  and  it  was 
also  declared  that  the  words  ''in  conformity  with  the  statute"  neces- 
sarily related  to  the  receipt  of  the  proceeds  of  the  policy  in  her  life- 
time and  of  her  holding  the  same  free  from  the  claims  of  the  repre- 
sentatives of  her  husband  or  any  of  his  creditors  or  any  party  or 
parties  claiming  by,  through  or  under  him.  This  decision  is  an 
important  one  here,  in  that  it  states  the  history  of  the  statutes  of 
New  York  upon  the  question  of  such  exemptions  as  are  considered 
under  this  section.^     In  another  New  York  case  the  action  was 

*  White,  In  re  (1909)  174  Fed.  333,  insurance  'Shall  be  payable  to  her, 

98    C.    C.    A.   205,   26    L.R.A.(N.S.)  to  and  for  her  own  use,  free  from 

4ol,  aff'd   (1910)   184  Fed.  991,  106  the  claims  of  the  representatives  of 

C.  C.  A.  668.     Cited  in  Draper,  In  re  her  husband,  or  of  any  of  his  credi- 

(1914)    (U.  S.  D.  C.)   211  Fed.  230,  tors,'    except   where   the    amount    of 

233;   Judson,   In   re    (U.    S.   D.   C.)  the  annual  premium  exceeds  a  sum 

(1911)   188  Fed.  702,  707;  Herr,  In  stated.      The  act   also  provided  that 

re    (U.   S.   D.    C.)    (1910)    182   Fed.  'In   case   of  the   death   of   the   wife, 

2^^^'  before   the  decease  of  her  husband, 

Bradshaw  v.  Mutual  Life  Ins.  Co.  the    amount    of    the    insurance    may 

of  N.  Y.  (1907)  187  N.  Y.  347,  80  N.  be  made  payable  after  her  death  to 

E.  203,  36  Ins.  L.  J.  414,  rev'g  95  N.  her   children   for   their   use,   and   to 

Y.    Supp.   780,   109   App.   Div.   375.  their  guardian,  if  under  age.'    Chap- 

fhis^  case  also  decided  that  upon  the  ter  187,  p.  306,  of  the  Laws  of  1858, 

wife's  death  leaving  no  children  she  is.  with  the  exception  of  certain  ver- 

had  no  interest  which  couKl  pass  by  bal  cliangcs  that  are  not  now  impor- 

her  will.     Tlie  court,   i)er  Chase,  J.,  tant,  the  same  as  c.  80,  p.  59,  of  the 

said :    "C.  80,  p.  59,  of  the  laws  of  Laws  of  1840.     This  court,  in  Eadie 

1840,  made  it  lawful  for  any  married  v.   Slimmon,  26  X.  Y.  9,  17,  stated 

woman,  by  herself,  and  in  her  name,  the  reasons  and  purposes  of  such  stat- 

or  m  the  name  of  any  third  person,  utes.     From  the  opinion  we  quote  as 

with    his    assent,    as   her   trustee,   to  follows:    'Bv  the  common  law  a  pcr- 

cause  to  be  insured,  for  her  sole  use,  son,  could   insure    his    own    life    for 

the    life    of    her   husband.      And    it  any  sum  for  which  he  might  choose 

provided  that,  in  case  of  her  surviv-  to  pay  the  premium,  and  "which  the 

mg  her  husband,  the  amount  of  the  insurers  would  engage  to  insure-  but 
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brought  by  the  administrator  with  the  will  annexed  to  recover  for 
the  benefit  of  the  creditors  of  his  testator  from  the  widow  the 


if  one  desired  to  insure  the  life  of  an    ordinary    security    for    money.' 

another,  he  could  only  insure  the  in-  Changes  were  made  in  these  acts  by 

terest   which   he   had   in   such   other  c.  70,  p.  214,  of  the  Laws  of  1862; 

life.      If   he   undertook   to   insure   a  c.  656,  p.  1413,  of  the  Laws  of  1866 ; 

gross  sum,  and  the  contract  was  not  c  277,  p.  612,  of  the  Laws  of  18/0, 

susceptible   of   a   construction   which  and  c.  821,  p.  1234,  of  the  Laws  of 

would  Umit  the  recovery  to  the  actual  1873.     And  when  the  policy  in  ques- 

damages      sustained,      the      contract  tion  was  given  the  statutory  authority 

would    be    void    under    the    statutes  of   a  man-ied   woman   to   insure  the 

against    betting    and    gaming.      This  life  of  her  husband  for  her  sole  use, 

principle  the  legislature  of  the  act  of  so  far  as  now  material,  remained  the 

1840,  Laws  1840,  p.  59,  e.  80,  relaxed  same  as  stated  in  said  c.  80,  p.  59, 

in  respect  to  insurance  as  effected  by  of  the  Laws  of  1840,  and  the  act  as 

a  married  woman  for  any  sum  which  amended  then  provided  that  the  pol- 

she  and  the  insurance  company  might  icy  'Shall  be  payable  to  her,  to  and 

see  fit  to  contract  for.     It  was  pro-  for  her  own  use,  free  from  the  claims 

vided  that,  in   the  case  of  her  sur-  of  the  representatives  of  the  husband, 

viving  her  husband,  the  amount  pay-  or   of  any  of  his   creditors,   or  any 

able  by  the  terms  of  the  policy  should  party  or  parties  claiming  by,  through 

be  payable  to  her  for  her  own  use,  or  under  him.' — Laws  18/0,  p.   612, 

free  from  all  claims  of  the  represent-  c.  277,  sec.  1. 

atives  of  her  husband  or  of  his  cred-        "And  the  second  section  of  the  act 

itors.      There   is   another   feature  in  provided   that   'Any  policy  in  favor 

the  act  which  shows  that  it  was  an  of  a  married  woman,  or  of  her  and 

enabling,  and  not  a  declaratory,  pro-  her  children,  or  assigned  in  her,  or 

vision.     By  the  general  rules  "of  law  in   her  and  their  favor,   on  written 

a  policy  on  the  life  of  one  sustain-  request     of     said     married     woman, 

ing  only  a  domestic   relationship   to  •     •     •     may  be  surrendered  to  and 

the   insiired   would   become   iuopera-  purchased    by   the   company   issuing 

tive  by  the  death  of  such  insured  in  the  same  in  the  same  manner  as  any 

the  hfetime  of  cestui  que  vie,  or,  if  other  policy.     And  such  married  wo- 

it  could  be  considered  as  existing  for  man  may,  in  case  she  have  no  child 

any    purpose    after    that    event,    it  or  children  born  of  her  body,  or  any 

would  be  for  the  benefit  of  the  per-  issue  of  any  child  or  children  bom  of 

sonal  representatives  of  the  insured;  l^er  body,  dispose  of  such  policy  in 

but  by  this  act  the  contract  may  be  and  by  a  last  will  and  testament,  or 

continued   in    favor   of   the   children  any  instrument  in  the  nature  of  a  last 

of  the  insured  wife  after  her  death,  ^^'i^l  and  testament    .    .    .    which  dis- 

These  features   distinguish  this  case  Position   lawfully   made   shall   invest 

from  that   of  an  ordinary   chose  in  the  person  or  persons  to  whom  such 

action  belonging  to  a  married  woman  P^^^^'^  ^^'""^^  ^^^^^  ^^^^  ^°  bequeathed. 


or  granted  and  conveyed,  with  the 
same  rights  in  respect  thereto  as  such 
married  woman  would  have  had  in 
case  she  survived  the  person  on  whose 


as  her  separate  estate.  The  provi- 
sion is  special  and  peculiar,  and  looks 
to  a  provision  for  a  state  of  widow- 
hood and  for  oriihan  children;  and  lTf7s'uch"pofic7 was  "issued.  .  .  . 
It  would  be  a  violation  of  the  spirit  Laws  1873,  p.  1235,  e.  821,  sec.  2. 
of  the  provision  to  hold  that  a.  wife,  "All  of  these  acts  in  terms  relate 
insured  under  this  act,  could  sell  or  to  insurance  on  the  life  of  a  hus- 
trafTic  with  her  policy  as  though  it  band  when  taken  by  a  wife  in  her 
were   realized   personal   property   or    name,    or   in    the    name    of    a    third 
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surplus  of  insurance  purchased  by  his  testator  upon  his  life  in  excess 
of  annual  premiums  of  five  hundred  dollars,  pursuant  to  the  Do- 
person  with  his  assent  as  her  trustee    individual  contract.     Corrie  J.  Brad- 


for  her  sole  use.  All  of  these  acts 
were  repealed  with  the  passage  of 
Domestic  Relations  Law,  Laws  189G, 
p.  221,  c.  272,  and  the  substance  of 
the  several  acts  was  codified,  restated 
and  somewhat  modified  by  see.  22  of 
said  domestic  relations  law.  Said 
see.  22  of  the  domestic  relations  law 
also  provides : — 'A  policy  of  insur- 
ance on  the  life  of  any  person  for 
the  benefit  of  a  married  woman,  is 
also  assignable  and  may  be  surren- 
dered to  the  company  issuing  the 
same,  by  her,  or  her  legal  representa 


shaw's  interest  in  the  policy  in  ques- 
tion was  never  absolute,  but  con- 
tingent. She  did  not  liave  an 
unconditional  assignable  interest  in 
the  policy.  The  sole  condition  upon 
which  the  policy  was  ever  to  become 
payable  to  her,  or  through  her,  was 
that  she  survive  her  husband.  In  the 
policy  under  consideration  the  use  of 
the  words  'in  conformity  with  the 
statute'  is  necessarily  related  to  the 
receipt  of  the  proceeds  of  the  policy 
in  the  lifetime  of  Corrie  J.  Bradshaw, 
and    of   her   holding   the   same   free 


five,  with  the  written  consent  of  the    from  the  claims  of  the  representatives 
assured.'  of  the  husband  or  any  of  his  creditors 

This  was  in  part  taken  from  c.  248,    or  any  party  or  parties  claiming  by. 


p.  326,  of  the  Laws  of  1879  which 
last  act  was  also  repealed  with  the 
passage  of  said  domestic  relations 
law.  It  will  be  seen  therefore,  that 
the  statutes  authorize  a  married  wo- 
man to  enter  into  a  contract  with 
an  insurance  company  for  insurance 
in  her  name,  or  in  the  name  of  a 
third  person  with  his  assent  as  her 
trustee,  on  the  life  of  her  husband,  written 
and  they  also  recognize  that  insur- 
ance may  be  taken  by  a  person  on 
his  own  life  for  the  benefit  of  a 
married  woman.  It  is  an  insurance 
contract  of  the  former  class  that  is 
referred  to  in  the  statutes  that  we 
have  quoted  giving  a  married  woman 
power  to  dispose  by  will  of  such  pol- 
icy of  insurance.  The  right  to  dis- 
pose of  insurance  by  will  is  based 
upon  the  vested  interest  which  the 
wife  has  in  the  insurance.  The  stat- 
utes providing  that  insurance  taken 
by  a  wife  on  the  life  of  her  husband 
may  be  made  payable  after  her  death 
to  her  children  for  their  use,  and  to 
their  guardian  if  under  age,  is  per- 
missive, and  when  a  policy  is  so 
made  payable  it  is  a  contingent  lim- 
itation   upon    the    married    woman's 


through  or  under  him.  By  the  statute 
in  force  when  the  poHcy  was  given  a 
married  woman  who  had  no  child  or 
children  could  dispose  by  will  of 
a  policy  which  is  governed  by  said 
statutes  and  is  payable  'in  favor 
of  a  married  woman,  or  of  her 
and  her  children,  or  assigned  in 
her,  or  in  her  or  their,  favor,  on 
request  of  said  married 
woman.'  The  difficulty  with  the 
defendant's  position  is  that  the  pol- 
icy in  question  does  not  come  within 
the  terms  of  the  statute  authorizing 
a  married  woman  to  dispose  of  such 
policy  by  will,  and  that  the  language 
of  the  policy  shows  that  Corrie  J. 
Bradshaw's  interest  in  the  policy  was 
wholly  dependent  upon  her  sundving 
her  husband.  Most  of  the  authori- 
ties mentioned  in  the  prevailing  opin- 
ion of  the  Appellate  Division  on  the 
decision  of  the  appeal  in  that  court, 


109  App.  Div.  375,  and  which  are 
relied  upon  by  the  respondent  in  this 
appeal,  are  referred  to,  and  satisfac- 
torily explained  and  dislingiiished 
from  this  case,  in  the  dissenting  opin- 
ion therein.  That  the  interest  of  a 
married  woman  in  a  policy  of  in- 
surance, even  if  construed  under  the 


absolute  title  to  the  proceeds  of  the    statutes,  is  subject  to  f.ucli  limitations 
policy  which   has  resulted  from  her    as  are  contained  in  the  jiolicv  is  held 
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mestic  Relations  Law.^  And  it  was  claimed  that  the  premiums 
were  paid  by  insured  with  his  own  funds  and  that  the  insurance 
money  was  impressed  with  a  trust  in  favor  of  said  creditors  for 
such  excess.  Some  of  the  insurers  were  what  is  called  old-lin& 
companies  and  the  other  insurers  were  fraternal  benefit  societies, 
or  benefit  or  assessment  associations.  The  amount  of  annual  pre- 
miums or  assessments  paid  to  all  the  insairers  aggregated  more 
than  the  above-stated  sum,  but  was  less  in  each  kind  of  insurance. 
That  section  of  the  Insurance  Law  of  the  state  which  governs  life 
or  casualtv  insurance  corporations  upon  the  assessment  or  co-opera- 
tive plan,'  and  which  exempts  from  execution  or  seizure  by  any 
legal  or  equitable  process  the  proceeds  to  pay  any  debt  or  liability 
to^the  member  or  of  the  widow  of  a  deceased  member  designated  as 
the  beneficiary  and  which  was  incurred  before  said  proceeds  were 
paid  to  her,*  and  also  that  section  of  said  Insurance  Law  which 
governs  fraternal  beneficiary  societies,  orders,  or  associations  and 
which  provides  a  like  exemption  of  the  proceeds,^  were  both  in- 
volved. It  was  held  that  the  legislative  intent  in  enacting  these 
last  two  provisions  or  sections  to  place  co-operative  and  assessment 
insurance  in  a  class  by  itself  was  to  relieve  such  insurance  from 
the  operation  of  the  Domestic  Relations  Law  ^  making  insurance 
money  realized  by  a  wife  on  the  life  of  her  husband  subject  to  his 
debts  where  the  annual  premiums  paid  out  of  his  property  exceeds 
five  hundred  dollars,  and  therefore  as  the  premium  paid  out  for 
the  so-called  old-line  insurance  did  not  exceed  that  sum,  said  admin- 
istrator could  not  recover.''    Again,  the  Domestic  Relations  Law  of 

in  United  States  Trust  Co.  v.  Mutual  mestic  Relations  Law  applies  as  well 
Benefit  Life  Ins.  Co.  115  N.  Y.^  152 ;  to  moneys  realized  from  co-operative 
Walsh  V.  Mutual  Life  Ins.  Co.  133  N.  and  benefit  insurance  as  it  does  to 
Y.  408,  and  Fidelity  Trust  Co.  v.  'old  line'  insurance;  for  if  sec.  52 
Marshall,  178  N.  Y.  468.  Corrie  J.  of  the  Domestic  Relations  Law  does 
Bradshaw,  having  died  before  the  in-  not  govern  co-operative  and  benefit 
sured,  had  no  interest  in  the  policy  insurance  then,  inasmuch  as  the  pre- 
that  survived  her  death."  miums  paid  for  'old  line'   insurance 

3  1909   c.  19    sec.  52.  did  not  exceed  the  $.)00  limit,  there 

*N.  Y.  Ins.  L.  1909"' c.  33,  sec.  212.    can  be  no  recovery  in  this  action. 
5  N.  Y.  Ins.  L.  1909,  e.  33,  see.  238.        ''So  far  as  we  have  been   able  to 
^  1909    c.  19    sec.  52.  ascertain,  or  the  researches  of  coun- 

n)omini'ck  v.  Stern  (1912)  139  N.  sel  disclose,  there  is  no  adjudicated 
Y.  Supp.  59,  79  ?.Iisc.  271,  aff'd  case  reported  which  passes  upon  the 
(mem.)  142  N.  Y.  Supp.  1115,  157  question  presented. 
App.  Div.  944.  The  court,  per  "In  the  investigation  of  this  ques- 
Wheeler,  J.,  said:  "The  question  is,  tion,  we  naturally-  inquire  as  to  the 
therefore,  presented,  whether  the  ex-  purpose  and  intent  of  the  legislature 
emptions  provided  for  in  the  section  in  the  passage  of  the  acts.  This  is 
last  quoted  control,  or  whether  the  to  be  gatliered  not  only  from  the  Ian- 
provision  of  section  52  of  the  Do-    guage    of    the    acts   themselves,    but 
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from  their  relation  to  each  other  in  enjoyment  of  the  benefit  of  such  in- 

the   order  of   the   time   of  their   en-  surance,  free  from  the  claims  of  the 

actment  into  law.  creditors   of   the   member   whose   life 

"Investigation  discloses  that  as  far  was    insured.      The    framers    of    the 

back  as  1840   the  legislature  passed  statute  undoubtedly  had  in  mind  the 

an    act    containing   substantially    the  i)robabiIity  or  possibility  that  in  the 

same  provisions  as  those  embodied  in  absence    of    some    such    express    ex- 

the  present  52nd  section  of  the  Do-  emption  the  prior  statute  limiting  the 

mestic  Relations  Law  (Laws  of  1840,  amount  of  insurance  exempt  from  the 

c.  80).     The  statute  of  1840  has  been  claims    of    creditors    of    tlie    insured 

amended  from  time  to  time  until  it  might   operate    on    co-operative    and 

appears  in   its   present  form   in   the  benefit     insurance;     and,     to     guard 

Domestic  Relations  Law  of  the  Con-  against  such  a  contingency  or  possi- 

solidated  Laws  of  the  state.  bility,   provided  for  the   exemptions 

"The     exemption      clauses      upon  embodied  in  the  law  relating  to  such 

which  the  defendant  relies  have  their  life  insurance. 

source  in  subsequent  legislation.  It  "If  it  w^ere  not  to  meet  just  this 
was  not  until  1883  that  the  legisla-  situation  and  guard  against  it,  the 
ture  of  the  state  undertook  to  regu-  exemption  clauses  as  originally  en- 
late  co-operative  and  assessment  life  acted  in  the  law  of  1883  would  have 
insurance  associations.  In  that  year,  been  idle;  for  under  the  common  law- 
it  passed  'An  act  to  provide  for  the  and  independent  of  the  statute  such 
incorporation  of  co-operative  or  as-  insurance  could  not  have  been 
sessment  life  and  casualty  insurance  reached  by  the  creditors  of  the  mem- 
associations  and  societies.'  Laws  of  ber  whose  life  was  insured.  Bown 
1883,  c.  175.  Section  19  of  that  act  v.  Catholic  Mutual  Benefit  Assoc, 
provided  that:  'The  money  or  other  (1884)  33  Hun,  263;  Beechel  v.  Im- 
benefit,  charity,  relief  or  aid  to  be  perial  Council  Order  of  United 
paid,  provided  or  rendered  by  any  Friends  (1891)  58  Id.  7;  aff'd  124 
corporation,  association  or  societv  au-  N.  Y.  661;  Boasburg  v.  Cronan 
thorized  to  do  business  under  this  act  (1890)  30  N.  Y.  St.  Rep.  483; 
shall  be  exempt  from  execvition,  and  Bloomingdale  v.  Lisberger  (1881)  24 
shall  not  be  liable  to  be  seized,  taken  Hun,  355;  Pingree  v.  Jones  (1895) 
or  appropriated  by  any  legal  or  equi-  80  111.  177;  Leonard  v.  Clinton 
table  process,  to  pay  any  debt  or  lia-  (1882)  26  Hun,  288;  Pinneo  v.  Good- 
bility  of  a  member.'  speed    (1887)    120  111.  524;  25  Cye. 

"From   this   beginning  by   amend-  896,  and  cases  cited, 

ments  and  other  enactments,  the  stat-  "The  inference  is,  therefore,  irre- 

utes    governing    exemptions    of    this  sistible  that  the  legislature  intended 

class  of  insurance  have  finally  taken  by  these  exemptions  to  place  co-oper- 

the  form  contained  in  the  present  see-  ative  and  assessment  insurance  in  a 

tions  2]  2  and  238  of  the  Insurance  class  by  itself,  and  to  relieve  such  ii>- 

Law  of  the  state.  surance   from   the   operation    of   the 

"It  seems  clear  to  our  mind  that  statute     making     insurance     moneys 

when  the  legislature  passed  the  first  realized    by    a   wife    subject    to    the 

and  original  statute  of  1883,  exempt-  debts  of  the  husband  where  the  in- 

ing  co-operative  and  assessment  life  surance  premiums  paid  exceed  a  oer- 

insurance  from  liability  for  the  debts  tain  amount.     Moreover,  to  hold  oth- 

of  a  member,  its  purpose  was  to  save  erwise  would  do  violence  to  the  plain 

and  relieve  such  in.surance  from  the  and    explicit    language    of    the    stat- 

operation  of  the  statute  of  1840,  or  utes  in  question. 

any    of   the   subsequent    amendments  "The  fact   tiiat  these  various  stat- 

thereto,   and  to   secure   absolutely  to  utes  under  discussion  have   been    re- 

the  beneficiaries  of  such  insurance  the  enacted  into   the   Consolidated   Laws 
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New  York  ^  exempting  the  proceeds  of  a  policy  on  a  husband's  hfe  in 
excess  of  what  may  be  purchased  by  premiums  annually  paid  over 
five  hundred  dollars  is  held  applicable  to  policies  negotiated  by 
either  the  husband  or  wife.  And  such  proceeds  so  purchased  by 
such  excess  become  an  equitable  asset  which  may  be  applied  towards 
satisfaction  of  the  insured's  debts  whether  the  excess  premiums  were 
paid  before  or  after  the  debt  was  incurred.^ 

(t)In  North  Carolina  under  the  constitution  i°  one  may  insure 
his  own  life  for  the  benefit  of  his  wife  and  children,  and  they  will 
be  entitled  to  the  proceeds,  free  from  the  claims  of  the  insured's 
creditors ;  "  and  the  intent  of  said  provision  of  the  constitution 
clearly  is  to  provide  for  them  so  that  they  may  not  be  left  destitute 
by  the  death  of  the  husband  and  father,  and  it  is  personal  to 
them  when  they  survive.^^  So  the  purpose  of  the  statute  is-  to 
enable  the  husband  to  make  valuable  provision  for  his  wife  and 
children  after  his  death  above,  beyond,  and  unaff'ected  by  his  estate, 
personal  and  real,  and  the  conditions  of  the  same  remaining  after 

of  the  state  does  not  change  in  any    tory  fund  which  can  only  be  applied 

way   the    construction    to    be    placed    to   creditors'    claims   after  decree   in 

upon  them.  equity)  ;  surrogate  court  no  jurisdic- 

"The  rule  prescribed  for  the  con-    tiun    of    credifoi-s'    bill;    New    York 

struction    of   the    Consolidated    Stat-    creditors    and    New    Jersey   adminis- 

utes  of  the  state  expressly  provides    tratrix)  ;  Dannhauser  v.  Wallenstein 

that:     'For  the   purpose   of      deter-    (1901)  169  N.  Y.  199,  62  N.  E.  160, 

mining  the  effect  of  any  of  the  pro-    31  Ins.  L.  J.  367   (N.  Y.  exemption 

visions    or    sections    thereof    or    any    statutes  reviewed  down  to  1879.   Case 

other  provision  or  section  thereof,  or    considered    under    §     2347     herein)  ; 

of   any   special    law   theretofore    en-    Peoples  Bank  of  Butfalo  v.  Cushman 

acted,    the    several     provisions     and    (1905)    95    N.    Y.    Supp.    882,    109 

sections     of     such    laws,     and     code    App.   Div.   349;   Waldron  v.   Becker 

amendments  and  said  act  amendatory    (1901)    68  N.  Y.   Supp.  402    (under 

thereof  shall  not  be  considered  as  hav-    L.   1840,   c.   80    (endowment   policies 

ing  been  enacted  or  re-enacted  by  the    pledged   by  wife ;   insolvent   had   in- 

legislature  at  the  time  of  the  passage   terest  therein  which,  subject  to  liens 

of  the  Consolidated  Laws  or  such  code   of  wife  and  creditor,  passed  to  trus- 

amendments  or  said  act  amendatory    tee  in  bankruptcy;  wife  held  by  as- 

Ihereof,  hut  as  having  been  enacted    signment).     Bull  v.   Case    (1899)   58 

as   of  the  various  times   when   .such    N.  Y.  Supp.  774,  41  App.  Div.  391, 

provisions  and  sections  first  became    alf'd   165   N.   Y.   578,   59   N.   E.   301 

laws  by  any  earlier  statutes,'  etc."  (N.  Y.  L.  1892,  c.  690,  sec.  238,  as 

8  Coiisol."  L.  1909,  c.  19,  sec.  52.        to  beneficial  associations :  exemption 

3  Guardian    Trust    Co.    v.    Straus    limited    to    cases    of    benefits    to    be 

(1910)    123    N.    Y.    Supp.    852,   139    paid). 

App.  Div.  884,  affd    (mem.)   201  N.        1°  Article  10,  sec.  7. 

Y.  546,  96  N.  E.  1129.  ii  Burwell  v.  Snow   (1890)   107  N. 

See    also   the   following   decisions:    C.  82,  11  S.  E.  1090. 
Thomp.son,  In  re    (1906)    185  N.  Y.        12  Hooker  v.  Sugg   (1889)    102  N. 
574,  78  N.  E.  74  (insurance  moneys    Car.    115,   11   Am.    St.   Rep.    717,   3 
not  assets  of  estate,  but  special  statu-    Ij.R.A.  217,  8  S.  E.  919. 
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his  death. 1'  In  said  state  it  is  held  that  a  general  creditor  of  the 
society  or  association  cannot,  under  its  laws,  attach  funds  held  for 
the  purpose  of  satisfying  claims  of  widows  and  orphans  of  decea.^ed 
members  but  resort  must  be  had  for  the  payment  of  said  indebt- 
edness to  the  per  capita  tax  and  dues  of  said  order.^* 

(u)  In  Ohio  the  exemption  of  the  proceeds  of  a  fraternal  bene- 
ficiary association  certificate  from  hability  for  deljts  of  the  holder 
or  beneficiary  made  by  the  statute  of  1896  ^^  is  held  invalid  because 
it  confers  upon  such  societies  and  the  members  thereof  a  special 
privilege  not  given  to  other  insurance  companies  and  benefit  societies 
and  violates  the  constitution  of  that  state  "  in  that  it  denies  the 
equal  protection  of  the  laws.^'' 

The  statute  of  1890  ^»  of  that  state,  permitting  one  to  insure  his 
life  for  benefit  of  his  wife  and  children  to  the  extent  of  a  policy 
represented  by  one  hundred  and  fifty  dollars  in  annual  premiums, 
the  balance  to  go  to  his  personal  representatives  and  creditors,  is 
held  to  apply  as  well  to  a  policy  issued  by  a  foreign  company,  as  to 
one  issued  by  an  Ohio  company, ^^  Under  the  original  statute  ^° 
of  that  state  the  administrator  could  recover  the  amount  of  insur- 
ance in  excess  of  that  which  the  insured  was  authorized  to  carry. ^ 

• 

"Burwell  v.  Snow   (1890)   107  N.  Loper   &   Co.   v. 'Paxton    (1891)    48 

Car.  82,  86,  11  S.  E.  1090,  per  Mer-  Ohio   St.   2G6,   26   N.   E.   1051;    Mc- 

riman,   C.   J.     See  Rev.    Stat.   1905,  Call   v.    Pixley    (1891)    48   Ohio    St. 

sees.  4771,  4772.  379,   27  N.   E.   887;    Cross  v.   Arm- 

i^Brenizer    v.     Supreme     Council  strong    (1887)    44   Ohio   St.   613,   10 

Roval  Arcanum   (1906)   141  N.  Car.  N.    E.    160;    Wao'ner   v.    Harraan,   7 

409,  6  L.R.A.(N.S.)   235    (annotated  Am.    Law   Rec.    6/0;   Union   Central 

on  liability  of  funds  held  by  mutual  Life   Ins.    Co.    v.    Eckert,    6    Am.   L. 

benefit  societies  to  the  claims  of  their  Rec.   452.      The  court   in  the  princi- 

creditors),  53  S.  E.  835.  pal  ease  (173  Fed.),  per  Sater,  Dist. 

15  Act  April  27,  1896,  92  Ohio  L.  J.,  said  the  Weber  Case  "involved  in 

360.  their  then  existing  form  both  sections 

1^  Const.  Art.  2,  sec.   1.  3628   and   3629,   and   recognized   the 

"Williams   v.    O'Donough    (1901)  rights  of  both  creditors  and  personal 

65  Ohio   St.  499,  56  L.R.A.  766,  63  representatives  to  sue  for  a  recovery. 

N.  E.  84.  The    omission    in    section    3628,    as 

18  Rev.  Stat.  1890,  vol.  1,  sees.  3628,  amended,  of  express  authorization  on 
3629.  the  part   of  the   deceased's   personal 

19  Cross  v.  Armstrong  (1886)  44  representatives  to  maintain  an  ae- 
Ohio  St.  613,  10  N.  E.  160.  See  tion,  is  claimed  to  be  an  expression 
Weber,  Loper  &  Co.  V.  Paxton  (1891)  of  legislative  intent  to  vest  in  the 
48   Ohio    St.   266,   26   N.   E.   1051.  creditors   alone  the   right    to   the   re- 

20  Act  Febry  8,  1847  (45  Ohio  L.  covery  of  premiums  paid  in  fraud  of 
p.  53;  1  Swan  &  C.  Rev.  Stat.  p.  737,  creditors.  The  notice  provided  for 
c.  59,  sec.  1).  in  the  fourth  paragraph  of  the  sec- 

1  Mutual  Life  Ins.  Co.  v.  Farmers'  tion  may  be  served  by  a  creditor. 
&  Mechanics'  National  Bk.  (U.  S.  C.  wliether  the  policy  matures  in  the 
C.  1909)  173  Fed.  391,  citing  Weber,    lilVtime  or  at  the   death   of  the  in- 
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The  Ohio  statute  ^  applies  where  the  insurance  is  effected  by  the 
person  whose  hfe  is  insured  for  the  benefit  of  his  widow  and 
children  or  either  and  is  held  not  to  apply  where  the  policy  is 
procured  by  the  wife  and  in  such  case  the  fact  that  the  husband 
pays  the  premiums  does  not  overcome  the  terms  of  the  contract 
itself  and  make  the  policy  one  procured  by  him.  There  is  an 
essential  distinction  between  the  two  cases,  for  where  the  policy 
is  procured  by  the  husband  it  is  a  chose  in  action  belonging  to  him 
and  he  cannot  dispose  of  the  proceeds  beyond  the  limits  fixed  by 
the  statute,  to  the  prejudice  of  creditors  and  his  personal  estate.  In 
the  other  ca^e,  where  the  wife  procures  the  policy  the  contract  is 
her  separate  property  upon  which  his  creditors  have  no  claim 
except  where  the  payment  of  premiums  by  the  husband  withdraws 
the  funds  to  which  creditors  are  entitled,  as  to  subsec^uent  creditors 
it  would  be  necessary  to  show  that  there  was  a  fraudulent  intent 
as  to  such  payments.^     Again,  the  rights  of  beneficiaries  are  not 


sured.     Under  the  act  in  its  original  estate   to    the    position    in    which    it 

form  the  creditor  might,  and   in  its  wouht  have  been  had   there  been  no 

amended   form  he  may  maintain   an  diversion  of  funds  by  the  insured  to 

action   for  himself,   or   in   behalf   of  the  payment  of  premiums." 

himself   and    other    creditors    as    the  ^  Rev.   Stat.   sees.   3628,  3629. 

case    mav    be.      The    sum    recovered  ^  Weber,   Loper   &   Co.   v.   Paxton 

under  the  original  act  passed  to  the  (1891)    48   Ohio   St.   266,   26   N.   E. 

personal    representatives,   to   be   dis-  1051. 

tributed  in  the  orderly  administra-  (1)  The  Ohio  statute  provides  that 
tion  of  the  estate.  (McDonald  v.  any  person  may  insure  his  own  life 
Allen,  1  Ohk)  St.  293;  Hoffman  v.  for  any  definite  period  of  time  or  for 
Kiefer,  19  Ohio  Cir.  Ct.  R.  401),  and  his  natural  life  for  the  benefit  of  his 
such  must  be  the  rule  under  the  ex-  widow  and  children  or  of  either  as  he 
isting  law.  Both  the  original  and  may  cause  to  be  appointed  in  the 
amended  acts  were  adopted  for  the  policy.  (2)  And  that  the  amount  of 
protection  of  creditors.  The  rights  of  insurance  shall  be  payable  to  his  wid- 
the  beneficiaries  named  in  the  origi-  ow  or  to  his  children  for  their  own 
nal  act  to  such  insurance  as  an  an-  use  as  provided  in  the  policy  exempt 
nual  premium  not  in  excess  of  $150  from  all  claims  by  the  representa- 
would  purchase  was  absolute.  So  tives  and  creditors  of  assured  (3) 
much  of  the  proceeds,  however,  as  provided  that  subject  to  the  statute  of 
M^ere  purchased  by  the  portion  of  limitations,  tlie  amount  of  any  pre- 
the  annual  premium  in  excess  of  miums  for  said  insurance  paid  in 
$150  inured  to  the  benefit  of  credi-  fraud  of  creditors  with  interest  there- 
tors,  if  required  for  the  payment  of  on  shall  inure  to  their  benefit  from 
their  claims.  The  amended  act  se-  the  proceeds  of  the  policy.  (4)  But 
cures  to  creditors  from  the  proceeds  the  company  issuing  the  policy  shall 
of  the  policy  the  premiums  with  in-  be  discharged  from  all  liability  there- 
terest  thereon,  paid  in  fraud  of  them  on  by  payment  of  its  proceeds  in 
— the  sums,  with  interest  thereon,  accordance  with  its  terms,  unless,  be- 
subtracted  by  the  insured  from  his  fore  such  payments  notice  shall  be 
estate  to  maintain  the  insurance —  given  the  company  by  a  creditor 
and  no  more.  .  .  .  The  purpose  specifying  the  amount  of  his  claim 
of  the  present  act  is  to  restore  the  and  tlie  premiums  which  he  alleges 
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affected  by  the  noncompliance  of  foreign  life  in^iirei-s  with  the 
estate  laws  as  to  the  right  to  do  business  since  the  statute  does 
not  apply  in  such  case;  but  it  is  decided  that  the  fund  is  liable 
to  the  satisfaction  of  a  judgment  against  the  beneficiary  where  said 
fund  is  payable  to  her  under  contract  with  her  husband.* 

(v)  In  Pennsylvania,  by  the  act  of  1868,^  the  title  vested  in  the 
beneficiaries  is  good  notwithstanding  claims  of  insured's  creditors 
where  he  insures  his  life  in  the  name  and  for  the  benefit  of  his 
family  or  dependent  rehitives  and  the  question  of  good  faith  or 
of  fraud  upon  creditors'  rights  by  insured  cannot,  it  is  held,  be 
raised  in  such  case  as  it  does  not  arise.  If,  however,  a  policy  is 
taken  out  by  a  person  on  his  own  life  in  his  own  name  and  he 
assigns  the  same  to  his  wife,  child  or  other  dependent  relative, 
said  assignor's  creditors  may,  under  the  statute,  attach  the  assignee's 
title  if  the  assignment  is  in  fraud  of  such  creditor's  rights;  but  the 
mere  fact  of  insolvency  of  the  assignor  at  the  time  when  the  as- 
signment is  made  does  not  of  itself  show  fraud,  as  it  may,  neverthe- 
less, have  been  made  in  good  faith  and  without  fraud.®     In  an- 


to   have   been   fraudulently   so   paid,  and  construction  of  same  in  connec- 

Ohio  Rev.  Stat.  1908,  sec.  3628.     See  tion  with   Federal   Bankr.  act,  July 

Bates   Ann.    Stat.   1906,    sees.    3628,  1,  1898,  c.  541,  sec.  6,  30  Stat.  548; 

3629;    2   Gianque's   Rev.    Stat.    (6th  U.   S.   Comp.   Stat.  1901,  p.  3424  & 

ed.)    p.    13G8,    sec.    5427,    1    Id.    p.  Id.  sec.  70,  p.  3541.     See  Young,  In 

900,  sees.  3628,  3629.  re  (U.  S.  D.  C.  1912)  208  Fed.  373, 

"The  foregoing  section  first  found  43  Ins.  L.  J.  155. 
expression    in    the    act    of    Feb.    8,       *  Klinkhamer  Brewing  Co.  v.  Cass- 

1847   (45  Ohio  L.  p.  53;  1  Swan  &  man   (1899)   9  Ohio  S.  &  C.  P.  Dec. 

C.  Rev.   Stat.  p.  737,  e.  59,  sec.  1).  599. 


The  first  two  paragraphs  of  the  origi- 
nal act  were  the  same  a.s  those  of  the 
present  law,  but  following  them  and 
constituting  the  residue   of  the  sec- 


^  Act  April  15, 1868,  see.  1,  Pamph. 
L.  103. 

6  McCutcheon's  Appeal  (1881)  99 
Pa.  133,  11  Wklv.  N.  C.  125,  39  Leg. 


tion  was  the  proviso  'that  the  amount  Int.  238,  29  Pitts.  L.  J.  215.  So« 
of  premiums  annually  paid  on  such  South  Side  Trust  Co.  v.  Wilmarth 
policy  shall  not  exceed  150  dollars  (1912)  199  Fed.  418,  117  C.  C.  A. 
and  in  case  of  such  excess  there  shall  050,  29  Am.  B.  R.  29,  under  sara^ 
be  paid  to  the  beneficiaries  named  statute  (who  is  not  ''dependent 
in  the  policy  such  portion  of  the  in-  upon;"  sister  held  not  entitled).  See 
surance  as  the  sum  of  150  dollars  Jami.'^on  Bros.  &  Co.  In  re  (U.  S.  D. 
will  bear  to  the  whole  annual  pre-  C.  1915)  222  Fed.  92.  46  Ins.  L.  J. 
niiura  and  the  residue  to  the  repre-  118  (where  it  is  declared  that  if  the 
sentatives  of  deceased."  ^lutual  Life  wife,  children  or  dependent  relative 
Ins.  Co.  V.  Farmers'  &  Mechanics'  of  insured  has  been  made  the  own- 
National  Bank  (U.  S.  C.  C.)  (1909)  er  of  the  policy  within  the  intent  of 
173  Fed.  391,  392,  per  Sater,  Dist.  the  Pa.  Stat,  by  it  having  been  taken 
J.  out  for  or  bona  fide  assigned  to  them 
As  to  Gen.  Code  Ohio,  sec.  9398  then  nothing  passes  to  the  trustee  in 
(under  which  policies  payable  to  a  bankruptcy,  but  otherwise  where  -.iie 
married  woman,  etc.,  are  exempt)  designation  of  the  beneficiary  is 
Joyce  Ins.  VoJ.  II.— 120.        1905 
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other  case  in  that  state  a  wife  held  a  policy  upon  her  husband's 
life  and  assigned  the  same  as  security  for  his  debt,  and  she  was 
constrained  by  threats  to  make  said  assignment,  but  neither  insurer 
nor  assignee  had  knowledge  of  such  fraud.  The  policy  was  not 
assignable  as  said  policy  was  to  a  married  woman  it  was  exempt 
from  creditors'  claims.  The  policy  was  forfeited  and  a  new  one 
substituted  therefor  on  which  the  assignee  paid  premiums.  It  was 
held  that  said  policy  was  impressed  with  a  trust  in  favor  of  the 
wife  but  that  credit  should  be  given  the  assignee  for  the  premiums 
paid  in  good  faith.  The  recovery,  however,  was  not  allowed  on 
the  ground  of  the  alleged  fraud  in  procuring  the  assignment,  but 
upon  the  fact  that  assurer  had  no  right  to  forfeit  the  policy  for 
nonpayment  of  premiums  when  there  were  accumulated  dividends 
sufficient  to  pay  them.' 

(w)  In  South  Dakota  under  a  state  constitution  declaring  that 
the  right  of  the  debtor  to  enjoy  the  comforts  and  necessaries  of 
life  shall  be  recognized  by  wholesome  laws  exempting  from  forced 
sale  a  reasonable  amount  of  personal  property,  the  kind  and  value 
of  which  shall  be  fixed  by  general  laws,  a  statute  exempting  from 
execution  policies  of  insurance  on  the  life  of  the  debtor,  irrespective 
of  their  amount,  is  void,  because  the  exemption,  being  unlimited,  is 
unreasonable.' 

(x)  Under  a  Ten7iessee  decision  a  statutory  provision  that  a  life 
insurance  effected  by  the  husband  on  his  own  life  shall  inure  for 
the  benefit  of  the  widow  and  next  of  kin  to  be  distributed  as  per- 
sonal property  free  from  creditors'  claims  does  not  preclude  him 
from  determining  who  shall  benefit  by  an  insurance  on  his  life 
where  the  policy  is  payable  to  his  executors,  administrators  or 
assigns';  but  where  the  policy  is  by  its  terms  payable  on  his  death 
to  the  widow  and  heirs,  or  to  his  legal  heirs,  he  cannot  defeat  iheir 
vested  interest  by  an  assignment,  and  where  the  policy  is  payable 
to  his  legal  representatives  and  he  dies  without  having  disposed  of 
it,  then  by  operation  of  the  statute  the  claims  of  the  widow  and  next 
of  kin,  whether  the  latter  be  children  or  other  kin  falling  within 
the  terms  of  the  statute,  will  prevail  over  his  general  creditors' 
claims,  whether  his  estate  be  solvent  or  insolvent,  and  this  applies 

open  to  recall  or  change  by  assured  '  Matlack  v.  Mutual  Life  Ins.  Co. 

and    he    has   the   right   to   surrender  of  N.  Y.    (1897)    180  Pa.  300.     See 

or    cancel    the    policy    and    is    bank-  McCutcheon's  Appeal   (1881)  99  Pa. 

rupt)    s.  c.   227   Fed.  30.     See  Pep-  133,  11  Wkly.  N.  C.  125,  39  Leg.  Int. 

per   &   Lewis'   Diir.    1894,  vol.   1,   p.  238,  29  Pitts.  L.  J.  215    {considered 

2383,  90,  91 ;  act  ''iSeS,  Pub.  L.  103,  under  §  2344  herein ) . 

sec.    1;    Pub.    L.    1876,    53,    sec.    25;  8  gkinner  v.  Holt  (1896)  9  S.  Dak. 

Bright  Pard.  Dig.  1894,  vol.  1  (12th  427,  62  Am.  St.  Rep.  878,  69  N.  W. 

ed.)  p.  1048,  sees.  71,  72.  595. 
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even  though  the  policy  was  issued  while  assured  was  unmarried. ° 
And  the  term  ''legal  representatives"  used  in  describing  Ijcne- 
ficiaries  does  not  give  the  executor  or  administrator  any  beneficial 
interest  in  the  recovery  so  as  to  defeat  the  right  of  the  widow  and 
children  and  next  of  kin  to  take  the  proceeds  free  from  creditor's 
claims.^"  Nor  does  a  direction  by  will  of  the  husband  directing 
payment  of  all  his  debts  and  the  residue  to  his  wife,  deprive  her 
of  her  statutory  rights  to  the  proceeds  against  his  creditors,  where 
he  does  not  specifically  refer  to  the  policy  in  said  will.^^  But  where 
a  statute  makes  a  married  woman  who  engages  in  business  liable 
for  debts  incurred  therein  the  same  as  if  she  were  unmarried,  tlien, 
in  such  case  the  policy  proceeds  will  be  liable  for  debts  incurred  by 
a  firm  of  which  she  and  her  husband  are  partners  and  said  proceeds 
of  her  husband's  policy,  under  which  she  is  beneficiary,  cannot 
be  held  as  a  trust  fund  for  the  benefit  of  herself  and  children  to 
the  exclusion  of  such  creditors.^^  ^ 

(y)  Under  a  Texas  decision  where  the  statute  exempts  the  pro- 
ceeds of  a  policy  on  the  husband's  life  for  his  wife's  benefit,  from 
his  creditors'  claims  except  where  the  annual  premiums  paid  ex- 
ceed a  certain  amount  such  provision  applies  to  where  insured  is 
insolvent  or  embarrassed  financially,  and  where  the  amount  paid 
is  reasonable  in  accordance  with  insured's  condition  in  life,  credi- 
tors can  claim  as  against  his  wife  only  such  proportion  of  insurance 
as  the  excess  payments  over  the  statutory  sum  specified,  made  when 
insured  was  so  insolvent  or  financially  embarrassed,  sustain  to 
the  total  of  premiums  paid.     And  the  wife's  dower  rights  have 

^  Nashville  Trust  Co.  v.  First  Na-  On  widow's  right  to  proceeds  of 

tional   Bank    (1911)    123   Tenn.   617,  insurance  on  deceased  husband's  life, 

131   S.   W.   311,  40   Ins.  L.   J.   664;  payable  to  himself  or  his  executors 

acts  1905,  e.   480,  sec.   12,  p.   1024;  or    administrators,    see    note    in    35 

Shannon's  Ann.   Code,  1890,  p.  991,  L.R.A.(N.S.)    9G4;    on    marnacre   of 

sec.  4030,  p.  1051.     See  Mill.  &  Vert,  insured  as  affecting  previous  dcsigna- 

Code  1884,  sees.  1813,  3135.     As  to  tion   of   beneticiary,   see   note   in   49 

Tenn.   Code  ^858,   sees.   2294,  2478;  L.R.A.(N.S.)    141. 

Shannon's    Code,    sees.    4030,    4231,  1°  Rose    v.    Worlham     (1895)     95 

construed    in    connection    with    Fed.  Tenn.  505,  30  L.R.A.  609,  32  S.  W. 

bankr.  act,  Julv  1898,  sec.  706;  U.  S.  458:    Mill.    &    V.    Code,   sees.    3135, 

Comp.  Stat.  1901,  p.  2451,  see  :\roore,  3335. 

In  re   (U.  S.  D.  C.  1909)    173  Fed.  On  who  are  "legal  representatives" 

679.  within    life    policv,    see    notes    in    30 

That  life  insurance  taken  out  be-  L.R.A.  609,  and  32  L.H.A.(N.S.)  217. 
fore  marriage  is  effected  by  a  bus-  ^^  Coo|)er  v.  Wright  (1903)  110 
band  within"^  the  statute.  See  also  Tenn.  214,  75  S.  W.  1049;  Shan- 
Rose  v.  Wortham  (1895)  95  Tenn.  non's  Code,  sec.  4030. 
505,  30  L.R.A.  609,  32  S.  W.  458;  ^^  j^av.  In  re  (U.  S.  D.  C.  1910) 
:Mill  &  V.  Tenn.  Code,  sees.  3135,  176  Fed.  377,  under  acts  Tenn.  1897, 
3335.  sec.  82. 
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no  bearing  upon  the  question  of  his  financial  ability  to  pay,  as 
against  his  creditors,  more  than  the  specified  statutory  amount  of 
premiums ;  but  the  burden  of  proof  is  upon  the  wife  of  showing  that 
he  was  justified  in  paying  tlie  greater  premiums  for  her.^^ 

(z)  In  Washington  while  such  insurance  exemption  statutes 
cannot  be  given  a  retroactive  operation  which  will  unconstitution- 
ally impair  vested  rights,^*  still  the  statute  of  that  state  of  1897  ^^ 
does  not  conflict  with  the  state  constitution  and  extends  to  and 
exempts  paid-up  and  endowment  policy  proceeds,  payable  to  as- 
sured during  his  lifetime ;  and  hmitations  which  are  not  contained 
within  the  terms  of  a  broadly  expressed  statute  will  not  be  read 
into  it  because  of  their  existence  in  other  similar  statutes  in  which 
such  limitations  have  been  deemed  equitable  for  the  province  of 
the  court  extends  to  construction  and  not  legislation  and  this  applies 
where  tlie  legislative  intention  to  adopt  exemptions  which  are  broad- 
er and  more  extensive  than  those  adopted  by  other  states  is  evi- 
denced by  the  terms  of  the  statute  itself ;  again,  the  exemption  laws 
of  a  state  embracing  insurance  policies  will  be  recognized  and  they 
will,  therefore,  be  exempt  under  the  Federal  Bankrupt  Act  and  the 
provisions  thereof  will  not  be  held  to  apply  to  such  exempt  policies 
even  though  tbey  are  on  the  endowment  plan  payable  to  assured 
during  his  lifetime  and  have  a  cash  surrender  value.  Such  recog- 
nition of  state  exemption  laws  is  in  conformity  with  what  has 
always  been  the  policy  of  Congress.-'^  So,  in  the  courts  of  that 
state,  a  statute  which  exempts  life  and  accident  policy  proceeds  from 
all  liability  for  any  debt  is  also  held  to  apply  to  an  endowment  or 
investment  policy  payable  to  insured  or  his  estate,  and  having  a 
present  cash  surrender  value.  But  a  Federal  decision  that  a  national 
bankruptcy  act  subjects  all  life  policies  to  the  payment  of  debts 

"  Red  River  National  Bank  v.  De  14   Wash.    536,   35    L.R.A.    602,   45 

Berry  (1908)   47  Tex.  Civ.  App.  96,  Pac  153. 

105    S.    W.    998.      Mansfield's    Dig.  ^^  Laws  1897,  p.  70. 

Ark.  sec.  4623.    Tex.  acts  26th  Leg.  '     ^^  Holden  v.   Stratton    (1904)    198 

e.  115,  sees.  1,  11,  construed  in  Green  U.   S.  202^  49   L.  ed.  1^018,  2o   Sup. 

V.  Grand  United  Order  of  Odd  Tel-  Ct.^656,  Fed.  bankr.  act  1898,  sees. 

lows  (1914)  106  Tex.  225,  163  S.  W.  ^'  i}^^'  •  ,  ,       „         -,.,         .  , 

invi.         rn        n-       A  ip'j   o         On  rights  of  creditors  in  endow- 

1071    —  lex.  Civ.  App.  — ,  163  S.  .        .      .■  r  ■        *  ■ 

iir    ■^t\co      T\/r       e  i  j  v^-       a   i  meiit  or  tontine  pohcies  or  insurance, 

W    1068.     Mansfield  Dig^ Ark.  sec.  ^^^  ^^,,^^^  -^^  ^  LT..A.(N.S.)  456;  on 

4623,   c^nstTued   in    Red   River   Nat.  .^ijether  paid  up  or  endowment  poli- 

Bk.  v.  De  Bei-ry,  47  lex.  Civ.  App.  ^.j^g    ^^^    ^i^^j^    statutes    exempting 

96,  105  S.  W.  998    (rights  of  cred-  ijf^   insurance   policies,   see   note   in 

iters   to    insurance   where    premiums  25    L.R.A. (N.S.)    722;    on    right    of 

over  certain  amount  arc  paid   annu-  creditors  to  reach  option  of  insured 

a-Uy).  to  receive  cash   surrender  value,  see 

inieilbron's  Estate,  In  re   (18<)a)  note  in   13   L.K.A.(N.S.)    316. 
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does  not  affect  the  status  of  such  a  policy  as  being  exempt  under 
the  state  law.^''' 

In  said  state  a  statutory  provision  that  the  proceeds  of  all  life 
insurances  shall  be  exempt  from  all  liability  for  any  debts  does 
not  extend  to  after  incurred  debts  of  a  beneficiary.^^ 

(aa)  Under  a  Wisconsin  decision  a  statute  providing  that  a 
married  woman  may  insure  the  life  of  any  person  with  his  assent 
either  in  his  name  or  in  her  own  name  or  that  she  may  be  the 
payee  of  a  policy  by  any  person  and  that  the  proceeds  thereof  shall 
be  to  her  sole  and  separate  use  and  benefit  or  that  of  her  children 
it  changed  the  rule  there  as  to  vested  interest  in  regular  life  policies, 
and  precludes  assured  from  devesting  her  rights  as  beneficiary.^* 
The  statute,  however,  of  1891  ^°  of  that  state  is  held  unconstitutional 
in  so  far  as  it  is  retroactive  by  including  insurance  effected  prior  to 
its  enactment,  since  assured  is  thereby  deprived  of  the  control  and 
disposition  at  his  election  of  such  policies  and  his  vested  rights 
in  respect  of  a  change  of  beneficiary  are  taken  away.''  But  under  a 
later  Wisconsin  statute  a  married  woman's  interest  as  beneficiary 
is  vested  and  cannot  be  devested  without  her  consent,  her  right 
being  absolute  once  the  policy  attaches  and  the  policy  mature.-.^ 
So  it  is  unequivocally  held  in  a  Federal  case,  applying  the  rule 

^"^  Flood   V.   Libby,  38  Wash.   366,  on  constitutionality  of  statute  forbid- 

107  Am.  St.  Rep.  851,  80  Pac.  533.  cling  change  of  beneficiary  in  insur- 

On  life  insurance  as  assets  in  bank-  ance  policy),  144  N.  W.  182. 
ruptcy,  see  notes  in  50  L.R.A.  33;  26        ^National   Life  Ins.   Co.  of  U.   S. 

L.R.A.(N.S.)    451;   30  L.R.A.(N.S.)  v.   Brauti-an    (1915)    163   Wis.   270, 

990;   41   L.R.A.(N.S.)    123;   and  46  154  N.  W.  839;  Stats.  1913,  see.  2347. 

L.R.A. (N.S.)   148.  See  also  liilliard  v.  Wiscon.sin  Life 

iSReitf  V.   Armour   &    Co.    (1914)  Ins.    Co.    (1908)    137   Wis.    208,   117 

79  Wash.  48,  L.R.A.1915A  1201  (an-  N.   W.    999..    See   sees.   730   et   seq., 

notated  on  exemption  of  proceeds  of  798  et  seq.,  827  et  seq.  herein, 
life  insurance  after  loss  from  benefi-        Wis.   Stats.  1913,  see.  2347,  "Any 

ciary's  debts),  139   Pac.   633.     Rem.  man-ied    woman    may,    in    her    own 

&  Bal.  Code  sec.  569.    See  Ballinger's  name  or  in  the  name  of  a  third  per- 

Ann.    Codes    &    Stat.    1897,    Supp.  son  as  her  trustee,   with   liis   a.><scnt, 

1899-1903,   sees,  4452,  5252;    Supp.  cause  to  he  insured  for  her  sole  use 

2841d,  p.  301.  the  life  of  her  husband,  son  or  other 

'3  Ellison     V.     Straw     (1903)     116  person  for  anv  definite  period  or  for 

Wis.  207,  92  N.  W.  1094;   Strike  v.  the  natural  life  of  such  person."   And 

Wisconsin  Odd  Follows  Mutual  Life  lier  husband  or  any  person  may  in- 

Ins.  Co.   (1897)   95  Wis.  583,  70  N.  sure  his  own  life  and  cause  the  "same 

AV.   819,  overruled   so  far  as  contra  to    be   made   payable    or   assign    the 

Laws  ]8;)1,  c.  376,  Rev.   Stat.  1898,  policy    to    a    married    woman    or    to 

see.  2347.  any  other  person  in  trust  for  her  or 

20  Rev.    Stat.    1878,    sec.    2347,    as  her  benefit,  and  it  becomes  her  sole 

am'd  by  Laws  1891,  c.  376.  and  separate  property  and  inures  to 

1  Boohmcr  v.  Kalk  (1913)  155  Wis.  lu-r  separnio  use  and  benefit  and  lliat 

156,  49  L.R.A. (N.S.)  487  (annotated  (if  her  children  and  is' free  from  her 
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to  the  statute  of  1898,'  that  the  law  is  well  settled  that  the  wife's 
rights  as  beneficiary  of  life  insurance  are  exempt  from  interference 
or  control  on  the  part  of  the  insured  husband.* 

A  tontine  policy  may  come  within  an  exemption  statute  as 
where  it  becomes  strictly  a  life  policy  by  withdrawal  of  the  surplus 
at  the  end  of  the  tontine  period,  and  the  continuance  of  the  policy 
as  fully  paid  up,  with  assured's  wife  designated  as  beneficiary. 
Again,  sharing  annual  dividends,  varying  from  year  to  year,  does 
not  destroy  the  essential  character  of  a  policy  as  a  purely  life  in- 
surance contract,  as  the  dividends  are  a  mere  incident  of  the  policy 
the  ri^ht  to  receive  which  is  in  the  beneficiaiw.* 

(bb)  Under  an  Ontario  statute,  a  bequest  of  life  insurance  to 
the  testator's  wife  cuts  off  creditors,  being  a  valid  declaration  of 
trust.^ 

§  879a.  Same  subject:  whether  exemption  applies  after  proceeds 
or  funds  become  payable:  property  purchased  therewith. — AVhether 
or  not  the  statutory  exemption  applies  after  the  proceeds  or  funds 
become  payable  to  the  beneficiary  so  that  the  same  shall  from  that 
time  be  protected' and  whether  the  exemption  ceases  from  the  time 
the  beneficiary's  claim  matures  or  from  the  time  it  is  actually 
paid;  and  also  whether  or  not  the  exemption  extends  to  invest- 
ments of,  or  purchases  made  with  said  proceeds  or  funds  are  points 
which  have  been  adjudicated  by  the  courts  and  such  decisions  are 
considered  under  this  section,  but  the  determination  of  the  same 

liusband's  claims  or  of  the  claims  of  Wisconsin  Life  Ins.  Co.  (1908)  137 
t  he  person  effecting  or  assigning  such  Wis.  208,  117  N.  W.  999  (becomes 
insurance  and  from  the  claims  of  wife's  absolute  property  on  maturity 
their  respective  representatives  and  of  policy,  free  from  his  debts;  when 
creditors.  See  Laws  1891,  p.  482,  c.  twenty-year  life  policy  with  sun-en- 
376.  Construed  in  Perkinson  v.  der  value  gives  wife  no  claim).  E.r- 
Clarke  (1908)  135  Wis.  581,  116  N.  amine  Ellison  v.  Straw  (1903)  116 
W.  229  (husband  no  claim  on  policy  Wis.  207,  92  N.  W.  1094  (as  to  ton- 
after  wife  dies).     See  1  Sandb.  &  B.    tine  policy). 

Ann.  Stat.  p.  1361,  sec.  2347,  am'd  On  right  of  creditors  in  tontine 
c.  271,  sec.  1889;  am'd  Laws  1891,  c.  policy,  see  note  in  4  L.R.A.(N.S.) 
396.  456. 

3  Wis.  Stat.  1898,  sec.  2347.  ^  AjcXibbon  v.   Feegan    (1894)    21 

*  Churchill,  In  re  (Churchill  v.  Ont.  App.  87;  14  Can.  L.  T.  5;  Kev. 
Churchill)  209  Fed.  766,  126  C.  C.  Stat.  Ont.  c.  136,  sec.  5;  Re  Lvnn  v. 
A.  490,  43  Ins.  L.  J.  437.  Toronto   General _ Trusts   Co.    (1891) 

5  Allen  V.  Central  Wisconsin  Trust  20  Ont.  Rep.  4v5;  Beam  v.  Beam 
Co.  (1910)  143  Wis.  .381,  139  Am.  (1894)  24  Ont.  Rep.  189,  approved. 
St.  Rep.  1107,  127  N.  W.  1003.  See  For  construction,  Rev.  Stat.  Ont.  c. 
also  Clmrcliill,  In  re  (Churchill  v.  167;  .52  Vict.  c.  32,  sec.  4;  Rev.  Stat. 
Churchill)  (1913)  209  Fed.  766,  126  Ont.  c.  136;  act  51  Vict.  c.  22.  sec.  2. 
C.  C.  A.  490,  43  Ins.  L.  J.  437  (as  See  Moraan  v.  Hurt  (Ont.  H.  C.  J. 
to  tontine  policy).     See  Milliard  v.    C.  P.  Div.  1895)  15  Can.  L.  T.  224. 
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will  be  found  to  depend  for  the  greater  part  upon  the  terms  of  the 
particular  statute  involved. 

In  Maine  the  statute  does  not  extend  its  protection  after  the 
money  has  been  paid  but  limits  such  protection  to  money  to  be 
paid.'  Under  an  Illinois  decision  a  statute  relating  to  fraternal 
societies,  and  which  exempts  the  money  or  other  benefit  to  be  paid 
from  attachment  by  trustee,  garnishee  or  other  process,  and  from 
being  seized  or  taken,  appropriated  or  applied  by  any  legal  or 
equitable  process  or  by  operation  of  law,  to  pay  debts  or  liabilities 
of  a  certificate  holder  or  beneficiary,  or  of  any  person  who  may 
have  any  right  thereunder,  is  held  to  be  intended  for  the  benefit 
only  of  such  societies  and  that  money  in  the  hands  of  a  person 
to  whom  it  has  been  paid  as  agent  of  the  beneficiary  is  subject 
to  garnishment  at  the  instance  of  ^  creditor  of  the  latter  as  the 
statute  does  not  protect  such  proceeds  after  it  has  been  paid  by 
the  society.*  In  a  later  case  in  the  same  state  it  was  contended  by 
counsel,  relying  upon  the  above  decision,  that  the  statute  was  only 
designed  to  protect  the  society  against  harassing  suits,  and  it  was 
at  tiie  option  of  the  society  to  interpose  the  defense  or  suft'er  judg- 
ment, and  that  the  statute  was  not  one  of  general  exemption  for 
the  benefit  of  the  policy  holder  or  a  beneficiary  named  in  the 
policy.  But  it  was  declared  by  the  court  that:  "We  think  this 
view  of  the  statute  entirely  too  narrow  and  that  the  case  cited  does 
not  support  it.  In  Martin  v.  Martin.^  the  benefit  fund  had  been 
paid  by  the  society  to  the  agent  of  the  beneficiarj^  and  while  in 
his  hands  it  was  garnisheed.  .  .  .  We  said:  'It  is  clear  that 
such  money  is  exempt  before  it  is  paid  by  the  society,  and  that  the 
society  itself  cannot  be  garnisheed  for  such  demands.  The  lan- 
guage of  the  statute  seems  to  confine  the  exemption,  so  far  as 
applicable  to  a  case  of  this  character,  to  money  to  be  paid,  and  not 
to  extend  it  to  money  after  it  has  been  paid.'  "  ^°  And  it  is  also 
held  under  this  statute  that  it  is  well  settled  that  it  is  the  duty  of  a 

■'Hathorn  v.   Robinson    (1901)    96  money   after   it  has   been   paid,   see 

Me.   33,   51   Atl.   236,   Stat.   1897,  c.  note  in  5  L.R.A.(N.S.)  472. 

320,    sec.    14,    relating    to    fraternal  *  ^^j^rtin  v.  Martin   (1900)   1S7  111. 

beneficiarv  association  same  as  Michi-  200,  58  N.  E.  230,  aff's:  87  111.  App. 

gan  statute.  365;  Laws  1893,  p.  130,  sec.  9,  citing 

On   exempt  character  of  proceeds  a899)  Bull  v.  Case,  58  N.  Y.  Supp. 

of  insurance,  see  note  in  19  L.R.A.  774. 

34;    on   whether   exemption   of   pro-  »  (1900)  187  111.  200,  58  X.  E.  230, 

ceeds  of  insurance  extends  to  prop-  aff'sr  (1899)  87  111.  App.  365. 

erty  purchased  therewith,  see  note  in  ^o  Ruml)old     v.     Suiirome     Council 

24  L.R.A.(N.S.)    1018;    on    whether  Royal    League    (1904)    206   111.    513, 

statute  exempting  money  "due  or  to  521,    103    Atl.    021.    Laws    1893,    p. 

become  due"  or  ''to  be  paid"  or  em-  134,  sec.  9,  case  reverses   (1902)   103 

ploying  similar  expressions  protects  111.  App.  596. 
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garnishee  to  interpose  for  the  benefit  of  the  judgment  debtor  any 
exemption  of  the  fund  that  may  exist  in  favor  of  the  judgment 
debtor."  So  in  New  York  where  the  fund  is  actually  paid  over 
to  and  received  by  a  beneficiary  upon  insurance  in  a  fraternal 
society,  order,  or  association  it  is  no  longer  exempt  from  attach- 
ment for  his  debts,  and  this  applies  to  securities  representing  a 
part  of.  such  money,  and  the  protection  of  the  statute  ceases  in  such 
case.  The  court,  per  Werner,  J.,  said:  "As  the  law  does  not  favor 
exemptions,  they  are  not  to  be  created  or  extended  by  implication, 
and  there  is  nothing  in  the  language  of  this  statute  which  permits 
us  to  go  beyond  its  clearly  defined  limits ;  nor  is  there  anything  in 
the  history  of  the  legislation  upon  this  subject  which  aids  the  ap- 
pellant in  his  contention.  .  .  .  When  we  look  beyond  the 
statute  and  its  history  into  the  public  policy  which  underlies  such 
legislation,  we  are  equally  unable  to  find  any  support  for  the  sug- 
gestion that  the  statute  was  intended  to  exempt  these  insurance 
moneys  in  the  hands  of  beneficiaries.  .  .  .  There  is  no  true 
analogy  between  the  principle  which  controls  this  class  of  exemp- 
tions and  that  upon  which  exemptions  in  favor  of  soldiers'  pensions 
and  bounty  is  founded."  ^^  Under  a  Wisconsin  decision  the  stat- 
ute prevents  insurance  on  the  life  of  any  person  for  the  benefit  of 
a  married  woman  from  being  reached  by  her  creditors  or  those  of 
any  other  person,  but  upon  maturity  of  the  contract  in  her  favor 
and  the  vesting  her  Avith  the  right  to  personal  possession  of  the  fund 
as  her  separate  property,  the  same  is  then  left  subject  to  her  obliga- 
tions the  same  as  any  other  portion  of  her  estate..^^  In  Alabama  it 
is  decided  that  under  the  statute^*  the  proceeds  of  the  policy  are 
not  liable  for  the  debts  of  insured's  estate  and  that  the  act  was  not 
intended  merely  to  protect  the  insurer  against  harassing  litigation, 
but  to  protect  insured's  estate  as  well  as  his  wife  and  children.  Be- 
vond  this  the  court  did  not  go  although  it  was  claimed  that  the 
statute  was  intended  to  exempt  the  proceeds  of  the  policy  from 

^^  Rnmbold    v.     Supreme     Council  thereof,    see    exhaustive    opinion    in 

Roval    League    (1904)    20G    111.    513,  Canterbury   v.    Northwestern   Mutual 

103  Atl.  C21.  Life  Ins.   Co.    (1905)    124  Wis.  169, 

12  Bull  V.  Case  (1901)  165  N.  Y.  t02  N.  W.  1096,  34  Ins.  L.  J.  481. 
578,  59  N.  E.  301  (sec.  238  Ins.  Law,  See  Ellison  v.  Straw  (1903)  119  Wis. 
c.  690,  L.  1892 )  aff?  58  N.  Y.  Supp.  502,  97  N.  W.  168,  33  Ins.  L.  J.  231, 
774,  41  App.  Div.  391.  under    Rev.    Stat.    1898,    sec.    2347, 

13  Ellison  V.  Straw  (1902)  116  Wis.  holding  that  statute  had  no  applica- 
207,  i)2  N.  W.  1094  (Rev.  Stat.  189S,  tion  to  tontine  accumulations  after 
see.  2347).  As  to  the  effect  of  this  expiration  of  tontine  period  as  wife 
decision  upon  the  Wisconsin  law  the  had  no  interest  tlierein.  See  §  879aa 
relation  to'  the  Ma.ssachusetts  and  herein  as  to  Wisconsin  statutes. 
New  York  statutes  and  to  what  ex-  i*Aet  Feby.  18,  1887;  acts  1896- 
tent    those    statutes    are    the    source  7,  p.  1393,  sec.  32. 
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the  claims  of  creditors  after  it  had  been  paid.^^  This  section  of 
the  statute  under  which  the  above  decision  was  rendered  was, 
however,  held  unconstitutional  in  a  later  case,  in  that  the  provisions 
of  the  section  \,ere  not  embraced  in  the  title  of  the  act,  although  it 
had  previously  Ijeen  held  constitutional  by  said  court. ^®  Under 
the  Iowa  statute  the  fact  that  a  note  for  family  necessaries,  given  by 
a  husband  in  his  lifetime,  is,  after  his  death,  signed  by  his  widow, 
does  not  make  it  a  new  contract  and  an  indebtedness  incurred  after 
her  husband's  death  within  the  intent  of  the  statute  where  she  was 
also  originally  liable  for  such  necessaries ;  for  the  signing  of  said 
note  by  her  merely  changes  the  evidence  of  the  debt.^' 

It  is  held  in  New  York  that  where  an  ordinary  life  policy  has  ma- 
tured and  become  payable  before  the  levy  of  an  attachment,  assurer 
stands  as  a  debtor  to  the  beneficiary  and  the  funds  are  subject  to 
the  attachment  since  the  beneficiary's  right  to  the  fund  was  absolute 
at  the  time  of  the  attachment,  that  it  was  then  her  property  subject 
to  her  control  and  transferable  by  assignment. ^^ 

Under  the  ^Michigan  statute  ^^  containing  a  like  exemption  as 
thie  Illinois  statute  above  considered  ^°  it  is  held  that  the  exemption 
does  not  apply  to  proceeds  which  have  been  paid  over  by  the 


iSHeflin  v.  Allem  (1909)  160  Ala. 
241.  48  So.  695.  Tlie  court  conoid- 
ered  Holmes  v.  Marshall  (1905)  145 
Cal.  777,  69  L.R.A.  67,  104  Am.  St. 
Rep.  86,  79  Pac.  534;  Rurabold  v. 
Supreme      Council      Roval      League 

(1904)  206  111.  513,  69  N.  E.  590, 
593  (garnishment)  ;  Martin  v.  Mar- 
tin (1900)  187  111.  200,  58  N.  E. 
230;  Hathom  v.  Robinson  (1901)  96 
Me.  33,  51  Atl.  236  (to  effect  that 
money  received  by  beneficiary  was 
not  exempt).  Recor  v.  Commercial 
&   Savings   Bank    (Recor  v.   Recor) 

(1905)  142  .Alif-h.  479.  484,  5  L.R.A. 
(N.S.)  472,  106  N.  W.  82  (exempt 
until  paid). 

lesheflield  Oil  Mill  v.  Pool  (1910) 
169  Ala.  420,  53  So.  1027  overruling 
as  to  this  point  Heflin  v.  Allen 
(1909)  160  Ala.  241,  48  So.  695; 
Chandler  v.  Traub  (1909)  159  Ala. 
519,  49  So.  241;  Ravford  v.  Faulk 
(1908)  154  Ala.  291,  45  So.  714, 
which  held  the  statute  constitutional. 
•  "Booth  v.  Martin  (1913)  158 
Iowa  4.34,  139  N.  W.  888  (statute 
is  given  in  note  to  this  case  consid- 
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ered  under  another  point  in  this  sec- 
tion). 

^^  Amberg  v.  Manhattan  Life  Ins. 
Co.  (1900)  65  N.  Y.  Supp.  424,  32 
I\rise.  89.  Motion  for  rear2:uinent  de- 
nied (mem.)  171  N.  Y.  678,  64  N. 
E.  1118,  case  was  rev'd  (1900)  in  67 
N.  Y.  Supp.  872,  56  App.  Div.  343, 
which  held  that  the  exemption  in  fa- 
vor of  the  wife,  under  chap.  80,  Laws 
1840,  only  ceased  when  the  proceeds 
of  the  policy  were  actually  paid  to 
the  wife  unless  the  policy  was  issued 
by  a  fraternal  beneficiary  society,  but 
this  decision  was  reversed  in  (1902) 
171  X.  Y.  314,  63  N.  E.  1111,  where 
it  was  held  substantially  as  stated  in 
the  above  text  that  money  payable  to 
a  Avife  upon  a  matured  policy  issued 
by  an  ordinary  life  insurance  com- 
pany upon  the  husband's  life  was  not 
exempt  from  attachment. 

19  Act  No.  53,  Pub.  acts  1903,  see. 
15. 

20  See  Martin  v.  :^^artin  (1900)  1S7 
111.  200,  58  N.  E.  230,  considered  un- 
der this  section. 
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association  and  are  on  deposit  to  the  credit  of  the  beneficiary  in  a 
bank,^ 

But  under  the  CaUfornia  statute,  exempting  from  execution  the 
proceeds,  etc.,  of  a  Hfe  insurance  poHcy  if  the  annual  premiums 
do  not  exceed  five  hundred  dollars,  if  the  policy  is  payable  to  in- 
sured's administrators  and  is  so  paid,  and  the  proceeds  set  aside  to 
his  widow  by  the  court  they  are  exempt  from  execution  for  her 
debts  and  if  the  beneficiary  deposits  said  moneys  in  a  bank  the 
right  of  exemption  is  not  lost  thereby .^  In  Kansas,  under  a  statute 
providing  that  ''all  such  policies  and  their  reserves  of  the  present 
value  thereof  shall  inure  to  the  sole  and  separate  use  of  the  bene- 
ficiaries named  therein  and  shall  be  free  from  the  claims  of  the 
assured,  and  shall  also  be  free  from  the  claims  of  the  person  or 
persons  afi'ecting  such  insurance,  their  creditors  and  representa- 
tives," and  also  providing  that  such  proceeds  shall  be  free  "from 
the  claims  and  judgments  of  the  creditors  and  representatives  of  the 
person  or  persons  named  in  said  policy,"  reference  is  had  to  the 
beneficiaries  and  the  exemption  extends  to  them  and  to  the  cer- 
tificate proceeds  on  bank  deposit  so  as  to  preclude  garnishment 
by  a  creditor  to  enforce  payment  of  judgment.^  And  even  though 
a  simple  contract  creditor  may  have  a  right  to  obtain  satisfaction  of 
his  debts  where  premiums  have  been  paid  by  an  insolvent  on  an  in- 
surance upon  his  life  in  favor  of  his  wife  under  a  statute  exempting 
the  proceeds  of  such  policy  from  the  claims  of  his  representatives  or 
creditors  except  where  the  premiums  have  been  paid  by  an  insol- 
vent in  fraud  of  creditors,  still  if  such  creditor  fails  to  assert  his 
rights  and  sleeps  thereon  he  cannot  reach  such  an  insured's  trust 
fund  in  equity.*  So  where  the  statute  provides  that  the  money 
already  paid  or  to  be  paid  shall  not  be  liable  to  attachment  or 
execution,  or  seized  to  pay  any  debt  of  any  beneficiary  named,  or 
certificate  holder,  the  fund  cannot  be  applied  to  the  payment  of 

^  Recor  v.   Commercial   &   Savin2:s  Kan.  31,  68  Pac.  1072,  under  Laws 

Bank    (Recor  v.   Recor)    (1905)    142  1895,  Gen.  Stat.  1901,  see.  3463,  deny- 

Mich.  479,  482,  5  L.R.A.(N.8.)   474,  ing    the    authority    of    Reighart    v. 

relying  upon  Bull  v.  Case  (1899)  58  Harris   (1897)   6  Kan.  App.  339,  51 

N.  Y.  Supp.  774,  41  App.  Div.  391,  Pac.     788,     distinguishing    Cranz    v. 

aff'd  (1901)  165  N.  Y.  578,  59  N.  E.  White   (1882)   27  Kan.  319,  41  Am. 

301;  Hathorn  v.  Robinson   (1901)  96  Rep.  408  under  L.  1895,  c.  103  (case 

Me.  33;  Martin  v.  Martin  (1900)  187  of  pension  money). 
111.  200,  as  being  based  upon  like  Stat-        *  Houston   v.   Maddux    (1899)    179 

utes.  111.  377,  53  N.  E.  599,  rev'g   (1897) 

2  Holmes  v.   Marshall    (1905)    145  73  111.  App.  203   (Ins.  act  1869,  sec. 

Cal.  777,  69  L.R.A.  67,  104  Am.  St.  19;  Rev.  Stat.  1874,  p.  607)   foUow- 

Rep.    86,    79    Pac.    534,    Code    Civ.  ing  Scripps  v.  King  (1882)   103  111. 

Proc.  sec.  690,  subd.  18.  469,  which  overrules  Steere  v.  Hoag- 

^Emmert    v.    Schmidt    (1902)     65  land    (1866)    39  111.  264,  and  disUn- 
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debts  and  the  administrator  of  a  deceased  beneficiary  liolds  the 
proceeds  as  quasi  trustee  for  the  heirs.^ 

It  is  decided  in  Iowa  that  the  statutory  exemption  of  the  proceeds 
or  funds  from  the  debts  of  a  surviving  widow  as  beneficiary  where 
such  debts  were  contracted  prior  to  assured's  death,  api)Ues  to 
and  protects  property  purchased  with  such  insurance  money.®  But 
under  a  Kentucky  decision  an  exemption,  contained  in  the  charter 
of  a  fraternal  order  or  co-operative  Ufe  assurance  society  and  also 
in  the  statute,  of  the  proceeds  of  a  certificate  does  not  apply  to  the 
fund  after  it  is  invested  in  other  property,  and,  therefore,  such 
property  so  purchased  is  not  exempt  from  execution  for  the  bene- 
ficiary's debts.' 

§  879b.  Same  subject:  supplementary  proceedings. — While  a 
judgment  creditor  may  in  supplementary  proceedings  realize  the 
then  existing  value  of  a  policy  on  his  debtor's  life  yet  where  said 
insured  has  a  right  to  change  the  beneficiary  and  in  good  faith 
has  appointed  one  prior  to  the  judgment  being  obtained  and  no 
receiver  is  appointed  in  the  supplementary  proceedings  nor  any 
steps  taken  to  enforce  the  lien  of  said  creditor  the  beneficiary's 
rights  become  vested  upon  the  insured  debtor's  death  and  he  be- 
comes entitled  to  the  proceeds.^ 

§  880.  Where  amount  exempted  is  unreasonable:  unconstitution- 
ality of  law. — If  the  amount  of  benefit  funds  exempted  by  the  stat- 

guishing   Cole   v.   Marple    (1881)    98  This    decision    relies    upon    cases    of 

111.  58.  pensions  and  salaries  of  public  offi- 

^  Grand     Lodge     Ancient     Order  eers  as  in  point. 

United    Workmen    v.    Dister    (1898)  ' « Lowenstein    v.   Koch    (1913)    1.52 

77  Mo.  App.  G08,  2  Mo.  App.  Rep.  N.  Y.  Supp.  506,  165  App.  Div.  760. 

171.     Sess.  act  1897,  p.  135,  sec.  10.  j\rotion   for   appeal   g-ranted    (mem.) 

6  Booth  V.  Martin  (1913)  158  Iowa,  152    N.    Y.    Supp.    1124.      Cited    in 

434,  139  N.  W.  888  (Iowa  Code,  sec.  Clark    v.    Shaw    (1915)    154    N.    Y. 

805,  which  provides:     "The  avails  of  Supp.   1101,  1103,  91   Misc.  245,  to 

all  policies  of  life  or  accident  insur-  the    point    that    the    claim    that    the 

ance  jiayable  to  the  surviving  widow  policy  is  not  subject  to  the  rights  of 

shall  be  exempt  from  liability  for  all  the    judgment    creditor    because    in- 

debts  of  such  beneficiary  contracted  sured's   wife  is   under   its   terms   the 

prior   to    tlie    death    of    the    assured,  bencticiary,   is   without   merit   as   the 

but  the  amount  thus  exempted  shall  judgment  debtor  had  admitted  upon 

not  exceed  .$5000").     Cook  v.   Alice  examination  tliat  the  policy  reserved 

(1903)    119  Iowa,  226,  93  N.  W.  93  to   him   a  right   to  change   his   bene- 

(Code  sec.  805).  ficiary,    and    therefore    the    proceeds 

'  Morrell  Drug  Co.  v.  Dixon  (1909)  could  be  apitliod  in   jiayment  of  his 

131   Ky.   212,  24  L.R.A.(N.S.)    1018  debt   under  Domestic   Relations   Law 

and  note,  on   wiiother  exem])tion  of  (Consol.  Laws  1909)    c.  19,  see.  52. 

proceeds    of    insurance    extends    to  Citing    also    Jacobs    v.    Strumwasser 

property  purchased  thercwitli,  115  S.  (1914)     145    N.    Y.    Supp.    916,    84 

W.   179;    Kv.   Stats.   1903,  see.   671.  Misc.  28. 
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ute  from  seizure  for  the  insured's  and  beneficiary  debts  is  unrea- 
sonable, the  statute  to  that  effect  is  unconstitutional  and  void.^ 

§  881.  Statute:  insurance  of  husband's  life:  sole  benefit  of  wife: 
mutual  beneiit  society:  vested  interest  in  wife. — Although  a  stat- 
ute may  provide  that  a  wife  may  insure  her  husband's  life,  or 
that  he"^  may  insure  his  life  in  favor  of  his  wife,  and  that  such 
insurance  shall  inure  to  her  sole  and  separate  benefit  and  that  of 
the  children,  nevertheless  such  statutes  do  not  apply  to  mutual 
benefit  insurance,  so  as  to  vest  in  the  wife  an  absolute  right  to 
the  money,  which  will  pass  to  her  personal  representatives. ^ 

§  882.  Statute:  rights  of  children:  declaration  of  new  trust. — 
Although  a  statute  may  enable  a  member  to  transfer  or  limit 
the  benefits  of  a  certificate  in  any  manner  or  proportion  he  sees 
fit,  as  between  his  children,  yet  if  by  naming  a  child  under  a  cer- 
tificate a  trust  is  created,  he  may  not  declare  a  new  trust  or  make 
a  new  designation,  the  eff'ect  of  which  would  be  to  make  the  statute 
nugatory,  and  by  making  the  fund  liable  for  debts  deprive  the 
children  of  all  benefits.^ 

1  How  V.  How,  59  Minn.  415,  61  N.  ing  Mutual  Insurance  Generally," 
W.  456;  Gen.  Laws  Minn.  1885,  c.  "Resort  to  Courts— Arbitration," 
184,  sec.  17.  "Application  of  Statutes,"  "Estoppel 

2  Given  V.  Wisconsin  Odd  Fellows'  — Waiver,"  "General  Features  of 
Mutual  Life  Ins.  Co.  71  AVis.  547,  37  Mutual  Insurance,"  "Application, 
N.  W.  817,  under  1  Sandb.  &  B.  Acceptance,  and  Membership,"  "Cer- 
Annot.  Stat.  p.  1361,  sec.  2347.  See  tificate  of  Membership  and  of  Insur- 
Bradshaw  v.  Mutual  Life  Ins.  Co.  of  anee,"  "Charter — Constitution — By- 
N.  Y.  187  N.  Y.  347,  80  N.  E.  203,  Laws — Rules,"  "Power  of  Company 
36  Ins.  L.  J.  414,  rev'g  95  N.  Y.  and  its  Agents,"  "Beneficiaries — Des- 
Supp.  780,  95  App.  Div.  375:  Na-  ignation,"  "Proofs  of  Death,"  "In- 
tional  Life  Ins.  Co.  of  U.  S.  v.  Brau-  surance  Money — Vested  Rights — 
tigam,  163  Wis.  270,  154  N.  W.  838.  Assignment,"  "Title  to  Proceeds— De- 
See  §  879  herein.  scent    and    Distribution,"    "Wife    or 

3Neilson  v.   Trusts   Corp.   of   On-  Widow,"  "Heirs,  Generally,"  "Moth- 

tario  (Ont.  H.  C.  J.  C.  P.  D.  1894),  er,"    "Sister,"    "Executors    and    Ad- 

14  Can.  L.  T.  134;  Rev.  Stat.  Ont.  c.  ministrators,"  "Personal  Representa- 

136 ;  as  amended,  51  Vict.  e.  22.     See  tives,"    "Creditors,"    "And    Others," 

53  Viet.  c.  39,  sec.  6.     See,  generally,  "Dues  and  Assessments,"  "Forfeiture 

note  52  Am.  St.  Rep.  543-578  under  —  Suspension  —  Expulsion  —  Sur- 

the  following  heads:     "Law  Govern-  render,"  "Actions." 
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TITLE  V. 

INSURABLE  INTEREST. 

CHAPTER  XXXIV. 
INSURABLE  INTEREST,  GENERALLY. 

§  887.     Insurable   interest   defined. 

§  888.     Insurable  interest:   generally. 

§  889.     Necessity  of  an  insurable  interest. 

§  890.     Insurable  interest  distinguished  from  the  property  or  life  insured. 

§  891.     Insurable  interest  at  common  law. 

§  892.     No  insurable  interest  under  unenforceable   contract. 

§  893.     Interest  must  be  neither  illegal  nor  immoral, 

§  894.     Wager  policies. 

§  894a.   (§  154).  Wager  policies:  what  are. 

§  894b.  Wag-er  policies:  what  arc  not. 

§  894c.  Wager  policies:  industrial  insurance. 

§  894d.  Wager  policies:  title  guaranty  insurance. 

§  894e.  Profit-sharing  bonds  issued  by  insurer  not  speculative  or  invalid. 

§  894f.  Wager  policy:   illegality  not  pleaded   or  relied  upon  in   defense: 

deletion  of  vitiating  clause. 
§  894g.  Wager  policies:  incontestible  clause. 
§  894h.  Wager  policies:  foreign  statute:  extra  territorial  effect. 
§  895.     Insurable  interest  does  not  necessarily  imply  property. 
§  896.     Legal   or  equitable  title:   qualified  interest. 

§  897.     Conditional   or   contingent   interest:    expectancy:    inchoate   rights. 
§  898.     Liability  to  others:  railroad  companies,  etc. 
§  899.     Pecuniary  interest:  consanguinity  or  affinity. 
§  900.     Whether  insurable  interest  need  be  stated. 
§  901.     As  to  the  time  when  the  interest  must  exist. 
§  902.     Same  subject:   life  insurance. 
§  903.     Continuity  of  interest. 

§  904.     Where  interest  is  devested:   partial  interest  remaining. 
§  905.     The  interest  need  not  be  indefeasible. 
§  906.     Obligation  of  insurer  to  ascertain  insurable  interest  in  jtroperty. 

§  887.  Insurable  interest  defined.— An  insurable  interest  in  prop- 
erty is  any  right,  benefit,  or  advantage  arising  out  of  or  dependent 
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thereon,  or  any  liability  in  respect  thereof,  or  any  relation  to  or 
concern  therein  of  such  a  nature  that  it  might  be  so  affected  by  the 
contemplated  peril  as  to  directly  damnify  the  insured.* 

It  is  difficult  to  define  an  insurable  interest  in  a  life.  Tt  may, 
however,  be  stated,  as  a  general  rule,  that  it  ought  to  be  such  an 
interest  as  would  take  the  risk  out  of  that  class  denominated 
"wagers,"  ^  and  one  of  such  a  nature  as  would  justify  a  reasonable 
expectation  of  advantage  or  benefit  from  the  continuance  of  the 
life  of  the  assured.  It  may  rest  upon  a  pecuniary  basis,  as  that 
of  a  creditor  of,  or  surety  for,  the  assured,  or  may  be  based  upon 
consanguinity  or  affinity,  involving  a  claim  to  support  or  some 
advantage,  or  even  upon  a  contemplated  marriage.^     The  above 

*  "What  is  the  interest  in  the  prop-  ton  v.  Globe  Mutual  Ins.  Co.  36  S. 
erty  which  shall  make  the  contract  Dak.  339,  154  N.  W.  830. 
valid?  We  think  the  best  detinition  "The  interest  of  the  assured  in  such 
to  be,  any  such  interest  as  shall  make  subject  matter"  (viz.  the  thing  or 
the  loss  of  that  property  a  pecuniary  property  insured)  "is  called  his  in- 
damage  to  the  insured:"  1  Parsons  on  surable  interest"  (marine  insurance). 
Marine  Ins.  (ed.  1868)  161.  "Every  Earl  of  Halsbury's  Laws  of  Eng- 
interest  in  property  or  any  relation  land,  vol.  17,  p.  336. 
thereto,  or  liability  in  respect  thereof,  ^  Stevens  v.  Warren,  101  Mass. 
of  such  a  nature  that  a  contemplated  564;  Lord  v.  Dall,  12  Mass.  115,  7 
peril  might  directly  damnify  the  in-  Am.  Dec.  38;  Mutual  Benefit  Assoc, 
sured,  is  an  insurable  interest :"  Deer-  v.  Hoyt,  46  Mich.  473,  9  N.  W.  497; 
ing's  Annot.  Civ.  Code  Cal.  see.  2546 ;  Miller  v.  Eagle  Life  &  Health  Ins.  Co. 
Dakota  Codes  (Levisee)  pp.  1027,  2  E.  D.  Smith  (N.  Y.)  268;  Grant  v. 
1029,  sees.  1475,  1483-94.  Insurable  Kline,  115  Pa.  St.  618,  9  Atl.  150; 
interest  defined  in  Trinitv  College  v.  Gilbert  v.  Moose's  Admrs.  104  Pa.  St. 
Travelers'  Ins.  Co.  113 'N.  C.  ^244,  74,  49  Am.  Rep.  570.  But  see  Tren- 
247,  22  L.R.A.  291,  18  S.  E.  175.  ton  Mutual  Life  &  Fire  Ins.  Co.  v. 
See  Warren  v.  Davenport  Ins.  Co.  31  Johnson,  4  Zab.  24  (N.  J.  L.)  576. 
Iowa,  464,  465,  7  Am.  Rep.  160;  Laz-  Insurable  interest  rests  upon  some 
arus  V.  Commonwealth  Ins.  Co.  19  benefit  which  may  arise  from  re- 
Pick.  (36  Mass.)  81-98;  note  2  Am.  lationship  or  pecuniary  interest  and 
Lead.  Cas.  5th  ed.  806;  Getchell  v.  the  insurance  must  not  be  speculative 
Mercantile  &  IManufacturers  Mutual  or  a  wager.  Baltimore  Life  Ins  Co. 
Fire  Ins.   Co.   109  Me.   274,  277,  42  ^- /joy^^' "  ^^^el-  -    91  At).  6.^3. 

L.R.A.(N.S.)  135,  83  Atl.  801;  Wil-       '^""'if,  ,,  ^^^'J'-^^J'J''.^'^      l' 

,.  \\       e    i.     ■        ri  \  Davis,  104  U.  S.  /7o,   uQ,  26  L.  ed. 

hams    Manutacturing   Co.   v.    Insur-  ^.p, ,     '7^,,        t  -^    t        n  ir 

/-,        ^  -KT    ^1     A         •        o-   TT,  924;  ^tna  Life  Ins.  Co.  v.   trance, 

ance  Co.  ot   North  America,  80    vt.  ni  tt    q    kai     0/1   t     „;i    oq't.   tt^Io 

282,  81  Atl.  Jib.  I^j^^^  ^,    Atlantic  Ins.  Co.  2  Dill.    (U. 

Insurable  interest  defined  as  "every  §_  q    q)  iq^^  Yec\.  Cas.  No.  6587. 

interest  m  property,  or  any  relation  Arkansas.— McRae  v.  Warmaek,  98 

thereto,  or  liabihty  m  respect  there-  Ark.   52,   33   L.R.A.  (N.S.)    949,   135 

of,  of  such  a  nature  tliat  a  contem-  g_  y\[    §07. 

plated  peril  might  directly  damnify  Indiana. — State  v.  Willct,  171  Ind. 

insurer."     S.  Dak.  Civ.  Code,  §  1802,  206,  23  L.R.A.(N.S.)    197,  86  N.  E. 

applied  to  written  contract  of  sale  on  08:    Elkhart  v.   Houghton,  103   Ind. 

part  of  purchase  price  paid,  in  Moul-  286,  53  Am.  Rep.  514,  2  N.  E.  763. 
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rule  is  supported  by  the  weight  of  authority  of  those  cases  wherein 
the  question  has  been  directly  adjudicated,  but,  as  we  shall  note 
hereafter,  there  are  some  decisions  wherein  the  courts  have  declared 
a  more  liberal  rule.     Every  person  has  an  insurable  interest  in 

Louisiana. — Succession  of  Hearing,  from  the  continuance  of  the  life  of 

26  La.  Ann.  326.  the  assured.     Warnock  v.  Davis,  104 

Massachusetts.— Hayes  v.   Milford  U.  S.  775,  26  L.  ed.  924. 

Mutual  Fire  Ins.  Co.  170  Mass.  492,  Cited  in  :  United  States. — Connecti- 

49    N.    E.    754,   27   Ins.   L.    J.    459;  cut   lAlutual   Life  Ins.   Co.   v.  Luchs, 

Forbes  v.  American  Mutual  Life  Ins.  108  U.  S.  498,  505,  27  L.  ed.  802,  2 

Co.  15  Gray  (81  Mass.)  249,  77  Am.  Sup.  Ct.  949;  Life  Ins.  Clearing  Co. 

Dec.   360;    Loomis   v.   Ea?le   Life   &  v.  O'Neill,  106  Fed.  800,  802,  45  C. 

Health  Ins.  Co.  6  Gray   (72  Mass.)  C.  A.  643,  54  L.R.A.  229;  Ingersoll 

396;   Lord  v.  Dall,  12*Mass.  115,  7  v.  Knights  of  Golden  Rule,  47  Fed. 

Am.  Dec.  38.  272,   273;    Lamont   v.    Grand   Lodge 

Missouri. — Chisholm     v.     National  Iowa  Legion  of  Honor,  31  Fed.  177, 

Life   Ins.    Co.   52   Mo.   213,   14  Am.  179. 

Rep.  414.  Alabama. — Stoelker    v.    Thornton, 

New   ForA-.— Miller  v.   Eagle   Life  88  Ala.  241,  246,  6  L.R.A.  141,  6  So. 

&  Health  Ins.  Co.  2  E.  D.  Smith  (N.  680;  Helmetag  v.  Miller,  76  Ala.  183, 

Y.)   268.  187,  .52  Am.  Rep.  316. 

Pennsylvania. — United        Brethren  California. — Curtiss  v.  ^tna  Life 

Mutual   Aid   Soc.   v.  McDonald,  122  Ins.  Co.  90  Cal.  245,  252,  25  Am.  St. 

Pa.  St.  324,  1  L.R.A.  238,  9  Am.  St.  Rep.  114,  27  Pac.  211. 

Rep.  Ill,  15  Atl.  439;  Grant  y.  Kline,  Georgia. — Exchange  Bank  v.  Loh, 

115  Pa.  St.  618,  9  Atl.  150;  Appeal  104  Ga.  446,  453,  44  L.R.A.  376,  31 

of  Corson,  113  Pa.  St.  438,  57  Am.  S.  E.  459. 

Rep.  479,  6  Atl.  213.  Indiana. — Burton     v.     Connecticut 

See  Charter  Oak  Life  Ins.  Co.  v.  Mutual  Life  Ins.   Co.   119  Ind.   207, 

Brant,  47  Mo.  419,  4  Am.  Rep.  328,  210,  12  Am.  St.  Rep.  405,  21  N.  E. 

and   cases   under  following  sections.  746;   Nye   y.    Grand   Lodge   Ancient 

"Every  person   has  an   insurable  in-  Order  United  Workmen,  9  Ind.  App. 

terest'in  the  life  and  health:     1.  Of  131,  142,  36  N.  E.  429. 

himself;  2.  Of  any  person  on  whom  Iowa. — Farmers'  &  Traders'  Bank 

he   depends,   wholly   or  in    part,   for  y.   Johnson,   118   Iowa,  282,  284,  91 

education  or  support;  3.    Of  any  per-  N.  W.  1074. 

son  under  a  legal  obligation  to  him,  Katisas. — Missouri  Valley  Life  Ins. 

for  the  payment  of  money  or  respect-  Co.  v.   McCrum,  36   Kan.   146,   148, 

ing    jiroperty    or    services,    of   which  12  Pac.  517. 

deatli  or  illness  might  delay  or  pre-  Kentucky. — Bayse    y.    Adams,    81 

vent    the    pcrfnrniance;    and    4.      Of  Ky.  368,  375. 

any  person  ujxjn  whose  life  any  es-  Missouri. — Masonic         Benevolent 

tate    or    interest    vested    in    him    de-  Assoc,  v.  Bunch,  109  jMo.  560,  576,  19 

pends:"  Doering's  Annot.   Civ.  Code  S.    E.    25;    Whitmore    v.     Supreme 

Cal.  sec.  2763.     See  note  39  C.  C.  A.  Lodije  Knisfhts  &  Ladies  of  Honor, 

632.  100  Mo.  36;  46,  13  S.  W.  495. 

An    insurable   interest    in    the   life  Xeir  Hampshire. — ^Moclianick's  Na- 

of  anotliei-  whether  arising  fi-om  the  tional  Bank  v.  Comins,  72  N.  H.  12, 

relation  of  creditor  or  surety,  or  from  35,   101   Am.   St.   Rep.   650,  55   Atl. 

the  tics  of  ])]ood  or  marriage,  is  such  191. 

as  will   justify   a  reasonable  ground  New     York. — O'Rourke     y.     Jolm 

to  expect  some  benefit  of  advantasre  Hancock    Mutual    Life    Ins.    Co.    10 
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his  own  life,  and  this  is  said  to  be  based  upon  the  interest  which 
his  representatives  have  in  him.''' 

§  888.  Insurable  interest:  generally. — An  insurable  interest  is 
sui  generis,  and  peculiar  in  its  texture  and  operation.  It  sometimes 
exists  where  there  is  not  any  present  property,  or  jus  in  re  or 
jus  ad  rem.  It  may  cover  inchoate  rights,^  or  rights  in  expectation, 
such  as  profits  or  commissions.  Again,  a  person  may  be  so  circum- 
stanced that  it  is  important  that  a  thing  should  have  a  continued 
existence ;  or  he  may  be  so  related  to,  or  concerned  in  the  same, 
that  he  would  almost  positively  derive  a  certain  benefit  or  advantage 
therefrom  but  for  its  exposure  to  risks  and  damages,  in  which  case 
he  is  interested  in  its  safety  or  situation ;  or  he  might  be  liable  or 
suffer  some  disadvantage  or  prejudice  by  its  loss,  damage,  or  de- 
struction ;  or  his  relation  to  the  property  might  be  such  in  reference 
to  the  rights  of  others  therein,  that  he  is  liable  for  its  safety,  care, 
and  protection;  or  it  may  be  a  right  so  closely  connected  with 
property,  and  so  dependent  upon  the  continued  existence  of  it 
alone  for  value,  as  that  a  loss  of  the  property  will  cause  pecuniary 
damage  to  the  holder  of  the  right.  The  right  need  not  necessarily 
refer  to  the  whole  or  part  of  the  thing,  nor  necessarily  or  exclusively 
to  that  which  may  be  the  subject  of  privation ;  but  may  only  sustain 
such  a  relation  thereto  that  the  insured  would  be  prejudiced  by 
the  happening  of  the  peril  contemplated.  Absolute  ownership, 
or  title,  or  even  possession  is  not  necessary;  it  may  be  some  right 
or  interest  which  some  court  will  enforce  in  the  property.     The 

Misc.  405,  408,  31  N.  Y.  Supp.  130;  Lane,  99  Tenn.  639,  647,  42   S.  W. 

•Tucker  v.  Mutual  Benefit  Life  Co.  41  1058. 

N.  Y.    Supp.   505,   50   Hun,   50,   54;  Virginia. — Tate      v.      Commercial 

Breese  v.  IVtetropolitan  Life  Ins.  Co.  Building  Assoc.    97   Va.    74,   77,    45 

55  N.  Y.   Supp.  775,  37  App.  Div.  L.R.A.  244,  75  Am.  St.  Rep.  770,  33 

152,  156;    Geoffrov  v.  Gilbert,  38  N.  S.   E.  382;  Roller  v.  Moore    (Roller 

Y.  Supp.  643,  5  App.  Div.  98,  100.  v.  Beam)   86  Va.  512,  516,  6  L.R.A. 

Pennsylvania.— Keystone      Mutual  139,   10    S.    E.   241;    Valley   IMutual 

Benefit  A.ssoe.  v.  Norris,  115  Pa.  446,  Life  Assoc,  v.   Teewalt,  79  Va.   421, 

451,  2  Am.  St.  Rep.  572,  8  Atl.  638;  423. 

Corson's  Appeal,  113  Pa.  445,  446,  57  Wisconsin.— TLurd  v.  Doty,  86  Wis. 

Am.  Rep.  479,  6  Atl.  213:  Keystone  1,  13,  21  L.R.A.  751,  56  N.  W.  37L 

Mutual   Benefit  Assoc,  v.  Norris,  44  "^  Provident  Ins.  Co.  v.  Banna,  29 

Phila.   Lee.   Int.   332;    Corson's  Ap-  Ind.    236.      See   Hoyle   v.    Guardian 

peal,  43  Plula.  Leg.  Int.  510.  Life  Ins.   Co.  6  Robt.    (N.  Y.)    570, 

Rhode  Island.— Cronin  v.  Vermont  4  Abb.  Pr.  N.  S.  349;   Chamberlain 

Life  Ins.  Co.  20  R.  I.  570,  572,  40  v.  Butler,  61  Neb.  730,  54  L.R.A.  338, 

Atl.  497.  87  Am.  St.  Rep.  478,  86  N.  W.  481. 

South   Carolina. — Croswell  v.  Con-  See  §  894a  herein, 

necticut  Indemnity  Assoc.  51  S.  Car.  ^  Hancox    v.    Fishing    Ins.    Co.    3 

103,  110,  28  S.  E".  200.  Sum.    (U.   S.   C.  C.)    132,  140,  Fed. 

Tennessee. — Manlev  v.  Maidev,  107  Cas.  No.  6013,  per  Story,  J. 
Tenn.  191,  200,  64  S'.  W.  8;  Lane  v. 
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interest  may  be  a  conditional,  contingent  or  equitable  one.  It  may 
refer  to  a  future  interest  or  rest  upon  a  valid  executory  contract. 
It  may  be  a  right  to  the  possession  of  property,  or  arise  from  a 
lien  or  from  advancements,  or  from  some  title  in  the  property. 
The  subject  need  not  necessarily  have  a  value  or  price,  or  actual 
or  corporeal  existence.  It  may  relate  to  a  mere  right  to  have  a 
trust  performed  or  obligation  fulfilled,  as  in  cases  of  guarantee 
insurance.  In  brief,  by  interest  in  a  thing  every  benefit  or  advan- 
tage arising  out  of,  or  dependent  on,  such  thing  may  be  considered 
as  comprehended.  In  determining,  however,  what  constitutes  an 
insurable  interest,  it  must  be  remembered  in  all  cases  relating  to 
insurance  on  property  that  the  contract  is  one  of  indemnity;  that 
risk  is  of  its  essence,  and  that  therefore  the  happening  of  the  event 
must  result  in  pecuniary  loss  with  reference  to  the  interest,  and 

^  United    States. — Cohimbian    Ins.  Harmer,  2  Ohio  St.  452,  59  Am.  Dec. 

Co.  v.  Lawrence,  2  Pet.   (27  U.   S.)  684. 

25,  7  L.  ed.  335;  JNIarks  v.  Firemen's        Vermont. — Swift       v.        Vermont 

Fund'  Ins.    Co.   175   Fed.   222,    aff'd  Mutual  Fire  Ins.  Co.  18  Vt.  305. 
179  Fed.  1020,  102  C.  C.  A.  665.  England.— Seagrave  v.  Union  Ma- 

Georgia. — Fenn    v.    New    Orleans  rine   Ins.    Co.    1    Har.   &   R.   302,   1 

Mutual  Ins.  Co.  53  Ga.  578.  L.  R.  Com.  P.  305. 

loua. — Warren  v.  Davenport  Ins.        See  also  cases  under  sections  next 

Co.  31  Iowa,  464,  465,  7  Am.  Rep.  following.       Insurable     interest     on 

160 ;  Haves  v.  Milford  Mutual  Fire  propertv,  what  is :    Notes  7  Am.  Dec. 

Ins.    Co.'  170    Mass.    492,   49    N.    E.  42-44;  20  Am.  Dec.  510-18.    "An  in- 

754,  27  Ins.  L.  J.  459,  461,  Lathrop,  surable  interest  in  property  may  con- 

J.  sist  in :     1.  An  existing  interest ;   2. 

Massachusetts. — Williams  v.  Roger  An  inchoate  interest  founded  on  an 

Williams  Ins.  Co.  107  Mass.  377,  9  existing  interest ;  or  3.  An  expectancy 

Am.   Rep.  41;   Lazarus  v.    Common-  coupled  with  an  existing  interest  in 

wealth  Ins.  Co.  19  Pick.   (36  Mass.)  that    out    of    which    the    expectancy 

81-98:    note  2   Am.   Lead.    Cas.   5th  arises:"    Cal.    Civ.    Code,    sec.    2547. 

ed.   806;   Wisgin  v.   Mercantile  Ins.  For  statute  against  wagering  policies, 

Co.  7  Pick.  24  (Mass.)  271.  see  Deering's  Annot.  Civ.  Code  Cal. 

Neiv  York. — Riggs  v.  Commercial  see.  2558.  Insurable  interest :  fire  in- 
Mutual  Ins.  Co.  125  N.  Y.  7,  12,  21  surance.  See  17  Earl  of  Halsbury's 
Am.  St.  Rep.  716,  10  L.R.A.  684,  25  Laws  of  England,  pp.  519  et  seq. 
N.  E.  1058,  per  Andrew,  J.;  Finch,  "A  man  is  interested  in  a  thing  to 
J.,  in  National  Filtering  Oil  Co.  v.  whom  advantage  may  arise  or  preju- 
Citizens'  Ins.  Co.  106  N.  Y.  535,  541,  dice  happen  from  the  circumstances 
60  Am.  Rep.  473,  13  N.  E.  337;  Me-  which  may  attend  it,  and  whom  it  im- 
Coldin  V.  Greenwich  Ins.  Co.  10  N.  puteth  that  its  condition  as  to  safety 
Y.  St.  Rep.  390,  45  Hun  (N.  Y.)  or  other  quality  should  continue.  In- 
592;  Lawrence  v.  Van  Home,  1  terest  does  not  necessarily  imply  a 
Caines  (N.  Y.)   276.  right   to   the   whole    or   part   of   the 

Ohio. — Northwestern    INfutual    Life  thing,    nor    necessarily    or   exclusive- 
Ins.    Co.   V.    Coshocton    Glass   Co.   31  ly  tliat  which  may  be  the  subject  of 
Ohio   C.    C.   665,   55   0.   L.   B.   665;  privation,  but  the  having  some  rela- 
Hartford     Protection     Ins.     Co.     v.  lion  to  or  concern  in  the  subject  of 
Joyce  Ins.  Vol.  XL — 121.         1921 
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must  directly  affect  it ;  ^  there  must  be  a  loss  to  warrant  recovery.^'^ 
Any  person  having  an  interest  in  property  may  through  insurance 
indemnify  himself  against  loss  thereto."  And  a  policy,  if  other- 
wise valid,  attaches  to  whatever  insurable  interest  the  assured  had, 
whether  as  owner  or  otherwise. ^^ 

What  constitutes  an  insurable  interest  has  been  variously  ex- 
pressed by  the  courts  and  it  is  declared  that  it  is  enough  if  the 
insured  be  so  situated,  with  reference  to  property,  as  to  be  liable 
to  loss  if  it  be  destroyed  by  the  peril  insured  against.  Such  an 
interest  in  property  connected  with  its  safety  and  situation  as  will 
cause  the  insured  to  sustain  a  direct  loss  by  its  destruction  is  an 
insurable  interest.  If  there  be  a  right  or  an  interest  in  property 
which  some  court  will  enforce,  a  right  so  closely  connected  with 
it,  and  so  much  dependent  for  value  upon  the  continued  existence 
of  it  alone,  as  that  a  loss  of  the  property  Avill  cause  pecuniary  dam- 
age to  the  holder  of  the  right  against  it,  he  has  an  insurable 
interest ;  ^^  so,  where  by  a  loss,  the  holder  of  an  interest  in  property 
is  deprived  of  its  possession,  enjoyment,  or  profit,  or  a  security  or 
lien  resting  thereon,  or  other  certain  benefits  growing  out  of,  or 
dependent  upon  it,  he  has  an  insurable  interest  therein;^*  and  an 
insurable  interest  exists  only  when  the  insured  has  such  an  interest 
in  the  property  that  its  destruction  will  result  in  pecuniary  loss  to 
him.  If  he  has  such  an  interest,  it  is  not  necessary  that  he  should 
have  the  title. ^^  In  brief,  the  test  of  insurable  interest  in  property  is 
whether  assured  will  be  directly  and  financially  affected  by  direct 

the  insurance,  which  relation  or  con-  considered  as  being  comprehended:"' 

cern  by  the  happening  of  the  perils  Liicena  v.  Crawford,  2  Bos.  &  P.  N. 

insured    against    may    be    so    affect-  R.   269,   per  Lawrence,  J.;   Wisecup 

ed    as    to    produce    a    damage,    det-  v.  American  Ins.  Co,  186  Mo.  App. 

riment,    or    prejudice    to    the    party  310,  1^2  S.  W.  73. 

insuring;    and    where    a   man    is    so  ^°  Bartling     v.      German      Mutual 

circumstanced   with   respect  to   mat-  Lightning   &   Tornado   Ins.    Co.   154 

ters    exposed    to    certain    risks    and  Iowa.  335,  134  N.  W.  864. 

dangers  as  to  have  a  moral  certainty  "  Honore  v.  Lamar  Fire  Ins.   Co. 

of  advantage  or  benefit  but  for  those  51  111.  409. 

risks   and   dangers,  he   mav  be  said  ^^  Riggs  v.  Commercial  Mutual  Ins. 

to  be  interested  in  the  safety  of  the  Co.  125  N.  Y.   /,  10  L.R.A.  684,  21 

thing.     To  be  interested  in  the  pres-  Am.    St.   Rep.   716,   25   N.   E.    1058. 

ervation  of  a  thing,  is  to  be  so  cir-  ^^  National    Filtering    Oil    Co.    v. 

cumstanced  in  respect  to  it  as  to  have  Citizens  Ins.  Co.  106  N.  Y.  535,  541^ 

benefit  from  its  existence,  prejudice  per  Finch,  J. 

from  its  destruction.     The  property  ^*  Rochester  Loan  &  Banking  Co. 

of  the  thing  and  the  interest  deriv-  v.  Liberty  Ins.   Co.  44  Neb.  537,  48 

able  from  it  may  be  very  different  to  Am.  St.  Rep.  745,  62  N.  W.  877. 

the  first.     The  price  is  generally  the  ^^  Hartford  Fire  Ins.  Co.  v.  Keat- 

measure  by  interest  in  a  thing.   Every  ing,   86   Md.   130,   63   Am.    St.   Rep. 

benefit  and  advantage  arising  out  of  499,  38  Atl.  29. 

or  depending  on  such  thing  may  be 
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and  actual  loss  of  the  insured  properly.  The  interest  need  not 
neeessarily  be  one  in  the  sense  of  title  but  a  concern  in  the  preserva- 
tion of  the  property  and  such  a  relation  to  or  connection  wilb  it 
as  will  necessarily  entail  a  pecuniary  loss  if  it  is  injured  or  de- 
stroyed.^^ 

In  regard  to  what  constitutes  an  insurable  interest  in  a  life, 
the  English  decisions  are  not  so  liberal  as  those  in  this  country. 
It  seems  that  there,  with  perhaps  certain  exceptions,  as  in  case  of 
an  interest  of  a  wife  in  a  husband's  life,^"^  it  has  been  held  that  there 
must  be  a  pecuniary  basis,  and  that  ties  of  blood  and  affection  are 
insullicient.^^  We  have  already  considered  the  Cjuestions  relating 
to  wager  policies  and  the  statute  14  George  III.,  chapter  4(S,  which 
prohibited  insurances  upon  lives  by  way  of  gaming  or  wagering, 
and  also  the  question  as  to  the  validity  of  wager  policies  at  the 
common  law.^^  The  rule  as  to  the  necessity  of  a  pecuniary  interest 
does  not,  perhaps,  apply  here  to  the  same  extent.  Consanguinity 
or  afiinity  constitute  a  sufficient  insurable  interest  in  a  life,  where 
they  involve  a  reasonable  claim  to  support,  or  some  benefit  or 
advantage.^"  And  in  other  cases  the  courts  have  declared  that 
the  mere  relationship  is  sufficient,^  although  there  are  numerous 
decisions  which  hold  that  there  must  be  some  reasonable  expecta- 
tion of  pecuniary  advantage  in  all  such  cases;  that  is,  a  direct  and 
pecuniary  interest.^     But  an  interest  to  be  insurable,  must  be  an 


i«  Getehell  v.  Mercantile  &  Manu-        The  statute  of  14  Geo.  III.  e.  48, 

facturers  Mutual   Fire   Ins.    Co.    109  proliibititig    life    insurance    in    favor 

Me.  274,  42  L.R.A.(N.S.)    135    (an-  of  those  wlio   have  no  insurable  in- 

notated  on  insurable  interest  of  ten-  terest  in  the  life  insured,  was  never 

ant  in  leased  property),  83  Atl.  801,  in  force  in  Wisconsin.    Hurd  v.  Doty, 

Ann.  Gas.  1913E  738n.  86  Wis.  1,  21  L.R.A.  746,  56  N.  W 

"  Reed  v.  Royal  Exch.  'Assur.  Co.  371. 
Peake  Add.  Cas.  70.  20  ^Yarnock    v.    Davis,    104    U.    S. 

^^Bunyon   on  Life   Insurance,   16.  775,   779,   26   L.   ed.   924;    Keystone 

See  further  as  to  the  En2;lish  cases,  Mutual  Benefit  Assoc,  v.  Norris,  115 

Lucena  v.  Crawford,  2  Bos.  &  P.  N.  Pa.   St.  446,  2  Am.   St.  Rep    572,  8 

R.  270,  324;   Halford  v.  Kyiner,  10  Atl.    638;   Reserve  Mutual    Life   Ins 

Barn  &  C.  724.  8  L.  J.  K.  B.  311;  Co.  v.  Kane,  81  Pa.  St.  154,  22  Am 

Hebdon  v.  West,  3  Best  &  S.  579,  32  Rep.  741;  Corson's  Appeal,  113  Pa. 

L.    J.    Q.    B.    85;    Shilling   v.    Acci-  St.   438,   57   Am.    Rep.    479,    6    Atl. 

dental  Death  Ins.   Co.  1  Fost.  &  F.  213;    Grattan    v.   National   Life   Ins 

116,    27    L.    J.    Ex.    16;    Ex    parte  Co.  15  Hun  (N.  Y.)  74. 
Houirhton,  17  Ves.  252.     See  47   (0.        ^  .T^tna  Lite  Ins.  Co.  v.  France,  94 

S.)  American  L.  Reg.  (38  Id.  N.  S.)  U.  S.  561,  24  L.  ed.  287. 
53.  2ciiarter    Oak    Life    Ins.    Co.    v. 

On  conflict  of  laws  as  to  insurable  Br;iiult,  47  Mo.  419,  4  Am.  Rep.  328; 

interest  in  life,  see  notes  in  63  L.R.A.  Continental  Life  Ins.  Co.  v.  Voh'-er 

856;   23   L.R.A. (N.S.)    976;   and  52  89  Ind.  572,  46  Am.  Rep.  185;  Gambs 

L.R.A. (X.S.)    279.  v.    Covenant    Mutual    Life    Ins.    Co. 

19  See  §§  148,  149,  herein.  50   Mo.   44;    Guardian    Mutual    Life 
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interest  in  favor  of  continuance  of  the  life,  and  not  an  interest 
in  its  loss  or  destruction.^  It  may  also  be  generally  stated  that  a 
person  has  an  insurable  interest  in  the  life  or  health  of  another 
whenever  there  exists  a  reasonable  expectation  that  a  benefit  ot 
advantage  would  arise  to  the  person  from  the  continuance  of  the 
of  the  life  of  the  insured,  or  where  death  or  sickness  would  delay 
the  performance  of  some  legal  obligation  respecting  property  or 
services,  or  where  the  relations  are  such  that  one  depends  upon 
another  for  support  or  education,  in  whole  or  in  part,  or  where 
death  would  destroy  a  claim  or  render  its  attainment  impossible. 
It  is  not  necessary  that  the  benefit  is  certain  to  result  from  the 
continuance  of  the  life.  Thus,  it  is  not  certain  that  one  will, 
during  his  life,  repay  money  advanced,  but  a  person  has  a  title 
to  the  performance  of  that  obligation,  and  the  happening  of  the 
contingency  might  wholly  or  partially  defeat  such  right.  A  legal 
presumption  of  benefit  and  loss  arises  in  such  cases,  which  consti- 
tutes such  an  insurable  interest  as  may  be  protected.*  It  is  also 
:3aid  that  it  is  sufficient  that  an  indirect  advantage  may  result  to 
a  person  from  the  continuance  of  the  life  insured.^  But  any  rea- 
sonable expectation  of  pecuniary  benefit  or  advantage,  either  direct- 
ly or  indirectly,  from  the  continued  life  of  another,  creates  an  in- 
surable interest  in  such  life,  though  there  may  be  no  claim  upon 
the  person  whose  life  is  insured  that  can  be  recognized  in  law  or 
in'  equity.^ 

Ins.  Co.  V.  Hogan,  80  111.  35,  22  Am.  the  continued  life  of  another,  creates 

Rep.    180.  an    insurable    interest    in    such    life. 

3  Holmes  v.  Gilman,  138  N.  Y.  369,  Connecticut  Mutual  Life  Ins.  Co.  v. 
20  L.R.A.  566,  34  Am.  St.  Rep.  463,  Schaefer,  94  U.  S.  457,  24  L.  ed.  251. 
34  N.  E.  205.  Cited  in:   United  States.  —  ^^tna 

4  Warnock  v.  Davis,  104  U.  S.  775,  Life  Ins.  Cb.  v.  France,  94  U.  S.  561, 
26  L.  ed.  924;  Miller  v.  Eagle  Life  &  564,  24  L.  ed.  289 ;  Foster  v.  Preferred 
Health  Ins.  Co.  2  E.  D.  Smith  (N.  Accident  Ins.  Co.  125  Fed.  536,  538; 
Y.)  268,  per  Woodruff,  J.;  Hoyt  v.  Supreme  Assembly  Royal  Society  of 
New  York  Life  Ins.  Co.  3  Bosw.  (N.  Good  Fellows  v.  Adams,  107  Fed. 
Y.)  440;  Bevin  v.  Connecticut  Mutual  335,  337;  Re  Slingluff,  106  Fed.  154, 
Life  Ins.  Co.  23  Conn.  244.  Life  in-  160,  3  N.  B.  N.  Rep.  259;  Kentucky 
surable  interest,  when  it  exists,  see  Life  &  Accident  Ins.  Co.  v.  Hamil- 
notes  46  Am.  Rep.  189-191;  52  Am.  ton,  63  Fed.  93,  101,  11  C.  C.  A.  50, 
Rep.  137-48.  See,  also,  for  autliori-  22  U.  S.  App.  548 ;  Ingersoll  v. 
ties  and  illustrations,  sections  follow-  Knights  of  Golden  Rule,  47  Fed.  272, 
ing  herein.  274. 

^  Trenton  Ins.  Co.  v.  Johnson,  24  California. — Sheehan    v.    Journey- 

N.  J.  L.  (4  Zab.)  586,  per  the  court,  man  Butchers'  Protective  &  Benevo- 

«  Mechanic's     National      Bank     v.  lent  Assoc.  142  Cal.  489,  -196,  76  Pac. 

Comins,  72  N.   H.   12,  101   Am.   St.  238;   Curtiss  v.  ^tna  Life  Ins.  Co. 

Rep.  650,  55  Atl.  191.  90   Cal.   245,  251,   25   Am.   St.   Rep. 

Any  reasonable  expectation  of  pe-  114,  27  Pac.  311.                                      / 

cuuiary    benefit    or    advantage    from  Connecticut.— Allen     v.     Hartford 
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§  889.  Necessity  of  an  insurable  interest. — Notwitlistnndina;  de- 
cisions upholding  the  validity  of  innocent  wager  policies  at  common 
law/  it  is  now  universally  held  in  the  different  states,  either  by 
force  of  statutory  regulations  or  upon  general  principles  of  public 
policy,  or  similar  grounds,  that  an  insurable  interest  is  necessary 
to  the  validity  of  a  policy,  no  matter  what  may  be  the  subject 
matter.  If  no  insurable  interest  exists,  the  contract  is  void;* 
for  the  principal  thing  is,  that  the  assured  has  not  only  acted  in 


Life  Ins.  Co.  72  Conn.  693,  696,  45 
Atl.  955;  Fitz<;crald  v.  Hartford  Life 
&  Annuity  Ins.  Co.  56  Conn.  116, 
132,  7  Am.  St.  Rep.  288,  13  Atl.  673. 

Georgia. — Union  Fraternal  Leas:ue 
V.  Walton,  109  Ga.  1,  6,  46  L.R.A. 
426,  77  Am.  St.  Rep.  350,  34  S.  E. 
317;  Hodge  v.  Elli.^  76  Ga.  372,  379. 

Illinois.  —  Bloomington  Mutual 
Benefit  Assoc,  v.  Blue,  120  111.  121, 
127,  60  Am.  Rep.  558,  11  N.  E.  331 ; 
Cisna  V.  Sheibley,  88  111.  App.  285, 
290;  Johnson  v.  Van  Epps,  14  111. 
App.  201,  214. 

Indiana. — Elkhart  Mutual  Aid, 
Benevolent  &  Relief  Assoc,  v.  Hough- 
ton, 103  Ind.  286,  293,  53  Am.  Rep. 
514,  2  N.  E.  763. 

Kentucky. — Van  Bibber  v.  Van 
Bil)ber,  82  Ky.  347,  349. 

Massachusetts. — King  v.  Cram,  185 
Mass.  103,  106,  69  N.  E.  1049;  Shea 
V.  Massacliusetts  Benefit  Assoc.  160 
Mass.  289,  291,  39  Am.  St.  Rep.  475, 
35  N.  E.  855;  Mutual  Life  Ins.  Co. 
V.  All(>n,  138  Mass.  24,  32,  52  Am. 
Rep.  245. 

Mississippi. — Murphy  v..  Red,  64 
Miss.  614,  617,  60  Am.  Rep.  68,  1 
So.  761. 

Missouri. — Reynolds  v.  Prudential 
Ins.  Co,  88  Mo. 'App.  679,  685. 

Neiv  Hampshire. — Mechanics  Na- 
tional Bank  v.  Comins,  72  N.  H.  12, 
15,  101  Am.  Rep.  650,  55  Atl.  191. 

New  York. — Holmes  v.  Gilman, 
138  N.  Y.  369,  380,  20  L.R.A.  571, 
34  Am.  St.  Rep.  563,  34  N.  E.  205; 
Brummer  v.  Cohn,  86  N.  Y.  11,  14,  40 
Am.  Rep.  503;  Tucker  v.  Mutmil 
Benefit  Life  Ins.  Co.  4  N.  Y.  Sujip. 
505,   50   Hun,   50,   54  j   Brummer   v. 


Cohen,  62  How.  Pr.  171,  173;  Breese 
V.  Metropolitan  Life  Ins.  Co.  55  N. 
Y.  Supp.  775,  37  App.  Div.  152,  156. 

South  Carolina. — Crosswell  v.  Con- 
necticut Indemnity  Assoc.  51  S.  Car. 
108,  109,  28  S.  E.'200. 

Texas. — Ecjuitable  Life  Assur.  Co. 
V.  Hazlewood,  7.5  Tex.  338,  350,  7 
L.R.A.  217,  16  Am.  St.  Rep.  893.  12 
S.  W.  621 ;  Taylor  v.  Travelers'  Ins. 
Co.  15  Tex.  Civ.  App.  254,  255,. 39 
S.  W.  185. 

'  See  Buchanan  v.  Ocean  Ins.  Co. 
6  Cow.  (N.  Y.)  318. 

*  United  States. — Connecticut  Life 
Ins.  Co.  V.  Sehaefer,  94  U.  S.  457,  24 
L.  ed.  251,  per  the  court. 

Illinois. — Lyf''>iiiing  Fire  Ins.  Co. 
V.  Jackson,  83  111.  302,  25  Am.  Rep. 
386;  Guardian  Ins.  Co.  v.  Hogan,  80 
111.  36,  22  Am.  Rep.  180;  Kandolph 
Mutual  Ins.  Co.  v.  Lorenz,  147  111. 
App.  164. 

Indiana. — Franklin  Ins.  Co.  v.  Sef- 
ton,  53  Ind.  380;  Prudential  Ins.  Co. 
V.  Hume,  21  Ind.  App.  525,  69  Am. 
St.  Rep.  080,  52  N.  E.  772. 

Iowa. — Carter  v.  Humboldt  Ins. 
Co.  12  Iowa,  287. 

Kentucki/.- — Hess'  Admr.  v.  Segen- 
felter,  127'Ky.  348,  14  L.R.A. (N.S.) 
1172,  105  S.  W.  476. 

Mai)te. — Sawyer  v.  Mayhew,  51 
Me.  398;  Mitchell  v.  Union  Life  Ins. 
Co.  45  Me.  104,  71  Am.  Dec.  104. 

Man/land. — Bennett  v.  Mutual  Fire 
Ins.  Co.  100  Md.  337,  60  Atl.  99. 

Nebraska. — Stanisics  v.  Hartford 
Fire  Ins.  Co.  83  Neb.  768,  120  N.  W. 
435. 

New  York. — Freeman  v.  Fulton 
Ins.   Co.  38   Barb.    (N.   Y.)    247,  14 
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good  faith,  but  has  also  an  insurable  interest.^  This  point  of  good 
faith,  refers  more  particularly  to  the  doctrine  of  concealment  or 
disclosure  and  is  held  to  apply  in  this  respect  not  only  to  marine 
risks',  but  also  to  all  other  kinds  of  insurance,  although  the  rule 
in  this  country  is  not  so  strict  in  other  risks  as  in  cases  of  marine 
insurance.  But  even  though  insurance  in  all  its  branches  may  be 
a  contract  uberrimae  fidei  such  a  rule  must  be  distinguished  as  to ' 
insurable  interest  in  life  policies  since  life  insurance  is  not  a  con- 
tract of  indemnity,  and  indemnity  is  the  basis  of  the  doctrine 
of  good  faith.^° 

A  policy  on  property  wherein  the  insured  has  no  interest  or 
title  is  void,  and  no  recovery  can  be  had  thereon,  in  case  of  loss 
either  by  the  assured  or  his  assignee,  and  notes  given  for  the 
premium  upon  such  an  insurance  are  void,  for  want  of  considera- 
tion.^^ So  a  party  insuring  must  have  an  interest  in  the  life  to 
be  insured  when  the  insurance  is  effected  for  his  own  benefit,  or 
the  policy  will  be  void  ^^  and  insurable  interest  must  be  proven 
by  one  procuring  insurance  upon  another's  life  ^^  since  public 
policy  does  not  allow  anyone  having  no  insurable  interest  to  be  the 

Abb.    Pr.   398;    Tallman   v.   Atlantic    sure   life   of   corporation   officer   de- 
Ins.  Co.  3  Keyes  (N.  Y.)  87.  pends    upon   good    faith   and   condi- 

North     Carolina.    —    Burbage    v.  tions  existing- when  policy  issued). 
Windley,  108  N.   C.  357,  12   L.R.A.        ^^  See   §§    890,   1786,   1844   herein. 

409,  12  S.  E.  839.  See  Seaton  v.  Heath  [1899]  1  Q.  B. 

Pennsylvania.  —  United  Brethren  782;    Arnould    on   Marine    Ins.    (6th 

Mutual   Aid   Soe.   v.   McDonald,  122  ed.  Mac-laehlan's)  pp.  5  et  seq. 
Pa.  St.  329,  1  L.R.A.  238n,  9  Am.  St.        ^^  Busch  v.  Sinissippi  Ins.  Co.  28 

Rep.    Ill,    15    Atl.    439;     Common-  Ind.  64;  Fowler  v.  New  York  In  den:- 

wealth  Ins.  Co.  v.  Sennett,  37  Pa.  St.  nitv  Ins.  Co.  26  N.  Y.  422;  Sweeney 

205,    78    Am.    Dec.    418';    Adams    y.  v.  Franklin  Ins.  Co.  20  Pa.  St.  337; 

Pennsyh'ania  Ins.  Co.  1  Rawle  (Pa.)  Peabody  y.  Washington  Ins.   Co.  20 

97.  Barb.  (N.  Y.)  339,  and  cases  in  note 

Rhode  Island. — Smith  v.  Union  17  above. 
Ins.  Co.  25  R.  I.  260,  105  Am.  St.  12  T^ji^ei^eH  v.  Union  Life  Ins.  Co. 
Rep.  882,  55  Atl.  715.  45  Me.  104,  71  Am.  Dec.  529.  Corn- 
England. — Sadler  Co.  y.  Badeock,  pare  §  894a  herein. 
2  Atk.  554;  Halford  v.  Kymer,  10  For  the  question  of  conflict  of  laws 
Barn.  &  C.*725.  as  to  insurable  interest  in  life,  see 
"The  sole  object  of  insurance  is  the  notes  in  63  L.R.A.  856;  23  L.R.A. 
indemnity  of  the  insured,  and  if  he  (N.S.)  976;  and  52  L.R.A. (N.S.) 
has  no  insurable  interest  the  contract  279. 

is  void :  "  Deering  Annot.  Civ.  Code       ^^  Christenson     v.      Madson,     127 

Cal.  sec.  2551.  Minn.  225,  149  N.  ,W.  288. 

^  Lycoming  Fire  Ins.  Co.  v.  Jack-       As  to  designation  as  beneficiary  of 

son,  83  111.   302,  25  Am.  Rep.   386;  one  without  insurable  interest,  as  af- 

Northwestern  Mutual  Life  Ins.  Co.  v.  fected    by    consideration.s    of    public 

Coshocton   Glass  Co.   31   Ohio   C.  C.  policy,  see  note  in  16  L.R.A. (N.S.) 

665,  55  Ohio  L.  B.  665   (right  to  in-  555. 
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owner  of  a  policy  of  insurance  upon  the  life  of  a  human  heinc*'. 
The  public  lias  an  interest,  independent  of  the  consent  and  con- 
currence of  the  parties,  that  no  inducement  shall  be  oflered  to  one 
man  to  take  the  life  of  another.^*  Thus,  a  promise  on  the  part  of 
one  who  has  no  insurable  interest  in  the  life  of  another  to  pay  his 
wife  a  certain  sum  of  money  after  his  death,  in  consideration  of 
permission  to  insure  his  life,  is  based  upon  no  valid  consideration, 
and  the  policy  is  absolutely  void.^^ 

An  incontestible  clause  in  an  insurance  policy  does  not  prevent 
the  insurer  from  resisting  bn  the  ground  that  it  was  issued  to 
one  having  no  insurable  interest,  and  is  therefore  void  as  against 
public  policy.^^ 

Again  a  moral  claim  does  not  constitute  an  insurable  interest 
in  the  life  of  another,  in  behalf  of  one  as  a  creditor.^"' 

§  890.  Insurable  interest  distinguished  from  the  property  or  life 
insured. — It  was  early  said  by  Emerigon  when  writing  of  insur- 
ances under  the  Ordonnance,  permitting  navigators,  passengers, 
an^  others  to  insure  the  freedom  of  their  persons,  that  it  was  the 
freedom,  namely,  the  price  of  ransom  or  sum  to  be  paid  therefor, 
in  case  of  capture,  and  not  the  person,  that  w^as  insured.  Again, 
referring  to  slaves,  he  declares,  relying  upon  Pothier,  that  being 
chattels  of  commerce,  and  susceptible  of  valuation,  their  lives  ^vere 
the  proper  subject  for  insurances.^^  We  have  also  seen  that  insur-. 
ance  is  a  personal  contract;  that  the  thing  is  not  insured,  but  the 
right  to  indemnity  appertains  to  the  person,  and  that  insurances 
do  not  attach  to  the  realty  or  pass  with  it  as  an  incident  thereto. 
So  in  case  of  property  generally,  it  is  the  interest  therein,  or 
connected  therewith,  that  is  protected,  and  not  the  property 
itself.  The  question  is,  in  all  cases,  whether  the  insured  lias  sus- 
tained any  loss,  damage,  detriment,  or  prejudice  by  the  injury  or 
the  destruction  of  the  thing  in  which  the  interest  exists,  or  to  which 
it  is  related,  and  the  nature  of  the  interests  with  reference  to  the 

1*  Clieeves  v.  Anders,  87  Tex.  287,  Insurable  interest  in  life  of  another, 

47  Am.  St.  Rep.  107,  28  S.  W.  274.  necessity    for,    what    constitutes,    see 

i5Burbai?-e  v.  Windley,  108  N.   C.  note   57   Am.   Dec.   93-105.  and    for 

357,  12  L.R.A.  409,  12  S.  E.  839.  other  cases  see  .sections  followino-. 

^^  Bromley  v.  Washington  Life  Ins.        ^^  Emerigon  on  Ins.  (Meredith's  ed. 

Co.    122    Ky.    402,    5    L.R.A. (N.S.)  1850)    158,    167,    168.      The    Ordon- 

747    (annotated   on   defense  of  want  nance,  a-rt.  9,  provides  that  "all  uav- 

of  insurable   interest   as   afSeeted   by  igators,   passengers,  and  otliers  shall 

incontestable  clause  of  policy),  92  S.  be  permitted  to  cause  to  he  insured 

"VY.    17.  the    freedom    of   their    jiersuns,''    the 

1'^  Guardian    Mutual    Life   Ins.   Co.  policies  naming  "the  sum  to  be  paid 

V.   Hogan,  80   111.  35,  22   Am.   Rep.  in  case  of  capture,  as  well  for  ransom 

180.      See    Cronin    v.    Vermont    Life  as  the  expeu'^es  of  return :  "  Id.  158; 

Ins.   Co.  20   R.  L  570,   40   Atl.   497.  Cuidon  de  la  :\Ier,  c.  IG.  art.  3. 
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property  is  important.  A  person  may  be  the  owner  of  property 
insured,  but  the  nature  of  the  ownership  is  material,  as  well  as  its 
duration.  If  the  ownership  ceases,  as  in  case  of  alienation  or  in 
case  the  policy  be  assigned  without  the  necessary  consent,  the  as- 
sured's  right  to  indemnity  determines.  So  in  case  of  life  risks, 
the  interest  in  the  continuation  of  the  life  constitutes  an  essential 
element  of  the  contract,  although  such  interest  need  only  exist 
at  the  inception  of  the  risk,  and  not  at  the  time  of  the  loss.^^  So 
an  insurable  interest  in  the  life  of  another  is  not  property.^" 

In  stating  that  insurance  is  a  personal  contract,  this  does  not 
imply  in  all  cases  that  the  interest  in  an  insured  property  essential 
t€  a  recovery  must  be  personal,  for  the  policy  may  be  "on  account 
of  or  for  whom  it  may  concern,"  when  the  recovery  may  be  had 
by  or  in  behalf  of  that  person  whose  interest  was  intended  to  be 
covered,  and  is  existing  at  the  time  of  loss,^  or  the  principal  au- 
thorizing the  insurance  may  be  undisclosed,  in  which  case  he  may 
recover;^  or  the  interest  may  be  as  agent  or  trustee-,  or  in  some 
like  character,  provided  the  relation  existed  both  when  the  insur- 
ance was  effected  and  when  the  loss  occurred.^  And  in  Ellicott  v. 
United  States  Insurance  Company  *  the  action  was  against  an 
insurance  company  upon  a  writing,  under  which  the  defendant 
guaranteed  the  bearer  payment  of  a  certain  sum  upon  representa- 
tion, and  it  was  held  that  the  bearer  could  sue  upon  it,  although  it 
was  not  issued  to  him.  This  case  has  been  cited  as  supporting 
the  proposition  that  a  policy  may  be  issued  to  bearer,  and  that  it 
would  "be  operative  in  the  hands  of  any  person  who  is  the  legal 
bearer  at  the  time  of  loss,  and  has  an  insurable  interest  in  the 
property  covered  thereby,"  provided  he  establishes  his  right  under 
the  policy  and  his  insurable  interest,  and  that  the  policy  was  made 

^^  See   §§   23,   902  herein ;   Wilson  ^  Seamens  v.  Loring,  1  Mason   (U. 

V.  Hill,  3  Met.  (44  Mass.)  66;  Laza-  S.  C.  C.)  127,  Fed.  Cas.  No.  12,583. 

rus    V.    Commonwealth    Ins.    Co.    19  ^  Graham  v.  Firemen's  Ins.   Co.  2 

Pick.    (36   Mass.)    81;    Carpenter   v.  Disn.      (Ohio)      255;      Stillwell      v. 

Providence- Washino-ton    Ins.    Co.    16  Staples,  19  N.  Y.  401,  6  Duer  (N.  Y.) 

Pet.  (41  U.  S.)  495,  10  L.  ed.  1044;  63. 

Carter  v.  Humboldt  Ins.  Co.  12  Iowa,  An  insurable  interest  need  not  be 

287.  personal,  but  may  be  an  interest  ex- 

^°  Holmes    v.    Oilman,    138    N.    Y.  isting"  in  the  insured  as  trustee,  agent, 

369,  20  L.R.A.  566,  34  Am.  St.  Rep.  administrator,      judiyment      creditor, 

463,  34  N.  E.  205.  and  the  like.    Hartford  Fire  Ins.  Co. 

1  See    Walsh    v.    Washington    Ins.  v.  Keating,  86  Md.  130,  63  Am.  St. 

Co.  32  N.  Y.  427,  3  Rob.  (N.  Y.)  202;  Rep.  499.  38  Atl.  29. 

Waring  v.   Indemnity   Fire  Ins.   Co.  *8  Gill  &  J.  (Md.)  166. 
45  N.  Y.  606,  6  Am.  Rep.  146 ;  Bridge 
V.  Niagara  Ins.  Co.  1  Hall   (N.  Y.) 
247. 
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§§  891,  892 


is  the  incident  of  the  property  covered  instead  of  a  mere  personal 
contract.* 

§  891.  Insurable  interest  at" common  law. — We  have  seen  that  a 
wager  policy  was  valid  at  the  common  law  where  it  was  not  con- 
trary to  the  policy  of  the  law,^  and  it  would  seem,  therefore,  that 
an  insurable  interest  was  unnecessary  at  the  common  law.'' 

§  892.  No  insurable  interest  under  unenforceable  contract. — A 
person  can  have  no  insurable  interest  where  his  only  right  arises 
under  a  contract,  which  he  had  no  authority  to  make,'  or  which 
is  void  or  unenforceable,  either  at  law  or  in  equity.^ 


5  1  Wood  on  Fire  Ins.  (2d  ed.) 
675. 

6  §  149  herein. 

'  Rittler  V.  Smith,  70  Md.  261,  263, 
2  L.R.A.  844,  16  Atl.  890;  Chisholm 
V.  National  Capitol  Life  Ins.  Co.  52 
Mo.  213,  14  Am.  Rep.  414;  Vivar  v. 
Supreme  Lod2:e  Knights  of  Pythias, 
52  N.  J.  L.  (23  Vroom)  455,  469,  20 
Atl.  36;  Trenton  Mutual  Life  &  Fire 
Ins.  Co.  V.  Johnson  (24  N.  J.)  4  Zab. 
576;  De  Rouge  v.  Elliott,  23  N.  J. 
Eq.  486,  492;  1  INfarshall  on  Marine 
Ins.  (ed.  1810)  *112.  See  Grems  v. 
Traver,  148  N.  Y.  Supp.  200,  aff'd 
87  Misc.  644,  164  App.  Div.  968,  149 
N.  Y.  Supp.  1085.  See  note  128  Am. 
St.  Rep.  307-310. 

*  Stainbank  v.  Fenning,  11  Com. 
B.  51.  In  this  case  the  master  put 
into  a  foreign  port,  the  vessel  being 
in  a  damaged  state,  boiTowed  money 
there  of  a  merchant  for  the  necessary 
repairs  and  disbursements,  and  to  se- 
cure this  drew  bills  upon  his  owner, 
and  also  executed  an  instrument  pur- 
porting to  be  a  hypothecation  of  the 
ship,  cargo,  and  freight.  By  this  in- 
strument the  merchant  who  advanced 
the  money  foi'bore  all  interest  be- 
yond the  amount  necessary  to  insure 
the  ship  to  cover  the  advances,  and 
the  master  took  upon  himself  and  his 
owner  the  risk  of  the  voyage,  making 
the  money  payable  at  all  events,  and 
subjecting  the  ship  to  seizure  and  sale 
by  virtue  of  process  "out  of  Her 
^Majesty's  high  court  of  admiralty  of 
England,  or  any  court  of  vice-admir- 
alty possessing  jurisdiction  at  the 
port  at  which  the  said  vessel  might 
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at  any  time  happen  to  be  lying,  or  to 
be  according  to  the  maritime  law 
and  custom  of  England,"  in  the  event 
of  the  bills  being  refused  acceptance 
or  being  dishonored.  It  was  held 
that  this  was  not  such  an  hypotheca- 
tion as  could  be  enforced  in  the  court 
of  admiralty,  the  paj'mcnt  of  the 
money  not  being  made  to  depend  up- 
on the  arrival  of  the  ship,  the  mer- 
chant had  no  insurable  interest  in  the 
ship.  See  also  Pope  v.  Glens  Falls 
Ins.  Co.  136  Ala.  670.  34  So.  29. 

^  Redfield  v.  Holland  Purchase  Co. 
56  N.  Y.  354,  357,  15  Am.  Rep.  424; 
Perry  v.  Mechanics'  Mutual  Ins.  Co. 
11  Fed.  478.  It  appeared  in  this  case 
that  a  policj'  had  been  issued  to  a 
mother  and  son  upon  a  barn  upon 
their  farm.  The  son's  only  interest 
was  that  held  under  a  parol  contract 
on  the  part  of  the  mother  to  subse- 
quently convey  the  property  to  him. 
The  statute  of  the  state  provided  that 
a  married  woman  might  conve.y  real 
estate  by  a  deed  in  which  her  husband 
joined.  It  was  claimed  that  under 
this  statute  the  policy  was  void,  but, 
the  court  held  that  the  policy  was 
void  as  to  the  son,  since  under  such 
a  contract  he  can  have  no  insurable 
interest,  but  that  this  did  not  render 
the  whole  policy  void.  In  Stockdale 
V.  Dunlap,  6  .\lees.  &  W.  224,  the 
plaintiffs  entered  into  a  verbal  eon- 
tract  with  the  owners  of  certain  ves- 
.'•ols  for  the  delivery  of  certain  goods, 
to  be  brought  by  these  vessels,  and 
it  was  held  that  as  the  contract  was 
a  verbal  one  only,  and  was  inca[)able 
of  being  enforced,  the  plaintiffs  could 


§  893  JOYCE  ON  INSURANCE 

§  893.  Interest  must  be  neither  illegal  nor  immoral. — The  inter- 
est necessary  to  support  an  insurance  must  be  one  which  is  neither 
illegal  nor  immoral,  and  in  this  sense  it  must  be  a  lawful  interest;  ^^ 
for  if  the  interest  is  illegal,  the  contract  is  void.^^  This  rule  is 
not  intended  to  go  beyond  the  legality  of  the  interest  itself,  and 
should  not  be  confused  with  such  illegal  insurances  as  are  void  on 
other  grounds;  for  a  person  might  have  a  valid  insurable  interest 
in  the  property  which,  under  certain  circumstances,  might  be  en- 
forceable, when  it  would  not  be  under  other  circumstances.  Thus, 
a  person  may  have  an  insurable  interest  in  a  ship  or  in  a  cargo, 
which  is  valid,  but  if  the  trade  be  illegal,  it  defeats  the  policy  as 
to  both  ship  and  cargo. ^^  Again,  the  insurable  interest  may  be 
valid,  but  the  recovery  be  defeated  by  the  failure  of  the  captain 
to  comply  with  certain  statutory  requirements,  whereby  the  voyage 
is  rendered  illegal ;  ^^  or  the  insurance  may  be  defeated  by  the  in- 
sertion of  stipulations  in  the  policy,  in  consequence  of  which,  under 
the  law,  the  policy  is  avoided ;  ^^  or  the  insurable  interest  may  be 
destroyed  by  some  illegal  act,  such  as  traffic  with  the  enemy  in 
violation  of  a  statutory  prohibition ;  ^^  or  the  insurance  invalidated 
by  its  being  effected  in  violation  of  some  positive  and  express  stat- 
utory provisions  affecting  the  trade,  the  character  of  the  goods, 
or  the  voyage. ^^-  The  subject  of  illegal  insurances  will,  however,  be 
fully  considered  hereafter.^''' 

have  no  insurable  interest.    Tfie  court  ^°  Lord   v.   Dall,   12   Mass.   115,   7 

said,  per  Abinger,  C.  B. :    "If  con-  Am.  Dee.  38;  Carrigan  v.  Lycoming 

tracts  for  goods  to  be  purchased  in  Tire  Ins.  Co.  53  Vt.  418,  38  Am.  Rep. 

future  were  allowed  to  be  made  the  687;   Mount  v.  Waite,   7  Johns.   (N. 

subject  of  insurance,  it  would  be  al-  Y.)  434;  Ruse  v.  Mutual  Benefit  Life 

lowing  a  wager  policy  to   be   made.  Ins.  Co.  23  N.  Y.  516;  Sadler  Co.  v. 

But  such  a  doctrine  would  defeat  the  Badcock,  2  Atk.  554. 

legislative  provisions  on  the  subject,  ^^  Redmond  v.  Smith,  7  Man.  &  G. 

and    create    an    imaginary    interest,  474. 

which  has  no  foundation  in  law.  Here  ^^  Gray  v.   Sims,  3   Wash.    (U.   S. 

there   was   no   written    contract,   nor  C.  C.)  276,  Fed.  Cas.  No.  5,729. 

any    contract     which    the    plaintiffs  ^^  Farruer   v.   Legg,   7   Term    Rep. 

could   have  enforced.     The   cases   of  186;  Suart  v.  Powell,  1  Barn.  &  Adol. 

freight  suppose  a  contract  which  is  266;    1   Duer  on    Marine   Insurance, 

capable  of  being  enforced.     Here  no  (ed.  1845)  377,  note  2  et  sep|. 

interest  in  the  goods  was  passed  to  ^*  Russell  v.  Degrand,  15  Mass.  35. 

the  plaintiffs.     There  is  a  contract  to  ^^  See    Jenks   v.    Halles,   1    Caines 

sell  one  hundred  tons  of  palm  oil,  to  Cas.  (N.  Y.)  43;  Hallett  v.  Jenks,  3 

arrive  by  the  'Maria.'     If  the  vessel  Cranch  (7  U.  S.)  212,  2  L.  ed.  414, 

docs  not  arrive  and  the  goods  do  not  ^^  Rieliardson    v.    Marine   Ins.    Co. 

arrive,  the   contract   is   void.     Then,  6   Mass.   101,   102,  4  Am.   Dee.    92; 

where  is  the  interest?     The  transac-  Gray  v.  Sims,  3  Wash.  (  U.  S.  C.  C.) 

tion  amounts  in  effect  to  the  insur-  276,  Fed.  Cas.  No.  5729;  Chalmers  v. 

ance  of  a  void  contract."     See  also  Bell,  3  Bos.  &  P.  604;  Gibson  v.  Ser- 

Pope  V.  Glens  Falls  Ins.  Co.  136  Ala.  vice,  5  Taunt.  433. 

670,  34  So.  29.  i7  See  §§  2506  et  seq.  herein. 
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§§  8C4,  894a 


§  894.  Wager  policies. — Wliere  a  person  has  no  actual  interest, 
or  the  pohcy  is  intended  to  cover -a  mere  wager,  the  courts  will  not 
enforce  the  contract."  xVnd  neither  the  member's  estate-nor  next 
of  kin  can  recover  in  such  case  where  the  beneficiary  had  no  insur- 
able interest ;  "  although  where  one  of  two  persons  under  a  pohcy 
has  an  insurable  interest  he  is  held  entitled  to  recover  his  portion 
of  the  proceeds. ^° 

§  894a.  Wager  policies:  what  are. — A  policy  of  insurance  taken 
out  on  the  life  of  another  by  or  issued  to  a  beneficiary  who  has  no 
insurable  or  pecuniary  interest  in  the  continuance  of  the  life  so 
insured,  is  a  wagering  policy  and  void,^  for  it  is  against  sound 

18  Delaware.— DraY)eT  v.   Delaware  247,  70  Am.  St.  Rep.  650,  46  S.  W. 

Stale   Grange   Mutual   Fire   lus.   Co.  501. 

5   Bovce   (Del.)    143,  91  Atl.  206.  See  §§  148  et  seq.,  729,  729a,  889, 

/•7oViV7a.— Phoenix  Ins.  Co.  v.  Hil-  891,  899  herein.     See  also  particular 

Hard.  59  Fla.  590,  52  So.  799.  insurable   interests   under   §§   912   et 

Elaine. — Buftalo    Fertilizer    Co.    v.  seq.  herein. 

Aroostook  Mutual  Fire  Ins.  Co.  109  When   wager  contract  not  defined 

Me.  483,  84  Atl.  1078  (recovery  can-  in   charge  to  jury.      See   McFarlane 

rot  be  had  without  proof  of  insur-  v.  Robertson,  137  Ga.  132,  73  S.  E. 

able  interest).                    '  490. 

-1/«r?//a7(c/.— Bennett  v.  Mutual  Fire  ^^  Smith's  Admr.  v.  Hatke,  115  Va. 

Ins.  Co.  100  -Aid.  337,  60  Atl.  99.  230,  78  S.  E.  584.     See  also  Metro- 

Michigan.—^xniWi     v.     Pinch,     80  politan  Life  Ins.   Co.  v.  Nelson,  170 

Mich.  332,  45  N.  W.  183,  26  Ins.  L.  Ky.   674,   L.R.A.1916F,  457,   186   S. 

J.  353   (cannot  be  enforced,  without  W.    521.      Compare    next    following 

the  aid  of  a  statute   authorizing  it,  sections  herein. 

either  in  law  or  equity  a  mutual  bene-  ^°  Woods  v.  Woods,  130  Ky.  162, 

fit  certificate).            "  19  L.R.A.(N.S.)  233,  113  S.  W.  79. 

iI//.sso«<n:.— Whitmore   v.    Supreme  ^  United       S^flfes.— Warnock       v. 

Lodge  Knights  and  Ladies  of  Honor,  Davis,  104  U.  S.  775,  26  L.  ed.  924 

100  ^Mo.  36,  13  S.  W.  495,  26  Ins.  L.  {cited   in   Belknap   v.   Johnson,   114 

J.  514.  Iowa,  265,  269.  86  N.  W.  267:  Rittler 

New  YorA-.— Grems  v.  Traver,  148  v.  Smith,  70  Md.  261,  266,  2  L.R.A. 

N.  Y.   Supp.  200,  87  Misc.   644,  44  846,  16  Atl.   890;   Michigan   Mutual 

Ins.  L.  J.  226,  230   (insurable  inter-  Benefit  Assoc,  v.  Rolfe,  76  Mich.  146, 

est  necessary  at  common  law.     Com-  152,  42  N.  W.  1094;  New  York  Life 

pare  §  149  herein).  Ins.  Co.  v.  Rosenheim.  56  Mo.  A  pp. 

Penmyh-ania.—Moxm^         Picture  27,  33;  Burbage  v.  Windh^y.  108  N. 

Co.  of  America  v.  Scottish  Union  &  Car.  357,  362,  12  L.R.A.  412.  12  S. 

National  Ins.  Co.  of  Edinburgh,  244  E.  839);   Gordon  v.  Ware  National 

Pa.  358.  90  Atl.  642   (policy  witliout  Bank.  132  Fed.  444,  65  C.  C.  A.  580. 

insurable  interest  is  wager  and  void).  67  L.R.A.  550. 

Bhode    /s/a«rf.— Smith     v.    Union  ^rAawsos.— Prudential  Ins.  Co.  of 

Ins.  Co.  25  R.  I.  250,  105  Am.   St.  America  v.  Williams,   113  Ark.  373, 

Rop.  882.  55  Atl.  715   (if  no  insur-  168    S.    W.    1114    (policy    taken    in 

able  interest  in  property,  policy  void  name   of   one   without   insural)le   in- 

from  beginning).  terest    in    life    insured    is    wager); 

Tennessee.— C\omQi\i  v.  New  York  Little    v.    Arkansas    National    Bank, 

Life  Ins.  Co.  101  Tenn.  22,  42  L.R.A.  105  Ark.  281,  152  S.  W.  281;  McRae 
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public  policy  that  a  third  person  without  an  insurable  interest  in 
another's  life  should  be  enabled  to  insure  that  other's  life  and  pay 
the  premiums  as  a  speculation  or  on  a  chance  of  collecting  the 


V.  Warmaek,  98  Ark.  52,  33  L.R.A. 
(N.S.)  949,  and  note  (on  assign- 
ment of  interest  in  life  policy  to  one 
paving  premiums),  135  S.  W.  807, 
4U"lns.  L.  J.  865. 

Delaware. — Baltimore  Life  Ins. 
Co.  V.  Floyd.  5  Boyce  (Del.)  201,  91 
Atl.  653  (there  is  a  tendency  to  hold 
contract  invalid  in  case  beneficiary 
pays  premiums :  but  verdict  for 
plaintiff  was,  however,  aff'd  5  Bovce 
(Del.)  431,  94  Atl.  515). 

Georgia. — Union  Fraternal  League 
v.  Walton,  109  Ga.  1,  77  Am.  ^St. 
Rep.  350,  46  L.R.A.  424,  34  S.  E. 
31v  ;  Cain  v.  Kniehts  of  Pvtbias,  11 
Ga.  App.  364,  75^  S.  E.  444,  41  Ins. 
L.  J.  1568  (cannot  be  taken  by  one 
upon  life  of  another  in  which  he  has 
no  insurable  interest). 

Illinois.  —  Bloomington  Mutual 
Benefit  Assoc,  v.  Blue,l20  111.  121, 
58  Am.  Rep.  852,  11  N.  E.  331  (see 
Illinois  Stat,  under  "Illinois"  in  first 
note  to  §  894b  herein). 

Indiarm. — Work  v.  American  !Mu- 
tual  Life  Ins.  Co.  31  Ind.  App.  153, 
67  N.  E.  458  (policy  taken  out  by 
one  without  insurable  interest  in  life 
of  insured  and  without  insured's 
knowledge  or  consent  void  and  felony 
under  Burns'  Stat.  1901,  sec.  4905. 
See  2  Burns'  Ann.  Ind.  Stat. 
[Rev.  1908]  p.  469,  sec.  4713 
[4894u  1]  [acts  1901,  p.  374,  in 
force  March  11,  1901]  providing 
that  beneficiary  under  life  pol- 
icy must  have  insurable  interest 
in  life,  or  be  related  to  in- 
sured) ;  Metropolitan  Life  Ins.  Co.  v. 
Brown  (Davis  v.  Brown)  159  Ind. 
644,  65  N.  E.  908,  32  Ins.  L.  J.  322, 
323,  324,  per  Gillet,  J.;  American 
^lutual  Life  Ins.  Co.  v.  Mead,  39 
Ind.  App.  215,  79  N.  E.  526  (under 
stat.)  ;  Prudential  Ins.  Co.  v.  Ilunn, 
21  Ind.  App.  525,  69  Am.  St.  Rep. 
680,  52  N.  E.  772. 

Iowa. — Belknap  v.  Johnston,  114 
Iowa,  265,  86  N.  W.  267. 


Kansas. — Metropolitan  Life  Ins. 
Co.  V.  Elison,  72  Kan.  199,  3  L.R.A. 
(N.S.)  934  (annotated  on  validity  of 
assignment  of  interest  in  life  policy 
to  one  paving  premiums),  115  Am. 
St.  Rep.  1*89,  83  Pac.  410,  35  Ins.  L. 
J.  253  (person  cannot  take  out  policy 
on  life  of  another  where  he  has  no  in- 
surable interest  therein). 

Ke)itucky. — Metropolitan  Life  Ins. 
Co.  v.  Nelson,  170  Ky.  674,  L.R.A. 
191 6F,  457,  186  S.  W^  521  (person 
without  insurable  interest  in  an- 
otlier's  life  cannot  be  a  beneficiary  on 
a  iDolicy  issued  upon  that  life,  and 
cannot  collect  the  insurance  there- 
on) ;  Western  &  Southern  Life  Ins. 
Co.  V.  Grimes'  Admr.  138  Ky.  338, 
128  S.  W.  65;  Rupp  v.  Western  Life 
Indemnitv  Co.  138  Ky.  18,  29  L.R.A. 
(N.S.)  675,  127  S.  W.  490;  Hess' 
Admr.  v.  Ses'enfelter,  127  Ky.  348, 
14  L.R.A. (N.S.)  1172 
insurable  interest  of 
Am.  St.  Rep.  343,  105 

Minnesota. — Christenson  v.  Mad- 
son,  127  Minn.  225,  149  N.  W.  288 
(must  prove  insurable  interest  in 
such  case). 

Missouri. — Rvan  v.  Metropolitan 
Life  Ins.  Co.  117  Mo.  App.  688,  93 
S.  W.  347;  Whitmore  v.  Supreme 
Lodge  Knights  &  Ladies  of  Honor, 

100  Mo.  36,  13  S.  W.  495,  36  Ins. 
L.  J.  514. 

New  Hampshire. — Mechanics  Na- 
tional Bank  v.  Comins,  72  N.  H.  12, 

101  Am.  St.  Rep.  650,  55  Atl.  191. 
New     York. — Reed     v.     Provident 

Savings  Life  Assur.  Soc.  190  N.  Y. 
Ill,  82  N.  E.  734. 

North  Carolina. — Burbage  v. 
Windlev,  108  N.  Car.  357,  12  L.R.A. 
412,  12  S.   E.  839. 

PennsylvuHiu.- — Chidester  v. 
155  Pa.  St.  483,  26  Atl.  662 
money  for  premiums  furnished  by 
beneficiary  without  insurable  inter- 
est. But  see  Pennsylvania  cases  un- 
der 


(annotated  on 
cousins),  128 
S.  W.  476. 


Yard, 

(where 


§  894b  herein), 
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money.2  So  it  is  likewise  decided  in  a  Federal  case  that  the  issue 
of  a  policy  of  life  insurance  to  one  who  has  no  interest  as  a  relative, 
dependent,  creditor,  or  otherwise,  in  the  life  of  the  insured,  and  who 
pays  the  premiums  for  the  chance  of  recovering  upon  the  policy, 
is  against  public  policy,  and  the  contract  is  void,  because  the  in- 
terest of  the  holder  is  to  shorten,  rather  than  to  lengthen,  the  life 
of  the  insured,  and  his  maintenance  of  the  policy  is  of  the  nature 
of  a  wager.3  So,  under  a  Michigan  decision,  a  policy  issued  for 
the  benefit  of  a  person  who  is  neither  an  heir  nor  a  relation  of  the 
assured,  and  whose  interest  is  not  promoted  by  the  latter's  con- 
tinuing alive,  is  in  the  nature  of  a  wager  policy,  and  void  as  against 
public  interest-.*  And  where  insurance  in  a  fraternal  benefit  asso- 
ciation was  procured  by  the  parents  of  an  infant  child  for  her 
benefit  upon  the  life  of  a  person  in  whom  they  had  no  insurable 
interest,  said  parents  furnishing  the  money  for  the  premiums  or 
assessments  the  membership  so  procured  and  paid  for  is  a  wager 
and  void.5  So  the  rule  first  stated  under  this. section  applies  in 
connection  with  a  statute  defining  a  contract  of  insurance  as  an 
agreement  by  which  one  party  for  a  consideration,  promises  to 
pay  money  or  its  equivalent,  or  to  do  some  act  of  value  to  assured, 
upon  the  destruction  or  injury,  loss  or  damage  of  something  in 
which  the  other  party  has  an  insurable  interest,  where  another 

Rhode  Island.— Cvonin  v.  Vermont  L.R.A.1915B,  749_,  159  S.  W.  733, 
Life  Ins.  Co.  20  R.  L  570,  40  Atl.  42  Ins.  L.  J.  1.06;  acts  lS9o,  c. 
497  160,  sec.  2,  as  am'd  by  acts  1&Q9,  c. 

Tennessee.— Marquet  v.  iEtna  Life  31,  Shannon's  Code,  sec.  3159.  See 
Ins.  Co.  128  Tenn.  213,  L.R.A.1915B,  also  citations  under  last  preceding 
749,  159  S.  W.  733.  42  Ins.  L.  J.  liOQ    note. 

(act  1895,  c.  160,  sec.  2,  as  am'd  by  Beinstirance^ivagering  contract, 
acts  1899,  e.  31;  Shannon's  Code,  see  §  118b  herein.  See  §§  148  et 
sec.  3159);  Clement  v.  New  York  seq..  729,  729a,  889,  899  herein. 
Life  Ins  Co  101  Tenn.  22,  42  L.R.A.  ^  Gordon  v.  Ware  National  Bank, 
247,  70  Am.  St.  Rep.  650,  46  S.  W.  132  Fed.  444,  67  L.R.A.  550,  65  C. 
561.  27  Ins.  L.  J.  827,  834.  C.  A.  580.  '  As  to  the  above  stated 

Virginia.— Crismond's  Admx.  v.  reason  therefor,  however,  see  Grigs- 
Jones,  117  Va.  34.  83  S.  E.  1045.  by  v.  Rus.>^ell.  222  U.  S.  149,  56  L. 
■  2  Little  V.  Arkansas  National  ed.  133,  32  Sup.  Ct.  d8,  36  L.R.A. 
Bank.  105  Ark.  281,  152  S.  W.  281;  (N.S.)  642.  41  Ins.  L.  J.  301,  con- 
MoRae  v.  Warmaek,  G8  Ark.  52,  33  sidered  under  §  914a  herein. 
LRA.(N.S.)  949.  and  note,  135  S.  *  Mutual  Benetit  Assoc,  v.  Hoyt, 
W.  807,  40  Ins.  L.  J.  1144;  Metro-  46  Mi.-h.  473,  9  N.  W.  497.  But  see 
politan  Life  Ins.  Co.  v.  Elison,  72  Bloomington  Mutual  Benetit  Assoc. 
Kan  199,  3  L.R.A.fN.S.)  934n,  115  v.  Blue,  120  111.  121,  58  Am.  Rep. 
Am.  St.  Rep.  189,  83  Pac.  410,  35  852n,  11  N.  E.  331. 
Ins  L  J.  253;  Rupp  V.  Western  Life  5  whitmore  v.  Supreme  Lodge 
Indemnity  Co.  138  Kv.  18.  29  L.R.A.  Knights  &  Ladies  of  Honor.  100  Mo. 
(NS  )  675.  127  S.  W.  490;  Marquet  36,  13  S.  W.  491,  26  Ins.  L.  J.  514. 
V.  .Etna  Life  Ins.  Co,  128  Tenn.  213, 
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statute  voids  contracts  to  the  extent  of  the  consideration  when  based 
wholly  or  in  part  on  a  gambling  or  wagering  consideration.^ 

Again,  the  insurable  interest  in  another's  life,  which  will  take 
the  contract  out  of  the  wager  class,  must  arise  from  the  relation 
of  the  party  taking  the  insurance  to  the  insured,  either  as  surety 
or  debtor,  or  from  the  ties  of  blood  or  marriage,  so  that  from  the 
relation  thus  established  there  may  be  some  expectation  of  benefit 
or  advantage  in  the  continuance  of  the  insured's  life;'  or  some 
contractual  relation  must  exist  between  them  by  reason  of  which 
damase  mav  result  to  the  beneficiarv  from  the  death  of  the  other 
party ;  *  and  it  is  held  that  the  beneficiaiy  must  have  had  an  in- 
surable interest  of  a  pecuniary  character,  either  present  or  pro- 
spective, at  the  time  the  policy  had  its  inception :  ^  and  the  mere 
fact  alone  of  relationship  does  not  constitute  such  insurable  in- 
terest,^" and  the  insurance  is  held  prima  facie  invalid  where  the 
degree  of  relationship  appearing  on  the  face  of  the  policy  shows 
no  insurable  interest  in  the  beneficiary.^^  So  it  is  decided  that,  in 
the  absence  of  an'  insurable  interest  of  one  person  in  the  life  of 
another,  the  law  will  presume  that  the  insurance  was  procured  for 
the  purpose  of  a  wager  of  speculation,  and  the  question  is  not  one  to 
be  submitted  to  the  jury.^^ 

The  rule  above  stated  applies  even  though  assured  consents  that 
the  policy  be  taken  out ;  ^^  or  where  assured  agrees  with  a  person 

^IMarquet   v.   ^^tna  Life   Ins.   Co.  As  to  rule  that  pecuniary  interest 

128  Tenn.  213,  L.R.A.1915B,  749,  159  is   necessai->-,  see  note  in  54  L.R.A, 

S.  W.  733,  42  Ins.  L.  J.  1706;  Tenn.  225. 

act  1895,  c.  160,  see.  2,  as  am'd  by  As  to  pecuniary  interest,  however, 

act   1899,    c.    31;    Shannon's    Annot.  see  §  899  herein. 

Code  Tenn.  sec.  3159.     See  Cheeves  As  to  time  when  interest  must  ex- 

V.  Anders,  87  Tex.  287,  47  Am.  St.  ist,  see  §§  901  et  seq.  herein. 

Rep.  107,  28  S.  W.  274.  1°  Prudential   Ins.   Co.   v.   Jenkins, 

'Keystone  Mutual  Benefit  Assoc.  15  Ind.  App.  297,  57  Am.  St.  Rep. 
V.  Nori-is,  115  Pa.  St.  446,  2  Am.  St.  228,  43  N.  E.  1056;  Ryan  v.  Metro- 
Rep.  572,  8  Atl.  638.  See  §§  148  et  politan  Life  Ins.  Co.  117  Mo.  App. 
seq.,  729,  729a,  891,  899  herein,  and  680,  93  S.  W.  347. 
see  also  particular  insurable  inter-  As  to  consanguinity  or  affinity,  see 
ests  under  §§  912  et  seq.  herein.  §  899  herein,  and  see  particular  in- 

Insurable  interest  in  life  of  parent  surable  interests  under  §§  912  et  seq. 

or  child   or  other  relative  by  blood,  herein. 

see  notes  in  54  L.R.A.  225;  19  L.R.A.  ^^livan  v.   Metropolitan  Life  Ins. 

(N.S.)    233;    and    45    L.R.A.(N.S.)  Co.  117  Mo.  App.  688,  93  S.  W.  347. 

982.  ^^  United     Brethren     Mutual     Aid 

8  Trinity  College  v.  Travelers'  Ins.  Soe.  v.  McDonald,  122  Pa.   St.   329, 

Co.  113  N.  Car.  ^244,  22  L.R.A.  291,  1  L.R.A.  238n,  9  Am.  St.  Rep.  Ill, 

18  S.  K.  175.  15  Atl.  439. 

^  Prudential   Ins.    Co.    of   America  ^^  Western    &    Southern    Life    Ins. 

V.  Hunn,  21  Ind.  App.  525,  69  Am.  Co.   v.   Grimes  Admr.   139  Ky.   338, 

St.  Rep.  680,  52  N.  E.  772.  128  S.  AV.  65. 
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without  insurable  interest,  that  the  latter  shall  pay  the  premiums 
and  receive  the  proceeds  of  the  policj^ ;  ^*  or  where  such  person 
induces  a>\«ured  to  procure  the  insurance  and  pay  the  prcniiunis 
thereon,  when  the  insurance  is  speculative  and  is  obtained  for  the 
purpose  of  evading  the  law;^^  or  where  assured  is  only  nominally 
the  contracting  party,  the  beneficiary  having  in  reality  procured  the 
insurance  and  paid  the  premiums;  ^^  nor  is  such  a  beneficiary  aided 
by  the  fact  that  insurer  voluntarily  pays  the  proceeds;  "  nor,  after 
a  policy  taken  out  by  insured  for  such  a  beneficiary  is  repudiated 
by  the  former,  can  it  be  kept  in  force  by  one  without  insurable 
interest.^^  And  a  policy  on  the  life  of  another  taken  by  one  who 
has  an  insurable  interest  for  the  purpose  of  assigning  it  to  a  third 
person,  who  had  no  insurable  interest,  is  void  as  a  wagering  policy 
in  the  assignee's  hands. ■'^ 

So  a  policy  of  fire  insurance  in  which  insured  has  no  insurable 
interact  is  a  wager  and  void  as  against  public  policy.^"  So  a  policy 
of  insurance  on  property  already  covered  by  a  prior  policy  is  a 
v;ager  policy  and  void ;  ^  and  the  rule  which  discountenances  wager 
policies  is  held  to  apply  to  a  clause  which  provides  for  sole  and 
unconditional  ownership  of  property  so  as  to  preclude  risks  where 
Avant  of  interest  in  the  insured  property  would  tend  to  wrongdoing 
in  the  use  or  preservation  of  the  property ;  ^  and  an  agreement  to 
pay  one  hundred  pounds  in  case  Brazilian  shares  shall  be  sold  at 
a  certain  sum  on  a  certain  day  is  void.^ 

An  insurance  into  which  fraud  enters  as  to  the  nature  of  the 

^^Hinton  v.  Mutual  Reserve  Fund  Co.  v.  Grimes'  Admr.  138  Ky.  338, 

Life    Assoc.    135    N.    Car.    314,    65  128  S.  W.  65. 

L.R.A.   161,  102  Am.   St.   Rep.   545,  ^^  Kevstone   Mutual   Benefit   Assn. 

47  S.  E.  474.  V.    Norris,   115   Pa.    St.   446,   8    Atl. 

15  Hess    V.    Sesrenfelter,    127    Ky.  638,  2  Am.  St.  Rep.  572.     See  Equi- 

348,    14    L.R.A. (N.S.)    1172    (anno-  table  Life  Assur.  Soc.  v.  O'Connor's 

tated  on  insurable  interest  of  cousins  Admr.  162  Ky.  262,  172  S.  W.  496. 

in  life),  128  Am.  St.  Rep.  343.  105  E.mmine  S§  914  et  seq.  herein. 

S.    W.    476;    Rvan    v.    Metropolitan  ^°  Drap^^r      v.       Delaware       State 

Life  Ins.  Co.  li7  Mo.  App.  668,  93  ^^^"f  ,^l"^"f,'  ^'^  J.^';  ^^-  ^  ^"^^^ 
g    ^Y   547  ^^  '  (Del.)    143,  91  Atl.  206:   Bennett  v. 

leii      1*  *•  1   T        n        PA        •       ^tulual    Fire  Ins.   Co.   100   Md.  337, 
^•' Prudential  Ins.  Co.  of  America   ^.,^    .  , ,    ,.,.     o    •,,         tt   •       t        r. 
TT  oi   T    1     A         -o-    an    A         ""  Atl.  99;   Sinidi  v.  Union  Ins.  Co. 

qV    r"V?n    -9  V  ^^-  7-o'  ^     ^"'-  25  R.  I.  250,  105  Am.  St.  Rep.  882, 

St.  Rep.  680,  o2  N.  E.  n2  55  ^tl.  715   (-if  no  insurable  intere^.t 

Tate     V.     Commercial     Building  j^  property  policy  void  from  begin- 

Assoc.  97  Va.  74,  4.)  L.R.A.  243,  75  nino) 
Am.  St.  Rep.  770,  33  S.  E.  382.  1  Amorv  v.  Oilman,  2  IMass.  1. 

As  to  right  to  take  insurance  for       2  pi,,,,,,;^   Ins.   Co.   v.   Hilliard,  59 

benefit   of  stranger,   see   note   in    25  Fla.  590,  52   So.   799. 
L.R.A.   627.         ^  3pjjtgj.go„  V.  Powell,  9  Bing.  320, 

"  Western    &    Southern    Life   Ins.  2  Moore  &  S.  399. 
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interest  covered,  and  where  the  transaction  becomes  a  speculation 
npon  human  hfe  is  void  as  against  public  policy.^  Again,  although 
one  may  have  an  insurable  interest  yet  if  the  policy  does  not  mature 
u^hile  the  conditions  creating  an  insurable  interest  exist,  but  in 
order  to  mature  such  policy  it  is  necessary  for  said  person  to  pay 
premiums  for  several  years  after  the  termination  of  her  insurable 
interest  and  with  no  continuing  right  to  keep  it  alive  by  paying 
said  premiums,  then  such  acts  in  so  doing  even  with  consent  of 
the  insurer  constitutes  a  wagering  contract  against  public  policy. 
It  is  said,  however,  per  Clarke,  J.  in  the  case  deciding  as  above  that 
''insurable  interest  is  not  dependent  upon  who  pays  the  premiums, 
but  solely  upon  the  relationship  the  parties  bear  towards  each 
other."  ^ 

A  religious  society  has  no  such  insurable  interest  in  the  lives  of 
its  members,  though  largely  supported  by  their  contributions,  as 
will  enable  it  to  procure  insurance  upon  the  life  of  any  one  of  them.^ 
So  an  agreement  between  a  building  association  and  a  member  there- 
of, who  is  not  indebted  to  it,  that  the  latter  shall  insure  his  life  for 
the  benefit  of  the  association  and  to  permit  it  to  use  the  policy  as 
collateral  for  a  loan,  is  contrary  to  public  policy,  and  invali'd,  where 
the  association  has  no  insurable  interest  in  his  life."' 

A  marriage  benefit  insurance  procured  for  the  benefit  of  a  third 
person  not  related  to  the  member,  but  who  was  to  pay  the  dues  and 
assessments  and  to  receive  two-thirds  of  the  proceeds  when  collected, 
is  void  as  a  wager,  although  the  contract  itself  should  be  void  on 
other  grounds.^    So  the  rule  that  contracts  in  restraint  of  marriage 

*  Griffin's  Admr.  v.  Equitable  As-  103,  68  Am.  St.  Rep.  818,  31   S.  E. 

sur.  Soc.  27  Ky.  L.  Rep.  313,  84  S.  381,  28  Ins.  L.  J.  1033,  as  de.-laring 

W.   1164.  that  "under  certain  conditions  a  part- 

Graveyard  insurance  as  wager,  see  ner  has  an  insurable  interest  in  the 

MeCarty's   Appeal,   110    Pa.    379,   4  life  of  his  copartner,"  but  the  cited 

Atl.  925.  case  held  that  a  partner  as  assignee 

As  to  burial  insurance,  see  Robbins  had,  under  the  facts,  no  insurable  in- 

V.    Hennesey,    86    Ohio    St.    181,    99  ter&st  and  distinguishes  Albert  v.  Mu- 

N.  E.  319,  see  §  7c  herein;  State  v.  tual  Life  Ins.  Co.  122  N.  Car.  92,  65 

Willett,    171    Ind.    296,    23    L.R.A.  Am.  St.  Rep.  693,  30  S.  E.  327,  27 

(N.S.)    197,   86    N.    E.    68.      See   §§  Ins.   L.  J.   723,  on   the  ground  that 

346d,  1072b  herein.  in  the  last  case  the  insured  paid  the 

^  Western  &  Southern  Life  Ins.  Co.  premiums. 

V.    Webster,    172    Ky.    444,    L.R.A.  '''  Tate     v.     Commercial     Building 

191 7B,  375,  189  S.  W.  429.  Assoc.  97  Va.  74,  45  L.R.A.  243,  75 

6  Trinity  College  v.  Travelers'  Ins.  Am.  St.  Rep.  770,  33  S.  E.  382. 

Co.    113  N.   C.   244,   22  L.R.A.   291,  As  to  insurance  on  life  of  officer  of 

18  S.  E.  175,  23  Ins.  L.  J.  53.     See  corporation  for  the  benefit  of  the  cor- 

§§    935a,    935b,   1072,    1072a   herein,  poration,    see    notes    in    16    L.R.A. 

Cited  in   Powell  v.    (Mutual   Benefit  (N.S.)   1020,  and  L.R.A.1915F,  979. 

Life  In.s.   Co.)    Dewey,  123   N.   Car.  «  Wliite  v.  Equitable  Nuptial  Ben- 
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are  void,  applies  to  a  so-called  contract  of  insurance,  and  such  con- 
tract is  also  a  wagering  or  gambling  contract,  as  where  insured 
agrees  not  to  maxrv  within  a  stated  time  and  then  to  pav  his  wife 
a  sum  of  as  many  dollars  as  there  are  associates  in  the  order,  pro- 
vided such  a  suflicient  sum  therefor  is  in  the  treasury  at  the  time, 
or  can  be  collected  by  assessments.' 

Again,  if  there  is  a  marked  disproportion  between  the  amount 
of  the  insurance  and  the  debt,  as  in  case  where  the  former  was  three 
thousand  dollars  and  the  debt  one  hundred  dollars,  the  contract  is 
a  wager  and  void ;  ^°  and  where  one  assigned  a  policy  to  secure  a 
debt,  and  the  disproportion  between  the  debt  and  the  amount  in- 
sured was  xQxj  great,  the  court  declared  it  a  wager,  and  in  such 
case  the  creditor  can  retain  only  the  amount  of  the  debt  and  neces- 
sary expenses.^^  But  in  another  case,  where  the  amount  insured 
was  three  thousand  dollars  and  the  debt  seven  hundred  and  forty- 
three  dollars,  although  only  three  hundred  dollars  when  the  policy 
was  taken  out,  it  was  held  that  the  disproportion  was  not  so  great 
as  to  make  it  a  wagering  policy. ^^ 

§  894b.  Wager  policies:  what  are  not. — A  person  may,  of  his 
own  accord  effect  a  valid  insurance  upon  his  own  life,  pay  the  pre- 
mium himself,  and  make  the  policy  payable  upon  his  death  to  a 
third  party  who  has  no  insurable  interest  in  his  life,  or,  in  other 
words,  one  may  insure  his  own  life  and  pay  the  premiums  himself 
for  the  benefit  of  another  who  has  no  insurable  interest  and  this  is 
not  a  wager;  provided,  the  transaction  is  bona  fide,  without  collusion, 
not  intended  to  circumvent  the  law,  and  not  speculative  nor  a  mere 

efit  Union,  76  Ala.  251,  52  Am.  Rep.  ^^  Qj-ant  v.  Kline,  115  Pa.  St.  618, 

325.     See  James  v.  Jellison,  94  Ind.  9  Atl.  150. 

292,  48  Am.  Rep.  151.  See  the  following  cases: 

9  State  V.  Towle,  80  Me.  287,  14  United  States. — Cammack  v.  Lewis, 
Atl.  195.  Citing  White  v.  Equitable  15  WaU.  (82  U.  S.)  643,  21  L.  ed. 
Nuptial  Benefit  Union,  76  Ala.  251,  244. 

281,  52  Am.  Rep.   325;   Chalfant  v.  Connecticut. — Fitzpatrick  v.  Hart- 

Payton,  91   Ind.   202,   46   Am.   Rep.  ford    Life   &    Annmty    Ins.    Co.    56 

586   (it  was  held  in  this  case  that  a  Conn.  116,  13  Atl.  6*3. 

contract  to  pay  money  on  condition  Illinois. — Insurance  Co.  v.  Hogan, 

that  the  payee' shall  not  maiTy  with-  80  111.  35,  22  Am.  Rep.  180. 

in   two   years,   and   if  he   does   then  Indiana. — Amick    v.     Butler,     111 

to  pay  a  certain  sum  per  day  during  Ind.  5/8,  12  N.  E.  518,  60  Am.  Rep. 

the   time    he   remains    unmarried,   is  722,  and  note,  729;  Wheeland  v.  At- 

invalid  and  money  paid  in  consider-  wood,  192   Pa.  237,  43  Atl.  946,  73 

ation  of  it  cannot  be  recovered).  Am.  St.  Rep.  803. 

10  Cooper  v.  Shaefer,  20  Week.  N.  Pennsylvania. — LHrich  v.  Reinoehl, 
Cas.  123  (Pa.)  11  Atl.  548.  143  Pa.   St.  238,  13  L.R.A.  433.  22 

11  Cooper  V.  Weavers'  etc.  Co.  (Pa.  Atl.  862,  24  Am.  St.  Rep.  534;  Bal- 
S.  C.  1887),  11  Atl.  Rep.  780.  See  dorff  v.  Fehler  (Pa.  S.  C.  1887)  8 
§  954  herein.  Cent.  230.     See  §  954  herein. 
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cover  for  ^a  wager."     And  the  above  rule  not  only  applies  in 

13  United  States.— 2Etna  Life  Ins.  etc.,  11  Ga.  App.  364,  75  S.  E.  444, 
Co  V  France,  94  U.  S.  561,  24  L.  ed.  41  Ins.  L.  J.  1568,  relying  upon 
287-  Foster  v  Preferred  Accident  Union  Fraternal  League  v.  Walton, 
Ins' Co    (U.  S.'C.  C.)  125  Fed.  536.    109   Ga.  1,  46   L.R.A.  424,  77  Am. 

Alabanui.—AiTO-American  Life  St.  Rep.  350,  34  S.  E.  317;  Grand 
Ins.  Co.  V.  Adams,  195  Ala.  147,  70  Lodge  Knights  of  Pythias  v.  Bar- 
So  119;  American  National  Ins.  Co.  nard,  9  Ga.  App.  71,  70  S.  E.  6/8. 
V  Moore,  14  Ala.  App.  413,  70  So.  Illinois.  —  Bloommgton  Mutual 
190,  certiorari  denied  (mem.)  195  Beneflt  Assoc,  v.  Blue,  120  111.  121, 
Ala  694,  70  So.  1012;  Baniett  v.  58  Am.  Rep.  852n,  11  N.  E.  331. 
United  Brothers  of  Friendship,  10  (C/^m^r  Connecticut  Mutual  Life  Ins. 
Ala.  App.  382,  64  So.  518  (one  can  Co.  v.  Schaeffer,  94  U.  S.  457,  24 
insure  own  life  for  benefit  of  another  L.  ed.  251 ;  Langdon  v.  Union  Mu- 
without  insurable  interest  in  absence  tual  Life  Ins.  Co.  14  Fed.  272 ;  Guar- 
of  charter   etc.).  di^^"  Mutual  Life  Ins.  Co.  v.  Hogan, 

Arkansas.— Langford  v.  National  80  111.  39,  22  Am.  Rep.  ISO;  Rawls 
Life  &  Accident  Ins.  Co.  116  Ark.  v.  American  Life  Ins.  Co.  27  N.  Y. 
527,  173  S.  W.  414  (may  insure  own  282,  84  Am.  Dec.  280;  Fairchild  ^, 
life' and  make  it  payable  to  one  with-  Northeastern  Mutual  Life  Assoc.  51 
out  insurable  interest);  Prudential  Vt.  613,  rfe»«/m(/  Mutual  Benefit  As- 
Ins.  Co.  of  America  v.  Williams,  113  soc.  v.  Hoyt,  46  Mich.  473,  9  N.  W. 
Ark   373   168  S    W.  1114.  497).     See  Cunst  v.   Supreme  Tribe 

Califorma.— Woodmen  of  the  of  Ben  Hur,  249  111.  448,  34  L.R.A. 
World  V.  Rutledge,  133  Cal.  640,  65  (N.S.)  1192  (annotated  on  effect  of 
Pac.  1105.  journey  ineligible  with  eligible  bene- 

Coloracio.— Goodrich,  v.  Treat,  3  ficiary  in  benefit  eertificate),  94  N. 
Colo.  408  (at  common  law,  husband  E.  925;  Martin  v.  Stubbings,  126  111. 
could  effect  valid  insurance  on  own  387,  9  Am.  St.  Rep.  620. 
life  for  benefit  of  his  wife  and  her  But  examine  Kurd's  Rev.  Stat, 
heirs  in  such  case  his  interest  in  his  111.  1909,  c.  73,  sec.  238,  providing 
own  life  supported  policy).  that  no  life  insurance  company  un- 

Connecticut. — Allen  v.  Hartford  der  said  act  shall  issue  a  certificate 
Life  Ins.  Co.  72  Conn.  693,  45  Atl.  or  policy  upon  a  life  in  which  the 
955  (policy  was  delivered  as  a  gift  beneficiary  named  has  no  insurable 
to  beneficiary)  ;  Lemon  v.  Phoenix  interest.  Statute  held  to  have  no  ex- 
]\Iutual  Life  Ins.  Co.  38  Conn.  294  traterritorial  effect  in  Western  Life 
(policy  on  one's  own  life  payable  to  Indemnity  Co.  v.  Rupp,  147  Ky.  489, 
fiance;  she  is  entitled  over  one  to  144  S.  W.  743,  41  Ins.  L.  J.  863. 
whom  as  a  creditor  a  substituted  pol-  Considered  under  §  894h  herein. 
icy  is  payable  and  who  holds  policy  Indiana. — Metropolitan  Life  Ins. 
as  .''ecurify,  but  see  §  764  herein).  Co.  v.  Brown  (Davis  v.  Brown)  159 
i'e/rtu'ore.— Baltimore  Life  Ins.  Co.  Ind.  644,  65  N.  E.  908,  32  Ins.  L. 
V.  Floyd,  5  Boyce  (Del.)  201.  91  J.  322;  Elkhart  Mutual  Aid  Benevo- 
Atl  653,  verdict  "for  plaintiff,  aff'd  5  lent  Relief  Assoc,  v.  Houghton,  103 
Boyce  (Del.)  431,  94  Atl.  515;  Floyd  Ind.  286,  291,  53  Am.  Rep.  514,  2 
V.  Metropolitan  Life  Ins.  Co.  5  Boyce    N.    E.  763   per   Zollars,   J.    (utterly 

(Del.)  51,  90  Atl.  404.  immaterial  Avhether  had  or  had  not 

Georrjla. — Ancient  Order  of  United  pecuniary  interest  when  policy  taken 
Workmen  v.  Brown,  112  Ga.  54.5,  out  by  insured  for  benefit  of  an- 
37  S.  E.  190  (Lumpkin  P.  J.,  dis-  other)  ;  Prudential  Ins.  Co.  v.  Hunn, 
senting) ;  Cain  v.  Knights  of  21  Ind.  App.  525.  69  Am.  St.  Rep. 
Pythia.s  of  North  &  South  America,    380,   52    N.    E.    72    (such    insurance 
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valid  and  beneficiary  need  not  show 
insurable  interest). 

Kentucky. — Allen's  Adrar.  v.  Pa- 
cific ]\lutual  Life  Ins.  Co.  lUtJ  Ky. 
605,  179  S.  W.  581;  Western  Life 
Indemnity  Co.  v.  Rupp,  147  Kv. 
489,  144  S.  W.  743,  41  Ins.  L.  J. 
863  (as  to  extraterritorial  effect  of 
Illinois  statute,  see  this  ease  under  § 
894h  herein) ;  Rupp  v.  Western  Life 
Indemnity  Co.  138  Ky.  18,  29  L.R..-^. 
(N.S.)  675,  127  S.  W.  490.  See 
Scott's  Admr.  v.  Scott,  25  Kv.  Law 
Rep.  1356,  77  S.  W.  1122,  and  com- 
pare Metropolitan  Life  Ins.  Co.  v. 
Nelson,  170  Kv.  674,  L.R.A.1916F, 
457,  186  S.  W.  520. 

Louisiatia. — New  York  Life  Ins. 
Co.  V.  :\[urtagh,  137  La.  760,  69  So. 
165,  following  Hearing,  Succession 
of.  26  La.  Ann.  327. 

Massachusetts. — Broffi  v.  Brogi, 
211  Mass.  512,  98  N.  E.  573,  41  Ins. 
L.  J.  1243  (unless  there  is  evidence 
that  transaction  intended  as  a  wager. 
Relying  upon  ^Mutual  Life  Ins.  Co. 
V.  Allen,  138  Mass.  24,  52  Am.  Rep. 
245;  Campbell  v.  New  England  Mu- 
tual Life  Ins.  Co.  98  Mass^  381). 

Michigan. — Dolan  v.  Supreme 
Council  Catholic  ]\Iutual  Benevolent 
Assoc.  152  Mich.  266,  16  L.R.A. 
(N.S.)  555,  116  N.  W.  383,  rev'g  — 
Mich.  — ,  13  L.R.A. (N.S.)  424,  113 
N.  W.  10;  Heinlein  v.  Imperial  Life 
Ins.  Co.  101  Mich.  250,  59  N.  W. 
615  (not  wager  where  insui'ed  paid 
first  premium). 

Minnesota. — Christenson  v.  ]\Iad- 
son,  127  Minn.  225,  149  N.  W.  288 
(gives  prima  facie  right  to  recover; 
fraternal  association ) . 

Missouri.—'Deal  v.  Hainlev,  135 
Mo.  App.  507,  116  S.  W.  1,  38  Ins. 
L.  J.  421;  Loclier  v.  Kuechenniiester. 
120  Mo.  App.  701,  98  S.  W.  92; 
Van  Cleave  v.  Union  Casualty  & 
Surety  Co.  82  Mo.  App.  668;  Ash- 
Metropolitan  Life  Ins.  Co. 
App.  638,  2  Mo.  App.  Repr. 


ford   V 
SO  Mo. 
766. 
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L.  455,  20  Atl.  36;  Meyers  v.  Schu- 
mann, 54  N.  J.  Eq.  414,  34  Atl.  1066. 

New  York. — Reed  v.  Provident 
Savings'  Life  Assur.  Soe.  190  N.  Y. 
Ill,  82  N.  E.  734,  37  Ins.  L.  J.  206 
(in  this  case,  however,  while  the  prin- 
ciple is  sustained,  the  premiums  were 
substantially  advanced  by  the  bene- 
ficiary named  but  for  the  benefit  of 
insured's  children,  and  money  so 
paid  was  to  be  repaid) ;  Olmstead  v. 
Keyes,  85  N.  Y.  593,  per  Earl,  J.; 
Hoiile  V.  Guardian  Life  Ins.  Co.  4 
Abb.  Pr.  (N.  S.)  346,  349  (per  Gar- 
vin, J.,  who  said :  ''A  policy  of  in- 
surance eli'eeted  upon  one's  own  life 
may  be  disposed  of  as  the  insured 
sees  fit.  It  is  not  material  that  the 
beneficiary,  appointee,  or  assignee 
have  an  interest  in  the  life  of  the  in- 
sured at  the  inception  of  the  pol- 
icy"). 

North  Carolina. — Albert  v.  Mutual 
Life  Ins.  Co.  122  N.  Car.  92,  65  Am. 
St.  Rep.  693,  30  S.  E.  327,  27  Ins. 
L.  J.  723,  distinguished  in  Powell 
V.  (Mutual  Benefit  Life  Ins.  Co.) 
Dewev,  123  N.  Car.  103,  68  Am.  St. 
Rep.  818,  31  S.  E.  381,  28  Ins.  L. 
J.  1033  (on  the  gi-ound  that  in  the 
Albert  case  insured  paid  the  pre- 
miums). 

Oklahoma. — Pacific  ^lutual  Life 
Ins.  Co.  V.  O'Neil.  36  Okla.  792,  130 
Pac.  27. 

Oregon. — See  Mutual  Life  Ins.  Co. 
V.  Cummings,  66  Greg.  272,  47  L.R.A. 
(N.S.)  252,  and  note  (on  insurance 
on  life  in  favor  of  paramour )  ;  126 
Pac.  9S2,  133  Pac.  1169  (insured's 
paramour  was  beneficiary.  See  §§ 
1055,  1055a  herein);  Brett  v.  War- 
nick,  44  Ore?.  511,  519,  102  Am.  St. 
Rep.  639,  75  Pac.  1061,  per  Wolver- 
ton,  J.  (doctrine  approved,  although 
a  case  of  assignment). 

Pennsylvania. — Gverbeck  v.  Over- 
beck,  155  Pa.  St.  5,  25  Atl.  646; 
Northwestern  ^lasonic  Aid  Assoc,  v. 
Jones,   lp4   Pa.   St.   99,  35   Am.   St. 


Rep.  810,  26  Atl.  253;  Hill  v.  United 
States  Life  Ins.  Assoc.  154  Pa.   St. 
Jersey. — Vivar    v.    Supreme  29,  35  Am.  St.  Rep.  807,  25  Atl.  771. 


Lodge  Knights  of  Pythias,  52  N.  J. 


See 
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Louisiana  but  a  person  may  also  in  that  state  insure  his  own  life 
in  the  name  of  any  one.-^* 

An  important  distinction  between  a  case  of  this  character  and 
one  of  the  character  considered  under  the  last  section,  where  the 
application  is  made  or  the  insurance  issued  to  one  who  has  no  in- 
surable interest  in  the  life  insured  is  stated  by  Gray,  J.,  in  a  New 
York  case  to  be  "the  fact  as  to  the  party  actually  contracting  with 
the  insurer  and  the  distinction  is  substantial  and  controlling  accord- 
ingly." ^^ 

Again,  whenever  there  is  a  real  interest  to  protect,  and  a  person 
is  so  situated  with  respect  to  the  subject  of  insurance  that  its  de- 
struction would  or  might  reasonably  be  expected  to  impair  the  value 
of  that  interest,  the  insurance  of  such  interest  is  not  a  wager.-^^  So 
jjayment  of  premiums  on  life  insurance  by  the  insured  renders 
the  policy  valid,  even  though  the  beneficiary  named  in  the  policy 
has  no  insurable  interest  in  the  life  of  the  insured.^'''  So  the  obliga- 
tion on  the  part  of  insurer  to  pay  the  amount  of  the  policy  on  the 
happening  of  the  event  contemplated,  furnishes  a  sufficient  con- 
sideration to  support  the  promise  to  pay  premiums,  whether  such 
promise  is  made  by  the  insured  alone  or  by  another  jointly  with 
him.     And  such  insurance  contract  is  not  invalid  as  a  wagering 


L.K.A.(N.S.)  982,  86  Atl.  289;  Bren- 
nan  v.  Prudential  Ins.  Co.  148  Pa. 
St.  199,  23  Atl.  901  (where  affidavit 
of  defense  that  policy  was  issued  and 
delivered  to  third  party  as  benetic-iary 
who  took  it  paid  all  premiums  and 
had  no  insurable  interest  was  held 
insufficient).  Examine  Riner  v. 
Riner,  166  Pa.  St.  617,  31  Atl.  347 
(where  one  paying  premiums  only 
entitled  to  return  of  money  so  paid). 
Compare  United  Brethren  ]\lutual 
Aid  Soc.  V.  :\lcDonald,  122  Pa.  St. 
324,  9  Am.  St.  Rep.  Ill,  1  L.R.A. 
238,  15  Atl.  439. 

Tennessee. — Clement  v.  New  York 
Life  Ins.  Co.  101  Tenn.  22,  42 
L.R.A.  247,  70  Am.  St.  Rep.  650, 
46  S.  W.  561,  27  Ins.  L.  J.  827,  834, 
])er  Wilkes,  J. 

Vermont. — Harrison  v.  Northwest- 
ern Mutual  Life  Ins.  Co.  78  Vt.  473, 
4  L.K.A.(N.S.)  451n,  112  Am.  St. 
Rep.  932,  63  Atl.  321. 

Wisconsin. — Dewey  v.  Fleischer, 
129  Wis.  591,  109  N.  W.  525. 

Examine  §§  841,  914  et  seq.  herein. 


Reinsurance — wagering  contracts. 
See  §  118b  herein. 

As  to  right  to  take  insurance  for 
benefit  of  sti'anger,  see  note  in  25 
L.R.A.  627. 

^*  New  York  Life  Ins.  Co.  v.  ]\Iur- 
tagh,  137  La.  760,  69  So.  165. 

^^  Reed  v.  Provident  Saving's  Life 
Assur.  Soc.  190  N.  Y.  Ill,  82  N.  E. 
734,  37  Ins.  L.  J.  206,  210,  211,  cit- 
ing Rawle  V.  American  Mutual  Life 
Ins.  Co.  27  N.  Y.  282-287,  84  Am. 
Dec.  280;  Valton  v.  National  Fund 
Life  Assur.  Co.  20  N.  Y.  32-38 ;  01m- 
stead  V.  Keyes,  85  N.  Y.  593-598; 
Dalby  v.  India  &  London  Life  Assur. 
Co.  15  Com.  B.  365,  13  Eng.  Rul. 
Cas.  383.     See  §  149  herein. 

^^  Riffg-s  V.  Commercial  Mutual 
Ins.  Co^.  125  N.  Y.  7,  10  L.R.A.  684, 
21  Am.  St.  Rep.  716,  25  N.  E.  1058. 

^"^  Ileinlein  v.  Imperial  Life  Ins. 
Co.  101  Mich.  250,  25  L.R.A.  627 
(annotated  on  right  to  take  life  in- 
surance for  benefit  of  stranger),  45 
Am.  St.  Rep.  409,  59  N.  W.  615. 
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contract,  though  it  is  induced  by  one  who  has  no  insurable  interest 
in  the  hfe  of  the  insured,  and  who  joins  in  a  promise,  evidenced 
by  promissory  note  to  pay  premiums. ^^  Nor  is  it  a,  wager  wlierc 
a  man  takes  out  a  poHcy  on  liis  own  life  for  the  benefit  of  a  woman 
who  had  married  him  in  good  faith  without  knowledge  that  he  had 
not  been  divorced  from  a  former  wife  who  was  living  and  had  had 
full  opportunity  to  have  informed  said  beneficiary  that  she  was  not 
divorced. ^^  So  in  another  ca.se  it  was  held  that  there  was  nothing 
to  show  any  wagering  purpose  and  that  assured's  concubine  was 
entitled,  where  the  code  so  permitted,  to  one-tenth  of  the  policy 
proceeds,  but  only  to  that  proportionate  amount.^" 

So  a  life  policy  payable  to  the  son  of  the  insured  is  not  a  wager, 
where  the  first  premium  was  paid  by  the  insured  and  the  others  by 
the  son,  who  had  general  charge  of  the  business  of  the  insured,  and 
forwarded  them  in  her  behalf.^  And  where  a  woman  took  out  a 
polic}'-  in  her  own  name,  and  subsequently  delivered  the  policy  to 
her  daughter,  directing  her  to  pay  the  premium  and  upon  the  in- 
sured's death  to  pay  the  funeral  expenses  and  deliver  the  balance  of 
the  proceeds  to  the  grandchild  of  the  insured,  it  was  held  not  a 
wagering  transaction.^  So  where  a  person  without  assured's  con- 
sent or  know^ledge  procured  the  insurance  and  paid  the  premiums; 
and  subsequently  delivered  the  policy  to  insured's  daughter  who' 
was  the  beneficiary  under  the  policy  it  was  held  that  upon  lapse  of 
the  policy  the  premiums  so  paid  could  be  recovered  back  as  it  was 
not  a  wagering  contract  as  a  matter  of  law  there  being  nothing  in 
the  case  to  show  that  the  plaintiff  had  derived  any  benefit,  direct 
or  indirect  in  the  transaction  or  that  it  was  other  than  a  gift  to  the 
daughter.  It  was  also  determined  that  whether  there  was  fraud  on 
the  plaintiff's  part  was  a  question  for  the  jury.^  And  where  the 
assignee  of  a  mutual  benefit  certificate  for  two  thousand  dollars 
paid  three  hundred  dollars  for  the  same,  and  agreed  to  pay  sub- 
sequent dues  and  assessments  thereon,  it  was  held  that  in  the  absence 
of  proof  as  to  the  expectancy  of  life  of  the  insured  the  transaction 

^8  Union   Central   Life  Ins.   Co.  v.  As  to  insurance  on  life  in  favor  of 

Hilliard,  63  Ohio  St.  478,  53  L.R.A.  paramour,    see    note    in    47    L.R.A. 

462,  81  Am.  St.  Rep.  644,  59  N.  E.  (N.S.)  252. 

230.  ^  Ileinlein    v.    Imperial    Life    Ins. 

19  Scott's  Admr.  v.  Scott,  25  Ky.  L.  Co.  101  Midi.  250,  25  L.R.A.  627,  45 

Rep.    1756,    77    S.    W.    1122.    "  See  Am.  St.  Rep.  409,  59  N.  W.  615. 

Brogi  V.  Brogi,  211  Mass.  512,  98  N.  ^  Burl<e  v.  Prudential  Ins.  Co.  155 

E.  573,  41  Ins.  L.  J.  1243.     See  §§  Pa.  St.  295,  26  Atl.  445,  22  Ins.  L.  J. 

1055,  1055e  herein.  536. 

2°  New  Yor]<  Lite  Ins.  Co.  v.  Weal,  '  McCann  v.  Metropolitan  Life  Ins. 

114  La.  652,  38  So.  485,  34  Ins.  L.  J.  Co.  177  Mass.  280,  58  N.  E.  1026,  30 

673;  under  Civ.  Code  art.  1481.  Ins.  L.  J.  467. 
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was  not  void  as  a  wagerino;  one.*  So  a  policy  may  be  valid  and 
enforceable  although  payable  to  one  as  beneficiary  without  insurable 
interest  in  himself  apart  from  other  considerations,  who  applied 
for,  obtained  the  insurance  and  paid  the  premiums  in  furtherance, 
of  an  agreement  between  him.  the  assured,  and  assured's  children, 
whereby  said  beneficiary  was  to  receive  out  of  the  proceeds  of  the 
insurance  the  moneys  so  advanced  with  interest  and  a  substantial 
bonus  of  the  balance  of  said  policy  moneys  over  and  above  said 
amount  to  be  paid  to  the  children,  who  were  to  be  the  beneficiaries. 
This  agreement  included  other  policies  than  the  one  in  suit,  which 
was  obtained  in  place  of  another  because  of  insurer's  failure  and 
was  payable  to  said  beneficiary  or  his  assigns.  The  children  were 
named  as  beneficiaries  under  some  of  the  policies.  The  ground, 
however,  of  the  decision  was  that  the  policies  were  based  upon  the 
insurable  interest  of  assured's  children  who  were  represented  by 
said  named  beneficiary  under  the  policy  in  contest,  and  that  he 
also  had  an  insurable  interest  as  creditor  and  assured  was  the  debtor 
for  the  premiums  paid  and  that  as  such  creditor  he  could  have 
collected  and  held  the  children's  portion  of  the  proceeds  as  trustee, 
but  he  was  permitted  to  recover  only  the  amount  of  premiums  ad- 
vanced with  interest  thereon.^  A  certificate  of  membership  in  a 
benefit  society  which  provides  that  the  devisees  or,  in  case  of  no  will, 
the  heirs  of  the  member  upon  his  death  are  to  receive  a  designated 
sum  is  not  a  wagering  contract.^ 

If  a  contract  is  valid  at  its  inception  it  is  not  thereafter  rendered 
invalid  because  the  beneficiary  continues  to  pay  the  premiums  after 
the  insured  has  failed  to  pay  them.'^ 

Although  a  contract  may  be  void  as  to  some  of  its  provisions  yet 
it  may  be  so  far  severable  that  it  is  valid  as  to  the  part  supporting 
an  insurable  interest  in  property.^  •  And  it  has  been  held  in  case  of 
a  mixed  policy,  partly  a  wager  and  partly  an  open  one,  that  there 
could  be  a  recovery  in  case  of  total  loss.®  Fire  insurances  on  time 
by  open  policies  of  the  future  material  productions  of  the  assured 
in  the  course  of  his  business,  or  in  his  trade  or  calling  are  valid 
contracts  of  indemnity,  and  not  wager  policies.^" 

*  Nye  V.  Grand  Lodge  Ancient  Or-   eident  Ins.  Co.  116  Ark,  527,  173  S. 
der  U.  W.  9  Ind.  App.  131,  36  N.  E.   W.  414. 
429.  8  ]\jarx  v.  Williamsburi>'  City  Fire 

5  Reed  v.  Provident  Savings  Life  Ins.  Co.  —  Mich.  — ,  1.38  N.  W.  1052. 
Assur.  Soe.  190  "N.  Y.  Ill,  82  N.  E.  ^  De  Costa  v.  Frith,  4  Burr.  1966, 
731,  37  Ins.  L.  J.  206.  1970. 

^  Northwestern  IMasonic  Aid  Assoc.  ^°  Sawyer  v.  Dodge  County  JMutual 
V.  Jones,  154  Pa.  St.  99,  35  Am.  St.  Ins.  Co.  37  Wis.  503.  See  as  to 
Rep.  810,  26  Atl.  253.  principle   involved,   Boston    Ins.    Co. 

'  Langford  v.  National  Life  &  Ac-    \.  Globe  Fire  Ins.  Co.  174  Mass.  229, 
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There  if  no  special  reason  for  limitinG;  the  amount  for  which  a 
policy  may  be  taken  out,  when  the  insurance  is  obtained  by  a  per- 
son on  his  own  life  and  made  payable  originally  or  by  assignment 
to  another  having  no,  or  only  a  limited,  insurable  interest  in  his 
life.^^  If  a  life  insurance  policy  is  surrendered  on  return  of  the 
premiums  paid,  it  will  be  revived  where  the  surrender  was  pro- 
curred  during  the  illness  of  the  insured,  by  false  assertions  that  it 
was  a  wager  policy  and  threats  of  litigation  unless  it  were  sur- 
rendered.^'^ 

Under  a  Texas  decision  the  designation  as  beneficiary  in  a  life 
policy  of  one  who  has  no  insurable  interest  in  the  life  of  the  person 
taking  out  the  policy,  does  not  invalidate  it;  but  such  beneficiary 
may  be  treated  as  an  assignee,  appointee,  or  trustee  to  receive  the 
proceeds  for  whoever  may  be  hiwfully  entitled  to  enjoy  them.^^ 

§  894c.  Wager  policies:  industrial  insurance. — The  Kentucky 
rule  requiring  an  insurable  interest  in  the  beneficiary  is  held  not 
applicable  to  an  industrial  insurance  policy  which  contains  the 
facility  of  payment  clause  so  that  payment  may  be  made  under  such 
a  policy  to  one  without  any  insurable  interest  in  the  life  insured.^* 
In  a  Connecticut  case  it  appeared  that  an  industrial  insurance  con- 
tract was  not  completed  because  the  applicant  refused  to  accept  the 
policy  and  never  received  it  and  neither  she  nor  the  designated 
beneficiary  ever  paid  any  premiums  nor  authorized  payment  of  the 
same.  Said  policy,  however,  came  into  possession  of  a  person  with- 
out any  insurable  interest  who  paid  the  weekly  premiums.  l)eing 
induced  to  make  said  payments  upon  representations  that  the  pol- 
icy would  be  valid  in  her  hands.  When  the  mistake  was  discovered 
the  policy  was  returned  and  return  of  the  premiums  demanded. 
There  was  some  question  of  good  faith  and  it  was  also  said  by  the 
court,  per  Hammersley,  J.,  that  "upon  the  testimony  reported,  the 
jury  might  be  justified  in  finding  that  the  payments  were  in  fact 
and  intention  made  by  the  plaintifT  in  the  execution  of  a  wagering 
contract  on  the  life  of  Mrs.  Cannon,  which  the  law  holds  to  be  both 

75  Am.  St.  Rep.  303,  54  N.  E.  543,  217,  16  Am.  St.  Rep.  893,  12  S.  W. 

28  Ins.  L.  J.  927,  noted  under  §  llSa  621. 

herein.  ^*  Metropolitan    Life    Ins.    Co.    v. 

"Equitable    Life    Assur.    Soc.    v.  Nelson,  170  Ky.   674,   L.R.A.1016F, 

Hazlewood,   75    Tex.    338,   7   L.R.A.  157   (annotated  on  ''f-acility  of  pay- 

217,  16  Am.  St.  Rep.  893,  12  S.  W.  ment"  clause  on  industrial  life  pol- 

621.  icies),  186  S.  W.  520.     Considering 

^2  Hoinlein   v.    Imperial   Life   Ins.  Bradley  v.   Prudential    Tns.   Co.    1S7 

Co.  101  Mich.  250,  25  L.R.A.  627,  59  Mass.  '226,  72  N.  E.  9S9:  Thomas  v. 

N.  W.  615.  Prudential  Ins.  Co.  148  Pa.  594,  24 

^'Equitable    Life    Assur.    Soc.    v.  Atl.  82;  Metropolitan  Life  Ins.  Co.  v. 

Hazlewood,    75    Tex.    338,    7    L.R.A.  Schafifer,  50  N.  J.  L.  72,  11  Atl.  154. 
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immoral  and  illegal.  The  charge  does  not  state  the  law  applicable 
to  such  a  state  of  facts,  either  in  respect  of  an  honest  belief  on  the 
part  of  the  plaintiff,  induced  by  the  defendant,  that  the  transaction 
was  legal,  or  as  to  the  position  of  the  payments  while  held  by  the 
defendant  pending  the  termination  of  the  life,  which  is  the  sub- 
ject of  the  wager.  In  the  view  taken  by  the  court  this  was  un- 
necessary. So  these  questions,  while  evidently  in  the  case,  are  not 
presented  by  this  record."  The  question  of  estoppel  to  deny  the 
validity  of  the  policy  was  also  before  the  court.  The  court  below 
directed  the  jury  to  return  a  verdict  for  defendant,  but  the  judgment 
was  reversed.-^* 

Under  an  English  decision  where  the  first  premium  is  paid  to 
obtain  a  policy  in  a  Friendly  Collecting  Society  or  industrial  in- 
surance by  a  son  upon  the  life  of  his  mother  and  he  had  in  fact  no 
insurable  interest  in  her  life,  and  the  insurance  was  not  to  cover 
funeral  expenses  and  was  not  obtained  as  agent  for  his  mother  but 
was  obtained  in  his  own  favor  and  in  his  own  right  and  he  received 
a  policy  purporting  to  insure  his  mother  on  her  own  life  and  mak- 
ing the  policy  moneys  payable  to  her  representatives,  and  the  mother 
had  no  knowledge  whatsoever  concerning  the  matter,  such  poiicy  is 
an  absolute  nuility  and  not  an  insurance  of  any  kind,  legal  or 
illegal  and  no  recovery  back  can  be  had  of  premiums  paid  thereon,^* 

iSHogben  v.  Metropolitan  Life  "(1)  Amongst  the  purposes  for 
Ins.  Co.  69  Conn.  503, '38  Atl.  214,  which  collecting  societies  and  indus- 
26  Ins.  L.  J.  998.  trial   assurance   companies    (a)    may 

IS  Elson  V.  Crookes,  106  L.  T.  N.  i.ssue  policies  of  assurance  there  shall 
S.  [1912]  462;  life  assur.  act  1774  be  included  insuring  money  to  be 
(14  Geo.  III.  e.  48)  sees.  1,  2;  assur.  paid  for  the  funeral  expenses  of  a 
companies  act  1909  (9  Edw.  VII.  c.  parent,  grandparent,  grandchild, 
49)  sec.  36  (2).  See  British  Work-  brother,  or  sister, 
men's  &  General  Ins.  Co.  v.  Cunliffe,  ''(2)  No  policy  effected  before  the 
18  L.  T.  R.  425;  Harse  v.  Pearl  Life  passing  of  this  Act  with  a  collecting 
Assur.  Co.  73  L.  J.  K.  B.  373;  [1904]  society  or  industrial  assurance  com- 
1  K.  B.  558,  90  L.  T.  R.  245;  Evan-  pany  shall  be  deemed  to  be  void  by 
son  V.  Crooks,  28  T.  L.  R.  123,  106  reason  only  that  the  person  effecting 
L.  T.  264;  Harse  v.  Pearl  Life  As-  the  policy  had  not,  at  the  time  the 
sur.  Co.  [1903]  2  K.  B.  L.  R.  92.  See  policy  was  effected,  an  insurable  in- 
§  1063a  herein.  terest  in   the  life   of  the  person   as- 

As  to  right  to  recover  premiums  sured,  or  that  the  name  of  the  per- 
paid  on  policy  which  is  invaJid  for  son  interested,  or  for  whose  benetit 
want  of  insurable  interest,  see  note  or  on  whose  account  the  policy  was 
in  3  B.  R.  C.  839.  effected,  was  not  inserted  in  the  pol- 

Emjlish  Statutory  Provisions  as  to  icy,  or  that  the  insurance  was  not 
Collecting  Societies  and  Industrial  authorized  by  the_  acts  relating  to 
Assurance  Companies.  The  assur-  friendly  societies,  if  the  policy  was 
ance  companies  act  1909  (9  Edw.  effected  by  or  on  account  of  a  person 
VII.  c.  349)  sec.  36  (2  Butterwortli's  who  had  at  the  time  a  bona  fide 
20th    Cent.    Stat.    p.    446)    provides    evpectation     that     he     would     incur 
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§  894d.  Wager  policies:  title  guaranty  insurance. — Tt  i?  declared 
in  a  New  York  case  that  it  is  well  settled  in  that  state  that  a  title 
insurance  policy  is  essentially  and  solely  a  contract  of  indemnity 
and  not  a  wagering  policy  or  even  an  expression  of  opinion  backed 
by  a  forfeit." 

§  894e.  Profit-sharing  bonds  issued  by  insurer  not  speculative  or 
invalid. — A  contract  which  i?  ingenious  is  not  invalid  for  that  rea- 
son alone,  nor  is  it  invalid  unless  it  contravenes  some  rule  of  positive 
law  or  conflicts  with  public  policy.  Therefore  a  contract  which  is 
intended  to  further  the  objects  of  an  insurance  company's  creation 
and  is  within  its  powers  will  not  be  held  against  public  policy  or 
speculative  and  without  consideration  even  though  very  speculative 
as  to  insured.  This  applies  to  profit-sharing  bonds  sold  for  a  cash 
payment,  the  amount  of  said  bonds  being  limited  in  their  issue  to 
a  certain  number,  whereby  a  very  small  proportionate  sum  was  to 
be  set  apart  for  each  one-thousand  dollars  of  insurance  outstanding 
and  in  force  which  was  to  be  divided  afinually  among  said  pur- 
chasers for  a  period  of  thirty  years.  Said  bonds  were  issued  and 
accepted  upon  the  express  agreement  that  the  company  assumed  no 
liability  other  than  that  as  above  stated.  "The  fund  to  be  so  raised 
and  divided  was  to  be  exclusively  talcen  only  from  the  expense 
charges  levied  and  collected  with  and  as  part  of  the  annual  pre- 
miums paid  insurer  for  insurance.^® 

§  894f.  Wager  policy:  illegality  not  pleaded  or  relied  upon  in 
defense:  deletion  of  vitiating  clause. — Where  a  policy  is  a  ''p.  p.  i." 
or  "honour""  policy  one  of  its  terms  being  that  in  the  event' of  loss, 
"it  is  hereby  agreed  that  this  policy  shall  be  deemed  a  full  and 
sufticient  proof  of  interest"  and  the  evidence  discloses  that  the 
transaction  is  illegal,  a  mere  wager  or  wagering  speculation  con- 
trary to  the  statute,  the  court,  even  though  it  is  not  pleaded  or 
relied  on  in  defense,  cannot  ignore  the  illegality  and  give  effect  to 
the  claim ;  nor  in  such  case,  w'ill  the  policy  be  held  not  void  not- 
withstanding the  defendants  themselves  so  urge ;  nor  will  the  viti- 
ating clause  be  deleted ;  nor  will  the  court  deem  it  necessary  to  pass 

expenses     in     connection     with     the        "  Empire     Development      Co.     v. 

death    or    funeral    of    the    assured.  Title  Guarantee  &  Trust  Co.  157  N. 

and  if  the  term   assured  is  not  un-  Y.  Supp.  GS,  171  App.  Div.  IIG.  cit- 

reasonable   for  the  purpose  of   cov-  inrj    Trenton    Potteries    Co.    v.    Title 

ering  those  expenses,  and  any  such  Guarantee  &  Trust  Co.  176  N.  Y.  65, 

policy  shall  enure  for  the  benefit  of  68  N.  E.  132;   Palliser  v.  Title  Ins. 

the  person  for  whose  benefit  it  was  Co.  of  N.  Y.  115  N.  Y.  Supp.  545, 

effected  or  his  assigns."     Applied  in  61  Misc.  490. 

Elson  V.   Crookes,   106   L.    T.   N.    S.        ^^  Jacobs    v.    Wisconsin    National 

[19121    462    (where   the   policy   was  Life  Ins.  Co.  162  Wis.  318,  156  N. 

held  a  nullitv).  W.  159. 
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upon  the  question  of  non-disclosure  of  the  speculative  nature  of 
the  policy.  Accordingly  judgment  was  given  defendants  without 
costs. ^^    So  in  a  Kentucky  case  it  is  declared  that  if  a  contract  is 

13  Gedo'e  V.  Royal  Exchange  Assur.  er  he  has  not.  If  the  evidence  ad- 
Corp.  [1900]  2  Q.  B.  214  (marine  dueed  by  the  plaintiff  proves  the 
ins.  act  1745  [19  Geo.  II.  c.  37]  sec.  illegality,  the  court  ought  not  to  as- 
1).  Kennedy,  J.,  said:  "It  appears  sist  him;'  per  Lindley,  L.  J.,  in 
to  me  that  where  upon  the  trial  of  Scott  v.  Brown,  Doejing,  McNab  & 
an  action  the  plaintitf's  case,  as  hap-  Co.  [1892]  2  Q.  B.  724. 
pens  here,  discloses  that  the  transac-  "If,  said  Lord  Mansfield  m  his 
tion  which  is  the  basis  of  the  plain-  judgment  in  Holman  v.  Johnson 
tiff's  claim  is  illegal,  the  court  (17(5)  Cowp.  341  (which  Lindley, 
cannot  properly  igno'i-e  the  illegality  L.  J.,  refers  to  as  an  authority  im- 
and  give  effect  to  the  claim.  Here  mediately  after  the  passage  I  have 
the  insertion  of  the  p.  p.  i.  clause  just  quoted),  'from  the  plaintiff's 
taints  the  whole  of  the  plaintiff's  case,  own  stating  or  otherwise,  the  cause 
The  statute  19  Geo.  II.  c.  37,  sec.  1,  of  action  appears  to  arise  ex  turpi 
expressly  forbids  the  making  of  an  causa  or  the  transgression  of  a  posi- 
assurance  upon  a  British  ship  with-  live  law  of  this  country,  there  the 
out  further  proof  of  interest  than  the  court  says  he  has  no  right  to  be  as- 
policy,  and  goes  on  to  declare  that  sisted.  It  is  upon  that  ground  the 
every  such  assurance  shall  be  null  court  goes;  not  for  the  sake  of  the 
and  "void  to  all  intents  and  purposes,    defendant,  but  because  they  will  not 

.     .     This  policy,  then,  being  an    lend  their  aid  to  such  a  plaintiff.' 
illegal       instrument — an       assurance       "There  is,  I  think,  only  one  other 
which  in  the  language  of  Grove,  J.,    point  in  the  argument  of  the  plain- 
in  Atkins  V.  Jupe,  2  C.  P.  D.  375,  is   tiff's'   counsel  upon   this  part  of  the 
contrary  to  the  direction  of  the  stat-   case  which  I  have  to  notice.     It  was 
ute,  and  so  unlawful  in  all  its  inci-    urged     that     defendants     themselves 
dents  that  the  law  will  not  counte-   were  wishful  that  the  policy  should 
nance  any  part  of  it.'    I  cannot  give   not  be  held   void   on  account   of   its 
judgment  upon  it  in   favour  of   the   having  been  made  in  terms  prohibit- 
plaintiffs.     Their  counsel  argued  that   ed  by  the  statute.     Certainly  the  de- 
the  illegality  was  not  pleaded  by  the   fendants'   counsel   did   so  state   their 
defendants;  in  my  opinion  that  makes   attitude.     But  I  hold  that  my  judg- 
no  difference.     'Ex  turpi  causa  non    ment  ought  not  to  be  affected  by  this 
oritur    actio.'      This    old    and    well-   consideration.     I  was  referred  to  the 
known    legal    maxim    is    founded    in   course  taken  by  Bigham,  J.,  in  the 
good  sense  and  expresses  a  clear  and   recent    case    of   Buchanan   &   Co.   v. 
well-recognized  legal  principle,  which    Faber,  4  Com.   Cas.   223,  227n.     In 
is  not  confined  to  indictable  offences,    that  case  the  policy  sued  on  contained 
No  court  ought  to  enforce  an  illegal   the  p.  p.  i.  clause.     In  a  note  to  the 
contract  or  allow  itself  to  be  made   report  it  is   stated   that  my   brother 
the  instrument  of  enforcing   obliga-   Bigham,  after  consultation  with  Mat- 
tions  alleged  to  arise  out   of  a  con-   thew,    J.,   intimated   that    he   would, 
tract  or  transaction  which  is  illegal,   with  the  consent  of  the  parties,  hear 
if   the   illegality   is  duly   brought   to   the  case  as  if  the  policy  did  not  con- 
tlie  notice  of  the  Court,  and  if  the   tain  the  p.  p.  i.  clause.     I  need  not 
person  invoking  the  aid  of  the  court   say  that  I  should  be  very  slow  not  to 
is  him.self  implicated  in  the  illegality,   adopt  a  course  which  they  had  ap- 
It  matters  not  whether  the  defendant    proved,  and,  if  I  ever  felt  compelled 
has  pleaded  the  illegality  or  wheth-    by  my  own  conviction  to  take  a  dif- 
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against  public  policy  the  court  will  not  lend  its  aid  to  its  enforce- 
ment; that  the  defense  need  not  be  pleaded,  and  if  at  any  time  it 
appears  in  the  course  of  the  action  that  the  contract  sued  upon  is 
one  which  the  law  prohibits,  relief  will  be  refused  by  the  courts,  as 
they  will  not  enforce  what  the  law  has  forbidden. 2° 


ferent  view  from  them,  I  should 
have  very  great  misgiving  as  to  the 
correctness  of  my  own.  But  what  I 
am  invited  to  do  here  is  something 
quite  ditt'erent  from  that  which  was 
asked  by  the  parties  and  permitted 
by  my  brother  Bigham  in  that  case. 
That  was,  in  effect,  to  treat  the  vitiat- 
ing clause  as  deleted.  What  I  am 
invited  to  do  is  to  treat  the  policy 
as  valid  with  the  vitiating  clause  re- 
tained as  part  of  it.  If  that  were 
done  here  which  the  court  did  in 
Buchanan  &  Co.  v.  Faber,  4  Com. 
Cas.  .223,  227n,  if  I  dealt  with  this 
policy  as  if  it  contained  no  p.  p.  i. 
clause,  the  plaintiffs,  so  far  from 
being  helped,  would  obviously  be  in- 
volved in  a  fatal  difficulty.  They  ad- 
mittedly never  had  any  insurable  in- 
terest ;  the  absence  of  such  an  interest 
has  been  pleaded  by  the  defendants; 
and  the  only  possible  reply  to  this 
defence  lies  in  the  presence  in  the 
policy  of  the  p.  p.  i.  clause.  If  that 
is  treated  as  gone,  the  plaintiff's'  case 
■goes  with  it. 

"Deciding  this  case,  as  I  do,  upon 
the  gi'ounds  which  I  have  stated,  I 
feel,  nevertheless,  in  view  of  the  care 
bestowed  upon  it  by  the  learned  coun- 
sel on  both  sides,  that  I  ought  not  to 
let  pass  unnoticed  another  aspect  of 
the  case  which  was  presented  for  my 
consideration.  The  defendants  argue 
that,  even  if  the  policy  can  be  treat- 
ed as  not  invalidated  bv  the  p.  p.  i. 
clause,  they  have  good  defence  to  the 
action  because  it  was  obtained  by  the 
concealment  of  a  material  fact — a 
fact,  that  is  to  say,  'which  if  commu- 
nicated, would  affect  the  judgment 
of  a  rational  underwriter  in  consider- 
ing whether  he  would  enter  into  the 
contract  at  all,  or  enter  into  it  at  one 
rate  of  premium,  or  at  another: '  see 
per  Brett,  L.  J.,  Rivaz  v.  Gerussi,  6 
Q.  B.  D.  222,  p.  229.     The  fact  re- 


nature     of     the 
Boehm,  3  Burr. 


ferred  to  is  the  purely  speculative 
character  of  the  transaction.  That  is 
was  not  expressly  communicated  by 
Mr.  Pound  to  Mr.  Toulmin  is  undis- 
puted. But  the  plaintiffs  say  to  the 
defendants,  'You  are  not  entitled  to 
rely  upon  this  non-disclosure;  you 
knew  perfectly  well  that  we  were 
negotiating  for  a  policj^  with  a  p.  p. 
i.  clause,  and  you  contracted  to  give 
us  such  a  policy;  Mr.  Pound  was  jus- 
tified in  assuming  that  Mr.  Toulmin 
knew  all  he  had  to  tell,  and  in  the 
circumstances  you  must  be  taken  to 
have  waived  being  informed  of  the 
purely  speculative 
risk :  '  See  Carter  v. 
1905. 

"It  appears  to  me  tliat  there  is 
much  to  be  said  for  this  view;  but, 
upon  the  whole,  if  it  was  open  to  me 
to  treat  the  policy  as  a  valid  policy 
and  I  had  to  decide  the  case  upon 
this  point,  I  should  feel  myself,  up- 
on the  evidence  adduced  before  me, 
obliged  on  this  point  also  to  decide 
in  favour  of  the  defendants  conten- 
tion.   .    .    . 

"Upon  the  whole,  as  I  have  ah-eady 
said,  upon  the  evidence  before  me, 
if  I  had  to  decide  on  this  issue,  I 
should  feel  obliged  to  decide  it  in 
favour  of  the  defendants.  It  is  not, 
however,  necessary  for  me  to  do  so, 
and  I  give  judgment  for  the  defend- 
ants on  the  grounds  Which  I  have 
previously  stated.  Under  the  circum- 
?ase,  including  that  to 
not  refer,  except  for 
this  purpose,  namely,  that,  as  ap- 
pears by  Mr.  Toulmin's  letter,  the 
defendants  repudiated  the  policy  for 
reasons  which  the  facts  do  not  war- 
rant and  which  implied  an  unjust  im- 
]uitation  upon  the  plaintiff's'  repre- 
sentative, I  give  judgment  for  the 
defendants  without  costs.*' 

2°  Bromlej'  v.  Washington  Life  Ins. 


stances  of  the 
winch   I  need 
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In  a  Connecticut  ca.'^^e,  however,  where  the  premiums  were  paid  by 
a  person  without  insurable  interest  in  the  Hfe  insured  after  said  in- 
sured had  refused  to  accept  the  policy  or  to  pay  any  premiums  there- 
on, the  court  declared  that  upon  the  testimony  reported  the  jury 
might  be  justified  in  finding  that  the  said  payments  of  premiums 
were  in  fact  and  intention  made  by  the  plaintiff  in  the  execution  of 
a  wagering  contract  on  the  life  insured  under  the  policy  and  was 
therefore  immoral  and  illegal,  nevertheless  it  was  determined  that 
although  this  question,  ''while  evidently  in  the  case,"  still  it  was 
"not  presented  by  this  record,"  and  a  judgment  upon  a  direction 
of  a  verdict  for  defendant  in  an  action  to  recover  back  the  premi- 
ums so  paid  was  reversed.^  Again,  it  is  declared  in  a  Rhode  Island 
case  that:  ''Public  policy  does  not  require  the  court  to  interpose 
the  defense  of  want  of  insurable  interest,  but  only  to  be  satisfied 
that  the  contract  is  not  a  mere  wager."  In  this  case  it  was  stipu- 
lated that  any  claim  by  any  assignee  against  the  insurer  should  be 
"  subject  to  proof  of  interest  and  the  court  refused  to  consider  the 
want  of  insurable  interest  where  an  assignment  was  made  in  good 
faith  and  the  controversy  was  between  the  claimants  and  said 
clause  was  not  relied  on  by  insurer.^  ^ 

§  894g.  Wager  policies:  incontestable  clause. — In  line  with  the 
decision  given  under  the  last  preceding  section  it  is  declared  that 
if  a  contract  is  against  public  policy  the  court  will  not  lend  its  aid 
to  its  enforcement ;  that  the  defense  need  not  be  pleaded,  and  if  at 
any  time  it  appears  in  the  course  of  the  action  that  the  contract 
sued  upon  is  one  which  the  law  prohibits  relief  will  be  refused  by 
the  court  as  they  will  not  enforce  what  the  law^  has  forbidden  and 
no  consent  can  give  validity  to  the  contract.  Accordingly,  it  was 
held  that  an  incontestible  clause  in  a  policy  did  not  preclude  insurer 
from  availing  itself  of  the  invalidity  of  a  policy  void  at  its  incep- 
tion because  issued  to  insured  under  a  prior  arrangement  whereby 
it  was  to  be  assigned  to  one  without  insurable  interest,  said  assignee 
to  pay  the  premiums  and  also  a  small  consideration  to  assured  for 
the  transfer.3     So  in  another  case  under  like  facts,  including  the 

Co.  122  Kv.  402,  12  Ann.  Cas.  685,  v.  Tucker,  27  R.  I.  170,  61  All.  142, 

.5    L.R.A.(N.S.)    747    and   note,    121  34  Ins.  L.  J.  958. 
Am.  St.  Rep.  467,  35  Ins.  L.  J.  498,       ^  Bromley  v.  Washington  Life  Ins. 

92  S.  W  17.     A  ease  of  an  a.ssign-  Co.  122  Ky.  402,  12  Ann.  Cas.  685, 

ment  to  one  without  insurable  inter-  5   L.R.A.(N.S.)    747,    and   note    (on 

est,  made  in  pursuance  of  an  agree-  defense  of  want  of  insurable  interest 

ment.     See  §  914b  herein.  as  affected  by   incontestable  clause), 

1  Hogben  v.  Metropolitan  Life  Ins.  121  Am.  St.  Rep.  467,  35  Ins.  L.  J. 
Co.   69   Conn.   503,   38   Atl.   214,   26  498,  92  S.  W.  17  (but  as  to  the  valid- 

j  Ins.  L.  J.  998.  ity  of  an  assignment  where  there  was 

2  Connecticut  Mutual  Life  Ins.  Co.   a  small  consideration  paid,  see  deci- 
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payment  of  a  small  consideration  to  assured,  the  assignment  made 
in  furtherance  of  the  agreement  was  held  a  wager  based  on  fraud 
commenced  before  and  consummated  after  the  policy  was  issued 
for  speculative  purposes  and,  therefore,  the  defense  of  no  insurable 
interest  based  on  said  grounds  was  not  within  the  incontestable 
clause  that  insurer  would  not  contest  the  payment  after  one  full 
year,  it  being  declared  by  the  court,  per  Wilkes,  J.,  that  it  could 
see  no  reason  why  the  benefit  and  advantage  of  said  clause  "should 
be  extended  to  one  who  has  no  insurable  interest  in  the  assured, 
who  does  not  take  or  claim  in  good  faith,  and  whose  entire  con- 
nection with  the  matter  is  shown  to  have  been  for  a  speculative  and 
fraudulent  purpose;  and  no  sound  public  policy  can  be  subserved 
by  so  holding,  but,  on  the  contrary,  such  holding  would  sanction 
Avagering  insurance  contracts  to  the  great  detriment  of  the  public 
morals  and  public  good."  * 

It  will  be  observed,  however,  that  in  both  the  above  cases  the 
transactions  or  policies  were  held  to  be  wagers,  and  it  may  also  be 
stated  here  that  in  the  last  case  the  court  distinguishes  between 
assignments  which  are  wagers  and  those  which  are  not  wagers,  and 
although  it  refused  to  extend  the  benefit  of  the  incontestable  clause 
to  the  parties  claiming  said  advantage,  it  said:  '"'We  think  the 
party  procuring  a  policy  is  entitled  to  rely  upon  a  provision  against 
contest,  and  may  transfer  this  right  to  any  one,  whether  having 
an  insurable  interest  or  not,  provided  he  takes  in  good  faith"  and 
not  by  way  of  a  transaction,  which  is  speculative,  and  an  evasion 
of  the  law  as  to  wagering  insurance  contracts.  Another  point  of 
importance  is  that  the  court  in  the  last  decision,  above  considered, 
in  discussing  the  question  before  it  declares  that  the  provision,  in 
the  policy  involved,  not  to  contest  '"relates  to  the  issuance  of  the 
policy  and  the  representations  made  to  obtain  it,  and  not  to  any 
subsequent  transfer,  disposition  or  assignment  of  the  policy.  As 
to  these  matters  the  stipulation  has  no  reference  or  effect.  It  relates 
only  to  matters  arising  between  the  insurer  and  the  insured,  and 
not  to  matters  in  which  third  persons  are  concerned."  And  in  the 
policy  clause  as  to  assignment  the  insurer  expressly  stipulated  that 
it  had  "no  responsibility  for  the  vahdity  of  any  assignment,"  there- 
by clearly  indicating  that  transfei"s  and  assignments  were  made  at 
the  risk  of  the  parties. 

sion  contra  under  §  914a  herein).  See  Ins.   L  J.   827.     See   ^Manufacturers 

Brady  v.  Prudential  Ins.  Co.  5  Kulp  Life  Ins.  Co.  v.  Anctil.  '28  Can.  S.  C. 

(Pa.)  o05.  103;    Anctil    v.    Manufacturers    Life 

*  Clement  v.  New  York  Life  Ins.  Ins.  Co.  68  L.  J.  P.   C.  123   [1890] 

Co.  101  Tenn.  22,  42  L.R.A.  247,  70  Aiip.  Cas.  L.  R.  604,  81  L.  T.  N.  S. 

Am.  St.  Rep.  650,  46  S.  W.  561,  27  279. 
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In  view  of  the  above  decisions  and  extracts  from  the  opinion  of 
the  court  as  well  also  as  of  the  fact  that  incontestable  clauses  vary, 
it  is  pertinent  to  notice  here  certain  decisions  as  to  the  effect  of  said 
clauses  in  respect  to  matters  which  were  the  basis  of  the  contracts 
of  insurance  involved,  although  misrepresentations  and  warranties, 
so  that  they  are  relevant  to  cases  of  like  character  as  the  above  to 
such  extent  as  fraud  may  be  held  to  enter  into  the  inception  and 
obtaining  of  a  contract  of  insurance  and  into  the  furtherance  of  an 
assignment  to  one  without  insurable  interest.  In  Iowa  it  is  held 
that  the  omission  of  ''fraud"  from  the  specified  grounds  of  contest- 
of  a  life  policy  will  not  preclude  a  contest  on  that  ground.^  In 
IVIassachusetts  a  provision  that  the  policy  shall  be  incontestable 
from  its  date,  is  void  as  against  public  policy,  so  far  as  it  includes 
fraud  in  procuring  the  insurance,^  but  nothing  less  than  actual 
fraud  constitutes  a  defense.'  Under  a  Rhode  Island  decision  a 
flause  making  the  policy  incontestable  after  two  years  from 
date  precludes  a  contest  after  that  time  as  said  clause  merely 
provides  a  short  period  of  limitations  within  Avhich  limited 
period  the  fraud  n^ust  be  discovered  if  at  all.^  So  in  Illmois 
a  provision  that  the  policy  shall  become  incontestable  for  fraud  in 
procuring  it  after  a  specified  period  from  its  date  of  issue  is  valid 
as  creating  a  short  statute  of  limitations  in  insured's  favor.^  The 
clause  of  incontestabilitv  is  also  exhaustively  discussed  in  connec- 
tion  with  fraud  in  a  California  decision  which  holds,  in  so  far  as- 
the  question  under  consideration  is  concerned,  that  the  object  of 
said  provision  is  to  provide  a  shorter  term  as  to  the  claim  of  fraud 
than  that  provided  by  the  statute  of  limitations;  that  the  clause  is 
not  invalid,  and  that  any  defense  including  fraud  is  precluded 
after  the  period  stipulated,  if  that  is  reasonable,  unless  expressly  or 
impliedly  excepted  from  the  effect  thereof. ^°     In  Louisiana  it  is 

5  Welch  V.  Union  Central  Life  Ins.  ^  Mun-ay  v.  State  Mutual  Life  As- 

Co.  108  Iowa,  224,  50  L.R.A.  774,  78  sur.  Co.' 22  R.  I.  524,  53  L.R.A.  742, 

N.  W.  853.  48  Atl.  800,  30  Ins.  L.  J.  807. 

^  Reag-an  V.  Union  Mutual  Life  Ins.  ^  Royal    Circle    v.    Acterrath,    204 

Co.   189   Mass.  555,   2   L.R.A. (N.S.)  111.  549,  63  L.R.A.  452,  98  Am.  St. 

821n,    76    N.    E.    217    (clause    was:  Rep.  224,  68  N.  E.  492.     See  Flani- 

"Tliis    policy    is    incontestable    from-  gan  v.  Federal  Life  Ins.  Co.  231  111. 

the  d:ite  of  issue,  for  any  cause  ex-  399,  83  N.  E.  178. 

cept    non-payment    of    premiums"),  ^°  Dibble  v.  Reliance  Life  Ins.  Co. 

contra,  as  to  being  void,  see  Citizens  170  Cal.  199,  149  Pae.  171,  46  Ins.  L. 

Life   Ins.   Co.   v.   MeClure,   138   Ky.  J.  258  (policy  stipulated  that  it  was 

138,  127  S.  W.  749,  27  L.R.A. (N.S.)  incontestable  after  one  year  "except 

1026.  for   non-payment   of   premiums   and 

'  Reagan    v.    Union    IMutual    Life  except  as  otherwise  provided  in  the 

Tns.  Co.  207  Mass.  79,  92  N.  E.  1025,  policy)." 
40  Ins.  L.  J.  21. 
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held  that  the  gravity  of  the  wrong  cannot  affect  the  incontestability 
of  the  policy  after  the  time  specified,  for  to  permit  it  to  affect  the 
policy  would  be  to  create  degrees  of  fraud."  Under  a  Federal  deci- 
sion the  incontestable  clause  inures  only  to  the  benefit  of  assured 
and  his  beneficiary  and  cannot  be  invoked  bv  a  third  partv  who  is 
a  stranger  to  the  contract. ^^ 

Again,  and  finally,  although  these  last  considered  decisions  re- 
late principally  to  misrepresentations  and  warranties  as  the  basis 
of  the  contract  and  also  to  fraud,  still  their  relevancv  and  value  to 
the  question  under  consideration  is  made  clearer  by  a  New  York 
case  directly  in  point  wherein  it  is  held  that  a  stipulation  in  a  life 
insurance  certificate  '■that  no  question  as  to  the  validity  of  the  ap- 
plication or  certificate  of  membership  shall  be  raised,  unless  such 
question  is  raised  within  the  first  two  years  after  the  date  of  such 
certificate  of  membership,  and  during  the  life  of  the  member 
therein  named"  is  valid  and  excludes  not  only  defenses  as  to  false 
representations  but  also  the  defense  that  the  beneficiary  had  no 
insurable  interest  therein.  The  court,  per  Potter,  J.,  said:  ''no 
doubt,  the  defendant  held  it  out  as  an  inducement  to  insurance  by 
removing  the  hesitation  in  the  minds  of  many  prudent  men  against 
paying  ill-afl:orded  premiums  for  a  series  of  years,  when,  in  the 
end.  and  after  payment  of  premiums,  the  death  of  the  insured,  and 
the  loss  of  his  and  the  testimony  of  others,  the  claimant,  instead  of 
recovering  the  promised  insurance,  may  be  met  by  an  expensive 
lawsuit,  to  determine  that  the  insurance  which  the  deceased  has 
been  paying  for  through  many  years  has  not,  and  never  had,  any 
existence  except  in  name.  While  fraud  is  obnoxious  and  should 
justly  vitiate  all  contracts,  the  courts  should  exercise  care  that  fraud 
and  imposition  should  not  be  successful  in  annulling  an  agreement 
to  the  effect  that,  if  cause  be  not  found  and  charged  within  a  reason- 
able and  specific  time,  establishing  the  invalidity  of  the  contract, 
it  should  thereafter  be  treated  as  valid."  ^^ 

^^  Mutual  Life  Ins.  Co.  v.  New,  125  (v/bere,   after  the   stipulated   period 

La.  41,  27  L.R.A.  (N.S.)  431,  136  Am.  in  such  a  clause,  fraudulent  misrep- 

St.  Rep.  326,  51  So.  61.  resentations  or  warranties  were  pre- 

12  Prudential  Ins.  Co.  v.  Mohr  (U.  eluded  from  being  set  up  in  defense). 
S.  C.  C.)  185  Fed.  936,  40  Ins.  L.  J.  The  principle  case  is  also  quoted 
1322.  from    with    approval    in    Murray    v. 

13  Wright  V.  Mutual  Benefit  Life  State  :Mutual  Life  Ins.  Co.  22  R.  I. 
Assoc.  118  N.  Y.  237,  6  L.R.A.  731,  524,  53  L.R.A.  742,  48  Atl.  800,  30 
16  Am.  St.  Rep.  749,  23  N.  E.  186,  Ins.  L.  J.  807  (as  follows:  "'On  the 
aif'g  43  Hun,  61.  The  above  quota-  contrary'  "  said  clause  "  'recognizes 
tion  is  approved  am]  applied  in  Muss-  fraud  and  all  other  dcfonses,  but  it 
achusetts  Benefit  Life  Assoc,  v.  Rob-  provides  ample  time  and  ojiportunity 
inson.  104  Ga.  256,  42  L.R.A.  261,  30  within  which  thev  mav  be,  but  be- 
S.  E.  918,  27  Ins.  L.  J.  1003,  1019  vend  which  they  "may  not  be,  estab- 
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§  894h.  Wager  policies:  foreign  statutes:  extraterritorial  effect. — 
Under  a  Kentucky  decision  where  an  insurance  contract  has  been 
made,  the  poUcy  issued,  and  a&signed  in  that  state  its  laws  regu- 
late and  control  the  right  to  make  said  assignment  and  ite  validity 
as  to  the  assignee  so  that  a  statute  of  a  foreign  state  under  which 
the  insurer  was  incorporated  and  which  prohibits  it  from  issuing 
a  policy  upon  a  life  in  which  the  beneficiary  has  no  insurable  in- 
terest and  also  declares  void,  any  assignment  of  the  policy  or  cer- 
tificate to  a  person  having  no  insurable  interest  in  the  assured  life, 
will  not  be  enforced  in  Kentucky,  especially  so  where  the  statute 
was  evidently  only  intended  to  regulate  the  business  done  in  said 
foreign   state   and  was   not  intended   to  have   an   extraterritorial, 
effect.     Accordingly  a  policy  made  and  issued  by  said  insurer  in 
Kentucky  may  be  validly  made  payable  in  that  state  to  a  person 
without  insurable  interest  in  the  life  of  insured  notwithstanding 
such  prohibitory  foreign  enactment.     Hobson,  C.  J.,  said:     "This 
contract  was  valid  under  the  laws  of  Kentucky.     •     •     •  _  When 
in  a  charter  of  an  incorporated  company  restrictions  are  imposed 
as  to  the  kind  of  business  it  may  do,  such  limitations  upon  the 
power  of  the  company  ordinarily  follow  it  wherever  it  goes ;  that  is, 
when  such  a  company  comes  into  another  state,  it  has  only  the 
powers  which  its  charter  confers.     But  that  is  not  this  case.     The 
act  in  question  is  a  general  law  regulating  insurance  companies, 
and  was  evidently  designed  as  a  regulation  of  the  business  in  the 
state  of  Illinois.     It  has  no  application  to  the  business  done  in 
Kentucky.     If  this  policy  had  been  made  payable  simply  to  the 
executors  of  the  insured  and  had  afterwards  been  assigned  by  him 
to  his  nephew,  Clarence  Rupp,  it  could  hardly  have  been  main- 
tained that  the  assignment,  being  valid  under  the  laws  of  Ken- 
tucky, could  be  held  to  be  invalid  because  of  the  statute  of  Illinois, 
and  this  being  so,  it  is  hard  to  see  tvhy  the  policy  might  not  be 
made  payable  in  the  first  place  to  the  nephew."  ^* 

lished.' "    Also :   "  'It  is  in  the  nature  state,"  etc.,   s.   c.   Rupp   v^  Western 

of  and  serves  a  similar  purpose   as  Life  Indemnity  Co.   138  Ky.  18,  29 

stalulcs  of  limitation  and  repose,  the  L.R.A.(N.S.)    675,   127    S.    W.    490. 

wisdom   of  which  is  apparent  to  all  See    Metropolitan    Life    Ins.    Co.    v. 

reasonable  miiuls'").  Brown    (Davis  v.   Brown)    159   Ind. 

inVestern   Life   Indemnity   Co.  v.  644,  65  N.  E.  908,  32  Ins.  L.  J.  322; 

Rupp,  147  Ky.  489,  144  S.  W.  743,  Manhattan   Life   Ins.    Co.   v.   Cohen, 

41  Ins.  L.  J.  803;  Hurd's  Rev.  Stat.  —  Tex.  Civ.  App.  — ,  139  S.  W.  51, 

111.  1909,  e.  73,  see.  238,  entitled  "An  40  Ins.  L.  J.  1685. 
act  to  incorporate  companies  to   do        Wager   policies:    contliet   of   laws, 

business  of  life  or  accident  insurance  see  §  156  herein, 
on  the  assessment  plan   and  to  con-        As  to  place  of  contract,  see  §§  225 

trol  such  companies  of  this  state  and  et  seq.,  231e,  232  herein. 
of  other  states  doing  business  in  this 
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INSURABLE  INTEREST  §§  895,  896 

§  895.  Insurable  interest  does  not  necessarily  imply  property. — 
Although  an  absolute  ownership  is  a  common  form  of  insurable 
interest,  the  term  does  not  necessarily  imply  any  property  in  the 
subject  of  insurance  or  ownership  thereof;^  for  it  is  well  settled 
at  the  present  day  that  an  insurable  interest  need  not  amount  to 
a  rioht  of  property  or  of  possession.  Whenever  a  legal  connection 
can  be  shown  to  exist  between  injury  to  the  thing  insured  and  the 
loss  to  the  party  insuring,  it  is  sufficient.^  And  an  interest  in 
property  to  be  insurable  does  not  necessarily  depend  upon  the  sole 
ownership  of  the  property.  It  may  be  a  special  or  limited  owner- 
ship disconnected  from  any  title,  lien  or  possession.^  So  if  one 
has  a  right  which  may  be  enforced  against  the  property,  and  which 
is  so  connected  with  it  that  its  injury  or  destruction  will  necessarily 
damnify  him,  he  has  an  insurable  interest  therein,'*  And  whoeyer 
has  such  title,  that  if  the  property  were  lost  without  insurance  the 
loss  would  fall  on  him,  has  an  insurable  interest.  The  interest 
of  a  mortgagor  is  within  the  rule.^  So  if  one  insured  has  any 
interc-t  that  would  be  injured,  if  the  peril  insured  against  should 
hap|!en,  his  contract  of  insurance  is  a  yalid  one.^ 

§  896.  Legal  or  equitable  title:  qualified  interest. — A  qualified 
interest  in  property,  or  any  interest  which  would  be  recognized 
by  a  court  of  law  or  equity,  is  an  insurable  interest.''  So  a  title 
gives  an  insurable  interest  where,  though  not  in  fee,  it  is  such 

^  Buck   V.    Chesapeake   Ins.    Co.   1  bach  v.   Gerraania  Fire  Ins.   Co.   62 

Pet.  (26  U.  S.)  151,  163,  7  L.  ed.  90;  N.  Y.  47,  55,  20  Am.  Rep.  451. 

Hartford   Fire  Ins.   Co.  v.  McClain,  West     Virginm.     —     Murdock    v. 

27  Kv.  L.  Rep.  461,  85  S.  W.  699,  34  Franklin  Ins.  Co.  33  W.  Va.  407,  411, 

Ins.  L.  J.  528,  531.  7  L.R,A.  574,  10  S.  E.  777. 

In  marine  insurance  the  term  "in-  ^  IMcDonald  v.  Black,  20  Ohio,  185, 

terest,"  as  used  in  reference  to  the  55  Am.  Dec.  448. 

ris-ht  to  insure,  does  not  necessarily  ^  Rochester  Loan  &  Banking  Co.  v. 

imply  property.    Buck  v.  Chesapeake  Liberty  Ins.  Co.  44  Neb.  537,  48  Am. 

Ins.  Co.  1  Pet.  (26  U.  S.)  151,  7  L.  St.  Rep.  745,  62  N.  W.  877. 

ed.  90.  *Rohrback  v.   Germania  Fire  Ins. 

Cited  in:   United  States.  —  Mer-  Co.  62  N.  Y.  47,  20  Am.  Rep.  451. 

chants'  Mutual  Ins.  Co.  v.  Baring,  20  See  Cone  v.  Niagara  Fire  Ins.  Co.  60 

Wall.  (87  U.  S.)  159,  163,  22  L.  ed.  N.  Y.  619. 

252;   Hooper  v.  Robinson,  98  U.   S.  As   to    insurable   interest    of    con- 

507,  538,  25  L.  ed.  221;  Hancox  v.  tractor  in  unfinished  building  during 

Fishing  Co.  3  Sumn.  132,  140,  Fed.  its  construction,  see  note  in  43  L.R.A. 

Cas,  No.  6,013.  664. 

Alabama. — Dnrand  v.  ThourOn,  1  *  Lycoming  Fire  Ins.  Co.  v.  .lack- 
Port.  (Ala.)  2.38,  247.  son.  83  111.  302.  25  Am.  Rep.  386. 

Iowa. — Wan-en  v.  Davenport  Fire  ^  Agricultural  Ins.  Co.  v.  Clancey, 

Ins.   Co.   31   Iowa,  464,  468,  7  Am.  9  Ill.\\pp.  137. 

Rep.  160.  ''  Warren    v.    Davenport    Fire   Ins. 

New  York. — Sturm  v.  Atlantic  ^lu-  Co.  31  Iowa,  464,  7  Am.  Rep.  160. 
tual  Ins.  Co.  63  N.  Y.  77,  80;  Rohr- 

Joyce  Ins.  Vol.  II. — 123.       1953 
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that  the  owner  would  suffer  a  loss  or  damage  by  the  destruction 
of  the  premises,^  and  an  equitable  title  in  real  estate  gives  an  insur- 
able interest.^  So  an  equitable  interest  in  fee  may  exist  in  the 
husband  under  an  unwitnessed  deed  from  his  wife.^°  While  any 
legal  or  equitable  interest  is  sufficient, ^^  yet  an  insurable  interest 
may  exist,  without  any  legal  or  equitable  title  to  the  property,^^ 
as  it  is  enough  that  insured  is  so  situated  with  reference  to  the 
property  that  he  would  be  liable  to  loss  should  it  be  injured  by 
the  peril  insured  against.^^  So  even  one,  who  has  no  title,  legal  or 
equitable,  in  property,  and  no  present  possession  or  right  thereof, 
has  an  insurable  interest  therein,  if  he  will  derive  benefit  from  its 
continuing  to  exist,  or  will  suffer  loss  by  its  destruction.^*  And  a 
legal  and  equitable  owner  of  part  of  the,  cargo  insured,  who  is 
the  legal  though  not  equitable  owner  of  the  residue,  has  an  insur- 
able interest  in  the  whole  cargo. ^^     Again,  the  thing  itself  need 

8  Home  Ins.  Co.  v.  Mendenhall,  164  Chicao-o  lee  Co.  36  Md.  102,  11  Am. 
III.  458,  36  L.R.A.  374,  45  N.  E.  1078,    Rep.  469. 

affs:  64  111.  App.  30.    See  also  North  Oklahoma.— Home  Ins.   Co.   of  N. 

Alabama  Home   Protection   v.   Cald-  Y.  v.  Coker,  43  Okla.  331,  142  Pac. 

well,  85  Ala.  607 ;   Lebanon  Mutual  195. 

Fire  Ins.  Co.  v.  Erb,  112  Pa.  149.  Wisconsin.  —  Manson  v.  Phoenix 

9  Seott  V.  Dixie  Fire  Ins.  Co.  70  W.  Ins.  Co.  64  Wis.  26,  54  Am.  Rep.  573, 
Va.  533,  74  S.  E.  659;  Seott  v.  Liver-  24  N.  W.  407. 

pool  &  London  &  Globe  Ins.  Co.  102  ^^  Berrv  v.  American  Central  Ins. 

S.  Car.  115,  86  S.  E.  484   (but  this  Co.  132  N.  Y.  49,  28  Am.  St.  Rep. 

case    turned    upon    forfeiture    under  548,  30  N.  E.  254;  Rohrbaek  v.  Ger- 

clause  as  to   unconditional   and   sole  mania  Fire  Ins.  Co.  62  N.  Y.  47,  20 

ownership).  Am.    Rep.    451;    National    Filtering 

10  Padgett  V.  North  Carolina  Home  Oil  Co.  v.  Citizens'  Ins.  Co.  106  N. 
Ins.  Co.  98  S.  Car.  244,  82  S.  *E.  409.  Y.  535,  541,  60  Am.  Rep.  473,  13  N. 

11  United  States. — Columbia  Ins.  E.  337,  per  the  court.  Finch,  J.;  Car- 
Co.  V.  Laurence,  2  Pet.  (27  U.  S.)  ter  v.  Humboldt  Fire  Ins.  Co.  12 
25,  7  L.  ed.  335;  Buck  v.  Chesapeake  Iowa,  287.  Although  Marshall  (Mar- 
Ins.  Co.  1  Pet.  (26  U.  S.)  151,  7  L.  shall  on  Marine  Ins.  [ed.  1810]  115) 
g(}^  gO_  declares    that    an    insurable    interest 

Alaimma.  —  Queen  Ins.  Co.  v.  °^"^^  ,H^  founded  on  some  legal  or 
Young,  86  Ala.  424,  11  Am.  St.  Rep.  ^•^^i^^t.^^l^^^tle:  See  Lancey  v.  Phoe- 
t;i     K  Q      nft  nix  Ins.  Co.  d6  Me.  o62. 

01,   0    bo.   lib.  ,o  ^  .  .  /-I      i.      1    T 

>,  7        ,        TVT-  1  •  1^-        p    Tvr  "Berrv  v.  American  Central  Ins. 

Volorado. — ^Michigan    lire    &    J\la-  p,      too  xt    v  ^n    oc    a        ci-    -d 

T        „  TV--  ,     o  />.  1       A  ^0.  132  N.  Y.  49,  28  Am.  St.  Rep. 

rme  Ins.  Co.  v.   \\  leli,  8  Colo.  App.  g^g    ^o  N   E    254 

409,  46  Pac.  687.  14  HanoVer*  Fire"  Ins.  Co.  v.  Bohn, 

Georgia.  —  Fenn  v.  New  Orleans   43  Xeb.  743,  58  Am.  St.  Rep.  719,  67 

Mutual  Ins.  Co.  53  Ga.  578.  js[    ^y    774 

7o«Y(.—Bartling  V.  German  INIutual        "  b^^Jj  v.   Chesapeake  Ins.   Co.  1 

Ins.  Co.  —  Iowa,  — ,  123  N.  W.  63;   Pet.    (26   U.   S.)    151,   7  L.   ed.   90. 

Avres  v.  Hartford  Fire  Ins.  Co.  17    Cited  in  Page  v.  Western  iNIarine  & 

Iowa,  176,  85  Am.  Dec.  553.  Fire  Ins.  Co.  19  La.  49,  52,  36  Am. 

Maryland. — Franklin    Ins.    Co.    v.   Dec.  667. 
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§  897 


have  only  a  potential  being,  and  not  even  a  corporeal  existence.^* 
And  while  an  exoeuton^  contract  subsists,  the  person  claiming 
under  it  has  a  substantial  interest  in  the  property.^'  So  parties 
have  an  insurable  interest  where,  at  the  time  an  insurance  is  made 
for  them  against  loss  by  fire,  they  are  entitled  to  one-third  of  the 
property  by  deed,  and  to  two-thirds  as  mortgagees;  although  part 
is  held  under  an  agreement  which  has  not  been  complied  with, 
and  which  purports  on  its  face  to  be  void  if  not  complied  with,  but 
which  has  not  been  declared  void.^* 

§  897.  Conditional  or  contingent  interest:    expectancy:   inchoate 
rights. — A   vested  interest  in  possession  is  not  necessary.     A  con- 


16  Hidden  v.  Slater  Ins.  Co.  2  Cliff. 
(U.  S.  C.  C.)  266,  Fed.  Cas.  No. 
6463;  Hancock  v.  Fishing  Ins.  Co.  3 
Sum.  (U.  S.  C.  C.)  132,  Fed.  Cas. 
No.  6013,  per  Story,  J. 

^"^  Cohunbian  Ins.  Co.  v.  Lawrence, 
5  Pet.  (30  U.  S.)  25,  7  L.  ed.  335. 


Ken  fuck)/.  —  Franklin  ^Farine  & 
Fire  Ins.  Co.  v.  Drake,  2  B.  Mon.  47^ 
50. 

Louismna. — Adema  v.  Lafayette 
Fire  In.s.  Co.  36  La.  Ann.  660,  663. 

Elaine. — Gilman  v.  Dwellino:  House 
Ins.  Co.  81  Me.  488,  492,  17  Atl.  544; 


Citedin:  United  States. — Insurance  Motlev  v.  Manufacturers'  Ins.  Co.  29 

Co.   (Royal  Ins.  Co.)  v.  Stinson,  103  Me.  337,  340,  50  Am.  Dec.  591. 

U.  S.  25,  29,  26  L.  ed.  477;  Insurance  Massachtisetts.  —  Allvn   v.   Allyn, 

Co.  (Howard  Fire  Ins.  Co.)  v.  Chase,  154  Mass.   570,  573.  28' N.   E.   779; 

5  Wall.   (72  U.  S.)   509,  513,  18  L.  Gordon  v.  Massachusetts  Fire  &  Ma- 

ed.  526;  Dupuv  v.  Delaware  Ins.  Co.  rine  Ins.  Co.  2  Pick.  (19  Mass.)  249, 

63  Fed.  690,  687;  Lewis  v.  New  En?-  260. 

land  Fire  Ins.  Co.  29  Fed.  494,  497;  New  Hampshire. — Goodall  v.  New 

Perry  v.  ^Mechanics  Mutual  Ins.   Co.  England  ^Mutual  Fire  Ins.  Co.  25  N. 

11  Fed.  478,  480;  Hancox  v.  Fishing  H.''l69,   186;    Burbank   v.    Rocking- 

Ins.  Co.  3  Sunm.   (U.  S.  C.  C.)  132,  ha™  Mutual  Fire  Ins.  Co.  24  N.  H. 

140,   Fed.    Cas.   No.   6,013;    Cadv  v.  550,  561,  57  Am.  Dec.  300 ;  French  v. 


Imperial  Ins.  Co.  4  Cliff.  (U.  S.  C. 
C.)  203,  210,  Fed.  Cas.  No.  2,283. 

Alabam-a. — Commercial  Fire  Ins. 
Co.  V.  Capital  Citv  Ins.  Co.  81  Ala. 
320,  323,  60  Am.  Rep.  162,  8  So.  222. 

District  of  Columbia. — Hamburg- 
Bremen  Fire  Ins.  Co.  v.  Lewis,  4 
App.  D.  C.  66,  80. 

Georgia.  —  Equitable  Life  Assur. 


Rogers,  16  N.  H.  177.  183. 

New  Jersei/. — Franklin  Fire  Ins. 
Co.  V.  ]\rartin.  40  N.  J.  L.  568,  571, 
29  Am.  Rep.  271. 

New  York. — White  v.  Hudson  Riv- 
er Ins.  Co.  7  How.  Pr.  341,  343. 

Ohio. — Sun  Fire  Office  v.  Clark, 
53  Ohio  St.  414,  424,  34  L.R.A.  5C8, 
42  N.  E.  248. 

Pennsi/Ivaniu. — Farmers'    &    ^ler- 


Soc.  v.  Paterson,  41  Ga.  338,  357,  5   chants'  Mutual  Ins.  Co.  v.  Meckes.  10 


Am.  Rep.  535. 

Illinois. — Illinois  ^lutiial  Fire  Ins 


Wkl.   Not.   Cas.   .306,   311;   Farmers' 
&  ^Merchants'  Fire  Ins.  Co.  v.  ]\[eckes, 


Co.  V.  Marseilles  Mfg.  Co.  6  111.  236,   38  Phila.  Leg.  Int.  318 


266. 

Indiana. — Traders  Ins.  Co.  v.  New- 
man, 120  Ind.  554,  559,  22  N.  E.  428. 


Rhode    Island.    —    Tuckerman    v. 
Home  Ins.  Co.  9  R.  T.  414,  417. 
1^  (\ilumbian  Ins.  Co.  v.  Lawrence, 


Iowa.— Ayres     v.     Hartford     Fire   2  Pet.   (27  U.  S.)    25.  7  L.  ed.  .335. 


Ins.  Co.  17  Iowa,  176,  181,  85  Am. 
Dec.  553. 
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See  Bartling  v.  German  ^tutual  Ins. 
Co.  —  Iowa,  — ,  123  N.  W.  63. 


§  897  JOYCE  ON  INSURANCE 

ditional  or  even  a  slight  or  contingent  interest  is  sufficient,  when 
founded  on  an  actual  right  to  the  thing,  or  upon  a  valid  contract 
to  it.  So  an  expectancy,  , coupled  with  an  existing  title  to  that 
out  of  which  the  expectancy  arises,  is  an  insurable  interest. ^^ 
Freight,  profits,  respondentia,  and  Iwttomry  loans  are  of  this  de- 
scription,^°  and  so  are  expected  commissions ;  ^  and  prospective 
catchings  may  be  insured,^  and  a  contingent  interest  may  be  the 

^^  Fenn  v.  New  Orleans  Mutual  Ins.  ino-  titles,  unless  prohibited  by  posi- 

Co.    fj.S   Ga.   578.      See    Stockdale   v.  tive  laws,  are  insurable :  "  Lucena  v. 

Dunlop,  6  Mees.  &  W.  224;  Lucena  v.  Crawford,  2  Bos.  &  P.  294.    "A  mere 

Crawford,  2  Bos.  &  P.  N.  R.  269,  294,  contingent    or   expectant   interest   in 

29.3;    Hancox  v.   Fishing'   Ins.    Co.   3  anything  not    founded   on   an    actual 

Sura.    (U.   S.   C.   C.)    132,  140,  Fed.  right  to  the  thing,  nor  upon  any  valid 

Cas.  No.  6013,  per  Story,  J. ;  Knox  contract   for   it,    is   not    insurable :  " 

V.   Wood,   1  Camp.  542;   Camden  v.  Deering's  Annot.  Civ.  Code  Cal.  sec: 

Anderson,  5  Term  Rep.  709,  711,  per  2549. 

Lord  Ken  von  ;  Carroll  v.  Boston  Ma-  ^^  Lucena  v.  Crawford,  2  Bos.  &  P. 
rine  Ins.  Co.  8  Mass.  515.  "A  vested  N.  R.  294,  per  Eyre,  C.  J.  "Thus, 
interest  in  possession  is  not  necessary  freight  payable  either  on  the  arrival 
to  give  the  right  of  insuring.  An  ex-  of  the  goods  or  under  a  charter  party, 
pectancy  coupled  with  a  present  ex-  is  insurable  by  the  shipowner,  pro- 
isting  title  to  that  out  of  which  the  vided  his  title  to  the  freight  has  ac- 
expectancy  arises  is  an  insurable  in-  crued  at  the  time  of  loss,  so  that  noth- 
terest.  Inchoate  rights  founded  on  ing  but  the  intervention  of  the  loss 
titles  subsisting  at  the  time  of  loss  can  prevent  him  from  earning  it. 
are  insurable  interests."  1  Arnould  Thus  again,  profits  expected  to  arise 
on  Marine  Ins.  (Perkins'  ed.  1850)  out  of  the  sale  or  disposal  of  the 
237,  *231.  See  1  Id.  (Maclachlan's  goods,  on  their  arrival  are  insurable 
ed.  1887)  58,  59.  "A  conditional  in-  by  the  owner  of  the  goods,  provided 
terest  is  a  sufficient  subject  for  in-  the  goods  are  on  board  at  the  time 
suranee  if  it  be  properly  described;  of  the  loss,  and  it  can  be  shown  but 
that  is,  such  an  interest  as  a  party  that  for  the  loss  a  profit  would  have 
actually  has,  but  which  is  subject  to  been  made  on  them.  So  again,  re- 
be  defeated  by  certain  events:"  1  spondentia  and  bottomry  loans  are 
Phillips  on  Insurance  (3d  ed.)  117,  sec.  insurable  by  the  lender  whenever  the 
176.  "Thus  it  is  certain  that  it  need  instrument  of  hypothecation  makes 
not  be  a  vested  interest  in  possession,  the  recovery  of  his  money  depend  on 
A  mere  expectancy  is  sufficient,  pro-  the  risk  of  the  voyage."  1  Arnould 
vided,  however,  and  this  is  essential,  on  Marine  Ins.  (Perkins'  ed.  1850) 
that  it  be  connected  with  the  thing  237,  *231.  See  1  Id.  (Maclachlan's 
concerning  which  the  expectancy  ex-  ed.  1887)  37,  40,  73,  87.  "The  as- 
ists,  either  by  an  existing  title  to  the  sured  has  thus  an  inchoate  right  to 
thing,  or  by  a  definite  and  obligatory  freight,  which  was  an  insurable  in- 
contract,  the  execution  of  which  will  terest.  It  was  lost  by  a  peril  insured 
give  title:  "  1  Parsons  on  Marine  In-,  against,  and  therefore  the  plaintiff 
surance  (ed.  18(58)  163.  "Inchoate  had  a  right  to  recover:"  Adams  v. 
rights  founded  on  subsisting  titles,  Warren  Ins.  Co.  22  Pick.  (39  Mass.) 
unless  prohibited  by  the  policy  of  the  163,  per  Shaw,  C.  J. 
law,  are  iiisui-able:  "  Hancox  v.  Fish-  ^  Putnam  v.  Mercantile  Ins.  Co.  5 
ing  Ins.  Co.  3  Sum.  (U.  S.  C.  C.)  132,  Met.  (46  Mass.)  386,  392. 
Fed.  Cas.  No.  6013,  per  Story,  J.  2  c^^^jft  y  Mercantile  Mutual  Ins. 
"Inchoate  rights  founded  on  subsist-  Co.  113  Mass.  287. 
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subject  of  a  policy  "lost  or  not  lost."  ^  But  in  such  cases  a  perfect 
and  complete  title,  with  relation  to  the  subject,  must  exist  in  the 
assured  at  the  time  of  loss.*  If  the  continiient  interest  is  such  as 
not  to  be  the  subject  of  calculation,  there  would  be  a  doubt  whether 
it  would  be  insurable  under  an  open  policy ;  ^  for  the  interest  must 
be  something  more  than  a  mere  hope;  thus,  an  expectation  of  a 
gift  is  not  an  insurable  interest.^  As  we  have  noted,  a  reasonable 
expectation  of  pecuniary  advantage  from  the  continued  existence 
of  a  life  constitutes  an  insurable  interest  therein ;  "^  for  it  is  enough 
that,  according  to  the  ordinary  course  of  events,  pecuniary  loss  or 
disadvantage  will  naturally  and  probably  result  from  the  death  of 
the  one  whose  life  is  insured,  to  the  person  obtaining  the  policy. 
On  such  a  policy,  the  sum  insured  is  the  meas^ure  of  the  insurer's 
liability.^ 

§  898.  Liability  to  others:  railroad  companies,  etc. — One  may 
be  so  situated  with  reference  to  property,  that  he  may  become 
liable  to  others  for  its  loss  or  destruction,  although  he  has  not  an 
actual  interest  in  the  property  itself.  In  such  case  he  has  an 
insurable  interest  therein.  This  rule  applies  by  virtue  of  statu- 
tory provisions  in  some  of  the  states  to  the  case  of  railroad  com- 
panies, who  may  become  responsible  to  others  for  the  loss  of  prop- 
erty along  the  line  of  their  road,  occasioned  by  fire  communicated 
from  an  engine,  or  arising  from  the  acts  of  their  employees.^     So 

3  Hooker  v.  Robinson,  8  Otto  (98  ^  See  Mounford  v.  Hallet,  1  Johns. 
U.  S.)  528,  25  L;  ed.  219.  (N.  Y.)   433,  per  Livingstone,  J.,  as 

*  Warren  v.  Davenport  Ins.  Co.  31  to  profits  and  open  and"  vahied  poli- 
lowa,  465,  7  Am.  Rep.  100;  1  Arn-   cies. 

ould  on_  Marine  Insurance  (Perkins'  ^  See  Lneena  v.  Crawford,  3  Bos. 
ed.)  23^  *231:  Stockdale  v.  Dunlap,  &  P.  75,  13  Eng.  Rul.  Cas.  151. 
6  Mees.  &  W.  224;  1  Parsons  on  :\Ia-  '  §§  887,  888  herein, 
rine  Insurance  (ed.  1868)  163:  Rohr-  «  Hoyt  v.  New  York  Life  Ins.  Co. 
back  v.  Germania  Ins.  Co.  62  N.  Y.  3  Bosw.  (N.  Y.)  440. 
47,  20  Am.  Rep.  451;  Knox  v.  Wood,  »  Pratt  v.  Athintic  &  St.  Lawrence 
1  Camp.  542.  *"The  expectation  of  R.  R.  Co.  42  Me.  579;  Chapman  v. 
profit  or  benefit  to  arise  from  some  Atlantic  Railroad,  37  Me.  92;  East- 
subject  in  which  the  party  is  not  ac-  em  Raih-oad  Co.  v.  Relief  Ins.  Co. 
tually  interested  at  the  time  of  loss,  98  Mass.  420,  105  Mass.  570;  Perley 
but  only  expects  to  be  interested,  is  v.  Eastern  Railroad  Co.  98  ]\[ass. 
a  mere  expectation  of  an  expectation,  414,  96  Am.  Doc.  645n ;  TTnoksett  v. 
and  is  not  an  insurable  interest.  Thus  Concord  Railroad  Co.  38  N.  H.  242. 
.  .  .  the  expectations  of  eommis-  As  to  lial)ility  of  railroad  for  fires, 
sions  to  arise  out  of  the  sale  and  dis-  see  Ark.  Mansf.  Dig.  sec.  553;  Iowa 
posal  of  a  homeward  cargo,  which  Code,  sec.  1289;  Kan.  Conip.  Laws 
was  neither  loaded  nor  contracted  to  1885,  c.  118,  sec.  2;  Gen.  Laws  N.  H. 
be  loaded  on  board  the  ship  at  the  c.  162,  sec.  8.  And  see  also  Hasel- 
time  of  her  loss,  is  not  an  insurable  tine  v.  Concord  R.  R.  64  N.  II.  545, 
interest:"  1  Arnould  on  Marine  In-  15  Atl.  143;  Bullis  v.  Chica"-o  Mil- 
surance  (Perkins'  ed.)  237,  238,  •231.    wankee  &  St.  Paul  Rv.  Co.  76  Iowa, 
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a  railroad  company  which  may  become  liable  to  the  owners  for 
cars  received  and  stored  upon  its  tracks  may  insure  them  in  its 
own  name  and  upon  their  destruction  by  fire  and  recovery  therefor 
will  hold  whatever  excess  there  may  be  over  its  own  interest  for  the 
owner's  benefit.i°  So  the  rule  may  apply  to  those  persons  intrusted 
by  law  or  by  contract  with  the  care  and  custody  of  property  of 
others,  to  whom  they  are  responsible  for  its  safekeeping,  where 
such  property  is  liable  to  loss.  Thus,  if  a  steamboat  is  attached, 
and  a  party  gives  his  bond  for  its  delivery,  he  thereby  acquires  an 
insurable  interest  in  the  boat.^^  So,  common  carriei-s,  warehouse- 
men, wharfingers,  pledgees,  pawnbrokers,  or  persons  acting  in  a 
similar  capacity,  whether  hable  by  law  or  custom  to  the  same 
extent  as  an  insurer,  or  only  for  their  own  negligence,  may,  to 
protect  themselves  against  their  own  responsibility,  insure  goods 
in  their  custody,  as  well  as  to  secure  their  lien.^^ 

§  899.  Pecuniary  interest:  consanguinity  or  affinity. — In  so  far 
as  the  character  of  the  risk  is  such  that  the  contract  is  one  strictly 
of  indemnity,  it  is  necessary  that  an  insurable  interest  in  the 
subject  of  insurance  be  a  pecuniary  one;  that  is,  one  which,  in 
case  of  loss  by  the  contemplated  peril,  has  such  a  pecuniary  value 
as  that  indemnity  may  be  obtained.^^ 

In  cases  of  life  insurance,  the  authorities  are  not  unanimous 
upon  the  question  whether  the  interest  must  be  a  pecuniary  one. 
The  general  rule,  as  deduced  from  a  majority  of  the  decisions, 
would  seem  to  be,  however,  that  the  interest  may  rest  upon  a  purely 
pecuniary  basis,  or,  in  cases  of  consanguinity  or  afFmity,  there  is 
a  sufficient  interest  where  they  involve  a  reasonable  claim  to  sup- 
port, or  some  benefit  or  advantage  to  be  derived  from  the  con- 
tinuance of  the  life  insured.^* 

680,  39  N.  W.  245;  Tilley  v.  St.  Louis  ^^  Spone  v.  Home  ^Mutual  Ins.  Co. 

&  Santa  Fe  Ry.  Co.  49  Ark.  535,  6  15  Fed.  707;  Halford  v.  Kymer,  10 

S.  W.  8.  Barn.  &  C.  725. 

10  Home  Ins.  Co.  v.  Peoria  &  P.  N.  ^^  United  Brethren  Mutual  Aid 
Co.  178  111.  64,  52  N.  E.  862,  28  Ins.  Soe.  v.  McDonald,  122  Pa.  St.  324,  1 
L.  J.  289.     See  §  925  herein.  L.R.A.  238,  9  Am.  St.  Rep.  Ill,  15 

11  Firemen's  Ins.  Co.  v.  Powell,  13  Atl.  439.  See  §  888  herein,  and  sub- 
B.  ^lon.    (Ky.)    311.  sequent    sections    under   this   chapter 

12  Phrenix  Ins.  Co.  v.  Erie  Trans-  on  insurable  interest  wherein  the 
porlation  Co.  117  U.  S.  312,  323,  29  cases  of  consanguinity  and  affinity 
L.  ed.  873,  6  Sup.  Ct.  750,  6  Sui)p.  Ct.  are  considered.  See  notes  54  L.R.A. 
1176,  per  the  court,  citing  numerous  225,  on  insurable  interest  in  parent 
cases;  Shaw  v.  iEtna  Ins.  Co.  49  Mo.  or  child  or  other  relative  by  blood; 
578,  8  Am.  Rep.  150;  Kellner  v.  Fire  and  128  Am.  Dec.  303,  and  although 
Association  of  Phila.  123  Wis.  233,  certain  close  relationships  are  held 
316  Am.  St.  Rep.  45,  106  N.  W.  1060.  sufficient  sucli  relations  involve  de- 
See  §§  925  et  seq.  herein,  relating  to  pendency  or  support. 

common  carriers,  etc. 
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Under  an  Indiana  decision  insurable  interest  in  the  life  of  an- 
other must  be  a  pecuniary  interest,  and  though  such  interest  need 
not  appear  on  the  face  of  the  policy,  it  must  be  pleaded  and  shown 
in  an  action  thereon. ^^  In  Kentucky  it  is  decided  that  blood  rela- 
tionship  is  held  to  giye  a  sufficient  insurable  interest."  It  is  also 
held  in  that  state  that  if  order  that  there  may  be  an  insurable 
interest  the  relationship  of  creditor  and  debtor  must  exist,  or  the 
beneficiary  must  haye  or  expect  some  pecuniary  relief,  benefit  or 
adyantage  from  the  continuance  of  the  life  of  the  insured,  or  the 
relationship  growing  out  of  ties  of  blood  or  marriage  must  be  so 
close  as  to  justify  the  belief  that  loss  or  disadyantage  will  naturally 
and  probably  arise  to  the  beneficiary  from  the  death  of  the  in- 
sured ;  "  that  is  an  insurable  interest  is  not  dependent  upon  pecun- 
iary loss,  if  the  relationship  between  the  parties  is  so  close  as  to 
preclude  the  probability  that  mercenary  motives  will  induce  the 
sacrifice  of  life  to  gain  the  insurance. ^^  Again,  under  an  Ohio 
decision  if  there  exists  a  reasonable  expectation  of  benefit  from 
the  continuance  of  the  life  insured  it  is  immaterial  whether  it  rests 
upon  a  pecuniary  interest  or  contractual  relation  or  upon  consan- 
guinity or  affinity."  In  North  Carolina  it  is  decided  that  there 
must  be  some  contractual  relation  where  neither  ties  of  blood  nor 
affinity  exist. 2°  A  general  rule,  is  also  given  in  that  state,  sub- 
stantially as  follows:  Ties  of  blood  or  marriage  are  necessary  to 
support  an  insurable  interest  in  a  life,  except  one  be  a  creditor 
or  surety  for  another,  or  some  contractual  relation  exist  as  the 
basis.^  The  court,  per  Burwell,  J.,  in  that  case  says:  "Except 
in  the  cases  where  there  are  ties  of  blood  or  marriage,  the  expecta- 
tion of  advantage  from  the  continuance  of  the  life  insured,  in  order 
to  be  reasonable  as  the  law  counts  reasonableness,  must  be  founded 
in  the  existence  of  some  contracts  between  the  person  whose  life 
is  insured  and  the  beneficiary,  the  fulfillment  of  which  the  death 
will  prevent;  it  must  appear  that  by  the  death  there  may  come 
damage  which  can  be  estimated  under  some  rule  of  law,  for  which 

1^  Prudential  Ins.  Co.  v.  Hunn,  21  "  Northwestern  Mutual  Life  Ins. 
Tnd.  App.  525,  69  Am.  St.  Rep.  380,  Co.  v.  Coshocton  Glass  Co.  31  Ohio 
52  X.  E.  772.  C.  C.  6(35,  55  Ohio  L.  B.  665. 

^^  Hahn  v.  Supreme  Lodsre  of  the  ^°  Hinton  v.  Mutual  Relief  Fund 
Pathfinders,  136  Kv.  823,  125  S.  W.  Assoc.  135  N.  Car.  314,  65  L.R.A. 
259.  161,  102  Am.  St.  Rep.  545,  47  S.  E. 

i'^  Hess  V.  Segenfelter,  127  Ky.  348,   474. 
14  L.R.A. (N.S.)    11/2  annotated   on        ^  Trinity  College  v.  Travelers'  Ins. 
insurable  interest  of  cousins,  128  Am.    Co.  113  N.  C.  244,  22  L.R.A.  291,  18 
St.  Rep.  343,  105  S.  W.  476.  S.  E.  175. 

i8He.s.s  V.  Sesrenfelter,  127  Kv. 
348,  14  L.R.A.(N.S.)  117,  105  S.  W. 
476,  32  Kv.  L.  Rep.  225. 
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loss  or  damage  the  insurance  company  has  undertaken  to  indem- 
nify the  beneficiary  under  its  pohcy.  AVhen  this  contractual  rela- 
tion does  not  exist,  and  there  are  no  ties  of  blood  or  marriage,  an 
insurance  policy  becomes  what  the  law  denominates  a  'wagering 
contract,'  and  under  its  rules  made  and  enforced  in  the  interest 
of  best  public  policy,  all  such  contracts  must  be  declared  illegal 
and  void,  no  matter  what  good  object  the  parties  may  really  have 
in  view.  The  end  will  not,  in  the  eye  of  the  law,  justify  the 
means."  ^  Under  a  Pennsylvania  decision  in  order  to  create  an 
insurable  interest  in  the  life  of  another,  kinship  is  not  necessary. 
It  is  sufficient  if  the  -relationship  between  the  insurer  and  the 
beneficiary  is  one  of  mere  friendship,  if  the  circumstances  show 
that  the  loss  of  the  life  of  the  former  will  result  in  pecuniary  loss 
to  the  latter.' 

If  a  statute  requires  something  more  than  a  pecuniary  interest 
on  the  part  of  a  beneficiary  in  the  insured's  life  it  may  be  so  vague 
and  indefinite  in  its  terms  as  to  require  interpretation  by  the  court, 
and  the  acts  of  the  insurer  in  issuing  the  policy  and  accepting  pre- 
miums may  constitute  such  an  interpretation  by  the  parties  as  to 
preclude  the  denial  of  an  insurable  interest  in  the  beneficiary.* 

§  900.  Whether  insurable  interest  need  be  stated. — While  the 
subject  matter  of  insurance  and  the  nature  of  the  risk  should  be 
properly  described  in  the  policy,  neither  the  nature  nor  extent  of 
the  interest  need,  as  a  general  rule,  be  specially  set  out  therein, 
for  an  applicant  is  not  obligated  to  disclose  the  same,  unless  inquired 
of  particularly  by  the  company,  or  the  policy  expressly  provides 
therefor.^     So   anyone   having   a   legal   interest  in   property   can 

2  Trinity  Colle$?e  v.  Travelers'  Ins.  Massachusetts.— WiWia^ms  v.  Roger 
Co.  113  N.  C.  244,  248,  22  L.R.A.  Williams  Ins.  Co.  107  Mass.  377,  9 
291,  18  S.  E.  175.  Am.  Rep.  41;  Strono;  v.  Manufactnr- 

3  Carpenter  v.  United  States  Life  ers'  Ins.  Co.  10  Pick.  (27  Mass.)  40, 
Ins.  Co.  161  Pa.  St.  9,  23  L.R.A.  571,  20  Am.  Dec.  507;  Stetson  v.  Massa- 
41  Am.  St.  Rep.  880,  28  Atl.  943.  cliusetts   Fire   &   Marine   Ins.    Co.   4 

*  Thomas  v.  National  Benefit  Assoc.  Mass.  330,  3  Am.  Dee.  217. 

81  N.  J.  L.  349,  79  Atl.  1042.  New   Jersey.— Mutual   Ins.    Co.   v. 

5  United  States.— RusseW  v.  Union  Woodruff,  26  N.  J.  L.  (2  Dutch.)  541. 

Ins.  Co.  4  Dall.   (4  U.  S.)   421,  1  L.  Neio  YorA-.— Springfield  Ins.  Co.  v. 

ed.  892,  1  Wash.   (U.  S.  C.  C.)  409,  Allen,  43  N.  Y.  389,  396,  3  Am.  Rep. 

Fed.  Cas.  No.  1214.  711;  iEtna  Fire  Ins.  Co.  v.  Tyler,  16 

Illinois.— 'Norwich  Fire  Ins.  Co.  v.  Wend.  (N.  Y.)  385,  30  Am.  Dec.  90, 

Boomer,  52  111.  442,  4  Am.  Rep.  618,  affirming  12  Wend.  (N.  Y.)  507;  Van 

per  Walker,  J.  liatta  v.  Mutual  Security  Ins.  Co.  2 

Louisiana. — Bell    v.    Western    Ma-  Sand.  (N.  Y.)  490. 

rine  &  Fire  Ins.  Co.  5  Rob.  (La.)  423,  Ohio. — Hartford     Protection     Ins. 

424,  39  Am.  Dee.  542.  Co.  v.   Harmer,  2   Ohio   St.  452,  59 

Naive. — Buck  v.  Phoenix  Ins.   Co.  Am.  Dec.  684. 

76  Me.  586.  England. — Carruthers  v.   Sheddon, 
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insure  it  as  his  own  and  in  his  own  name,  without  specifying  the 
nature  of  his  interest.^  And  the  insurer  cannot  complain  that 
the  character  of  the  interest  was  not  incorporated  in  the  pohcy, 
unless  if  described,  it  would  have  prevented  them  from  making 
the  insurance,  or  induced  the  making  of  a  higher  premium."^  A  ' 
qualified  or  partial  interest  need  not  be  stated,*  and  if  the  descrip- 
tion cover  the  interest,  or  comes  within  the  class  specified,  it  is  suffi- 
cient, even  though  the  interest  be  required  to  be  truly  stated.^  So 
a  carriage  maker  having  in  his  possession  a  carriage  belonging  to 
a  customer  for  repair  and  sale  on  the  customer's  account  may  insure 
the  customer's  interest  therein  by  a  policy  taken  in  his  own  name 
insuring  all  vehicles  either  his  own  or  held  in  trust  or  on  commis- 
sion or  in  storage  for  repairs  and  its  owner  need  not  be  known  at 
the  inception  of  the  policy. ■^° 

It  is  held  that  in  certain  cases  the  nature  or  character  of  the  in- 
terest may  be  such  as  that  a  special  description  is  required."  Thus, 
it  seems  that  profits  must  be  insured  as  such.^^  Where  a  husband 
insures  his  wife's  separate  estate,  the  policy  must  insure  his  in- 


6  Taunt.  14;  Crowley  v.  Cohen,  3  Me.  373,  375,  17  All.  303;  Cumber- 
Barn.  &  Aid.  478,  13  Eng.  Rul.  Cas.  land  Bone  Co.  v.  Andes  Ins.  Co.  64 
314,  per  Lord  Tenterden,  C.  J.    And  Me.  466,  471. 

see  discussion   of  this  question  in   2  New   York.  —  Berrv  v.  American 

Duer  on  Ins.   (ed.  1846)  458  et  seq.,  Central  Ins.  Co.  132  N.  Y.  49,  56,  28 

sec.  44.  Am.  St.  Rep.  548,  30  N.  E.  254. 

^  Howard  Fire  Ins.  Co.  v.  Chase,  5  '  Howard  Fire  Ins.  Co.  v.  Chase,  5 

Wall.  (72  U.  S.)  509,  18  L.  ed.  524.  Wall..  (72  U.  S.)  509.  18  L.  ed.  524. 

Cited  in  :  United  States. — Harrison  *  Lawrence  v.  Yan  Home.  1  Caines 

V.  Fortlas-e,  161  U.  S.  57,  65,  40  L.  (N.  Y.)   276;  Bartlett  v.  Walter,  13 

ed.   619,  16   Sup.   Ct.  488;   Bates  v.  Mass.  267,  7  Am.  Dec.  143;  Laurence 

Equitable  Fire  &  JNIarine  Ins.  Co.  3  v.  Seber,  2  Caines  (N.  Y.)  203;  Oli- 

Cliif.    (U.   S.   C.   C.)    215,  220.  Fed.  ver  v.   Greene,  3  Mass.  133,  3   Am. 

Cas.    No.    1,101;    Re   Hamilton,    102  Dec.  96. 

Fed.  683,  684,  2  N.  B.  N.  Rep.  960;  ^  Williams  v.  Roger  Wihiams  Ins. 

North  British  &  Marine  Ins.   Co.  v.  Co.  10/    i\lass.  3ii,  9  Am.  Rep.  41, 

Lathrop,  70  Fed.  429,  435,  17  C.  C.  per  Gray,  J. 

A.  180,  25  U.  S.  App.  443.  i°  Johnston  v.  Charles  Abresch  Co. 

Colorado.— Ameiicnn   Central   Ins.  123  Wis.  130,  68  L.R.A.  934.  101  N. 

Co.   V.   Donlon.   16   Colo.   App.   416,  W.    395.      See    §§    1727-1731,    2053 

419,  66  Pae.  249;  Helvetia  Swiss  Fire  lioroin. 

Ins.  Co.  V.  Edward  P.  Alius  Co.  11  ^^  See  Robertson  v.  L^nited  Ins.  Co. 

Colo.  App.  264,  277,  53  Pac.  242.  2  Johns.   Cas.    (N.   Y.)    250,   1   Am. 

District   of    Columbia. — Dumas   v.  Dec.    166;    Routh    v.    Thompson,    11 

Nortlnvestern    National    Ins.    Co.    12  East,    433;     Williams     v.     Smith,     2 

App.  D.  C.  245.  257,  40  L.R.A.  358,  Caines  (N.  Y.)  19.     See  §  1698  here- 

361;  Hamburg-Bremen  Fire  Lis.  Co.  in. 

V.  Lewis,  4  App.  D.  C.  66.  80.  ^^  Niblo    v.    North    American    Firo 

Maine. — Gilinan  v.  Dwelling  House  Ins.  Co.  1  Sand.  (N.  Y.)  551;  Loomis 

Ins.  Co.  81  Me.  488,  495,  17  Atl.  544;  v.  Shaw,  2  Johns.  Cas.   (N.  Y.)   36; 

Clark  V.  Dwelling  House  Ins.  Co.  81  Sun  Fire  Oflice  v.  Wright.  1  Ad.  & 
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terest/'  and  a  bottomry  interest  is  held  insurable  only  eo  nomine.^* 
So  it  is  held  that  a  leasehold  interest,  where  the  policy  is  in  a  mu- 
tual company,  must  be  disclosed.^^  In  the  absence  of  requirement 
in  the  policy  to  that  effect,  the  pecuniary  proofs  of  loss  need  not 
show  an  insurable  interest  in  the  life  of  the  deceased.  ^^  This  ques- 
tion will,  however,  be  more  fully  considered  hereafter." 

§  901.  As  to  the  time  when  the  interest  must  exist.^^ — There 
is  no  doubt  but  that  if  the  assured  has  an  insurable  interest  at  the 
time  the  policy  is  obtained,  and  also  at  the  time  of  loss,  it  entitles 
him  to  a  recovery ;  ^^  and  it  is  also  stated,  as  a  general  rule,  that  in 
risks  other  than  life,  he  must  have  an  interest  at  the  time  of  the 
insurance  and  of  the  loss.^"  And  it  is  no  doubt  true  that  in  other 
than  hfe  insurances  the  interest  must  exist  at  the  time  of  loss,  and 

E.  621,  3  N.  &  M.  819;  Putnam  v.  Massachusetts.  —  Rider  v.  Ocean 

Mercantile  Ins.  Co.  5  Met.  (46  Mass.)  Ins.    Co.   20   Pick.    (37   Mass.)    259; 

391.     See  §  1760  herein.  French  v.  Hope  Ins.  Co.  16  Pick.  (33 

^3  Cohn  V.  Yii-oinia  Fire  &  Marine  IMass.)  397. 

Ins.  Co.  3  Hughes  (U.  S.  C.  C.)  272,  Missouri.  —  Harness  v.   National 

Fed.  Cas.  No.  2970.  Fire  Ins.  Co.  1  Mo.  App.  473. 

As  to  husband's  insurable  interest  Xew  York. — Howard  v.  Albany 
in  wife's  property,  see  §  1049  here-  Ins.  Co.  3  Denio  (N.  Y.)  301:  Tall- 
in, man  v.  Atlantic  Ins.  Co.  3  Keves  (N. 

1*  Kenny  v.  Clarkson,  1  Johns.  (N.  Y.)   87,  4  Abb.  Ct.  App.  34.5. 

Y.)   385,  3  Am.  Dec.  336;  Robertson  Oregon.— Oatmau    v.    Bankers'    & 

V.  United  States,  2  Johns.  Cas.    (N.  ^Merchants'     Fire    Relief    Assoc.     66 

Y.)  250,  1  Am.  Dec.  166.     See  §  1710  Oreg.   388,  133  Pac.   1183,  134  Pae. 

herein.                                             •  1038;  Chrisman  v.  State  Ins.  Co.  16 

15  Mutual  Assur.  Co.  v.  Mahon,  5  Or.  288,  18  Pae.  466. 

Call  (Va.)  517.  Vermont. — Dickerman   v.  Vermont 

16  Miller  V.  Easle  Life  &  Health  Mutual  Fire  Ins.  Co.  67  Vt.  99,  30 
Ins.  Co.  2  E.  D.  Smith  (N.  Y.)  268.     Atl.  808. 

1'  See  §§  1043,  1050,  1689  et  seq..  See   "also    Deering's    Annot.     Civ. 

1705  et  seq.,  1786  et  seq.,  1844  et  seq.  Code  Cal.  sec.  2551. 

herein,  as  to  description  of  the  sub-  England.   —   Lynch    v.   Dalzell,   4 

ject,  and  as  to  representations,  war-  Brown  Pari.  C.  431. 

ranties,  and  concealment  and  condi-  A  party  insured  must  have  an  in- 

tions.  terest  at  the  time-  of  the  making  of 

1^  See  §§  3275  et  seq.  herein.  the  policy,  as  well  as  at  the  time  of 

1^  Andes   Ins.   Co.  v.  Fish,   71  111.  the   loss.      Carpenter    v.    Providence 

620.  Washington  Ins.  Co.  16  Pet.   (41  U. 

^^  United  States.— Random  v.  Fish-  S.)  495,  10  L.  ed.  1044. 

ing  Ins.   Co.  3   Sum.    (U.   S.   C.  C.)  Ci?ed  in  Adams  v.  Rockingham  Mu- 

132,  Fed.  Cas.  No.  6013,  per  Story,  tual  Fire  Ins.  Co.  29  Me.  292,  294. 

J.  "Interest  must  exist  when  the  in- 

Delaicare.  —  Draper  v.   Delaware  surance   takes   effect,   and   when    the 

State  Grange  ^lutual   Fire  Ins.   Co,  loss  occurs,  but  need  not  exist  in  the 

—  Del.  — ,  91  Atl.  206.  meantime."     S.  Dak.   Civ.   Code  see. 

Indiana.  —  New  Hampshire  Fire  1808 ;  Moulton  v.  Globe  ]Mutual  Ins. 

los.  Co.  36  Ind.  App.  238,  75  N.  E.  Co.  36  S.  Dak.  339,  154  N.  W.  830. 
668. 
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that  if  it  l)e  devested  out  of  the  assured  by  assignment  or  otlicrwise, 
without  the  company's  consent,  no  recovery  may  be  had,^  although 
there  are  numerous  authorities  of  great  weight  in  favor  of  the  neces- 
sity of  an  insurable  interest  existing  in  the  insured  at  the  time  the 
insurance  is  effected.  There  is  no  reasonable  doubt  but  that  in 
marine  insurances,  unless  the  risks  as  described  in  the  policy  have 
already  commenced,  it  is  only  necessary  that  the  interest  subsist 
during  the  risk,  provided  it  exists  at  the  time  of  the  loss,  as  where 
the  policy  attaches  to  after-acquired  property;  as,  for  instance, 
where  goods  are  insured  on  a  return  voyage  long  before  they  are 
purchased,^  So  the  measure  of  insurable  interest  in  a  marine 
policy  covering  a  fluctuating  subject-matter  is  the  amount  at  risk 
at  time  of  loss  and  not  necessarily  the  amount  of  loss.^ 

The  issuance  and  delivery  of  a  fire  policy  constitutes  prima  facie 
evidence  that  insured  then  had  an  insurable  interest  in  the  prop- 
erty covered.*  And  in  fire  risks  a  policy  upon  goods  purchased 
after  the  policy  is  effected  are  covered.*    And  crops  may  be  insured 

1  See  §§  902,  903  herein.  Cited  in :  United  States.  —  Nortli 

2  Rhinci  V.  Wilkinson,  2  Taunt.  237.    British  &  Mercantile  Ins.  Co.  v.  Lath- 
In  marine  insurance  a  policy  may    rop,  70   Fed.  424,  435,  17   C.   C.   A. 

be  issued  to  cover  property  in  which  175,  180,  25  U.  S.  App.  443;  Dupuy 
the  assured  has  not  at  the  time,  any  v.  Delaware  Ins.  Co.  63  Fed.  680, 
interest,  but  in  which  he  subsequent-  686;  Steamship  Samana  Co.  v.  Hall, 
ly  acquires  an  interest.  Insurance  55  Fed.  663,  605;  The  Fern  Holme, 
Company  of  North  America  v.  Hi-  46  Fed.  119,  123;  The  Sidney,  23 
hernia  Ins.  Co.  140  U.  S.  565,  35  L.  Fed.  88,  93;  The  John  Eason,  37  Ct. 
ed.  517,  11  Sup.  Ct.  909.     Cited' in    CI.  447. 

Boston  Ins.  Co.  v.  Globe  Fire  Ins.  Co.  Massachusetts.— Boyle  v.  American 
174  Mass.  229,  231,  75  Am.  St.  Rep.  Fire  Ins.  Co.  181  Mass.  139,  143,  63 
303,  54  N.  E.  543.  See  §§  1563,  1564,  N.  E.  394;  Boston  Ins.  Co.  v.  Globe 
1736  herein.  Fire  Ins.  Co.  174  Mass.  229,232,  75 

In  marine  insurance  a  policy  may    Am.  St.  Rep.  303,  54  N.  E.  543. 
be  issued  to  cover  property  in"  which       New    Jersey. — Trade    Ins.  jIJo.    v. 
insured  has  not  at  the  time  any  in-    Barracliff,  45  N.  J.  L.  543,  549,  46 
terest,    and    the    policy    will    attach    Am.  Rep.  792. 

when  the  interest  is  acquired.  Bos-  New  YorA.— People  v.  Dimick,  41 
ton  Ins.  Co.  V.  Globe  Fire  Ins.  Co.  174   Hun,  631. 

Mass.  229,  75  Am.  St.  Rep.  303,  54  Vermont.— Bavis  v.  New  England 
N.  E.  543.  Fire  Ins.  Co.  70  Vt.  217,  219,  39  Atl. 

*  Anstev  V.  Ocean  Marine  Ins.  Co.    1095. 
83  L.  J.  k.  B.  218,  109  L.  T.  854,  12        M^ ash  in;] ton. —Ward  v.   Tucker,   7 
Asp.  I\r.  C.  409,  19  Com.  Cas.  8,  58   Wash.  .399,  401,  35  Pac.  1086. 
S,  J.  49,  30  T.  L.  R.  5,  Pickford,  J.        West     Virginia.     —     Mnrd.K'k     v. 

An  insurable  interest,  subsistinc:  Franklin  Ins.  Co.  33  W.  Va.  407,  411, 
during  tlie  risk  and  at  the  time  of  7  L.R.A.  574,  10  S.  E.  777. 
loss,  is  sufficient;  and  the  assured  need  *  Cash  v.  Concordia  Fire  Ins.  Co. 
not  also  allcse  or  prove  that  he  was  111  ^linn.  162,  126  N.  W.  524. 
interested  at  the  time  of  effectinsr  the  *  We.-^t  Branch  Ins.  Co.  v.  Helfcn- 
policv.  Hooper  v.  Robinson,  98  U.  stein.  40  Pa.  St.  289,  80  Am.  Dec. 
S   528,  25  L  ed.  219.  573;  Lane  v.  Maine  ^hitual  Fire  Ins. 
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against  certain  risks  before  they  are  sown ;  in  such  case  the  contract 
really  attaches  in  futuro.^  So  it  is  held  that  a  policy  upon  live- 
stock renders  the  company  liable  for  a  horse  killed  while  being  used 
in  the  ordinary  course  of  business,  although  the  horse  was  brought 
after  the  policy  was  issued.'  Mr.  Arnould,^  referring  to  marine 
insurances,  states  the  rule  thus:  "It  is  now  clearly  established  that 
an  insurable  interest,  subsisting  during  the  risk  and  at  the  time  of 
loss,  is  sufficient."  So  Mr.  Duer,  referring  to  marine  risks,  declares 
that  "in  order  to  render  a  party  capable  of  insuring,  it  is  not  neces- 
sary that  he  should  haVe  any  interest  in  the  property  insured  at 
the  time  the  insurance  is  effected,  unless  the  risks  as  described  in 
the  policy  have  already  commenced.  .  .  .  Insurances  on  goods 
and  freight  are  frequently  made  before  the  title  of  the  assured 
is  acquired,  and  the  rule  that  renders  them  valid  extends  equally  to 
the  ship ;"  ^  and  it  would  seem  reasonable  that  the  rule  should 
apply  to  fire  risks  as  well,  and  with  this  statement  Mr.  Philips,  Mr. 
May,  and  Mr.  Parsons  agree.  The  first  writer  says:  "There  does 
not  appear  to  be  any  reason  why  a  fire  policy  or  life  policy  cannot 
1)6  made  in  anticipation  of  an  interest,  as  well  as  a  marine  policy, 
where  there  is  no  concealment  or  fraud  or  prejudice  to  the  under- 
writer. The  policy  would  not,  of  course,  take  effect  until  an  inter- 
est should  accrue."'^"  Mr.  May  says:  "There  seems  to  be  no  suffi- 
cient reason  why  the  same  principle  should  not  apply  to  fire 
policies;"  "  and  Mr.  Parsons,  referring  to  a  federal  decision, ^^  g^yg- 
"The  court  thought  there  Avas  much  reason  to  believe  that  one  hav- 
ing an  interest  at  the  time  of  loss,  though  none  at  the  time  of 
insurance,  ought  to  be  protected,  even  without  an  express  stipula- 
tion to  that  effect."  ^3     i^  case  the  risk  has  commenced  and  the 

Co.   12  Me.   44,   28   Am.   Dec.   150;        "1  May  on  Ins.  (3d  ed.  Parsons) 

Wood    V.    Rutland    Addison    Mutual  see.  100. 

Fire  Ins    Co.  31  Vt.  552.  ^^  jjenshaw  v.  Mutual  Safety  Ins. 

6  See  Grant  v.  Parkinson,  3  Bos.  &  Co.  2  Blatehf.  (U.  S.  C.  C.)  90. 
p.  85n.  ^^  The  court  in  this  case  said  that 

'Nutts   V.    Farmers'    Ins.    Co.    37  it    considered    the    following    point 

Iowa,  400.  ■  among  others  to  be  incontestably  set- 

8  Arnoidd  on  Marine  Ins.  (Perkins'  tied,   namely:     "Whether   or  not  .by 

ed.)  238,  *232;  Id.  (Maclacldan's  ed.  the  general  rules  of  insurance  law  the 

1887)  59.  fact   that  the  insured   party  had  no 

8  2  Duer  on  Marine  Ins.  (ed.  1845)  insurable  interest  in  the  subject  in- 

4,  sec.  4;  citing  Rhind  v.  Wilkinson,  sured  at  the  time  it  was  intended  the 

2  Taunt.  236.  contract  should  commence  its  opera- 

"1  Phillips  on  Ins.   (3d  ed.)   see.  tion,  although  he  possessed  such  in- 

179.  terest  at  the  time  of  the  loss,  would 

As  to  when  insurable  interest  must  render  the  policy  invalid,  yet  clearly 

e.xist  under  fire  policies,  see  note  in  it  is  competent  for  the  parties  to  con- 

52  L.R.A.  330.  tract  with  a  view  to  such  a  condition 
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policy  is  framed  "lost  or  not  lost,"  a  person  may  recover  for  a  loss, 
even  though  he  did  not  acquire  his  interest  in  the  goods  till  after 
the  loss,  and  in  general  such  a  policy  is  a  valid  stipulation  for 
indemnity  against  past,  as  well  as  future,  losses,  in  respect  of  the 
interest  insured,^*  although  the  words  "lost  or  not  lost"  are  held 
not  necessary,  if  both  parties  to  the  insurance  had  no  knowledge 
of  the  loss  at  the  time.^^ 

§  902.  Same  subject:  life  insurance. — Although  it  was  held  at 
one  time  that  in  insurances  on  lives  the  insurable  interest  must 
exist  at  the  time  of  the  loss,  it  is  now  sufficient  that  there  existed 
a  valid  interest  at  the  time  of  effecting  the  insurance.  The  fact 
that  such  interest  ceased  before  the  death  of  the  assured  is  imma- 
terial, on  the  question  of  the  right  to  recover,^^  unless  such  be  the 

of  things:  3  Kent's  Commentaries,  81,  3  Am.  Rep.  301;  1  Arnould  on 
6th  ed.  258;  1  Duer  on  Ins.  159,  160,  :\Iarine  Insurance  (Perkins'  ed.  ISr.O) 
note  1;  Rogers  v.  Traders'  Ins.  Co.  -26;  Id.  (Maclachlan's  ed.  1887)  235, 
6  Paige,  583,  596.  Tliere  is,  how-  236;  1  Phillips  on  Insurance  (;3<1  ed.) 
ever,    strong   color   at   least   for   the    501,  sec.  925. 

doctrine  that  the  party  intended  to  ^^  ^^ppeal  of  Corson,  113  Pa.  St. 
be  insured  will  be  protected  if  he  had  438,  57  Am.  Rep.  479,  6  Ail.  213; 
an  interest  at  the  time  of  the  loss  Mowry  v.  Home  Life  Ins.  Co.  9  R. 
without  any  express  stipulation  to  I.  346;  Sides  v.  Knickerbocker  Life 
that  effect, '  although  he  had  no  in-  Ins.  Co.  16  Fed.  650.  See  also  Mu- 
terest  at  the  commencement  of  the  tual  Life  Ins.  Co.  v.  Allen,  138  ^Nlass. 
risk:  Hughes  on  Insurance,  42;  2  24,  52  Am.  Rep.  245;  Blum  v.  New 
Duer  on  Insurance,  49,  sec.  31;  Suth-  York  Life  Ins.  Co.  197  Mo.  513,  8 
erland  v.  Pratt,  11  Mees.  &  W.  296;  L.R.A.(N.S.)  923,  95  S.  W.  317; 
Hancox  v.  Fishins:  Ins.  Co.  3  Sum.  Northwestern  Mutual  Life  Ins.  Co. 
(U.  S.  C.  C.)  132,140,  142,  Fed.  Cas.  v.  Coshocton  Glass  Co.  31  Ohio  C. 
No.  6013.  C.  666,  55  Ohio  L.  B.  665   (depends 

1*  Hooper  v.  Robinson.  98  U.  S.  (8  upon  conditions  existing  at  time  pol- 
Otto)  528,  25  L.  ed.  219;  Ruggles  v.  icy  issued).  See  Manhattan  Life  Ins. 
General  Ins.  Co.  4  Mason  (U.  S.  C.  Co.  v.  Hennessv,  99  Fed.  64,  39  C. 
C.)  74,  Fed.  Cas.  No.  12119;  Paddock  C.  A.  625,  29  In.s.  L.  J.  289. 
V.  Franklin  Ins.  Co.  11  Pick.  (28  ^  life  policy  originally  valid  does 
Mass.)  227;  Sutherland  v.  Pratt.  11  n^t  ^pase  to  be  so  by  the  cessation  of 
Mees  &  W.  290.  31L  312,  per  Parke,  ^j^g  assured  partv's  interest  in  the  life 
B.;  Mead  v.  Davidson,  3  Ad.  &  E.  i„s„red.  Connecticut  Mutual  Life  Ins. 
303;  1  Parsons  on  Marine  Ins.  (ed.  ^  ^.  s,,i,aefer,  94  U.  S.  457,  24  L. 
1868)  44.  See  2  Duer  on  Marine  Ins.  ^^  ^^^ 
(ed    1846)   5,  sec.  5.  '  '^"^^^j  .^^ .  ^,^^.^^^  ,9-^^^..— Manhat- 

"  Hooper  v.  Robinson  (8  Otto)  98   ^       t  x'    t       n         tj  nn  t.^    j 

U.  S    53-^25  L   „,.  219.'  See  Ha™      -  ';;^^^-^:'^:  f .^"e  3^8  de^  v! 
raond  v.  Allen,  2  Sum.  (U.  b.  C.  C.)    '"'.',      ,       ^   n    y        n      -ir  t?  a 
397,   per  Story,  J.;   Mercantile   Mu-   Knickerbocker  Life  Ins.  Co.  16  Fed. 

tual  Ins.  Co.  v.  Folsom,  18  Wall.  (85    <i-'<^.  ^■'--  r.  ■  r.       .. 

U.  S.)  237,  21  L.  ed.  827,  8  Blatchf.  Calif ornm.  —  Courtois  v.  Grand 
(C.  C.)  170,  Fed.  Cas.  No.  4902;  Lodge  Ancient  Order  United  Work- 
Securitv  Fire  Ins.  Co.  v.  Kentnckv  men,  135  Cal.  552,  55/,  87  Am.  St. 
Marine" &  Fire  Ins.  Co.  7  Bush  (Kv.)     IJep-  138,  67  Pac.  970. 
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necessary  effect  of  the  provisions  of  the  instrument  itself.  Thus, 
a  divorce  does  not  terminate  a  wife's  interest  in  a  poHcy  effected 
by  husband  and  wife  on  their  joint  lives,  payable  to  the  survivor, 
it  appearing  that  the  wife  continued  payment  of  the  premiums." 
Under  a  term  policy  insurable  interest  is  to  he  tested  upon  renewal 
as  of  the  date  of  the  original  policy.^^ 

§  903.  Continuity  of  interest.^^ — The  interest  need  not  be  con- 
tinuous; that  is,  need  not  exist  at  all  times  from  the  inception  of 
the  risk  to  its  maturity.  A  temporary  suspension  of  the  interest 
does  not  invalidate  the  policy,  unless  there  be  a  stipulation  against 
alienation  or  change  of  interest,  and  the  risk  may  be  subsequently 
revived.^"  And  a  cessation  of  interest  does  not  avoid  the  policy 
unless  so  stipulated  and  is  so  as  against  insurer.^  Thus,  where  the 
mortgagor  of  a  vessel  having  parted  with  his  interest  upon  an  agree- 
ment to  pay  off  the  mortgage,  and  having  failed  to  fulfill  his  obli- 


Colorcido. — Overhiser  v.  Overhiser, 
14  Colo.  App.  1,  12,  59  Pac.  75. 

loua. — White  v.  Brotherhood  of 
American  Yeomen,  121  Iowa,  293, 
295,  66  L.R.A.  166,  104  Am.  St.  Rep. 
323,  99  N.  W.  1071. 

Nebraska. — Chamberlain  v.  Bntler, 
61  Neb.  730,  739,  54  L.R.A.  343,  87 
Am.  St.  Rep.  478,  86  N.  W.  481. 

New  York. — Steinback  v.  Diepen- 
brock,  158  N.  Y.  24,  30,  44  L.R.A. 
419,  70  Am.  St.  Rep.  424,  52  N.  E. 
662. 

Ohio.  —  Overhiser  v.  Overhiser, 
(Overhiser  v.  Mutual  Life  Ins.  Co.) 
63  Ohio  St.  77,  82,  50  L.R.A.  555,  81 
Am.  St.  Rep.  612,  57  N.  E.  965. 

Pennsylvania. — Corson's  Appeal, 
113  Pa.  ^438,  447,  57  Am.  Rep.  479, 
6  Atl.  213;  Scott  v.  Dickson,  108  Pa. 
6,  14,  56  Am.  Rep.  192,  42  Phila.  Leg. 
Tnt.  27;  Corson's  Appeal,  43  Phila. 
Leg.  Int.  519;  Corson  v.  Gamier,  17 
Phila.  343,  42  Phila.  Leg.  Int.  27. 

Texas. — Cheeves  v.  Anders,  87  Tex. 
287,  293,  47  Am.  St.  Rep.  107,  28 
S.  W.  274. 

"  Connecticut  Mutual  Life  Ins.  Co. 
V.  Sehaeffer,  94  U.  S.  457,  34  L.  ed. 
251;  McKee  v.  Phmiix  Ins.  Co.  28 
Mo.  383,  75  Am.  Dee.  129,  as  to  val- 
idity of  assigninenls  of  lile  policies 
,  as  affecting  insurable  interest.  See 
Blum  V.  New  York  Life  Ins.  Co.  197 
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Mo.  513,  8  L.R.A. (N.S.)  923,  95  S. 
W.  317;  Marquet  v.  Aetna  Life  Ins. 
Co.  128  Tenn.  213,  L.R.A.1915B,  749, 
159  S.  W.  733.  See  §§  817-819  here- 
in. 

^8  Marquet  v.  Aetna  Life  Ins.  Co. 
128  Tenn.  213,  L.R.A.1915B,  749,  159 
S.  W.  733. 

19  See  §§  619,  2239  herein. 

2"  "Risks  may  be  temporarily  sus- 
pended and  subsequently  revived 
without  invalidating  the  right  of  the 
assured  to  claim  under  the  policy ;  " 
Worthington  v.  Bearse,  12  Allen  (94 
Mass.)  382,  90  Am.  Dee.  152,  per 
Bigelow,  C.  J.  And  this  is  so  under 
Cal.  Civ.  Code,  sec.  2552,  contra, 
Cockerell  v.  Com.  Ins.  Co.  16  Ohio, 
148;  Bell  v.  Western  IMarine  &  Fire 
Ins.  Co.  5  Rob.  (La.)  423,  39  Am. 
Dee.  542.  See  §  2239  herein  and 
note. 

Change  of  interest  except  in  cer- 
tain cases  "suspends  the  insurance 
to  an  equivalent  extent  until  the  in- 
terest in  the  thing  and  the  interest  in 
the  insurance  are  vested  in  the  same 
person."  S.  Dak.  Civ.  Code,  sec. 
1809,  Moulton  v.  Globe  Mutual  Ins. 
Co.  36  S.  Dak.  339,  154  N.  W.  830. 

1  Grigsbv  V.  Russell,  222  U.  S.  149, 
36  L.R.A. (N.S.)  642,  56  L.  ed.  133, 
32  Sup.  Ct.  58,  rev'ff  Russell  v.  Grigs- 
by,  168  Fed.  577,  94  C.  C.  A.  61. 
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gation,  the  title  was  reconveyed  to  him,  it  was  held  that  an  action 
could  be  maintained  on  the  policy.^  In  another  case  the  policy 
provided  against  alienation,  and  covered  a  store  and  goods  therein. 
The  insured  leased  the  store  and  sold  the  goods  to  another,  who 
put  his  son  in  possession.  A  subsequent  agreement  was  made  be- 
tween the  parties,  whereby  the  insured  was  to  pay  the  debts  and 
receive  the  proceeds  of  the  property,  and  pay  the  vendee  for  his 
services,  the  insured  holding  exclusive  possession  until  the  loss.  It 
was  held  that  the  policy  was  not  invalidated.'  Again,  where  the 
insured  sold  the  property  covered,  and  the  vendee  kept  possession 
thereof  for  a  short  time,  when,  having  failed  to  pay  for  the  same, 
the  insured  entered  into  possession  and  rcU^ined  it  to  the  time 
of  the  fire,  a  recovery  was  had  against  the  company  on  the  policy.* 
And  it  is  declared  that  the  risk  may  be  suspended,  after  the  policy 
has  attached,  by  the  temporary  unseaworthiness  of  the  vessel,  im- 
putable to  the  neglect  or  other  fault  of  the  assured,  the  restoration 
of  the  navigability  of  the  vessel  revives  the  risk.^  But  in  case  of 
loss  during  such  suspension  of  the  interest,  recovery  on  the  policy 
is  defeated.® 

§  904.  Where  interest  is  devested:  partial  interest  remaining. — 
Insurance,  as  we  have  seen,  is  a  personal  contract,  and  does  not  pass 
with  the  property,  as  an  incident  thereto,  unless  by  assignment  or 
delivery  of  the  policy ;  '  and  it  is  held  that  at  common  law  a  contract 
of  insurance  is  not  assignable,  so  as  to  give  an  action  to  the  assignee 
in  his  own  name.^  So  if  the  insurable  interest  in  property  be  en- 
tirely and  absolutely  devested  before  the  loss  happens,  there  can 
be  no  recovery;  for  it  is  necessary  that  the  interest  exist  at  the 
time  of  the  loss.®    But  if  at  the  time  of  the  loss  a  partial  interest 

^Worthington  v.  Bcarse,  12  Allen  Dalzell,  4  Brown  Pari.  C.  431.     See 

(94  Mass.)  382,  90  Am.  Dec.  152.  §  23  herein. 

'  Lane  v.  Maine  Mutual  Fire  Ins.  ®  Shepherd  v.  Union  ]\Iutual   Fire 

Co.   3   Fairf.    (12   Me.)    44,   28   Am.  Ins.  Co.  38  N.  H.  232,  237;  Riplev  v. 

Dec.  150.  .l!:tna  Ins.  Co.  29  Barb.  (N.  Y. )  552; 

*  Power  V.  Ocean  Ins.  Co.  19  La.  Bavles  v.   Hillsborousrh   Ins.    Co.   27 

(0.  S.)  2S.  36  Am.  Dee.  GG5.  N.  J.  L.  (3  Dutch.)  163. 

^  Wortliing-ton  v.  Bearse,  12  Allen  ®  United  States. — Bates  v.   Etjuita- 

(94  Mass.)  382,  90  Am.  Dec.  152,  per  ble  Ins.  Co.  10  Wall.  (77  U.  S.)  33, 

the  court.     But  see  c.  XLVIII.  here-  19  L.  ed.  882. 

in;  Taylor  v.  Lowell,  3  Mass.  331,  3  loiva. — Ayres  v.  Home  Ins.  Co.  21 

Am.  Dec.  141;  1  Phillips  on  Insur-  Iowa,  185. 

ance,   (3d  ed.)  406,  sec.  734.  Louisiana. — ^fcCartv    v.    Comraer- 

6  Fogg   V.    Middlese.x    Ins.    Co.   10  cial  Ins.  Co.  17  La.  (6.  S.)  305. 
Cush.  (64  Mass.)  337,345;  Wilson  v.  Maine.  —  Lane  v.  Maine  Mutual 
Hill.  3  Met.  (44Mas.s.)  66.  Fire  Ins.  Co.  12  Me.   (3  Fairf.)   44, 

7  Powles  V.  Inness,  11  Mees.  &  W.  49,  28  Am.  Dec.  150. 

10,  3  Eng.  Rul.  Cas.  356;  Lynch  v.        Massachusetts.  —  Bailev  v.  ..T^tna 
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remains,  recovery  may  be  had  to  that  extent. ^°  The  principle  rule 
is,  however,  subject  to  whatever  exceptions  may  arise  by  virtue  of  a 
valid  assignment  of  the  policy,"  where  there  is  a  corresponding 
change  of  interest  in  the  thing  insured.^^  g^  \}^q  assignment  of  a 
policy  as  collateral  carries  only  a  defeasible  right,  which  terminates 
by  the  payment  of  the  debt.^^  So  in  case  of  an  assignment  in  trust 
for  the  payment  of  his  debts,  the  insured  has  nevertheless  an  in- 
surable interest,  which  covers  the  whole  value  of  the  property  in- 
sured,^^  and  even  though  the  policy  prohibits  an  assignment  unless 
made  with  the  insurer's  consent,  such  act  does  not  avoid  it  when 


Ins.    Co.  10   Allen    (92  Mass.)    286;  bell,  41  N.  J.  Ch.  478;  Earl  v.  Shaw, 

Carroll  v.  Boston  Marine  Ins.  Co.  8  1   Johns.   Cas.    (N.   Y.)    314,  1   Am. 

Mass.  51.5;  Jackson  v.  Massachusetts  Dec.  17;  St.  John  v.  American  Mu- 

Ins.  Co.  23  Pick.  (40  Mass.)  418,  34  tual   Life   Ins.    Co.    13   N.   Y.   31,   2 

Am.  Dec.  69.  Duer  on  Marine  Ins.    (ed.  1846)   55, 

New  York. — Boynton  v.  Clinton  &  57  et  seq. ;  and  §§  2304  et  seq.  here- 

Essex  Mutual  Ins.  Co.  16  Barb.   (N.  in,   on   assignments,   etc.;   1   Phillips 

Y.)   254;  ^^tna  Fire  Ins.  Co.  v.  Ty-  on  Ins.  (3d  ed.)  57,  sees.  76  et  seq. 
ler,  16  Wend.    (N.  Y.)    385,  397,  30        12  Uj^^jer  the  California  code,  except 

Am.  Dec.  90;  Murdock  v.  Chenango  in  certain  specified  cases,  "and  in  the 

Co.  Ins.  Co.  2  N.  Y.  216;  HoAvard  v.  cases  of  life,  accident,  and  health  in- 

Albany  Ins.  Co.  3  Denio  (N.  Y.)  301;  surance,  a  change  of  interest  in  any 

Read   v.   Mutual    Safety    Ins.    Co.    3  part  of  a  thing  insured,  unaccompan- 

Sand.   (N.  Y.)   54.  ied  by  a  corresponding  change  of  in- 

"A  sale  or  transfer  of  the  property  terest  in  the  insurance,  suspends  the 

insured     .    .     .     although  not  accom-  insurance  to  an  equivalent  extent  un- 

panied  by  an  assignment  of  the  pol-  til  the  interest  in  the  thing  and  the 

icy,    never    operates    to    defeat    the  interest   in  the  insurance   are  vested 

contract  unless  it  is  absolute  in  its  na-  in  the  same  person :  "  Deering's  An- 

ture,  and  wholly  divests  the  interest  not.   Civ.   Code  Cal.   sec.  2553.     See 

that  was  originally  meant  to  be  cov-  Smith  v.  Saratoga  Mutual  Fire  Ins. 

ered:  "  2  Duer  on  Marine  Ins.    (ed.  Co.  3  Hill  (N.  Y.)  508,  1  Hill,  497. 
1846)  55,  sec.  34.  13  Robert  v.    Traders'   Ins.   Co.   17 

10  Cowan  V.  Iowa  State  Ins.  Co.  40  Wend.  (N.  Y.)  631,  9  Wend.  (N.  Y.) 

Iowa,  551,   20   Am.   Rep.   583.     But  474.       See    Alston    v.     Campbell,    4 

see  Atherton  v.  Phoenix  Ins.  Co.  109  Brown    Pari.    C.    476.      "Where   the 

Ma.ss.   32;   Jackson  v.   Massachusetts  property  is  merely  pledged  as  a  col- 

Ins.  Co.  23  Pick.  (40  Mass.)  418,  34  lateral  security  for  the  payment  of  a 

Am.  Dec.  69 ;  Kitts  v.  Massasoit  Ins.  ^j^j^^  f q^.  ^i^j^h  the  assured  continues 
Co.  56  Barb    (N.  Y)  177;  ^tiia  F         ..gonally   liable,   he  retains  his   in- 

00--  ou^   Qn7      V.       Z  ^  ^^  curable  interest,  and  tlie  denial  of  liis 

38.)  .3  )7,  30  Am  Dec.  90.  ^^  ^^^^^^^.  ^^^  ^j^^       y       ^^^,1^ 

'■^    t   IS  held  that  an  assisfnment  ot  , '^    .       ,  .         „  ,,      •    j         •,.     •..    „„„ 

,i  I-       •         1-1   ■     ju       1  *  deprive  hira  of  the  indemnity  it  was 

the  policy  is  valid  in  the  al)seiiee  of  "^f^^  ^  '  „  r.  t^  txt     • 

'        •  ,<. „.  TTi„„i  „  meant  to  secure.      2  Duer  on  Marine 

Ins.  (ed.  1846)  55,  56,  sec.  34. 

^*  Lazarus   v.    Commonwealth    Ins. 


a  condition  to  the  contrary:  Earl  v. 
Sliavv,  1  Johns.  Ca.s.  (N.  Y.)  314,  1 
Am.  Dec.  117. 

As    to    validity    of    assignment    of 
same  and  life  policies,  see  New  York 


Co.  5  Pick.    (22  Mass.)    76,  81;  19 
Pick.  (36  Mass.)  81;  Gourdon  v.  In- 


Life  Ins.  Co.  V.  Flack,  3  Md.  341,  56   surance    Co.    of    North    America,    1 
Am.  Dec.  742;  Alexander  v.  Camp-   Binn.  (Pa.)  430,  3  Yeates  (Pa.)  327. 
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made  under  the  bankrupt  law  to  the  official  assignee;  ^*  although  if 
the  debt  is  discharged  thereby,  as  where  the  creditors  release  their 
demands,  the  rule  would  seem  to  be  otherwise,  unless  he  shows 
that  the  property  assigned  is  of  greater  value  than  the  amount  of 
his  debts.^^  Even  an  assignment  absolute  on  its  face  may  be  con- 
trolled by  extrinsic  evidence  showing  its  real  intent ;  as  where  a  bill 
of  lading  is  transferred  to  a  creditor,  it  may  be  shown  that  its  in- 
dorsement was  not  intended  to  transfer  the  whole  property,  but 
merely  as  a  security  to  enable  him  to  receive  the  net  proceeds,  and 
upon  payment  of  the  debt  in  such  case  a  recovery  may  be  had  for 
the  whole  amount  of  the  insurance."  So  in  New  York,  it  is  held 
that  if  a  policy  of  insurance  is  assigned  as  a  security,  witnesses  may 
be  called  to  ta^tify  to  the  purpose  for  which  the  policy  was  as- 
signed.^* although  evidence  of  such  a  payment  is  unnecessary,  for 
it  is  sufficient  that  the  personal  liability  of  the  assured  continues. 
This  preserves  his  insurable  interest  and  sustains  the  validity  of 
the  contract.  Thus,  in  a  case  of  an  insurance  ''for  whom  it  might 
concern,"  the  ship  being  valued,  the  owner  made  an  absolute  bill 
of  sale  to  another,  by  virtue  of  which  the  proceeds  of  the  vessel 
were  to  stand  as  a  securitv  in  favor  of  the  vendee  for  indorsine;  for 
the  insured ;  the  balance  remaining  was  to  be  appropriated  for  the 
benefit  of  the  insured  in  payment  of  a  creditor.  Subsequently,  an 
additional  transfer  of  property  was  made  for  the  purposes  above 
specified,  evidenced  by  a  writing  under  seal  substituted  for  the 
original  memorandum.  Upon  a  loss,  it  was  held  that  a  recovery 
could  be  had  for  the  personal  liability  of  the  assured,  for  the  debts 
still  existed,  except  so  far  as  they  should  be  discharged  by  the  pro- 
ceeds of  the  policy,  and  his  insurable  interest  was  preserved."  So  in 
another  case,  the  person  in  whose  name  the  policy  was  made  had 
borrowed  money  to  buy  a  cargo,  and  assigned  it  to  the  lender,  made 
an  invoice  of  it,  and  took  the  bill  of  lading  in  the  latt^r's  name,  who 
was  to  receive  the  insurance — the  debt  to  be  taken  from  the  pro- 
ceeds thereof,  and  the  balance  given  the  in.sured,  the  assignment 
and  insurance  being  a  pledge  for  the  securit}^  of  the  monej'  bor- 
rowed.   If  such  amount  of  insurance  were  insufficient  to  cancel  the 

But  see  Dey  v.  Poughkeepsie  Mutual  transfer  may  be  absolute  on  its  face, 

Ins.  Co.  23  Barb.  (N.  Y. )   623.  extrinsic  proof  may  be  received  to  ex- 

^*  Starkweather    v.    Cleveland    Ins.  jilain   its  real   intent  and  control   its 

Co.  2  Abb.    (U.   S.  C.  C.)    67,  Fed.  operation:"  2  Duer  on  Marine  Ins. 

Cas.  No.  13308.  (ed..  1846)  55,  56,  sec.  34. 

^*  Lazarus    v.    Commonwealth    Ins.  ^*  Allen    v.    Hudson   River   Mutual 

Co.  19  Pick.   (36  Ma.ss.)   81;  2  Duer  Ins.  Co.  19  Barb.  (N.  Y.)  442. 

on  Marine  Ins.  (ed.  1846)  56.  57.  "  Gordon  v.  Massachusetts  Fire  & 

"Hibbert  v.  Carter.  1  Term.  Rep.  :Marine  Ins.  Co.  2  Pick.   (19  Mass.) 

745.     "In   such  a  case.  allhou2:li  tlu'  249. 
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debt,  the  insurer  was  to  be  liable  for  the  balance,  and  it  was  held 
that  an  insurable  interest  subsisted  in  the  insurer,^"  But  in  a 
Massachusetts  case,^  the  insured  schooner  was  conveved  by  a  bill  of 
sale  to  another,  Avho  enrolled  her  in  his  name.  Subsequently,  the 
vessel  was  lost,  and  it  was  held  that  evidence  was  inadmissible  to 
show  that  the  conveyance  was  fraudulent,  and  that  it  was  intended 
as  security  against  loss  on  a  bond.  In  cases  of  life  risks,  the  interest 
need  not  exist  at  the  time  of  loss.^  And  in  general,  in  cases  of 
property  the  interest  at  the  time  of  the  loss  need  not  be  identical 
with  that  existing  at  the  time  of  the  insurance.^  The  interest  may 
be  devested  by  an  alienation  of  the  property,  by  sale,  or  otherwise ;  ^ 
but,  it  seems,  not  by  a  stoppage  of  the  goods  in  -transitu,  since  the 
weight  of  authority  apparently  sustains  the  proposition  that  a 
stoppage  in  transitu  does  not  rescind  the  sale,  but  is  a  mere  right 
of  the  vendor  to  resume  possession  of  the  goods,  and  the  vendee 
may  claim  them  on  payment  of  the  price. ^  And  if  the  vessel  is 
bottomried  for  a  certain  amount,  as  to  that  amount  the  insured 
ceases  to  have  an  insurable  interest,  since  this  is  in  effect  a  sale 
to  that  amount;^  or  if  the  amount  for  which  she  is  bottomried 
exceeds  her  value,  no  interest  remains.'  And  the  interest  may  be 
devested  in  case  of  a  donatio  inter  vivos,  notwithstanding  an  agree- 
ment between  the  donor  and  donee  that  the  rents  should  be  re- 
ceived and  enjoyed  by  the  former,  which  was  done.^  But  the 
interest  will  not  be  devested  by  reason  of  a  contract  to  sell,  where 

2'' Locke   V.   North    American    Ins.  Commentaries    (5th  ed.)    541.     "The 

Co.  13  Mass.  61.    See  also  Higginson  stoppage   of  goods  in  transitu   does 

v.  Dall,  13  Mass.  96.  not  operate  to  rescind  the  contract  of 

^  Carroll  v.  Boston  Marine  Ins.  Co.  sale,  but  only  to  revest  in  the  vendor 

8  Mass.  515.  that    possession    which    is    the    sole 

^  See  §  902  herein.  foundation  for  his  equitable  lien  on 

^  Bell   V.   Western  Marine  &   Fire  the   goods   for  the   purchase  money. 

Ins.  Co.  5  Rob.    (La.)   423,  39  Am.  The   vendee,  therefore,   at  any  time 

Dec.  .542.  after  stoppage  may  recover  the  goods 

*  Fogg  V.   Middlesex   Mutual   Fire  ujjon  paj-ment  or  tender  of  the  price; 

Ins.    Co.   10.  Cush.    (64   ^Mass.)    337,  and  the  vendor  may  maintain  an  ac- 

and  cases  under  note  104  above.  tion   for  goods   bargained   and   sold, 

^Examine   Rowley  v.   Bigelow,  12  notwithstanding  the  stoppage  in  tran- 

Pick.    (29  Mass.)    .307,  23  Am.  Dec.  situ,  if  he  be  ready  to  deliver  them  up 

607;  Jordan  v.  Jarveis,  5  Ohio  98;  to  the  vendee  upon  payment:  "  Story 

Wentworth  v.  Outhwaite,  10  Mees.  &  on  Contracts   (4th  ed.)  sec.  815. 

W.  452;   Chitty  on   Contracts    (11th  ^  Read  v.  Mutual   Safety  Ins.   Co. 

Am.  ed.)   601;  1  Arnould  on  Marine  3  Sand.   (N.  Y.)   54. 

Ins.  (Perkins'  ed.)  260,  *255  et  seq.,  '  Smith  v.  Williams,  2  Caines  Cas. 

where   this   qu&stion   is   discussed;   1  (N.  Y.)   110. 

Parsons  on  Marine  Ins.    (ed.   1868)  ^  McCartv  v.  Commercial  Ins.  Co. 

2.33,    n.    1,    where    tbe    English    and  17  La.  (0."S.)  365. 
American  cases  are  collated;  2  Kent's 
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neither  the  purchase  money  is  received  nor  a  conveyance  made :  ' 
nor  will  it  be  devested  by  an  illegal  capture  of  the  property,  al- 
though there  be  a  condemnation  in  a  foreign  port  and  a  sale  there- 
under.^" If  the  vesv«el  is  ca})tured^  the  insurable  interest  is  not 
devested  until  condemnation/^  and  the  fact  that  the  insured  has 
parted  with  his  interest,  or  assigned  the  policy  after  the  loss,  does 
not  defeat  a  recovery ;  ^^  and  even  though  the  policy  prohibit  an 
assignment,  transfer,  or  sale  after  loss,  such  condition  is  null  and 
void,  as  inconsistent  with  the  covenant  of  indemnity,  and  as  con- 
trary to  public  policy.^^  Some  question  has  arisen  upon  the  point 
whether,  in  case  of  forfeiture  of  the  subject  of  insurance  to  the  gov- 
ernment, by  reason  of  some  breach  of  statutory  provision  expressly 
or  impliedly  prohibiting  the  act  for  which  the  forfeiture  is  claimed, 
the  insurable  interest  is  devested  at  that  instant  when  the  illegal 
act  is  done,  or  not  until  seizure,  or  perhaps  until  actual  forfeiture 
is  declared.  Mr.  Phillips  says:  ''The  established  doctrine  is,  that  in 
general  .  .  .  the  owner  is  not  devested  of  his  property  by  an  act 
of  forfeiture  until  seizure  therefor;  that  is  to  say,  after  the  act  of 
forfeiture  the  owner  holds  a  precarious  title,  subject  to  be  de- 
vested." ^*  Mr.  Parsons  says:  "It  is  difficult  to  determine  the  ques- 
tion positively  upan  authority.  We,  however,  are  strongly  dis- 
posed to  hold,  on  general  principles,  that  the  insurable  interest 

^  Perry  County  Ins.  Co.  y.   Stew-  y.  New  York  La  Fayette  Ins.  Co.  2 

art,  19  Pa.  St.  45.  Hall   (N.  Y.)   372;  Miller  y.  Harail- 

10  The     Arrosrante     Bareelones,     7  ton  Ins.  Co.  17  N.  Y.  609. 

Wheat.  (20  U.  S.)  496,  5  L.  ed.  507;  Tennessee.— \\ est  Branch  Ins.  Co. 

The   Gran   Parra,   7  Wheat.    (20   U.  v.    Helfenstein,   40    Pa.    St.   289,   80 

S.)  471,  5  L.  ed.  501.  Am.  Dec.  573;   Pennebaker  v.  Tom- 

^^  Lucena   v.   Crawford,   5   Bos.   &  linson,  1  Tenn.  Ch.  598. 

P.  319,  per  Lord  Eldon ;  The  Arro-  ^^  See  Mershon  v.  National  Ins.  Co. 

^ante   Bareelones,   7   Wheat.    (20   U.  34  Iowa,  87;  Carroll  y.  Charter  Oak 

S.)  496,  5  L.  ed.  507.  Ins.   Co.  40  Barb.    (N.   Y.)    292,  38 

^^  United  States.— Ilancox  v.  Fi.sh-  Barb.   (N.  Y.)  402,  1  Abb.  Dec.   (N. 

in<r  Ins.   Co.  3  Sum.    (U.  S.  C.   C.)  Y.)  316;  Courtney  v.  New  York  City 

132,  Fed.  Cas.  No.  6013.  Ins.  Co.  28  Barb.  (N.  Y.)  116;  Goit 

Georgia.   —   Georgia   Co-operative  v.    National    Protection    Ins.    Co.    25 

Fire  Assoc,  y.  Borchardt  &  Co.  123  Barb.  (N.  Y.)  189;  West  Branch  Ins. 

Ga.  181,  51  S.  E.  429,  34  Ins.  L.  J.  Co.  v.  Helfenstein,  40  Pa.  St.  289,  80 

778,  780.  Am.  Dee.  573;  Alkan  v.  New  Hanip- 

lowa. — Carter    y.    Humboldt    Ins.  shire  Ins.  Co.  53   Wis.  136,  137,  10 

Co.  12  Iowa,  287;  Walters  v.  Wash-  N.  W.  91. 

ington  Ins.  Co.  1  Iowa,  404,  63  Am.  ^^  1  Phillips  on  Ins.   (3d  ed.)   124. 

Dec.  451.  sec.  195;  citinri  United  States  y.  Tlie 

Massachusetts. — Stetson   v.  INfassa-  Anthony    Mangin,    3    Cranch    (7   U. 

chu.setts  IMntual  Fire  Ins.  Co.  4  ^[ass.  S.)    356n,   2   L.   ed.   465,    per   Win- 

330,  336,  337,  3  Am.  Dec.  217;  Cope-  Chester,  J.;   and   also   notinp:   United 

land  V.   Mercantile  Ins.   Co.  6  Pick.  States   y.   Grundv,   3   Cranch    (7   U. 

(23  Ma-ss.)  198.  S.)    337,   2    L.    ed.   459;    Gelston    v. 

Neiv  Tor^-.— Goit  v.  National  Ins.  Hoyt,  3  Wheat.  (16  U.  S.)  246,  311, 

Co.  25  Barb.    (N.  Y.)    189;  Buchta  4  L.  ed.  381;  United  States  v.  1960 
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continues  until  seizure,  and  we  add  until  condemnation."  ^^  Mr. 
Duer  declares  that  ''in  all  cases  where  by  the  violation  of  a  law  of 
trade  the  property  insured  is  subjected  to  forfeiture,  the  insurers 
are  doubtless  discharged."  ^^  The  rule  which  seems  to  be  the 
most  consistent  with  the  reason,  ju.stice,  and  policy  of  the  law 
is  that  the  title  to  the  property  forfeited  is  not  devested  at  the  instant 
of  forfeiture,  and  immediately  vested  in  the  government,  but  re- 
mains in  the  owner  until  actual  seizure,  when  it  relates  back  to  the 
time  of  forfeiture.  This  is  the  opinion  of  Mr.  Justice  Story,"  and 
it  is  evidently  upon  this  opinion  that  Mr,  Phillips  relies,  as  he  quotes 
therefrom  in  the  text.  In  an  Illinois  case  the  property'  was  seized, 
and  it  was  held  that  the  insured  was  entitled  to  recover,  there  being 
no  condemnation  or  forfeiture. ^^  But  other  decisions  are  opposed 
to  the  above  conclusion. ^^ 

§  905.  The  interest  need  not  be  indefeasible. — The  fact  that  the 
interest  is  such  that  it  may  be  defeated  or  made  void,  does  not  pre- 
vent its  being  insurable,^"  and  an  interest  does  not  cease  tx)  be  in- 
surable in  the  progress  of  the  voyage  simply  because  it  is  subject 
to  contingencies,  or  has  not  at  the  moment  anything  corporeal  or 
tangible  to  which  it  is  attached,^  and  it  is  held  that  if  a  person 
has  an  interest  in  goods  during  the  voyage  to  the  amount  insured, 
the  policy  being  effected  "lost  or  not  lost,"  and  the  assured  claims 
for  an  average  loss,  it  is  no  answer  to  aver  that  the  interest  in  the 
goods  was  not  acquired  till  after  the  loss.^ 

§  906.  Obligation  of  insurer  to  ascertain  insurable  interest  in 
property. — It  is  obligatory  upon  the  insurer,  under  the  valued 
policy  law  of  Ohio,  to  ascertain  the  applicant's  insurable  interest 
in  the  structure  or  building,  and  fix  the  value.^ 

Bags  of  Coflfee,  8  Craneh  (12  U.  S.)         ^^  See  United  States  v.  1960  Ba^s 

398,    3    L.    ed.    692;    The    Mars,    8  of  Coffee,  8  Craneh   (12  U.  S.)   398, 

Craneh    (12    U.    S.)    417,    3    L.    ed.  3  L.  ed.   692;   United   States  v.   The 

609;   Clark  v.  Protection  Ins.   Co.  1  Mars,  8  Craneh  (12  U.  S.)  417,  3  L. 

Story   (U.  S.  C.  C.)   109,  Fed.   Cas.  L.  ed.  609.     See  §  2542  herein. 
No.  2832,  per  Story,  J. ;  Fontaine  v.        29  Sterling    v.    Vaughan,    11    East, 

£!'.!*"l?.  ^"^-   Co.   11  Johns    (N.   Y.)  629,  per  Lord  Ellenborough,  and  see 

293;  Ripon  v    Cope    1  Camp.   434;  ^ases  under  last  section. 
W.Iham.s   V.   Despard,   5   Term   Rep.        i  Haneox    v.    Fishing    Ins.    Co.    3 

112    Loekycr  V.  Coffley,  1  Term  Rep.  o,„,      /tt    c     ri     n  ^    i  oo    -c^   i     n 

160,  and  other  eases.  £      ^n  ?"  ^^  ' 

15  1    Parsons   on    Marine   Ins.    (ed.  ^    o  c    . ,      i      ^         t.     ..-,-,    ^t 
1868)   239    240.  Sutlierland  v.  Pratt,  11  Me&s.  & 

"2    Duer    on    Marine    Ins.     (ed  ^-  -^^''^   ^  Arnould  on  Marine  Ins. 

1845)  .319,  sec.  8.  (Perkins'  ed.  1850)  p.  240,  *  2.33;  Id. 

"In   Clark  v.  Protection  Ins.   Co.  (Maclachlah's  ed.  1887)  60. 

1  Storv  (U.  S.  C.  C.)  109,  Fe.1    Cas  ^Henderson  v.  Ohio  Farmers'  Ins. 

No.  28.32.                                               -  Co.  2  Ohio  Dec.  189,  2  Ohio  N.  P.  17. 

18  Keitli   V.   f;i()hp  Tns.   Co.  52   111.  See  §§  2015,  2026  herein. 
518,  4  Am.  Rep.  634. 
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PARTICULAR  INSURABLE  INTERESTS  CLASSIFIED, 

§  912.     Different  parties:  several  interests. 

§  913.    -Interest  of  administrators  and  executors. 

§  914.     Whether  assigTiee  of  life  policy  must  have  an  insurable  interest: 

points  involved  generally. 
§  914a.  Same  subject:  the  Federal  case  of  Grigsby  v.  Russell. 
§  914b.  Same  subject:  assignment  in  furtherance  of  agreement. 
§  914e.  Same  subject :  assignment  as  security  or  collateral ;  for  advances, 

etc.,  or  to  creditor. 

§  915.     Same  subject :  payment  of  premiums  as  a   factor. 

§  916.     Same  subject :  consent  of  insurei-s  to  the  assignment. 

§  917.     Same  subject :  mutual  benefit  societies, 

§  918.     Same  subject :  conclusion. 

§  919.     Same   subject :    summary'   of   the   decisions. 

§  920.     Insurable  interest:  policy  payable  "as  his  interest  may  appear." 

§  921.     Interest  of  donor  or  contributor. 

§  922.     Interest  of  bailor  and  bailee :  generally. 

§  923.     Pledgor  and  pledgee :  pawnbroker, 

§  924.     Innkeepers, 

§  925.     Carriers. 

§  925a.  Pipe  lines  company. 

§  926.     Warehousemen  :  wharfingers. 

§  927.     Commission  merchants :  consignees. 

§  028.     Merchant  furnishing  dealer  with  stock. 

§  929.     Agents. 

§  930.     Consignor. 

i5  931.     Consignees  and  factors:  supercargo. 

§  932.     Trustees. 

§  933.     Cestui  que  trust. 

§  933a.  A  co-trustee :  joint  trustee, 

§  934.     Assignee  or  trustee  of  insolvent. 

§  934a.  Receivers. 

§  935.     Stockholders. 

§  935a.  Corporation  in  life  of  stockholder. 

§  935b.  Corporation  in  life  of  its  otficer. 

§  036.     Sureties. 
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§  937.  Receiptor  for  goods  attached:  surety  on  appeal. 

§  938.  Indorser  of  note. 

§  939.  Holder' of  note  or  bill  of  exchange:  drawee. 

§  940.  Indorser  and  indorsee  of  bill  of  lading. 

§  941.  Interest  of  insurer:  reinsurer. 

§  942.  Interest  in  solvency  of  insurer. 

§  943.  Interest  in  royalties. 

§  944.  Copartners:  joint  ownens. 

S  945.  Partner:  life  risk. 

§  946.  Part  owner. 

§  947.  General  creditors. 

§  948.  Simple  contract  creditor  in  estate  of  deceased  debtor. 

§  949.  Creditors  as  assignees. 

§  950.  Creditor  attaching  or  levying  execution. 

§  951.  Attaching  creditor  must  insure  his  interest. 

§  952.  Judgment  creditor. 

§  953.  Creditor  in  life  of  debtor. 

§  954.  Same  subject:  wager  policy:  amount  recoverable. 

§  955.  Owner  of  goods  concealed  from  creditors. 

§  956.  One  whose  goods  are  levied  on. 

§  957.  Insolvent:  life  risk. 

§  958.  Insolvent  debtor:  property. 

§  959.  Officer  serving  attachment  or  making  levy. 

§  900.  Lessor. 

§  961.  Lessee:  sublessee. 

§  961a.  Tenant,  lessee  or  sub-lessee :  improvements :  right  of  removal. 

§  961b.  Sub-tenant's  lessee :  insurance  against  loss  of  rents :  wager  policy. 

§  962.  Purchaser  from  lessee. 

§  963.  Tenant  at  sufferance. 

§  963a.  Tenant  at  will. 

§  964.  Life  tenant. 

§  964a.  Life  tenant :  assignee  of,  in  life  of, 

§  905.  Remainderman. 

§  9()6.  Tenant  for  life  and  remainderman  joining  in  insurance. 

§  967.  Tenant  per  autre  vie:  life  risk.  i 

§  968.  Tenant  in  common.  ,  ' 

§  969.  Tenant  by  curtesy. 

§  970.  Vendee  or  one  under  contract  for  purchase  or  for  deed :  tenancy. 

§  912.  Different  parties:  several  interests. — Different  parties, 
havinc;  different  interests  in  the  same  subject  matter,  may  severally 
procure  insurance  of  their  several  interests.*   Thus,  persons  having 

*  Unilerl  Statea.—ln?,.  Cos.  (Cxer-  Thompson,  95  U.  S.  547,  24  L.  ed. 
mania  Fire  Iiis.  Co.:  Hanover  Fire:    487. 

Niagara    Fire:    Republic    Fire:)     v.        Indiana.  —  New  Hampshire  Fire 
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an  absolute  property  in  ships  or  goods,  as  well  as  those  having  a 
qiialilied  property,  or  a  legal  or  equitable  interest  in  the  same,  may 
insure  them;  in  brief,  every  valid  insurable  interest  in  the  same 
property,  although  based  upon  entirely  distinct  grounds  or  arising 
from  different  sources,  may  be  protected,  and  one  interested  with 
others,  as  in  case  of  copartners,  joint  owners,  trustees,  and  the  like, 
may  severally  protect  their  own  interests;  ^  and  one  having  an  inter- 
est as  partner  or  consignee  of  the  whole,  and  also  having  a  lien  for 
advances,  may  insure  the  whole  in  one  insurance.®  So  a  general 
and  special  owner  may  each  insure  separately,  and  recover  separate- 
ly pro  interesse  suo.®^  So  an  owner  of  an  equity  of  redemption 
can  recover  in  an  amount  not  in  excess  of  that  for  which  insured, 
even  though  an  insurance  on  the  same  property  exists  in  favor  of 
a  purchaser  on  execution  sale.®^ 

§  913.  Interest  of  administrators  and  executors. — ^In  the  case  of 
administrators,  where  the  personal  estate  of  the  deceased  is  insuf- 
ficient to  pay  the  debts,  the  administrator  may  insure  the  real  estate ; 
he  has  under  these  circumstances,  at  least  an  insurable  interest.' 
So  the  administrator  of  an  insolvent  astate  has  an  insurable  interest 
in  buildings  on  it  against  fire.  If,  however,  the  administrator  in- 
sure in  such  case,  it  is  for  the  benefit  of  the  creditors.^  But  an  ad- 
ministratrix who  continues  an  insurance  upon  real  property  ef- 
fected by  the  intestate  cannot,  it  is  held,  recover  thereon,  for  she 
has  no  insurable  interest  in  the  property.^  Executors  have  an 
insurable  interest  in  property  under  their  care  and  protection,^"  and 

Ins.  Co.  V.  Wall,  36  Ind.  App.  238,  ownership  of  it,  and  a  liability  for  an 

75  N.  E.  668.  internal  revenue  tax  on  it,  both  in- 

Maryland. — Garrall    v.    Hanna,    5  terests    may    be    insured.     Germania 

Har.  &  J.  (Md.)  402.  Fire  Ins.  Co.  v.  Thompson,  95  U.  S. 

Massachusetts. — Higginson  v.  Dall,  547,  24  L.  ed.  487.     Cited  in  United 

13  Mass.  96.  States  v.  Farrell,  8  Biss.    (U.  S.   C. 

Mississippi.  —  Locke      v.      North  C.)   259,  264,  Fed.  Cas.  No.  15,073; 

American  Ins.   Co.  13  Miss.  61.  Queen  Ins.  Co.  v.  McCoin,  105  Kv. 

England.— Carruihers  v.   Sheddon,  806,   807,  49   S.   W.   800;    Hartford 

6   Taunt.   14;    Smith  v.   Lascelles,   2  Fire  Ins.  Co.  v.  Keating,  86  Md.  130, 

Term   Rep.   188,   13   Eng.   Rul.   Cas.  148,  63  Am.  St.  Rep.  499,  38  Atl.  29. 

401,  per  Ashhurst,  J.;  Godin  v.  Lon-  ^''Jenks  v.  Livei-pool  &  London  & 

don  Assur.  Co.  1  Bur.  489 ;  1  Bl.  103.  Globe  Ins.  Co.  206  Mass.  591,  92  N. 

^  For  illustrations,  see  sections  fol-  E.  998. 

lowing.  "^  Sheppard  v.  Peabody  Ins.  Co.  21 

6  Carruthers  v.  Sheddon,  6  Taunt.  W.  Va.  368. 

14.  8  Herkimer  v.  Rice,  27  N.  Y.  163. 

SaSmith   V.    Columbia  Ins.   Co.   17  ^  Beach  v.  Bowerv  Fire  Ins.  Co.  8 

Pa.  St.  253,  55  Am.  Dec.  546.  Abb.  Pr.  (N.  Y.)  261  note. 

Again,  where  the  insured  has  two  ^°  See  Savage  v.  Harvard  Ins.  Co. 

distinct    interests    in    a    quantity    of  52    N.    Y.   502.    11    Am.    Rep.    741; 

whiskey  insured,  namely,  the  general  Phelps  v.   Gebhard  Fire  Ins.    Co.   9 
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§  914  JOYCE  ON  INSURANCE 

where  the  original  policy  was  taken  out  by  the  testator,  and  the 
executor  renewed  the  same  from  year  to  year,  it  was  held  that  the 
contract  was  not  terminated  by  the  testator's  death,  and  that  a 
recovery  could  be  had  thereon."  So  in  case  of  a  life  risk,  the  tes- 
tator, who  was  brother  of  the  executor,  had  been  granted  an  an- 
jiuity  by  H.  The  annuity  was  bequeathed  to  persons  not  parties 
to  the  insurance,  and  the  executor  was  directed  to  insure  the  life 
of  H,.  which  he  did,  and  it  was  held  that  the  executor  had  a  suf- 
ficient insurable  interest  to  support  an  action. ^^  ^nd  where  the 
testator  was  a  creditor  of  another,  the  former's  executor  has  an 
insurable  interest  in  the  latter's  life.^^ 

§  914.  Whether  assignee  of  life  policy  must  have  an  insurable 
interest :  points  involved  generally.— The  question  whether  the  as- 
signee of  a  life  policy  must  have  an  insurable  interest  in  the  life  in- 
sured to  entitle  him  to  recover,  is  one  in  which  the  decisions  are 
seemingly,  if  not  actually,  irreconcilable.     It  is  urged  in  the  cases 
sustaining  the  proposition  that  it  is  certain  that  no  person  can  pro- 
cure a  valid  insurance  upon  the  life  of  another,  unless  he  has  an 
insurable  interest  in  such  Ufe ;  policies  issued,  where  there  is  no  such 
interest,  being  deemed  mere  wagers,  and  void.     It  is  also  claimed 
that  if  this  rule  is  followed  to  its  logical  conclusion,  it  would  seem 
to  arbitrarily  preclude  an  assignment  to  one  who  has  no  insurable 
interest  in  the  life  covered  by  the  policy.     It  is  also  argued  that  if 
such  an  assignee  were  permitted  to  recover,  it  would  establish  a 
precedent  which  would  be  made  the  ground  for  an  evasion  of  the 
rule  as  to  wagers,  and  in  the  latter  case  it  would  amount  simply  to 
this,  that  although  one  has  no  insurable  interest  in  the  Hfe  of  an- 
other, and  cannot  procure  an  insurance  on  such  life  which  would 
be  valid,  nevertheless  he  may  completely  evade  the  rule  against 
gambling  policies,  and  obtain  a  valid  and  enforceable  right,  by 
virtue  merely  of  an  assignment  of  the  policy  to  himself,  the  in- 
sured himself  having  effected  the  insurance.    It  is  further  asserted 
that  there  would  seem  to  be  no  valid  reason  why  an  assignment  of 
such  a  policy,  in  such  case,  would  not  be  equally  as  much  against 
pubHc  policy,  as  if  the  insurance  had  been  originally  taken  out  by 
one  who  had  no  insurable  interest  in  the  life  of  the  insured,  and 
that  such  assignee  would  hardly  have  a  greater  desire  that  the  life 
,  should  continue,  than  he  would  had  the  policy  been  originally 

Bosw.  (N.  Y.)  404;  Insurance  Co.  v.        ^^ 'i^ifi^^vgi}    y.    Ankerstein,    Peakes 
Cliase,   5   Wall.    (72   U.   S.)    509,   18    N.  P.  C.  204,  per  Lord  Kenyon. 
L.  e«l.   524;    Tidswell   v.  Ankerstein,        ^^  Garner  v.  Moore,  3  Drew,  277. 
Peakc,  204. 

^^  Phelps  V.  Gebliard  Eire  Ins.  Co. 
0  Bosw.  (N.  Y.)  404. 
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issued  to  liim,  he  haviiii";  no  inpurahle  interest  in  either  case.  On 
the  other  side,  it  is  said  that  while  no  one  can  have  an  insurance 
upon  the  life  of  another,  unless  he  has  an  insurable  interest  there- 
in at  the  time  of  effecting  the  policy,  it  is  not  necessary  to  the  con- 
tinuance of  the  insurance  that  the  interest  should  continue;  that  if 
the  interest  should  cease,  the  policy  would  continue,  and  the  insured 
would  then  have  a  policy  without  interest.'^*  Again,  the  arguments 
against  the  validity  of  such  assignments  to  the  effect  that  the  inter- 
est of  an  assignee  without  insurable  interast  is  to  shorten  rather 
than  to  lengthen  the  life  of  assured,  and  other  claims  of  similar 
character,  are  met  by  the  assertion  that  the  danger  to  human  life 
from  this  source  has  not  yet  become  sufficiently  appreciable  to  pro- 
voke the  condemnation  of  such  assignments;^^  and  also  by  the 
declaration  of  Mr.  Justice  Holmes,  in  a  Federal  Supreme  Court 
case,  that  the  law  has  no  universal  cynic  fear  of  the  temptation 
opened  by  a  pecuniary  benefit  accruing  upon  a  death  in  case  of 
such  assignments,  and  that  the  ground  of  the  objection  to  life  in- 
surance without  interest  in  the  earlier  English  cases  was  not  the 
temptation  to  murder,  but  the  fact  that  such  wagers  came  to  be 
regarded  as  a  mischievous  kind  of  gaming.^^ 

It  is  further  claimed  that  a  life  policy  is  assignable,  absolutely  or 
by  way  of  security,  the  same  as  any  other  chattels,  since  it  is  a  mere 
chose  in  action.^''    And  it  is  declared  that  a  policy  of  life  insurance 

iniutnal  Life  Ins.  Co.  v.  Allen,  a  wager  policy),  53  S.  E.  1032,  35 
138  Mass.  31,  52  Am.  Rep.  245,  per  Ins.  L.  J.  724,  727,  per  Fish,  C.  J. 
Shadwell,  V.  C,  who  also  says :  "The  ^'^Connecticut.  —  Fitzpatriek  v. 
value  and  permanency  of  the  inter-  Hartford  Life  &  Annuity  Ins.  Co.  56 
est  is  material  only  as  bearing-  on  the  Conn.  116,  7  Am.  St.  Rep.  288,  13 
question  whether  the  policy  is  taken  Atl.  673,  17  Atl.  411  (policy  assign- 
out  in  good  faith,  and  not  as  a  gam-  able  like  any  other  chose  in  action), 
bling  transaction.  If  valid  in  its  in-  Indiana. — Hutson  v.  Merrifield,  51 
ception,  it  will  not  be  avoided  by  ces-  Ind.  24,  19  Am.  Rep.  722  ("the  party 
sation  of  the  interest."  owning   and    holding  such   a   policy, 

^*  Fitzpatriek  v.   Hartford  Life   &  whether  on  the  life  of  anotlier  or  on 

Annuity  Ins.  Co.  56  Conn.  116,  132,  liis  own  life,  has  a   valuable  interest 

7  Am.  "St.  Rep.  288,  13  Atl.  673,  17  in  it,  which  he  may  assign  cither  ab- 

Atl.  401,  per  Pardee,  J.  solutely  or  l)y  way  of  security,  and 

^^Griiisbv    v.    Russell,    222    U.    S.  it  is  assignable  like  any  other  chose 

149,  56'L."ed.  133,  36  L.R.A.(N.S.)  in  action")  per  the  court.     See  Pru- 

642,  Ann.  Cas.  1913B,  863,  and  note,  dential    Ins.    Co.    y.    Hunn,    21    Ind. 

41  Ins.  L.  J.  301.     See  opinion  under  App.  525,  69  Am.  St.   Rep.  380,  52 

§  914a  herein.     See  also  the  opinion  N.  E.  772,  774. 

in  Rvlander  v.  Allen,  125  Ga.  206,  6  Man/land. — Fitzirerald  v.  Rawlinffs 

L.R.A.(N.S.)    128,  and  note   (on  va-  Tin|)lenient    Co.    114    :\I(1.    470,    Ann. 

lidity  of  assignment  of  life  policy  to  Cas.  19I2A,  450,  79  Atl.  915,  40  Ins. 

one     having     no     insurable     interest  L.  J.  L5(i5;  Sonder  v.  Home  Friendly 

where  not  made  by  way  of  cover  for  Soc.  72  Md.  511,  20  Atl.  137  j   New 
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is  a  chose  in  action,  even  before  the  death  of  the  insured :  "  also  that 
not  only  is  a  life  policy  a  chose  in  action,  assignable  like  any  other 
chose  in  action,  and  may  be  transferred  absolutely  or  hypothecated 
as  security,  but  that  it  may  be  dealt  with  in  any  nianner  deemed 
fit  by  the  owner;  ^^  so  in  Iowa  an  insurance  policy  is  both  a  chose 
in  action  and  also  within  the  intent  of  the  code  of  that  state  which 
makes  all  causes  of  action  assignable.^o  And  an  early  writer  ^  says 
that  they  should  be  assignable  without  notice  to  the  insurers.^    So 

York  Life  Ins.  Co.  v.  Flack,  3  Md.  "A  policy  of  life  insurance,  or  to 
341   36  Am.  Dec.  742.  speak  more  accurately,  the  benefit  of 

Massachtisetts.—^lntual  Life  Ins.  or  right  of  action  on  a  policy  of  life 
Co.  V.  Allen.  138  Mass.  24,  52  Am.  insurance,  is  a  chose  in  action  which 
Eep.  245;  Palmer  v.  ^Merrill,  6  Cush.  was  not  assignable  at  common  law. 
(60  Mass.)  282,  52  Am.  Dec.  782.  But  from  the  earliest  times  a  chose 
Mississii)pi.—lh\TY)h\  v.  Red,  64  in  action  was  assignable  in  equity. 
Hiss.  614,  60  Am.  Rep^  68,  1  So.  761  A  life  policy  is  a  legal  chose  in  ac- 
(he  may  assign  or  dispose  of  the  tion,  inasmuch  as  the  clami  under 
same  as  he  mav  of  any  other  chose  can  be  enforced  in  an  action  at  law." 
in  action,  if  there  is  nothing  in  the  ll  Earl  of  Halsbury's  Laws  of  Eng- 
terms  of  the  policy  to  prevent),  crfm^  land,  see.  1116,  pp.  558  et  seq.,  con- 
Clark  V.  Allen,  11  R.  I.  439,  23  Am.  sidering  also  in  this  connection  the 
Rep.  496.  judicature  act   1873    (36  &  37  Viet. 

New  forfc.— Forciarz  v.  Pruden-  e.  66)  sec.  25  (6),  and  the  policies  of 
tial  Ins.  Co.  of  America,  158  N.  Y.  assurance  act  1867  (30  &  31  Vict. 
Supp.   834    (is  ordinarily   assignable   c.  144). 

like  anv  other  chose  'in  action)  ;  ^^  Steele  v.  Gatlin,  115  Ga.  929,  59 
Olmstead  v.  Kevs,  85  N.  Y.  134.  note  L.R.A.  129,  42  S.  E.  253. 
593;  Valton  v.  National  Fund  Life  ^^  Sheets  v.  Sheets,  4  Colo.  4oO, 
Assur.  Co.  20  N.  Y.  32;  St.  John  v.  454,  36  Pac.  310,  citing  Hutson  v. 
American  Mutual  Life  Ins.  Co.  13  N.  :\Ierrifield,  51  Ind.  24,  19  Am.  Rep. 
T.  31,  64  Am.  Dec.  529.  722;  Palmer  v.  Merrill.  6  Cush.   (60 

Tennessee.— Scohey  v.  Waters,  10  Mass.)  282,  52  Am.  Dec.  782;  St. 
Lea  (78  Tenn.)  551,  561  (life  policy  John  v.  American  Life  Ins.  Co.  13 
l)oth  at  common  law  and  by  force  of  N.  Y.  (3  Kern.)  31,  St.  John  v. 
the  statute  is  an  assignable  instru-  American  Life  Ins.  Co.  2  Duer  (N. 
ment  or  chose  in'  action,  cited  with  Y.)  419;  Ashley  v.  Ashley.  3  Simons 
approval  in  D'Arcy  v.  Mutual  Life  (Eng.  Ch.)  149;  Bliss  on  Life  Insur- 
Ins.   Co.   24  Pick.    [108   Tenn.]    568,   ance.  506. 

577,  69  S.  W.  768,  Shannon's  Annot.  ^o  Farmers'  &  Traders'  Bank  v. 
Code  1896,  sec.  3516,  note  6,  sec.  Johnson,  118  Iowa,  282,  91  N.  W. 
4030.  note  32).  10/4;   under   Code  sees.   3044,   3046, 

Wisconsin. — Bursinser  v.  Bank  of  3443.  See  also  ^Mutual  Protection 
Watertown,  67  Wis. '75,  30  N.  W.  Ins.  Co.  v.  Hamilton,  5  Sneed  (37 
290.  Tenn.)  269. 

See  §§  904  and  note,  2326  herein.  ^  Ellis  on  Insurance,  152,  153. 

An  insurance  policy  is  a  chose  in  ^  "Notice  to  an  insurer  of  a  trans- 
action and  assignable*  only  in  equity,  fer  or  bequest  thereof  is  not  neees- 
An  assignee  of  a  policy  cannot  sue  in  sary  to  preserve  the  validity  of  a 
law  in  his  own  name. '  United  States  policy  of  insurance  upon  life  or 
Life  Ins.  Co.  v.  Ludwig,  103  111.  305.  health,  unless  thereby  expressly  re- 
Assignor  and  assignee:  life  poll-  quired:"  Deering's  Annot.  Civ.  Code 
•cies:  who  may  sue,  see  §  3616  herein.    Cal.  sec.  2<65. 
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in  Tennessee  it  is  held  that,  as  between  the  insurer  and  assi,2;nee  of 
a  life  policy,  notice  of  the  assignment  to  the  former  is  nol  necessary, 
in  the  absence  of  a  contract  requirement  to  that  effect,  to  entitle  the 
assignee  to  recover,  and  that  no  such  contract  is  evidenced  by  a 
mere  memorandum  at  the  foot  of  the  policy  that  "if  assigned,  no- 
tice is  to  be  given  to  the  company,"^ 

It  is  aiso  decided  that  a  policy  may,  in  general,  be  validly  as- 
signed, unless  prohibited  by  its  terms;*  and  that  the  policy  being 
valid  at  its  inception,  and  containing  nothing  to  prevent  an  assign- 
ment, the  assignee  or  a  purchaser  for  a  valuable  consideration  may 
recover,  although  he  has  no  insurable  interest  in  the  life.^  So  it 
is  claimed  in  this  connection  that  a  person  has  an  insurable  interest 
in  his  own  life,  and  the  policy  being  therefore  valid  in  his  hands, 
he  may  make  such  disposition  of  it  as  he  chooses ;  ^  And  it  is  accord- 
ingly decided  that  a  valid  policy  of  life  insurance  is  assignable,  and, 
if  a  policy  is  in  good  faith,  and  not  for  the  purpose  of  assignment, 
taken  out,  either  by  the  insured  himself  or  by  another  who  has  an 
insurable  interest  in  his  life,  it  may  be  lawfully  assigned  to  one 
who  has  no  insurable  interest  in  the  life  of  the  insured,  and  the 
assignee  may,  therefore,  enforce  collection  of  the  full  amount  of 
the  policy  from  the  insurer,  where  the  assignment  is  general  and 
absolute.'^  In  Ohio,  the  rule  is  held  not  limited  to  contract  prohibi- 
tions, but  extends  to  statutory  ones ;  ^  and  in  that  state  a  statute 
intended  to  protect  the  rights  of  the  wife  and  children  does  not 
conflict  with  the  doctrine  that  a  person  may  insure  his  own  life 
and  assign  the  policy  to  one  without  an  insurable  interest.^    So  in 

'Mutual    Protection    Ins.    Co.    v.  Rhode  Island. — Clark  v.  Allen,  11 

Hamilton,  5  Sneed    (37  Tenn.)    269.  R.  I.  439,  23  Am.  Rep.  49(5. 

See  D'Arcy  v.  Mutual  Life  In.s.  Co.  Vermont. — Currier   v.    Continental 

24  Pick.  (108  Tenn.)  568,  577;  Shan-  Ins.  Co.  57  Vt.  496,  52  Am.  Rep.  1^4, 

non's  An  not.  Code  1896,  p.  815,  note  note. 

6;  Id.  sec.  4030,  note  32.  England. — Law   v.   London   Policy 

As   to   notice   of  assit^nment ;    life  Co.  1  Kay  &  J.  223;  Dalby  v.  India 

policy,  see  §§  2329,  2330  herein.  &  London   Life  As.sur.   Co.   15   Com. 

n<:arl  V.  Shaw,  1  Johns.  Cas.   (N.  B.  365,  13  Eng.  Rul.  Cas.  383. 

Y.)  313,  1  Am.  Dec.  117.  See  §§  918,  919  herein. 

As  to  assignment  of  life  policies,  ^  Vallon    v.    National    Loan    Fund 

see  §§  2326  et  seq.  herein.  Life  Assur.   Soc.  20  N.  Y.  32.     See 

^lAIurphy  v.  Red,  64  I\liss.  614,  60  §  894b  herein. 

Am.  Kcj).  68,  1  So.  761,  cithuj:  "^  Sleinl)ack  v.  Diepenbrock,  158  N. 

Utiited    States.— Connecticut     Ins.  Y.  24,  44  L.R.A.  417,  70  Am.  St.  Rep. 

Co.  V.  Schaefer,  94  U.  S.  457,  24  L.  424,  52  N.  E.  662. 

ed.  251.  8  Eckel  v.  Renner,  41  Ohio  St.  232. 

Indiann. — Provident    Ins.     Co.    v.  ^  Keckley  v.   Coshocton   Glass   Co. 

Baum,  29  Ind.  236.  86  Ohio  St.  213,  99  N.  E.  299,  Rev. 

^'ew    York. — Rawls    v.    American  Stat.    sec.    3628,    Genk    Code,    sec. 

Ins.  Co.  27  N.  Y.  282,  84  Am.  Dec.  9393-9396. 
280. 
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Indiana,  although  a  state  statute  governing  insurance  companies 
organized  therein  prohibits  assignments  to  persons  without  an  in- 
surable interest  in  assured's  life,  unless  made  to  secure  a  debt  and 
then  only  to  the  extent  thereof,  the  balance  being  payable  to  Uie 
beneficiaiy  or  assured's  estate,  still,  if  it  appears  that  insurer  is  a 
foreign  corporation  the  effect  of  such  prohibitory  statute  will  not 
be  considered  by  the  court,  and  an  assignment  of  a  policy  issued  by 
such  foreign  company  to  insured  who  pays  the  premiums  will  not 
be  held  invalid  even  though  the  assignee  has  no  insurable  interest 
where  the  transaction  is  made  in  good  faith  and  is  not  a  mere  cover 
for  a  wager  policy.^"    So,  under  an  Arkansas  decision,  since  a  per- 
son has  an  insurable  interest  in  his  own  life,  the  doctrine  is  asserted 
that  he  may  transfer  to  anyone  a  policy  thereon,  issued  to  him 
and  payable  to  his  executors,  administrators  and  assigns,  and  such 
assignment  is,  as  between  the  parties  thereto,  valid  even  though 
said^  assignment  was  in  fraud  of  creditors  and  without  consider- 
ation, the  right  to  attack  the  same  being  only  in  the. creditors  and 
not  in  the  administrator.    But,  although  said  doctrine  was  asserted 
the  claim  was  made  that  assured  transferred  the  policy  in  view  of 
approaching  death,  with  intent  that  the  assignee  should  hold  the 
same  for  the  maintenance  and  education  of  assured's  minor  orphan 
children."     Again,  a  policy  is  not  a  w^ager  as  a  matter  of  law, 
although  taken  out  by  one  on  his  own  life  and  assigned  to  one  not 
within  the  degree  of  relationship  which  constitutes  an  insurable 
interest,  where  the  evidence  is  such  as  to  a  reasonable  expectation 
of  advantage  or  as  to  pecuniary  interest  that  the  question  is  a  proper 
one  for  the  jury.^^ 

In  Texas,  although  the  policy  is  void  as  a  gaming  contract  where 
the  assignee  has  no  insurable  interest  in  the  life  insured,^^  and 
although  this  applies  to  the  assignee,^*  still  the  policy  is  not  invali- 
dated thereby,^^  for  the  insurer  is  not  released,  it  must  perform  its 
contract,  leaving  the  law  to  dispose  of  the  proceeds  among  the  per- 
sons found  entitled  thereto ;  ^^  said  assignee  is,  therefore,  entitled  to 
reimbursement  to  the  extent  of  the  amounts  paid  out  by  him  with 
interest;  "  that  is,  he  or  the  beneficiary  may  collect  and  apply  the 

10  Metropolitan    Life    Ins.    Co.    v.  W.  51,  40  Ins.  L.  J.  1G83.     See  eita- 

Brown    (Davis  v.   Brown)    159   Ind.  tions   of    Texas    cases    under    §    919 

644,  65  N.  E.  908,  32  Ins.  L.  J.  322;  herein. 

Burns'  Rev.  St.  Ind.  1901,  sec.  4914h.  i*  Dugaer  v.  Mutual  Life  Ins.  Co. 

"  Matlock  V.  Bledsoe,  77  Ark.  GO,  —  Tex.  Civ.  App.  — ,  81  S.  W.  335. 

90  S.  W.  848.  ^^  Equitable  Life  Ins.  Co.  v.  Hazle- 

12  Kopetovske  v.  Mutual  Life  Ins.  wood,  75  Tex.  338,  7  L.R.A.  217,  16 

Co.  of  N.  Y.  187  Fed.  499,  111  C.  C.  Am.  St.  Rep.  893,  12  S.  W.  021. 

A.  265,  40  Ins.  L.  J.  1661.  ^«  Cheeves  v.  Anders,  87  Tex.  287, 

"      13  Manhattan     Life     Ins.     Co.     v.  47  Am.  St.  Rep.  107,  28  S.  W.  274. 

Cohen,  —  Tex.  Civ.  App.  — ,  139  S.  "  Manhattan     Life     Ins.     Co.     v. 
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proceeds  to  the  extinoui>hment  of  his  debt,  if  he  have  one,  and 
such  sum  as  he  may  have  disbursed  for  the  purpose  of  keeping  the 
pohcv  aHve,  and  the  surphi*  must  be  paid  to  the  heirs  of  the  in- 
sured/«  and  he  will  hold  the  proceeds  as  trustee  for  the  benefit  of 
those 'entitled  to  receive  them.^^  But  this  last  doctrine  is  held  in- 
applicable where  such  a  trust  is  absolutely  repudiated  by  the  as- 
signee and  he  claims  the  entire  amount  less  sums  loaned  by  the 
insurer:  nor  is  said  assignee  entitled  to  reimbursement  of  money 
advanced  as  a  consideration  for  the  assignment  where  it  was  so 
advanced  in  aid  of  gambling  transactions  in  futures  and  void.^o 
In  Pennsvlvania,  it  is  decided  that  if  the  assignor  parts  with  all 
control  over  the  policy  under  a  life  risk  by  an  absolute  assignment, 
and  the  assignee  has  no  interest  in  the  life,  he  cannot  recover.^ 
But  it  is  also  held  in  this  last  case  that  an  assignee  has  an  insurable 
interest  in  a  policy  taken  out  by  insured  on  his  own  life,  where 
such  assignee,  a  young  girl,  has  been  befriended  by  assured,  and 
her  expenses  for^  education  have  been  paid  by  him.  she  having 
rendered,  for  small  remuneration,  slight  services  for  him,  and  that 
this  is  so  even  though  she  is  of  no  kin  to  assured ;  that  is,  although 
assured  mav  be  under  no  legal  obligations  to  a  person,  still  an  as- 
signment may  be  valid  when  the  policy  is  so  procured  by  assured 
and  an  assignment  is  made  to  such  person,  where  assured  has  cre- 
ated an  insurable  interest  in  said  assignee  by  the  assumption  of 
some  relation  sufficient  to  constitute,  an  insurable  interest.^  In 
Kentucky,  it  is  determined  that  the  rule  that  a  person  who  has  no 
insurable  interest  in  another's  life  cannot  be  a  beneficiary  under  a 
policy  issued  upon  that  life  and  cannot  collect  the  insurance  there- 
on, applies  with  equal  force  after  the  policy  is  issued  and  the  bene- 
ficiary is  changed  by  assignment  or  otherwise  as  it  doe*  to  naming 
the  beneficiary  at  the  time  of  procuring  the  insurance ;  ^  and  in  that 
state  a  purchaser  of  a  life  policy  without  insurable  interest,  except  as 
creditor,  holds  the  proceeds,  in  excess  of  the  debt,  in  trust  for  the 
beneficiaries.*  But  under  another  decision  in  the  same  state  a  stat- 

Cohen,  Tex.  Civ.  App.  — ,  139  S.  See  citations  of  Pa.  cases  under  §  919 

W,  5l!  herein. 

i8E(|uitable  Life  Ins.  Co.  v.  Hazle-  2  Carpenter  v.  United   States  Life 

wood,  73  Tex.  338,  7  L.R.A.  217,  16  Ins.  Co.  IGl  Pa.  9,  23  L.R.A.  otl,  41 

Am.  St.  Rep.  893,  12  S.  W.  C21.  Am.  St.  Rep.  880,  28  Atl.  943.     See 

19  Checves  v.  Anders.  87  Tex.  287,  §5?  897,  1061,  1062a  herein. 

47  Am.  St.  Rep.  107,  28  S.  W.  274.  ^  Metropolitan    Life    Ins.    Co.    v. 

20^!anhattan     Life     Ins.     Co.     v.  Nelson,    170    Ky.   674,   L.R.A.1916F, 

Cohen,  —  Tex.  Civ.  App.  — ,  139  S.  4:)7,  186  S.  W.  521.     See  Ky.  cases 

W.  ol,  40  Ins.  L.  J.  1683.  cited  under  §  919  herein. 

1  Carpenter  v.  United  States  Life  *  Irons  v.  United  States  Life  Ins. 

Ins.   Co.   161   Pa.   St.  9,  41   Am.  St.  Co.  128  Ky.  640.  120  Am.  St.  Rep. 

Eep.  880,  28  Atl.  943,  23  L.R.A.  571.  318. 
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ute  of  a  foreign  state  providing  that  any  assignment  of  the  policy  or 
certificate  to  a  person  having  no  insurable  interest  in  the  insured  life 
shall  render  the  policy  or  certificate  void,*  has  no  extra-territorial 
eft'ect  in  Kentucky  so  as  to  invalidate  a  policy  valid  under  the  laws 
of  said  state  since  the  latter  has  the  right  to  determine  to  whom  a 
policy  may  be  assigned  when  the  policy  is  issued  and  the  assignment 
made  within  its  jurisdiction,  especially  sq  when  the  court  is  satisfied 
that  said  foreign  statute  was  only  intended  to  regulate  the  business 
done  in  the  state  of  its  enactment ;  and  this  applies  even  though  the 
insurer  was  a  corporation  formed  under  the  laws  of  such  foreign 
state.  The  court,  per  Hobson,  C.  J.,  also  said:  "If  this  policy  had 
been  made  payable  simply  to  the  executors  of  the  insured  and  had 
afterwards  been  assigned  by  him  to  his  nephew,  Clarence  Rupp,  it 
could  hardly  be  maintained  that  the  assignment,  being  valid  under 
the  laws  of  Kentucky,  could  be  held  invalid  because  of  the  statute  of 
Illinois,  and,  this  being  so,  it  is  hard  to  see  why  the  policy  might  not 
be  made  payable  in  the  first  place  to  the  nephew,  Clarence  Rupp.'^ 
But,  although  it  was  expressly  so  decided  as  above  stated,  still  in 
the  case  so  holding  the  principal  point  was  that  a  policy  was  valid 
when  payable  to  a  beneficiar}'  without  insurable  interest.®  In  Mis- 
souri an  assignment  to  one  without  insurable  interest  is  void  prima 
facie  although  in  case  of  a  creditor  assignee  he  may  hold  to  the 
extent  of  advances  made;  nor  does  an  assignee  of  such  assignee  take 
any  greater  rights  than  his  assignor  possessed.''' 

Again,  there  has  been  much  discussion  concerning  the  point 
whether  or  not  w^agers  were  valid  at  common  law,^  and  in  New 
York,  the  statute  14  George  III.  chapter  48.  in  so  far  as  it  prohibits 
such  insurances,  has  been  held  merely  declaratory ;  ^  and  it  is  decid- 
ed in  Wisconsin  that  said  enactment  was  never  in  force  in  that 
state.  1° 

Some  of  the  cases,  in  considering  this  question,  make  the  right 
of  the  assignee  to  recover  to  depend  upon  the  fact  whether  the  trans- 
action was  an  honest  and  bona  fide  one,  and  not  a  contrivance  to 
circumvent  the  law."    And  there  is  no  doubt  but  that  if  the  assign- 

B  Kurd's  Rev.  Stat.  111.  1909,  c.  73,  ^  Trenton  Mutual  Life  &  Fire  Ins.. 

sec.  238.                                                    .  Co.  v.  Johnson,  4  Zab.   (24  N.  J.  L.) 

®  Western    Life   Indemnity   Co.    v.  576.     See  §§  148  et  seq.  891,  herein. 

Rupp,  147  Ky.  489,  144  S.  W.  743,  9  Ruse  v.  .^hitual  Benefit  Ins.   Co. 

41  Ins.  L.  J.  86:5;  Rupp  v.  Western  23  N.  Y.  516.    See  §§  148  et  seq.,  891, 

Indemnity  Co.  138  Ky.  18,  29  L.R.A.  herein. 

(N.S.)  675,  127  S.  W.  490.  1°  Hurd   v.    Doty,   86   Wis.   1,   21 

'Locke  V.  Bowman,  108  Mo.  App.  L.R.A.  746,  56  N.  W.  371. 

121,  151  S.  W.  468.     See  also  Tripp  ii  Clark  v.  Allen,  11  R.  I.  439,  23. 

V.  Jordan,  177  Mo.  App.  339,  164  S.  Am.  Rep.  496;  Connecticut  Ins.  Co. 

W.  158;  Ileusner  v.  Mutual  Life  Ins.  v.  Schaefer,  94  U.  S.  457,  24  L.  ed. 

Co.  47  Mo.  App.  336,  343.  251,  per  Bradley,  J.    See  Langdon  v. 

1982 


PARTICULAR  INSURABLE  INTERESTS  §  914a 

ment  clearly  appears  to  be  a  mere  cover  for  what  is  denominated  a 
wager,  the  assignee  ha\'ing  no  insurable  interest,  it  would  be  void.^^ 
So  in  a  federal  case  it  is  held  that  one  not  the  wife,  child,  brother, 
sister,  or  creditor  of  assured  may  have  an  insurable  interest  in  the 
life;  ^'  and  also  that  one  may  insure  his  own  life  and  designate 
another  as  payee,  and  the  latter  need  not  prove  an  insurable  inter- 
est.i* 

An  endowment  policy  payable  to  the  assured  or  his  assigns  at  a 
certain  date,  or,  if  he  should  die  before  that  time,  to  his  legal  rep- 
resentatives, is  assignable  by  the  assured,  where  the  assignment  is 
not  made  to  cover  a  mere  speculative  risk ;  and  the  insurance  passes 
to  the  assignee,  though  the  assured  dies  within  the  endowment 
period.^^  And  where  assured  makes  an  absolute  sale  of  an  endow- 
ment policy  on  his  life  to  one  without  an  insurable  interest  and 
duly  assigns  the  policy  to  him,  there  being  no  fraud,  he  is  estopped 
both  as  against  the  assignee  and  as  against  the  society  to  deny  the 
validity  of  such  assignment,  and  it  cannot  avail  him  that  he  notified 
the  society  in  which  he  was  assured  that  he  repudiates  the  assign- 
ment.^® 

After  a  loss  and  fixed  liability  have  attached  upon  a  policy  of 
life  insurance,  it  is  of  no  concern  whatever  w^hether  an  assignee  has 
or  has  not  an  interest  in  the  life  insured." 

§  914a.  Same  subject:  the  Federal  case  of  Grigsby  v.  Russell. — 
One  of  the  most  important,  if  not  the  most  important,  of  the  deci- 
sions upon  the  subject  here  nnder  consideration  is  that  rendered 
by  the  Federal  Supreme  Court  in  Grigsby  v.  Russell,^^  wherein  it 
is  determined  that  the  holder  of  a  valid  policy  of  insurance  upon 
his  own  life  maj%  as  a  matter  of  financial  necessity,  make  a  valid 
assignment  of  the  policy  to  a  person  having  no  insurable  interest 

Mutual  Life  Ins.   Co.  14  Fed.  272.  "dark  v.  Equitable  Life  Assur. 

See  §  918  herein.  Soe.   (U.  S.  C,  C.)  143  Fed.  175,  35 

^^  See  Cammack  v.  Lewis,  15  Wall.  Ins.  L.  J.  566, 

(82  U.  S.)  643,  21  L.  ed.  244;  War-  "  Curtiss  v.  ^tna  Life  Ins.  Co.  90 

nock  V.  Davis,  104  U.  S.  775,  26  L.  Cal.  245,  25  Am.   St.  Rep.  114,  27 

ed.  924.    See  Stevens'  Admr.  v.  War-  Pac.  211. 

ner's  Admr.  101  :\Iass.  564,  566.    See  ^^  222  U.  S.  149,  56  L.  ed.  133.  32 

§§  894a,  918  herein.  Sup.    Ct.   58,   36   L.R.A.(N.S.)    642, 

"Kentuokv  Life  &  Accident  Ins.  Ann.  Cas.  1913B.  863  and  note,  41 

Co.  V.  Hamilton,  11  C.  C.  A.  42,  63  Ins.  L.  J.  301.  rev's?  decree  in  Russell 

Fed.  93,  22  U.  S.  App.  386,  24  Ins.  v.  Grigsby,  168  Fed.  577,  94  C.  C.  A. 

L.  J.  43.  61,  assignment  of  policy  in  this  case 

^*  Robinson  v.  United   States  Mu-  was  made  in  Tennessee, 

tual   Accident  Assoc.    (U.   S.   C.   C.)  As  to  liability  of  assignment  of  in- 

68  Fed.  825.    See  §  894b  herein.  terest  in  life  insurance  policy  to  one 

^^  Mutual   Life   Ins.    Co.   v.    Arm-  pavins:    ]iremiunis,    see    notes    in    3 

strong,  117  U.  S.  591,  29  L.  ed.  997,  L.R.A.(N.S.)     935,    and    33    L.R.A. 

6  Sup.  Ct.  877.  (N.S.)  949. 
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in  the  life  of  the  insured,  in  consideration  of  a  nominal  or  small 
sum  of  money  and  an  undertaking  to  pay  the  premiums  due  and 
to  become  due,  and  the  assignee  takes  the  entire  interest  in  the 
policy  as  against  the  personal  representatives  of  the  insured. 

The  importance  of  this  case,  having  in  view  its  effect  as  to  prior 
decisions  in  the  same  court,  and  also  certain  reasons  influencing 
other  decisions  both  in  that  court  and  elsewhere,  justifies  the  in- 
sertion here  of  what  is  so  clearly  and  concisely  stated  by  ]\Ir.  Justice 
Holmes,  who  gave  the  opinion  and  who  says:  "This  is  a  bill  of 
interpleader  brought  by  an  insurance  company  to  determine 
whether  a  policy  of  insurance  issued  to  John  C.  Burchard,  now 
deceased,  upon  his  life,  shall  be  paid  to  his  administrators  or  to  an 
assignee,  the  company  having  turned  the  amount  into  court.  The 
material  facts  are  that  after  he  had  paid  two  premiums  and  a  third 
was  overdue,  Burchard,  being  in  want  and  needing  money  for  a 
surgical  operation,  asked  Dr.  Grigsby  to  buy  the  policy,  and  sold  it 
.  to  him  in  consideration  of  $100  and  Grisgby's  undertaking  to  pay 
the  premiums  due  or  to  become  due;  and  that  Grigsby  had  no 
interest  in  the  life  of  the  assured.  The  circuit  court  of  appeals,  in 
deference  to  some  intimations  of  this  court,  held  the  assignment 
valid  only  to  the  extent  of  the  money  actually  given  for  it  and  the 
premiums  subsequently  paid.-^^ 

"Of  course,  the  ground  suggested  for  denying  the  validity  of  an 
assignment  to  a  person  having  no  interest  in  the  life  insured  is  the 
public  policy  that  refuses  to  allow  insurance  to  be  taken  out  by 
such  persons  in  the  first  place.  A  contract  of  insurance  upon  a  life 
in  which  the  assured  has  no  interest  is  a  pure  wager  that  gives  the 
insured  a  sinister  counter  interest  in  having  the  life  come  to  an 
end.  And  although  that  counter  interest  always  exists,  as  early  was 
emphasized  for  England  in  the  famous  case  of  Wainewright  (Janus 
Weathercock),  the  chance  that  in  some  cases  it  may  prove  a  suf- 
ficient motive  for  crime  is  greatly  enhanced  if  the  whole  world  of 
the  unscrupulous  are  free  to  bet  on  what  life  they  choose.  The 
very  meaning  of  an  insurable  interest  is  an  interest  in  having  the 
life  continue  and  so  one  that  is  opposed  to  crime.  And  what,  per- 
haps, is  more  important,  the  existence  of  such  an  interest  makes  a 
roughly  selected  class  of  |)ersons  who,  by  their  general  relations 
with  the  person  whose  life  is  insured,  are  less  likely  than  criminals 
at  large  to  attempt  to  compass  his  death. 

"But  when  the  question  arises  upon  an  assignment,  it  is  as.sumed 
that  the  objection  to  the  insurance  as  a  wager  is  out  of  the  case.  In 
the  present  instance  the  policy  was  perfectly  good.  There  was  a 
faint  suggestion  in  argument  that  it  had  become  void  by  the  faW- 

19  RnsHoll  V.  Grigsby,  168  Fed.  ru7 .  04  C.  C.  A.  61. 
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ure  of  Burchard  to  pay  the  third  premium  ad  diem,  and  that  when 
Grigsby  paid,  he  was  making  a  new  contract.  But  a  condition  in  a 
poHcy  that  it  shall  be  void  if  premiums  are  not  paid  when  due 
means  only  that  it  shall  be  voidable  at  the  option  of  the  company. 2° 
The  company  waived  the  breach,  if  there  was  one,  and  the  original 
contract  with  Burchard  remained  on  foot.  No  question  as  to  the 
character  of  that  contract  is  before  us.  It  has  been  performed  and 
the  money  is  in  court.  But  this  being  so,  not  only  does  the  ob- 
jection to  wagers  disappear,  but  also  the  principle  of  public  policy 
referred  to,  at  least,  in  its  most  convincing  form.  The  danger  that 
might  arise  from  a  general  licen.se  to  all  to  insure  whom  they. like 
does  not  exi,st.  Obviously  it  is  a  very  different  thing  from  granting 
such  a  general  license,  to  allow  the  holder  of  a  valid  insurance 
upon  his  own  life  to  transfer  it  to  one  whom  he,  the  party  most 
concerned,  is  not  afraid  to  trust.  The  law  has  no  universal  cynic 
fear  of  the  temptation  opened  by  a  pecuniary  benefit  accruing  upon 
a  death.  It  shows  no  prejudice  against  remainders  after  life  e.-tates, 
even  by  the  rule  in  Shelley's  Case.  Indeed,  the  ground  of  the  ob- 
jection to  life  insurance  without  interest  in  the  earlier  English 
cases  was  not  the  temptation  to  murder,  but  the  fact  that  such 
wagers  came  to  be  regarded  as  a  mischievous  kind  of  gaming.^ 
"On  the  other  hand,  life  insurance  has  become  in  our  days  one 
of  the  best  recognized  forms  of  investment  and  self-compelled  sav- 
ing. So  far  as  reasonable  safety  permits,  it  is  desirable  to  give  to 
life  policies  the  ordinary  characteristics  of  property.  This  is  recog- 
nized by  the  bankruptcy  law ,2  which  provides  that  unless  the  cash 
surrender  value  of  a  policy  like  the  one  before  us  is  secured  to  the 
trustee  within  thirty  da^'s  after  it  has  been  stated,  the  policy  shall 
pass  to  the  trustee  as  assets.  Of  course  the  trustee  may  have  no 
interest  in  the  bankrupt's  life.  To  deny  the  right  to  sell  except  to 
persons  having  such  an  interest  is  to  diminish  appreciably  the  value 
of  the  contract  in  the  owner's  hands.  The  collateral  difficulty  that 
arose  from  regarding  life  insurance  as  a  contract  of  indemnity 
only,'  long  has  disappeared.*  And  cases  in  which  a  person  hav- 
ing an  interest  lends  himself  to  one  without  any,  as  a  cloak  to  what 
is,  in  its  inception,  a  wager,  have  no  similarity  to  those  where  an 
honest  contract  is  sold  in  good  faith.  1 

20  Knickerbocker  Life   Ins.    Co.   v.       '  Godsall  v.  Boldero,  9  East,  72. 
Norton,  96  U.  S.  234,  24  L.  ed.  689;        *  Phoenix  ^hitual   Life  Ins.  Co.  v. 
Oakes  v.  lytanufacturers'  Fire  &  Ma-    Bailey,  13  Wall.  (80  U.  S.)   616,  20 
rine  Ins.  Co.  135  Mass.  248.  L.  ed.  501. 

1  Stat.  14  Georsre  III.  c.  48. 

2  Sec.   70    (U.   S.  Comp.   St.  1901, 
p.  3451). 
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"Coming  to  the  authorities  in  this  court,  it  is  true  that  there  are 
intimations  in  favor  of  the  result  come  to  by  the  Circuit  Court  of 
Appeals.  But  the  case  in  which  the  strongest  of  them  occur  was 
one  of  the  type  just  referred  to,  the  policy  having  been  taken  out 
for  the  purpose  of  allowing  a  stranger  association  to  pay  the  pre- 
miums and  receive  the  greater  part  of  the  benefit,  and  having  been 
assigned  to  it  at  once.^  On  the  other  hand,  it  has  been  decided 
that  a  valid  policy  is  not  avoided  by  the  cessation  of  the  insurable 
interest,  even  as  against  the  insurer,  unless  so  provided  by  the  policy 
itself.^  And  expressions  more  or  less  in  favor  of  the  doctrine  that 
we  adopt  are  to  be  found  also  in  ^tna  Life  Insurance  Company  v. 
France.'''  It  is  enough  to  say  that  while  the  court  below  might 
hesitate  to  decide  against  the  language  of  Warnock  v.  Davis,*  there 
has  been  no  decision  that  precludes  us  from  exercising  our  own 
judgment  upon  this  much  debated  point.  It  is  at  least  satisfactory 
to  learn  from  the  decisions  below  that  in  Tennessee,  where  this 
assignment  was  made,  although  there  has  been  much  division  of 
opinion,  the  Supreme  Court  of  that  state  came  to  the  conclusion 
that  we  adopt,  in  an  unreported  case.^  The  law  in  England  and 
the  preponderance  of  decisions  in  our  state  are  on  the  same  side," 

§  914b.  Same  subject:  assignment  in  furtherance  of  agreement. — 
If  the  assured  in  furtherance  and  in  consummation  of  an  agree- 
ment takes  out  a  policy  in  his  own  name  and  assigns  it  to  a  person 
who,  without  an  insurable  interest  in  insured's  life,  pays  the  pre- 
miums and  is  to  receive  the  benefits  or  proceeds  of  the  policy  in 
whole  or  in  part,  then  it  is  undoubted  that  if  such  agreement  ap- 
pears from  the  evidence  to  have  been  intended  to  evade  or  circum- 
vent the  law  against  wagering  contracts,  the  assignment  so  made  to 
effectuate  the  same  is  invalid  and  unenforceable.  Some  of  the 
decisions,  however,  hold  that  the  policy  is  not  void  so  as  to  preclude 
the  assignee  from  being  entitled  to  his  advances  made,  and  it  seems 
that  in  one  state,  hereinafter  noted,  an  assignment  so  made  is  en- 
forceable, or  at  least  that  such  an  assignment  does  not  of  itself  alone 
make  the  policy  or  transaction  a  wager;  and  it  is  also  held  in  an- 
other case  that  the  burden  of  proof  rests  upon  defendant  to  show 
that  it  is  a  wager.  The  test,  however,  is  that  first-above  stated, 
which  is  this:  Is  or  is  not  such  an  agreement  intended  as  a  mere 
cover  for  a  wager?    Is  it  the  purpose  to  circumvent  the  law  against 

^Warnock  v.  Davis,  104  U.  S.  775,  tnal  Life  Ins.  Co.  v.  Armstrong,  117 

26  L.  ed.  924.  U.  S.  591,  29  L.  ed.  997,  6  Sup.  Ct. 

^  Connecticut  Mutual  Life  Ins.  Co.  877. 

V.  Schaefer,  94  U.  S.  457,  24  L.  ed.  8  io4  U.  S.  775,  26  L.  ed.  924. 

251.  9  Lewis    v.    Edwards     (Dec.    1903 

'94  U.  S.  561,  24  L.  ed.  287;  Mu-  Term). 
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wagering  contracts?  If  the  transaction  is  so  intended  and  does  so 
circumvent  the  law,  and  it  is  consummated  then  it  falls  witliin  the 
rule  against  wager  policies  and  is  unenforceable  at  least  to  the  ex- 
tent that  it  is  within  the  rule. 

In  a  Federal  ca^e  it  is  held  that  an  assignment  of  a  policy  of  life 
insurance  immediately  upon  its  issue  is  invalid,  when  the  purpose 
is  to  evade  the  rule  that  the  issue  of  a  policy  to  one  without  an  in- 
surable interest  renders  it  void.^° 

Under  an  Arkansas  decision  agreements  between  a.ssured  and 
another  without  insurable  interest  whereby  premiums  are  to  be 
paid  by  the  latter  and  the  policy  be  taken  out  in  his  name,  or  that 
the  policy  shall  be  taken  out  to  the  estate  of  assured  and  assigned 
to  one  without  insurable  interest  in  the  life  insured  are  void  as 
wagering  contracts  where  the  beneficiarv'  is  to  receive  the  proceeds 
of  the  insurance  under  said  agreement.  If,  however,  there  exists 
no  such  agreement  as  to  the  payment  of  premiums  and  receipt  of 
benefits  by  one  without  insurable  interest  the  policy  will  not  be  void 
even  though  the  beneficiary  has  no  insurable  interest  for  the  right 
of  a  person  to  insure  his  own  life,  carry  the  insurance  and  make  the 
policy  payable  to  one  without  an  insurable  interest  will  be  sus- 
tained." It  is  also  held  in  that  state  that  if  a  policy  is  taken  out 
by  a.ssured  in  conformity  with  agreement  with  another  without  in- 
surable interest,  that  the  policy  be  assigned  to  and  premiums  paid 
by  him  and  that  he  should  have  part  of  the  insurance  money,  but 
that  the  balance  should  be  paid  a^sured's  estate,  then,  if  the  ar- 
rangement was  carried  out  but  was  a  mere  cover  for  a  wager,  it 
was  void,  but  if  said  agreement  was  not  consummated  or  "if  as- 
sured borrowed  money  to  pay  premiums  and  the  assignment  was: 
only  intended  to  secure  the  debt  the  policy  is  valid.^^  Again,  in.. 
another  case  it  appeared  that  in  pursuance  of  a  verbal  agreement  a 
person  made  application  for  insurance  on  his  life  and  his  nephew 
paid  the  first  two  premiums  and  the  policies  were  assigned  to  said 
nephew.  There  were  two  policies  of  equal  amounts.  Said  agree- 
ment was  reduced  to  writing  after  the  policias  were  issued.  One  of 
the  policies  could  be  released  by  assured  from  the  assignment  after 
two  years  by  paying  the  premiums  on  both  policies,  but  if  lie  failed 
to  pay  the  third  or  any  subsequent  premiums  one  of  the  policies 
reverted  to  the  assignee  and  if  assured  died  during  the  first  two 
years  while  the  policies  were  being  sustained  by  assured  then  one 

"Gordon  v.  Ware  National  Bank,  in    Pnulential    Ins.   Co.   v.   Williams 

132  Fed.   444,   65  C.   C.  A.   580,   67  113  Ark.  373,  168  S.  W.  1114. 
L.R.A.  550.  12  priidenlial   Ins.   Co.  of  America 

11  Laiigford    v.    National    Life    &  v.  WiUiamii,  113  Ark.  373,  168  S    W 

Accident  Ins.  Co.  116  Ark.  527,  173  1114. 
S.  W.  414,  so  construing  the  decision 
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of  the  policies  was  to  be  paid  his  estate.  Before  the  third  premium 
matured  assured  died  and  the  policies  were  then  in  his  possession. 
It  was  claimed,  however,  that  they  had  been  given  him  to  show  to 
his  wife.  The  assignment  was  not  made  to  secure  any  debt  that 
was  made  for  the  sole  purpose  of  having  his  nephew  pay  the  pre- 
miums as  the  insured  was  unable  to  do  so.  The  nephew  had  no 
insurable  interest  ^^  either  by  reason  of  his  relationship  or  other- 
wise. It  was  held  that  the  assignment  under  the  agreement  was 
speculative  and  a  mere  wager,  even  though  no  fraud,  deception,  or 
moral  turpitude  appeared,  and  was  therefore  contrary  to  public 
policy  and  void.  It  was,  however,  also  held  that  the  assignee  had 
an  actual  interest  to  the  extent  of  the  premiums  paid  by  him,  but 
onlv  to  that  extent.^* 

So  it  is  decided  in  Kansas  that  an  agreement  by  which  part  of  the 
insurance  provided  for  in  a  life  policy  is  assigned  by  the  insured 
and  the  beneficiary  to  assured's  uncle,  who  has  no  insurable  interest 
in  said  assured  life,  upon  consideration  that  the  assignee  is  to  pay 
all  accruing  premiums,  is  opposed  to  public  policy,  and  neither 
•such  assignee  nor  beneficiary  can  recover  on  the  insurance  policy. ^^ 

It  is  determined  in  a  Georgia  case  that  if  an  assignment  is  made 
by  insured  to  a  person  who  agrees  to  pay  a  premium  therein  upon 
condition  that  insured  repay  him  within  a  certain  time,  otherwise 
the  assignee  is  to  retain  the  policy  but  is  to  pay  insured's  children 
a  specified  proportionate  amount  of  the  insurance  in  case  insured 
dies,  in  a  certain  number  of.  days,  the  policy  is  a  wager  and  recovery 
of  said  policy  proceeds  less  the  amount  paid  by  him  for  the  pre- 
miums can  be  had  from  the  assignee. ^^ 

In  Kentucky  if  a  policy  is  issued  to  a  person  on  his  own  life 
pursuant  to  an  arrangement  whereby  it  is  shortly  thereafter  as-' 
signed  to  one  without  an  insurable  interest  in  the  insured  life  it 
constitutes  an  evasion  of  the  law,  and  the  validity  of  the  policy 
must  be  determined  from  the  contract  between  the  parties  prior  to 
and  at  the  time  of  the  issuance  and  any  subsequent  attempt  to 
modify  the  original  agreement  between  them  cannot  affect  the 
rights  of  the  assurer.^''  So  it  is  also  decided  that  if  an  assignment 
was  contemplated  at  the  time  the  insurance  was  procured  and  the 
assignee  was  to  carry  the  insurance,  by  paying  premiums,   and 

13  See  1069  herein.  934n,  115  Am.  St.  Rep.  189,  83  Pac. 

1*  McKae  v.  Warmack,  98  Ark.  52,  410,  35  Ins.  L.  J.  253. 

33  L.R.A.(N.S.)    949,  and   note    (on  ^^  QuiUian  v.  Johnson,  122  Ga.  41, 

validity  of  a-ssignment  of  life  policy  40  S.  E.  801. 

to    one    paying    premiums),    135    S.  ^'^  O'Connor's    Admr.    v.    Equitable 

W.  807,  40  Ins.  L.  J.  1144.  Life  Society  of  U.   S.  170  Ky.  715, 

15  Metropolitan    Life    Ins.    Co.    v.  180  S.  W.  502. 
Elison,  72  Kan.  199,  3  L.R.A.(N.S.) 
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receive  the  entire  policy  proceeds  and  the  assignee  has  no  insurable 
interest  in  the  life  insured  the  assignment  is  void  as  between  the 
insurer  and  the  assignee  and  also  as  between  the  personal  rep- 
resentative of  insured  and  the  insurer,  as  such  policy  is  a  mere 
evasion  of  the  rule  as  to  wagers ;  and  this  applies  to  an  agreement 
to  take  out  a  policy  and  assign  it  to  a  niece,  she  paying  the  pre- 
miums and  taking  the  proceeds.^*  So  under  another  decision,  a 
life  policy  is  a  wagering  contract  and  void  when  procured  on  the 
understanding  that  the  insured  is  to  secure  it,  and  for  a  considera- 
tion, assign  it  to  one  having  no  insurable  interest  in  his  life,  who  is 
to  pay  the  premiums  on  it,  and  it  is  assigned  and  delivered  to  the 
latter  without  coming  into  assured's  possession ;  and  this  is  so  even 
though  said  policy  is  payable  to  the  estate  of  insured. ■^^ 

Under  a  Missouri  decision  where  a  policy  is' taken  out  by  assured 
through  inducement  of  a  beneficiary  without  insurable  interest  and 
upon  an  understanding  between  them  that  the  policy  shall  be  held 
as  security  for  insured's  indebtedness  is  speculative,  except  to  the 
extent  of  said  debt,  and  only  enough  of  the  proceeds  to  satisfy  the 
beneficiary's  debt  can  be  retained.^" 

In  New  York  although  a  life  policy  taken  out  by  one  upon  his 
own  life,  for  the  purpose  of  assigning  it  to  another  having  no  in- 
surable interest,  will  be  invalid,^  still  it  is  also  decided  that  one 

*^  Equitable    Life    Assur.    Soc.    v.  interest  in  the  policy  until  it  was  as- 

O'Connor's  Admr.  162  Ky.  262,  172  signed  to  him  subsequent  to  the  de- 

S.   W.  496.     See  also  Smith  v.   Ag-  livery.     In   the   last   case   the   insur- 

new,  137  Ky.  83,  122  S.  W.  231.  ance  company  had  paid  the  money  to 

^^  Bromley  v.  Washington  Life  Ins.  the    persons    to    whom    the    policies 

Co.  122  Ky.^402,  5  L.R.A.(N.S.)  747,  were  payable  and  after  this  was  sued 

and  note  (on  defense  of  want  of  in-  by  the  administrator  of  the  assured, 

surable  interest  as  affected  by  incon-  The  court  in  .deciding  that  the  insur- 

testable   clause),    121    Am.    St.   Rep,  ance   company   was    not    liable    used 

467,  12  Ann.  Cas.  685,  92  S.  W.  17,  this  language:      'The  transaction   as 

33  Ins.  L.  J.  498.    "The  cases  of  Pru-  to  each  policy  was  clearly  a  specula- 

dential    Life    Ins.    Co.    v.    Cummin's  tion  upon  the  hazard  of  human  life, 

Admr.  19  Ky.  L.  Rep.  1770,  44  S.  W.  and  consequently  a  gambling  scheme, 

431;    New    York    Life    Ins.    Co.    v.  pure  and  simple,  -which  rendered  the 

Brown's  Admr.  23  Ky.  L.  Rep.  2070,  policies  void,  because  against  public 

66  S.  W.  613;  and  Griffin's  Adniinis-  iiolicy;  and  if  void  no  cause  of  ac- 

trator  v.  Equitable  Assur.  Soc.  27  Kv.  tion  against  appellee  exists  in  favor 

L.  Rep.  313,  84  S.  W.  1164,  may  be  of  Griffin's  Administrator  for  recov- 

distinguished  from  this  case.     In  the  ery  of  the  proceeds.' "     Per  Hobson, 

tirst   case,    there   was   no   assignment  C.  J. 

of  the  policy  to  the  person  who  paid       ^°  Deal  v.  Hainley,  135  Mo.  App. 

the  premiums  and  the  court  simply  507,  116  S.  AV.  1,  38  Ins.  L.  J.  421. 
held    that    the    fact    that    a    stranger        ^  Steinback  v.  Diepenbrock,  158  N. 

paid   the   premiums    did   not   invali-  Y.   24,   44   L.R.A.   417,   70   Am.    St. 

date  the  policy.     In  the  second  case.  Rep.  424,  52  N.  E.  662. 
the  assignee  testified  that  he  had  no 
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who  has  advanced  premiums  to  assured  on  policies  for  the  benefit 
of  the  latter's  children  under  an  agreement  that  he  wa^  to  be  repaid 
the  same  out  of  the  proceeds  of  an  insurance  with  interest  and  a 
substantial  bonus  has  an  insurable  interest  as  creditor  and  may 
recover  the  amount  so  advanced  with  interest  and  a  judgment 
awarding  such  an  amount  and  excluding  the  bonus  was  upheld.^ 

Under  a  North  Carolina  decision  an  assignee,  who  for  want  of 
insurable  interest  cannot  recover,  is  prerluded  from  recovering  as 
assured's  administrator  under  a  policy  for  his  sole  benefit,  in  pur- 
suance and  consummation  of  an  agreement  between  assured  and 
him  that  he  should  receive  the  benefit  of  the  insurance.^ 

Again,  it  is  held  in  Pennsylvania  that  a  policy  on  another's 
life  taken  out  by  one  who  had  an  insurable  interest  therein,  for 
the  purpose  of  assigning  it  to  a  third  person  who  had  no  such 
insurable  interest,  is  void  as  a  wagering  policy  in  the  hands  of 
the  assignee.^ 

So  under  a  Tennessee  decision  even  though  an  insurable  interest 
in  an  assignee  under  a  policy  valid  where  issued  is  not  necessary, 
nevertheless  the  transfer  and  assignment  must  be  made  in  good 
faith  and  not  as  a  mere  colorable  evasion  of  the  law  against 
wagering  contracts;  and  this  applies  where  a  policy  is  taken  out 
by  assured  and  assigned  under  a  pre-existing  agreement  whereby 
the  assignees,  who  were  without  insurable  interest,  were  to  pay 
the  premium  and  have  the  benefit  of  the  policy  proceeds.^  But 
it  is  also  decided  in  a  later  case  in  that  state  that  if  a  life  policy 
is  taken  out  under  an  agreement  that  the  insurance  should  be 
secured  and  the  policy  assigned  to  one  having  no  insurable  in- 
terest, but  who  should  pay  the  premiums  on  the  policy,  and  re- 
ceive the  proceeds  thereof,  such  policy  is  not  void,  but  the 
assignment  can  be  enforced  although  the  assignee  may  be  com- 
pelled to  turn  over  to  the  estate  of  the  insured  the  amounti  re- 
covered less  what  the  policies  have  cost  him  by  way  of  moneys 
advanced.^ 

It  is  determined,  however,  in  a  Vermont  case  that  even  though 

^  Reid  V.  Provident  Savings'   Life  Cunningham  v.  Smith,  70  Pa.  St.  450, 

Assurance  Soc.  190  N.  Y.  Ill,  82  N.  cotisidered  under  §  915  herein. 

E.  734,  37  Ins.  L.  J.  206.  ^  Clement  v.   New   York  Life  Ins. 

3  Hinton  v.  Mutual  Reserve  Fund  Co.  101  Tenn.  22,  42  L.R.A.  247,  70 
Life  Assoc.  125  N.  Car.  314,  102  Am.  Am.  St.  Rep.  650,  27  Ins.  L.  J.  827. 
St.  Rep.  545,  65  L.R.A.  165,  47  S.  E.  See  also  Quinn  v.  Supreme  Council, 
474.  Catholic    Knights     of    America,    99 

4  Keystone  Mutual  Benefit  Ins.  Co.  Tenn.  80,  41  S.  W.  343  (agreement: 
V.  Norris,  115  Pa.  St.  446,  2  Am.  St.  void). 

Rep.    572,    8    Atl.    638.      See    Penn.       ^  Bendet  v.  Ellis,  120  Tenn.  277,  18 
cases  cited  under  §  919  herein,  see   L.R.A.  (N.S.)  114,  111  S.  W.  795. 
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the  policy  was  procured  by  assured  with  the  purpose  of  immediately 
assi.i^ning  it  to  one  without  insurable  interest  and  the  assignment 
is  delivered  to  the  assignee,  and  retained  in  his  possession,  it  is, 
nevertheless,  not  a  wager,  since  a  person  has  an  insurable  interest 
in  his  own  and  may  procure  a  policy  thereon  for  the  benefit  of 
one  who  has  no  such  interest  and  who  makes  no  outlay  in  the 
matter.''' 

So  under  a  Canada  decision  if  insured  is  then  unable  to  pay  the 
premiums  and  immediately  after  taking  out  a  policy,  in  further- 
ance of  a  pre-existing  intention  so  to  do,  assigns  it  to  a  third  party, 
for  a  consideration,  who  pays  said  premiums,  it  is  not  a  wager 
where  there  was  an  intent  on  the  part  of  assured  to  redeem  the  pol- 
icy for  his  own  benefit.^ 

In  cases  of  the  character  above  considered  it  is  held  that  it  con- 
stitutes an  affirmative  defense  that  the  policy  was  taken  out  under 
such  an  agreement  and  is  a  wager,  the  burden  of  proof  of  which 
rests  upon  defendant.^ 

§  914c.  Same  subject:  assignment  as  security  or  collateral:  for 
advances,  etc.,  or  to  creditor.^"  An  assignment  may  be  made  by 
assured  of  a  valid  policy  on  his  life  to  one  without  insurable  in- 
terest when  intended  as  security  for  an  existing  indebtedness,  and 
in  such  case  it  is  not  material  whether  the  debt  had  been  paid 
before  insured's  death."  So  a  valid  policy  on  his  own  life  may 
be  assigned  by  assured  to  a  person  without  insurable  interest  when 
made  in  good  faith  and  not  to  cover  a  wager,  but  to  secure  a  loan.^^ 
So  an  assignment  may  be  validly  made  of  a  fraternal  certificate 
to  secure  advances  to  insured  for  assessments,  fees,  etc.,  and  also 
other  advancements  and  loans,  and  the  policy  does  not  thereby 
become  a  wager  and  void.^^  So  a  contract  of  insurance  vahd  at 
its  inception  may  be  validly  assigned  to  one  without  insurable 
interest  in  the  life  insured  where  such  assignment  is  made  to 
secure  advances  made  to  insured  to  aid  in  his  support  and  also 
to  secure  premiums  advanced  to  keep  the  policy  in  force  where 
insured  was  unable  to  pay  the  same.^*  Again,  the  assignment  of 
a  laboring  woman,  living  apart  from  her  husband,  of  her  life  in- 

■^  Harrison's   Admr.   v.   Northwest-  ^^  Johnson  v.  Mutual   Benefit  Life 

ern  Mutual  Life  Ins.  Co.  78  Vt.  473,  Ins.   Co.  157  N.  Car.  100,  72  S.  E. 

112  Am.  St.  Rep.  932,  63  Atl.  321.  847,  41  Ins.  L.  J.  10. 

8  Mutual  Life  Ins.  Co.  v.  Anderson,  ^^  Cliambers  v.  Great  State  Council 

1  N.  B.  P2q.  466.  Independent  Order  Red  Men,  —  W. 

s.AIanhattan     Life     Ins.      Co.     v.  Va.  — ,  86  S.  E.  467. 

Burke,  23  Ohio  Cir.  Ct.  Rep.  39.  "  Hays  v.   Lapeyre,   48   La.   Ann. 

10  See  §§  953,  954  herein.  749,  19  So.  821. 

11  Brown  v.  Greentield  Life  Assoc. 
172  Mass.  498,  53  N.  E.  129,  28  Ins. 
L.  J.  321. 
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surance  policy,  made  in  good  faith,  and  not  as  a  wager,  upon 
consideration  that  the  assignee,  a  distant  relative,  will  supply  her 
with  a  home  and  proper  care  and  support  for  life,  is  valid.^^  So 
an  assignment  in  payment  of  an  existing  debt  and  of  an  additional 
loan  is  valid  even  though  made  in  pursuance  of  an  agreement 
whereby  assured  is  to  take  out  the  policy  and  the  creditor  is  to 
pay  the  premiums  which  is  done;  provided,  however,  that  such 
transaction  is  made  in  good  faith  and  is  not  intended  as  an 
evasion  of  the  law  as  to  wagering  contracts. ^^  And  a  policy  valid 
when  issued  is  valid  in  the  hands  of  a  bank  which  had  loaned 
money  thereon  to  assured's  assignee."  A  wife  whose  life  is  in- 
sured may  also  lawfully  assign  her  policy  to  her  husband  and  he 
may  assign  the  same  to  a  creditor  to  whom  he  is  indebted,  where 
such  debt  is  a  valid  one.^^  So  where  a  borrower  from  an  insurer, 
as  an  additional  security  for  a  loan,  takes  a  policy  on  the  life  of 
another  and  assigns  it  to  the  insurer,  such  policy  is  not  void  as 
a  wagering  contract,  though  procured  by  a  person  who  has  no 
insurable  interest  in  the  life  of  the  insured,  and  who  joins  in  a 
promise  evidenced  by  notes  to  pay  the  premiums.-^^  A  life  policy 
issued  to  a  creditor  of  assured,  may  also  be  assigned  by  such 
creditor  as  collateral  security,  and  the  assignee  may  enforce  pay- 
ment of  the  policy,  although  at  the  time  of  the  assignment  he 
had  no  insurable  interest  in  the  life  of  the  assured,  and  notwith- 
standing the  policy  expressly  provides  that  any  claim  made  by 
an  assignee  shall  be  subject  to  proof  of  interest.  An  assignment 
as  collateral  security  does  not  come  within  the  meaning  of  such 
provision.  The  assignee  in  such  case  is  a  mere  trustee  for  the 
assured.^" 

Under  a  Pennsylvania  decision  a  purchaser  of  a  policy  who  is 
not  a  creditor  and  has  no  insurable  interest  in  the  life  insured  is 
held  entitled,  even  though  the  policy  is  a  wagering  contract  and 
void,  to  retain  from  the  proceeds  of  the  policy  such  premiums, 
payments  and  expenditures  as  have  been  made  or  incurred  by 

1^  Fitzpatrick        (Fitzgerald)        v.  ^^  Wlieeland    v.    Atwood,    192    Pa. 

Hartford  Life  Ins.  Co.  56  Conn.  116,  St.  237,  73  Am.  St.  Rep.  803,  43  Atl. 

7  Am.  St.  Rep.  288,  13  Atl.  673,  17  946,  rev'g  7   Pa.    Super.   Ct.   86,   42 

Atl.  411.  Wkly.  N.  C.  178,  20  Pa.  Co.  Ct.  367. 

^^  Lake  v.  New  York  Life  Ins.  Co.  ^^  Union    Central   Life  Ins.   Co.   v. 

120  La.  971,  45  So.  959.  Hilliard,  63  Ohio  St.  478,  53  L.R.A. 

17  Brown  v.  Equitable  Life  Assur.  462,  81  Am.  St.  Rep.  644,  59  N.  E. 

Soc.   75   Minn.   412,   78   N.   W.   103,  230. 

671,  79  N.  W.  968,  cited  in  Raliders,  20  Curtiss  v.  ^^tna  Life  Ins.  Co.  90 

Merritt  &  Hagler  v.  People'^  Bank,  Cal.   245,  25   Am.   St.   Rep.   114,   27 

113   Minn.   496,«130   N.    W.   16,   17,  Pac.  211. 
Ann.  Cas.  1912A,  299,  40  Ins.  L.  J. 
675,  677. 
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him  on  account  of  the  policy.^  But  money  advanced  to  be  used 
by  assured  in  gambling  transactions  in  futures  cannot  be  withheld.'^ 

Again,  although  it  is  held  in  certain  jurisdictions  that  a  per- 
son without  insurable  interest  in  another's  life  cannot  take  and 
hold  by  assignment  a  policy  on  said  life  since  it  is  void,  still  a 
creditor  can  recover  as  assignee  to  the  extent  of  his  advances  or 
debt  and  may  hold  such  policy  as  security  therefor ;  ^  and  this  ap- 
plies even  though  a  statute  prohibits  issuing  a  policy  to  one 
without  insurable  interest.'* 

Since  a  creditor  has  an  insurable  interest  in  his  debtor's  life, 
if  the  assignment  is  prohibited  by  statute  the  certificate  may  be 
surrendered  and  a  new  one  issued  in  place  thereof  under  which 
the  creditor  is  made  a  beneficiary  and  in  such  case  she  may  re- 
cover.^ 

§  915.  Same  subject:  payment  of  premium  as  a  factor. — An 
important  factor  arises  in  the  consideration  of  this  question,  which 
is  presented  by  the  case  where  the  premium  is  paid  by  the  assignee. 
It  is  held  that  if  one  insures  his  life  for  the  benefit  of  another,  and 
pays  the  premiums  himself,  an  insurable  interest  in  the  assignee 
is  unnecessary ;  ^  and  it  is  also  decided  that  if  one  acting  bona  fide 
insures  his  life,  and,  being  unable  to  pay  the  premium,  another 
pays  it  for  him,  an  assignment  to  the  latter  is  valid,''^  But  where 
the  insured  assigned  his  policy  to  a  trust  association,  on  agreement 
that  the  latter  should  pay  all  dues  and  assessments,  and  receives  a 
certain  proportion  of  the  amount  payable  under  the  contract  of 
insurance,  it  was  held  that  the  assignment  was  void,   and   the 

^  Taussig  V.  United   Security  Life  ^  Campbell   v.   New   England   Mu- 

Insurance  &   Trust  Co.   231   Pa.   St.  tual  Life  Jns.  Co.  98  Mass.  381;  Mal- 

16,  79  Atl.  810.  lory  v.  Travelers'  Ins.  Co.  47  N.  Y. 

2  Manhattan  Life  Ins.  Co.  v.  52,  7  Am.  Rep.  410;  Scott  v.  Dick- 
Cohen,  —  Tex.  Civ.  App.  — ,  139  S.  son,  108  Pa.  St.  6,  56  Am.  Rep.  192. 
W.  51,  40  Ins.  L.  J.  1685.  Contra:  Holabird  v.  Atlantic  Mu- 

^  Equitable  Life  Ins.  Co.  v.  Hazle-  tual  Life  Ins.  Co.  Dill.  (U.  S.  C.  C.) 
wood,  75  Tex.  338,  7  L.R.A.  217,  16  166,  Fed.  Cas.  No.  6,587.  See  §§ 
Am.  St.  Rep.  893,  12  S.  W.  621.  See  894b,  914,  914b  herein, 
also  Tripp  v.  Jordan,  177  Mo.  App.  '  Vezina  v.  New  York  Life  Ins.  Co. 
339,  164  S.  W.  158;  Locke  v.  Bow-  6  Can.  Supr.  Ct.  30,  overruling  25 
man,  168  Mo.  App.  121,  151  S.  W.  L.  C.  Jur.  232;  Mutual  Life  Ins.  Co. 
468;  Kelly  v.  Prudential  Ins.  Co.  v.  Anderson,  1  N.  B.  Eq.  466  [con- 
US  Mo.  App.  249,  127  S.  W.  649;  sidered  under  §  914b  herein). 
Deul  v.  Hainley,  135  Mo.  App.  507,  On  validity  of  assignment  of  inter- 
116  S.  W.  1.  est    in    life    policy    to    one    paying 

^  Morrow   v.   National  Life  Assoc,  premiums,    see    notes    in    3    L.R.A. 

184  Mo.  App.  308,  168  S.  W.  881.  (N.S.)  935,  and  33  L.R.A. (N.S.)  949. 

*  Belknap  v.  Johnson,  114  Iowa, 
265,  86  N.  W.  267;  acts  21st  Gen. 
Assembly,  c.  65,  sec.  7. 

1993 


§  916  JOYCE  ON  INSURANCE 

agreement  was  in  the  nature  of  a  wager  policy.'  So  an  assignment 
of  such  a  policy  is  held  void,  made  by  the  assured  to  his  cousin, 
although  the  assignee  agTees  to  pay  the  assessments,  and  although 
he  lives  with  the  assured  as  a  member  of  his  family,  and  is  de- 
pendent upon  him  for  support  and  employment,  it  being  declared 
that  the  policy  should  be  paid  to  the  original  beneficiaries,^  A 
Pennsylvania  case,^°  however,  holds  that  the  assignment  is  valid 
where  the  person  takes  out  an  insurance  on  his  own  life,  and  pays 
for  it  with  the  money  of  another,  intending  to  assign  the  policy 
to  him,  which  is  done.  Exactly  where  can  the  line  be  drawn  be- 
tween such  a  transaction  and  one  where  the  policy  is  taken  out  by 
the  procurement  of  the  assignees,  in  order  that  it  may  be  as- 
signed, which  latter  has  been  declared  void,  as  an  evasion  of  the 
law  against  wagers?  "  Again,  the  payment  of  the  premium  is  an 
important  factor  in  determining  whether  such  an  agreement  as 
that  last  mentioned  renders  the  transaction  void  as  a  wagering 
contract.  ^^ 

§  916.  Same  subject;  consent  of  insurers  to  the  assignment. — ^^ 
(a)  We  have  seen  that;  (1)  wager  policies  were  valid  at  common 
law  although  now  void:  (2)  that  they  were  made  void  in  England 
by  statute  as  to  marine  risks  in  1746  and  as  to  insurances  on  lives 
and  other  events  in  1774,  so  that  in  that  country  the  question  of 
wager  or  no  wager  is  a  matter  of  resting  upon  the  statute  both  in 
marine  and  life  policies:  (3)  that  in  New  York  wagers  were  held 
valid  prior  to  the  enactment  of  the  prohibitory  statute  in  that 
state:  (4)  that  the  tendency  of  the  courts  has  been  against  uphold- 
ing these  contracts  on  the  ground  of  public  policy  since  insurance 
is  intended  to  protect  only  an  actual  insurable  interest,  and  is  not 
intended  to  be  speculative:  (5)  that  the  policy  of  the  law  does 
not  admit  of  such  insurances  although  the  parties  may  willingly 
contract  therefor:  ^*  and  (6)  that  the  English  statute  of  1774,  in 
so  far  as  it  prohibits  insurances  of  this  character  has  been  also  held 
merely  declaratory  in  New  York,^^  and  that  in  Wisconsin  said 
enactment  is  held  to  have  never  been  in  force  in  that  state.^®  It 
is  also  decided  that  there  cannot  in  strictness  be  a  gaming  policy 

8  Warnock  v.  Davis,  104  U.  S.  775,  v.  Davis,  104  U.  S.  775,  26  L.  ed. 
26  L.  ed.  924.  924. 

9  Price   V.    Knights   of   Honor,   68  ^^  gee  §  914b  herein. 
Tex.  361,  4  S.  W.  633.     See  §  914b  "  See  §  894f  herein. 

herein.  "  See  §  148,  also  §  VII.  herein. 

1°  Cunningham  v.  Smith,  70  Pa.  ^^  Ruse  v.  Mutual  Benetit  Ins.  Co. 
St.  450.  23  N.  Y.  516. 

11  Cammack  V.  Lewis,  15  Wall.  (82  i^  jiurd  v.  Doty,  86  Wis.  1,  21 
U.  S.)   643,  21  L.  ed.  244;  Warnock    L.R.A.  746,  56  N.  W.  371. 
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unless  both  parties  intend  to  wager,^'^  and  necassarily  the  insurer 
cannot  be  excluded  as  a  party  to  the  insurance  contract. 

(b)  A  wager  policy  being  void,  therefore,  either  because  pro- 
hibited by  statute  or  by  public  policy  even  though  the  parties 
consent  thereto,  it  is  immaterial  whether  such  consent  be  given 
directly  by  contract  with  the  assured  or  indirectly  by  consent  to 
an  assignment  by  assured  to  one  without  an  insurable  interest  in 
the  life  insured,  for  the  test  is  whether  or  not  such  an  assignment 
is  under  the  evidence  intended  as  an  evasion  of  the  law  against 
wagering  contracts. 

But  although  such  an  assignment  be  held  not  a  wager  and 
valid  in  that  respect  even  then  it  may  be  unenforceable  because  of 
some  prohibition  in  the  contract,  or  consent  of  the  assurer  may  be 
made  a  prerequisite  to  its  enforcement;  accordingly  it  is  deter- 
mined in  some  of  the  cases  that  such  assent  is  also  a  factor;  as  in 
South  Carolina  where  it  is  decided  that  if  such  assignment  is  made 
with  assurer's  consent  and  is  not  intended  to  circumvent  the  law 
against  wagers  it  is  valid. ^^  So  in  North  Carolina  a  policy  taken 
out  by  a  person  on  his  own  life  in  good  faith  and  valid  at  its  in- 
ception may  with  the  company's  assent  be  assigned  to  one  not 
having  an  insurable  interest  provided  it  is  done  in  good  faith  and 
not  as  a  mere  cover  for  a  wager  or  any  fraudulent  speculation  in 
insured's  life."  So,  in  Louisiana  it  is  held  that  a  man  may  take 
out  a  policy  of  insurance  on  his  life  in  the  name  of  anyone,  or 
having  taken  it  out  in  his  own  name  he  may,  with  the  consent  of 
the  insurers,  transfer  it  to  whom  he  pleases.^"  So  in  Wisconsin 
it  is  declared  that  if  a  policy  is  taken  out  in  good  faith  by  a  person 
having  an  insurable  interest  in  the  life,  it  may,  with  the  con- 
sent of  the  company,  be  assigned  to  any  person.^ 

"Alsop  V.  Commercial  Ins.  Co.  1  iEtna  Life  Ins.  Co.  152  N.  Car.  286, 

Sumn.   (U.  S.  C.  C.)   451,  Fed.  Cas.  67  S.  E.  767,  39  Ins.  L.  J.  831. 
No.  262.  ^°  Hearing,   Succession  of,   26  La. 

^8  Crosswell     v.     Connecticut     In-  Ann.    327,    followed    in    New    York 

demnity   Assoc.   51   S.   Car.   103,   28  Life   Ins.    Co.   v.   Murtagh,   137   La. 

S.  E.  200.  760,  69  So.  165. 

On  validity  of  assignment  of  life        ^  Bursinger    v.    Watertown    Bank, 

insurance    policy   to   one   having   no  67  Wis.  75,  78  Am.  Rep.  848,  30  N. 

insurable   interest   where   assignment  W.  290.     The  court,  per  Taylor,  'J., 

is  not  made  by  way  of  cov?r  for  a  .said :       "There    being     no     question 

wager  policy,  see   note  in   6  L.R.A.  but  that  the  policy  was  originally  ob- 

(N.S.)   128;  on  variance  between  as-  tained   for   the   benelit   of   a    i)erson 

signment  of  policy  and  insurer's  con-  liaving  an   insurable   interest   in   the 

sent  thereto,  see  note  in  42  L.R.A.  life  of  the  assured,  the  policy  being 

(N.S.)   173.  upon  the  life  of  the  assured  himself, 

^3  Hardy  v.  ^T]tna  Life  Ins.  Co.  154  tliat  the  owner  of  such  policy  may 

N.  Car.  430,  70   S.   E.  828,  831,  40  thereafter  lawfully   assign   the  .same 

Ins.  L.  J.  1148,  following  Hardy  v.  to  any  person,  with  the  assent  of  the 
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It  is  declared  in  a  ]\Iassachusetts  case  that  the  only  question  to 
be  there  ''determined  in  regard  to  the  rights  of  the  parties  is, 
whether  an  assignment  of  the  policy,  by  the  assured  in  his  lifetime, 
without  the  assent  of  the  insurance  company,  conveyed  any  right, 
in  law  or  in  equity,  to  the  proceeds  when  due.  The  court  are  all 
of  opinion  that  it  did  not.  In  the  first  place,  it  is  contrary  to  the 
express  terms  of  the  policy  itself,  by  which  it  is  provided  and  de- 
clared that  any  such  assignment  shall  be  void.  In  the  second 
place_,'  it  is  contrary  to  the  general  policy  of  the  law  respecting  in- 
surance; in  that  it  may  lead  to  gambling  or  speculating  contracts 
upon  the  chances  of  human  life.  .  .  .  When  the  contract  be- 
tween the  assured  and  the  insurer  is  'expressed  to  be  for  the  benefit 
of  another,  or  is  made  payable  to  another  than  the  representatives 
of  the  assured,  it  may  be  sustained  accordingly .^  The  same  would 
probably  be  held  in  case  of  an  assignment  \A'ith  the  assent  of 
the  insurers.  But  if  the  assignee  has  no  interest  in  the  life  of  the 
subject  of  insurance  which  would  sustain  a  policy  to  himself,  the 
assignment  would  take  effect  only  as  a  designation,  by  mutual 
agreement  of  the  contracting  parties  of  the  person  who  should  be 
entitled  to  receive  the  proceeds,  when  due,  instead  of  the  personal 
representatives  of  the  assured.  And  if  it  should  appear  that  the 
arrangement  was  a  cover  for  a  speculating  risk,  contravening  the 
policy  of  the  law,  it  would  not  be  sustained. 

"The  purpose  of  the  clause  in  the  policy,  forbidding  assign- 
ments without  consent  of  the  company,  is  undoubtedly  to  guard 
against  the  increased  risks  of  speculating  insurance.  The  insurers 
are  entitled  to  the  full  benefit  of  such  a  provision,  as  a  matter  of 
contract;  and  as  the  policy  of  the  law  accords  with  its  purpose  the 
courts  will  not.  regard  with  favor  any  rights  sought  to  be  acquired 
in  contravention  of  the  provision."  It  was  accordingly  decided 
that  an  a.'^signee  without  insurable  interest  in  the  life  of  assured, 
and  who  did  not  hold  as  creditor,  took  no  legal  or  equitable  interest 
in  the  policy  proceeds.^    In  that  state,  however,  assignments  of  a 

insurance  company,  is  sustained  by  589,  590,  94  C.  C.  A.  61   (ease  rev'd 

the  great   weight   of  autliority.   and,  Grig'sby   v.    Russell,   222  U.    S.    149, 

as  we  tliink,  by  sound  principles  of  56   L.   ed,   133,   32    Sup.    Ct.   58,    36 

law."  L.R.A.(N.S.)    642,  Ann.  Cas.  1913B 

^Citing  Genl.  Stat.  e.  58,  sec.  62;  863.     Considered  under  §  914a  here- 

Campbell   v.   New   England  Ins.   Co.  in).    It  is  also  said  of  the  Mass.  case 

08  Mass.  381.  in  18  Alb.  L.  J.  44,  that  ''The  court 

^  Stevens,  Admr.  v.  Warren  Admr.  intimates  an  opinion  that  an  assign- 

101    Mass.    564-566,    per    Wells,    J.  ment    without   the   assent   of  the   in- 

considered  in  Warnock  v.  Davis,  104  surers     to     one     without     would     be 

U.  S.  775,  780,.  26  L.  ed.  224,  also  in  against  public  i)oliL'y  as  a  gambling 

Russell    V.    Grigsby,    168    Fed.    577,  transaction.     Now,  it  would  seem  to 
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valid  policy  to  one  without  insurable  interest  are  now  valid.*  In 
a  Tennessee  case  where  there  was  a  question  involved  conc^erning 
the  validity  of  an  assignment  to  one  without  insurable  interest  in 
the  life  insured  the  only  provision  in  the  policy  as  to  assignments 
stipulated  that  they  must  be  made  in  duplicate  and  sent  to  the 
home  office,  one  of  them  to  be  retained  by  the  company  but  that 
"the  company  ha«  no  responsibility  for  the  validity  of  any  assign- 
ment" thereby  clearly  indicating  that  assignments  were  made  at 
the  risk  of  the  parties,  and  there  was  nothing  in  the  policy  con- 
cerning who  might  be  beneficiaries  nor  as  to  the  persons  to  whom 
assignments  and  transfers  could  be  made  and  it  was  declared  by 
the  court  that  it  was  "relegated  to  the  general  law  of  insurance 
to  determine  whether  such  transfer  and  assignment  can  be  sus- 
tained" and  it  was  held  that  as  it  was  made  in  fulfillment  of  a 
pre-existing  agreement  that  assured  take  out  the  policy  and  assign 
to  certain  persons  who  were  to  pay  the  premiums  and  who  paid 
assured  a  small  sum  of  money,  it  was  a  wager  and  void.^ 

In  a  Michigan  ca.se  a  person  obtained  a  policy  on  his  life  payable 
to  his  executors,  administratoi*s  or  assigns  and  he  paid  the  pre- 
miums thereon  for  several  years  when  he  assigned  his  interest  in 
the  policy  to  a  person  without  an  insurable  interest  in  his  life. 
Said  assignment  was  made  upon  the  advice  of  and  through  the  in- 
strumentality of  insurer's  agent  and  with  insurer's  consent  as  the 
insured  was  unable  to  keep  up  the  premiums  which  were,  after  the 
assignment,  paid  by  the  assignee,  and  the  insurer  was  willing  to 
pay  the  proceeds  of  whatever  was  due  upon  the  policy.  It  was  de- 
cided that  the  assignee  was  entitled  to  recover,  upon  the  ground 
that  there  was  no  statute  which  prohibited  the  assignment,  "nor 
is  there  any  restriction  in  the  policy  or  the  by-laws  of  the  company 
which  prohibited  the  assignment  and  the  company  assented  to 
it,  under  such  circumstances,"  the  assured  "had  the  right  to 
make  the  assignment."  ^ 

(c)   But  this  factor  as  to  the  effect  of  insurer's  consent  to  an 

be  dear  that  the  question  of  public  tion,  to  one  without  insurable  inter- 
policy  cannot  turn  on  the  assent  or  est  when  not  intended  to  evade  the 
non-assent  of  the  insurer;  that  an  as-  law  ao:ainst  wagers,  are  now  valid,  see 
signment   to   one   without   interest  is  §§  018,  919  lierein. 
either  against  public  policy  or  it  is  *  See  §§  918,  919  herein, 
not,  irrespective  of  the  consent  of  the  ^  Clement   v.   New   York  Life  Ins. 
company.     Such  assent  will  not  make  Co.  101  Tcnn.  22,  42  L.R.A.  217,  70 
valid  a  policy  issued  to  one  upon  a  Am.  St.  Rep.  650,  27  Ins.  L.  J.  827. 
life    in    which    he    has    no   intere-st.  ^  Prudential  Ins.  Co.  of  America  v. 
How  then  can  it  validate  an  assign-  Liobsch,  122  Mich.  436,  6  Det.  Leg. 
ment  if  it  be  against  public  policy  f '  N.  803,  81  N.  W.  238,  29  Ins.  L.  J. 
But  by   weight   of  autliority   assign-  470. 
nients  of  a  policy,  valid  at  its  incep- 
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assignment  of  a  life  poliey  to  one  without  insurable  interest  goes 
further  than  the  points  above  considered,  for  the  assurer's  assent  in 
such  case  is  a  relevant  evidential  fact  which  may  show  or  tend  to 
show  th^  good  faith  of  the  parti^es  to  th^e  transaction.  So  the  cir- 
cumstances attending  the  taking  out  of  the  policy,  the  consent  of 
assurer  to  the  assignment,  and  its  advice  through  its  agent  that  it 
be  made,  its  sending  the  policy  with  blank  assig:nments  to  its 
agent,  and  the  delivery  thereof,  are  all  competent  and  material 
facts  admissible  for  the  purpose  of  showing  the  existence  of  that 
good  faith  which  constitutes  one  of  the  elements  essential  to  taking 
the  assignment  out  of  the  class  denominated  wagering  contracts."^ 
So  in  order  to  avoid  a  life  insurance  policy  for  fraud,  it  is  competent 
to  show  that  the  premium  was  not  paid  by  assured,  but  was  paid 
by  one  who  had  no  insurable  interest  in  his  life,  and  that  the  assign- 
ment of  the  policy  to  the  person  paying  the  premium  was  made 
without  the  knowledge  or  consent  of  the  insurance  company.* 

(d)  Another  point,  so  far  as  this  question  of  consent  of  the 
assurer  is  concerned,  is  that  it  is  not  restricted  to  the  sole  question 
of  assent  to  the  assignment  as  an  abstract  principle  since  it  would 
lo2;icallv  seem  that  a  resort  mav  be  had  for  its  force  and  effect  to 
those  strongly  analogous  cases  where  the  law  permits  one  to  effect 
a  valid  policy  upon  his  own  life  and  make  it  payable  to  whom- 
soever he  desires  should  be  made  his  beneficiary  unless  there  are 
contract  or  statutory  limitations  upon  such  right.^  And  under  a 
Vermont  decision  this  analogy  is  noted  and  it  is  determined  ac- 
cordingly that  a  valid  policy  procured  by  insured  with  the  in- 
tention of  immediately  assigning  the  same  to  one  without  insurable 
interest,  is  no  wager  and  in  "said  case  the  policy  was  assigned  in 
duplicate,  one  copy  of  which  was  sent  to  the  insurer  who  thereafter 
received  all  the  renewal  premiums  during  insured's  life.^°  So 
even  in  Alabama  where  such  assignments  as  these  here  under 
consideration  are  held  invalid  if  a  person  insures  his  own  life  for 
tlie  benefit  of  another  who  has  no  insurable  interest  in  the  life 

■^  Hardy  v.  .^tna  Life  Ins.  Co.  154  »  See  §  894b  herein.     That  the  re- 

N.  Car.  430,  70  S.  E.  828,  40  Ins.  L.  suit  accomplished  is  the  same  by  as- 

J.  1148,  s.  e.  152  N.  Car.  286,  67  S.  signment    as    by   making   the    poliey 

E.  767,  39  Ins.  L.  J.  831.     See  Pru-  payable  to  a. beneficiary  in  such  case 

dential     Ins.     Co.     of     America     v.  see    Moore     v.     Chicago     Guarantee 

Lieb.sch,  122  Mich.  436.  6  Det.  Leg.  Fund  Life  Soe.  178  111.  202,  52  N.  E. 

N.  803,  81  N.  W.  258,  29  Ins.  L.  J.  882. 

470  {considered  under  this  section  at  ^°  Harrison  Admr.  v.  Northwestern 

end  of  subdiv.  [b]).  Mutual  Life  Ins.  Co.  78  Vt.  473,  112 

8  Hinton  v.  :\Iutual  Reserve  Fund  Am.  St.  R^p.  932,  63  Atl.  321. 
Life  Assoc.  135  N.  Car.  314,  65  L.R.A. 
161,  102  Am.  St.  Rep.  545,  47  S.  E. 
474. 
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iiiMired  and  the  insurer  issues  the  .policy  with  knowledge  of  the 
nature  of  the  interest  of  the  person  to  whom  the  policy  was  payable, 
it  cannot  defeat  recovery  on  the  ground  of  a  want  of  insurable 
interest  in  the  beneficiary,^^  So  it  is  declared  in  an  Ohio  case  that: 
"There  is  abundant  authority  for  holding  that  where  the  insurer 
has  recognized  the  validity  of  the  policy  by  paying  the  amount  of 
the  policy  to  the  beneficiary,  or  into  court,  other  parties  claiming 
an  interest  in'  the  fund  cannot  object,  on  the  ground  that  the 
beneficiary  named  in  the  policy  had  no  insurable  interest."  ^^ 
Under  an  Illinois  decision,  a  person  holding  a  certificate  payable 
to  assured  may  assign  it  to  one  without  insurable  interest  where 
the  statute  permits  such  member  to  name  one  without  insurable 
interest  as  beneficiary  since  the  result  of  an  assignment  in  such  case 
is  the  same  and  although  the  policy  prohibits  assignments  except 
approved  in  writing  and  provides  that  the  assignee  must  prove  his 
interest,  his  recovery  being  limited  to  the  extent  thereof,  the  con- 
dition as  to  consent  is  inapplicable  as  to  the  rights  of  such  an  abso- 
lute assignee  who  was  not  a  creditor,  as  an  insurable  interest  is 
not  necessary  to  entitle  such  assignee  to  recover.^^ 

(e)  Still  another  point  involved  is  the  determination  of  the 
question  concerning  what  persons  may  avail  themselves  of  the  de- 
fense that  such  assignments  as  those  under  consideration  are  wagers 
and  void  and  the  effect  of  assurer's  express  or  implied  assent:  such 
as  f:^jlure  to  contest,  or  to  make  objection,  the  recognition  of  the 
assignment,  payment  to  the  assignee,  etc.  In  this  connection  it 
is  pertinent  to  state  that  it  is  declared  in  an  Iowa  case  that  even  in 
those  jurisdictions  where  an  assignment  to  one  without  insurable 
interest  is  held  invalid  that  "it  is  generally  held  that  no  one  but 
the  insured  can  take  advantage  of  the  invalidity  of  the  policy."  ^* 
So  in  Alabama,  where  these  assignments  are  held  void,  the  insurer 
is  the  only  one  who  can  object  and  the  next  of  kin  of  one  who  has 
sold  his  benefit  certificate  by  a  contract  invalid  as  against  public 
policy,  cannot  compel  the  purchaser  to  account  to  them  for  the 
proceeds,  where  the  society  has  recognized  the  sale,  issued  a  new- 
certificate  to  the  assignee,  and  paid  over  the  proceeds  to  him  on 
assured's  death. ^^    In  a  Federal  case  it  is  held  that  where  the  policy 

^^  American    National     Ins.  Co.    v.  ^^  Moore     v.     Clucasro     Guaranty 

Moore,  14  Ala.  App.  413,  70  So.  190.  Fund  Life  Soe.  178  Ill.'^-J02,  52  N.  E. 

Certiorari    denied    (mem.)    195   Ala.  882,  nWg  (iG  111.  App.  433. 

694,  70  So.  1012.  ^*  Farmers'    c^    Traders'    Bank    v. 

i2KeckIev  v.  Coshocton  Glass  Co.  Jolmson,  118  Iowa,  282,  285,  91  N. 

86   Ohio   St.   213,  99  N.   E.   299,   41  W.  1074,  per  Deenier,  J. 

Ins.  L.  J.  1539,  per  Davis,  C.  J.     See  ^^  gtoelker    v.    Thornton,    88    Ala. 

paratrrapiis  (e)  and  (f)  next  follow-  241,  6  L.R.A.  140,  6  So.  080. 
ing  herein. 
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was  assigned  to  A,  in  payment  of  a  debt,  and  A  assigned  to  B, 
and  B  to  C,  the  question  of  insurable  interest  was  immaterial,  the 
company  not  having  contested  the  interest.^^  Again,  under  the 
Georgia  code:  ''the  assured  may  direct  the  money  to  be  paid 
...  to  his  assignee ;  and  upon  such  direction  given  and  assented 
to  by  the  insurer  no  other  pereon  can  defeat  the  same.  But  the 
assignment  is  good  without  such  assent."  This  statute  does  not, 
however,  prescribe  that  such  assignee  must  have  an  insurable  in- 
terest in  assured's  life  and  it  is  accordingly  held  that  it  need  not 
exist  provided  the  assignment  is  not  made  as  a  cover  for  a  wager 
policy."  In  New  York,  where  a  policy  may  be  assigned  to  one 
without  on  insurable  interest  in  the  life  insured,  the  insurer  where 
the  policy  is  assigned  contrary  to  its  provisions  may  recognize  its 
validity  thereafter  so  that  such  assignee  may  recover.^*  So  stipula- 
tions against  assignment  cannot  avail  an  assignor  when  the  in- 
surer declines  to  take  advantage  of  them  and  pays  the  money  into 
court. ^^  And  in  .Ohio  it  is  held  that  advantage  of  the  fact  that 
the  payee  of  the  policy  is  not  within  the  class  entitled  to  the  pro- 
ceeds can  only  be  taken  by  insurer  and  that  said  payee  or  assignee 
although  without  an  insurable  interest  can  hold  the  proceeds  as 
against  the  executor.^"  Under  another  decision  one  who  takes  out 
a  policy  upon  his  own  life,  payable  to  his  personal  representatives, 
may  make  a  valid  gift  of  the  proceeds  to  another  by  a  delivery  of 
the  policy,  although  the  policy  itself  provides  that  an  assignment 
of  it  must  be  in  writing  and  filed  in  the  othce  of  the  insurer,  if 

^®  Connecticut  Mutual  Life  Ins.  Co.  cover  for  a  wager  policy),  53  S.  E. 

V.  Fisher,  30  Fed.  662.    The  court  per  1032,  35  Ins.  L.  J.  724;   Civ.   Code 

Thayer,  J.  declared  that  the  case  of  1895,  sees.  2114,  2116.     But  compare 

Warnock  v.  Davis,  104  U.  S.  775,  26  as  to  this  statute  Mutual  Life  Ins.  Co. 

L.  ed.  924,  holding  that  the  assignee  of  N.  Y.  v.  Lane   (U.  S.  C.  C.)   151 

of  a  policy  must  have  some  interest  Fed.  276,  36  Ins.  L.  J.  451,  aft''d  157 

in  the  life  of  assured  to  entitle  him,  Fed.  1002,  85  C.  C.  A.  677. 
under  an  assignment  of  a  policy,  to        ^^  Foreiarz  v.  Prudential  Ins.   Co. 

hold  and   retain   the  proceeds  there-  158  N.  Y.  Supp.  834. 
of  did  not  apply  to  the  case  under        ^^  Spencer   v.    Meyers,   150    N.   Y. 

consideration,  "the  controversy  here  269,  34  L.R.A.  175,  55  Am.  St.  Rep. 

is   between   two   suece-ssive   assignees  675,  44  N.  E.  942.     Case  affirms  73 

of    a    policy    and    not    between    an  Hun    (N.  Y.)    274,  26  N.  Y.  Supp. 

assignee  of  the  policy  and  the  per-  371. 

sona!  representative  of  the  assured."        ^°  Northwestern    Mutual   Life   Ins. 

But   the   defense,  of  want   of   insur-  Co.  v.  Coshocton  Glass  Co.  21  Ohio 

able  interest  could  have  been   made  C.  C.  665,  55  0.  L.  B.  665    (it  was 

in  this  case  against  either  assignee,  held,  however,  that  the  assignee  had 

"  Rylander  v.  Allen,  125  Ga.  206,  an  insurable  interest.     See  §§   935a, 

6   L.R.A. (N.S.)    128    (annotated   on  935b  herein).     See   Coshocton   Glass 

validity  of  assignment  to  one  having  Co.  v.  Nortliwestern  Mutual  Life  Ins. 

no   insurable  interest   where   the   as-  Co.  31  Ohio  C.  C.  676,  55  0.  L.  B. 

signment    is    not    made    by    way    of  676. 
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the  insurer  does  not  seek  to  enforce  the  provision  against  the  as- 
signee.^ So  it  is  held  in  New  Jersey  that  in  a  suit  between  an 
assignee  and  his  assignor  the  defense  that  the  latter  holds  under 
an  assignment  of  a  policy  void  as  a  wager  is  not  available  as  a  de- 
fense where  the  fund  in  controversy  has  been  paid  into  court  by 
the  insii:er  in  recognition  of  its  liability.^  And  after  interpleading 
by  an  association  and  the  payment  of  money  into  court  the  claim 
that  the  assignment  is  a  wager  is  thereafter  precluded.^ 

Under  a  Massachusetts  decision  if  policies  are  issued  to  a  person 
upon  his  own  life  and  there  is  in  effect  an  unqualified  oral  assign- 
ment that  certain  relatives  as  assignee,  who  are  in  possess.ion  of 
the  policy  shall  have  the  benefit  thereof,  this  is  sufficient  in  the 
absence  of  a  prohil^ition  of  such  assignment  to  transfer  a  right  to 
the  assignee  or  assignees  to  the  exclusion  of  the  personal  representa- 
tives of  assured.  It  gives  at  least  an  equitable  interest  in  the  pol- 
icies, and  the  above  especially  applies  where  the  assurer  makes  no 
objection  on  the  ground  that  there  has  been  no  formal  assignment 
or  that  the  claimants  have  no  interest  in  the  life  of  assured,  it  being 
held  that  the  assignee  of  a  life  policy  need  have  no  personal  interest 
in  the  life  of  the  insured.*  So  under  an  Indiana  decision  the  pro- 
ceeds of  a  certificate,  payable  to  the  heirs  and  legal  representatives 
may  be  collected  by 'the  member's  assignee,  in  the  absence  of  ob- 
jection by  the  association,  and  this  is  so  held,  even  though  said 
assignee  is  without  insurable  interest,  where  the  member  procures 
the  insurance  and  pays  the  premiums.^  So  in  Oregonif  the  rules 
of  the  society  do  not  prohibit  such  assignment  and  it  is  made  in 
good  faith  to  an  assignee  without  insurable  interest  he  is  entitled 
to  reimbursement  for  all  outlays  made  in  good  faith  with  the  ben- 
eficiary'^ consent.^ 

A  Kentucky  decision  presents  this  phase:  the  insurance  com- 
pany had  paid  the  money  to  the  pei'^ons  to  whom  the  policies  were 
payable  and  thereafter  was  sued  by  assured's  administrator  and 
the  court  decided  that  the  insurer  was  not  liable  as  the  transaction 
as  to  each  policy  was  void  as  a  speculation  upon  the  hazard  of 
human  life  and  therefore  a  gambling  scheme  against  public  policy 
precluding  a     recovery    of    the  proceeds    by    the    administrator.'' 

1  Opitz  V.  Karel,  118  Wis.  527,  62  '^  ^filner  v.  Bowman,  119  Ind.  448, 
L.R.A.  982.  99  Am.  St.  Rep.  1004,   5  L.R.A.  95,  21  N.  E.  1094. 

95  N.  W.  948.  «  Brett  v.  Warniek,  44  Oregf.  511, 

2  Severs    v.    Schumann,   54   N.    J.  102  Am.  St.  Rep.  639,  75  Pao.  1061. 
En.  414,  34  Atl.  lOOfi.  '  Griflin's  Admr.  v.  Equitable  As- 

3  Clogs?  V.  McDaniel,  89  Md.  416,  sur.  Soc.  27  Ky.  L.  Rep.  2070,  84  S. 
43  Atl.  795.  W.  1164,  so  interpreted  and   distin- 

*  Potvin  V.  Prudential  Ins.  Co.  of    quished   in    Bromlev   v.    "Washington 
America.  —  Mass.  — ,  ]14  X.  E.  292.    Life  Ins.  Co.  122  Ky.  402,  5  L.R.A. 
Joyce  Ins.  Vol.  IL— 126.        2001 


§  916  JOYCE  ON  INSUKANCE 

Again,  a  provision  in  a  life  policy  that  any  claim  thereunder  by 
an  assignee  shall  be  subject  to  satisfactory'  proof  of  interest  in 
the  life  of  the  insured  is  for  the  protection  of  the  insurer,  and  is 
waived  by  a  formal  admission  of  liability  and  payment  of  the  money 
due  into  court,  and  is  not  available  to  one  who  asserts  a  claim  to 
the  proceeds  of  the  policy  adversely  to  an  assignee  thereof.^  But 
it  is  also  declared  that  it  is  contrar}^  to  public  interest  and  against 
public  policy  to  allow  anyone  to  retain  the  proceeds  of  a  policy  of 
insurance,  though  voluntarily  paid  by  the  insurance  company, 
where  the  insurance  was  effected  for  his  benefit  upon  the  life  of 
another,  in  which  he  had  no  insurable  interest,  whether  the  policy 
was  issued  upon  the  life  of  the  insured  directly  for  such  beneficiary, 
or  for  the  benefit  of  the  insured  and  then  assigned  by  him  tc>  the 
beneficiary,  as,  this  would  encourage  speculation  upon  the  chances 
of  human  life,  with  direct  interest  in  its  early  termination.^  In 
another  case  the  insured,  having  failed  to  pay  the  premiums,  noti- 
fied the  company  that  he  would  not  keep  up  the  policy,  but  it  was 
subsequently,  with  the  assurer's  consent,  assigned  for  a  money 
consideration  to  another,  who  had  no  insurable  interest  in  the  life 
insured.  The  assignee  paid  the  premiums,  the  same  being  received 
by  the  company,  and  the  assignment  was  declared  void,  as  pur- 
chased upon  speculation. ^°  It  is  also  decided  that  where  the  assign- 
ment would  not  be  sustained,  because  it  was  made  in  pursuance  of 
an  agreement  which  made  the  transaction  a  wager,  the  adminis- 
tratrix of  assured  could  recover  the  policy  proceeds  in  excess  of 
the  premiums  paid  by  the  wagering  assignee,  even  though  the 
assured  had  paid  the  policy  and  the  facts  as  to  the  agreement  and 
assignment  were  known  to  assurer's  agent.^^  And  where  the  life 
of  A.  was  insured  for  the  benefit  of  B..  who  shortly  thereafter,  in 
pursuance  of  a  prior  understanding  to  that  eft'ect,  assigned  the 
policy  to  C,  who  had  no  insurable  interest  in  A.'s  life,  C.  paid  the 
assessment  and  was  recognized  by  the  company  as  the  assignee, 
and  it  was  held  that  the  contract  was  a  wager  on  A.'s  life  and  void, 
and  that  C.  could  not  maintain  an  action  on  the  policy.^^  Under  a 
Texas   decision   the   insurer  is  not  relieved   by   payment  to   the 

(N.S.)  747n,  121  Am.  St.  Rep.  467,  41  Ind.  116,  13  Am.  Rep.  313,  afTd 

]2  Ann.  Cas.  685,  92   S.  W.  17,  35  Franklin  Ins.  Co.  v.  Sefton,  53  Ind. 

Iiip.  L.  J.  498.  380.     But  compare  Ind.  cases  cited 

^  ^lechanies      National      Bank     v.  under  §  919  herein. 

Corains,  72  N.   H.  12,  101  Am.   St.  "  Bendet  v.  Ellis,  120   Tenn.  277, 

Rep.  650,  55  Atl.  191.  18  L.R.A.(N.S.)  114,  111  S.  W.  795. 

^  Tate     V.     Commercial     Building  ^^  Kevstone   ]\Iutual   Benefit   Assn. 

Assn.   97   Va.   74,   75  Am.   St.   Rep.  v.  Norris.  115  Pa.  St.  446,  8  Atl.  638. 

770,  45  L.R.A.  243,  33  S.  E.  382.  See  Penn.   cases  cited   under  §   919 

^Tranldin    Ins.    Co.    v.   Hazzard,  lierein. 
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cissignee  who  holds  under  an  assignment  based  upon  a  wagering  or 
gambling  transaction,  nor  can  it  withhold  for  the  assiguqe's  ben- 
efit money  advanced  to  a.ssured  under  such  an  assignmcnt.^^ 

(f)  Again,  the  question  whether  the  defense  of  want  of  insur- 
able interest  in  the  assignee  or  that  the  policy  is  a  wager  will  be 
considered  by  the  court  of  its  own  initiative  where  the  insurer  does 
not  dissent  or  interpose  no  defense  or  even  assents,  is  also  pertinent 
in  connection  M^th  the  point  last-above  considered.  In  a  Rhode  Is- 
land case  where  the  contest  as  to  the  validity  of  an  assignment  was 
between  the  claimants  to  the  fund  and  the  insurer  interposed  no 
defense,  the  court  refused  to  consider  the  want  of  insurable  in- 
terest and  declared  that:  "Public  policy  does  not  require  the 
court  to  interpose  the  defense  of  want  of  insurable  interest  but 
only  to  be  satisfied  that  the  contract  was  not  a  mere  wager."  And 
in  this  case  there  was  the  additional  policy  stipulation  that  any 
claim  by  any  assignee  against  the  insurer  should  be  subject  to 
proof  of  interest  and  also  a  requirement  of  the  company's  consent 
to  an  assignment  of  the  policy. ^^  Under  a  Connecticut  decision 
even  though  the  court  declared  that  upon  the  evidence  the  jury 
might  be  justified  in  finding  the  payments  of  premiums  were  made 
in  execution  of  a  wagering  contract  on  insured's  life,  and  although 
this  question  was  "evidently  in  the  case"  still  it  was  "not  presented 
by  this  record"  and  a  direction  for  a  verdict  for  defendant  in  an 
action  to  recover  back  premiums  so  paid  was  reversecl.^^  So  in  a 
Massachusetts  case  it  is  said  as  to  an  exception  to  the  refusal  of 
rulings  as  to  the  absence  of  insurable  interest  in  the  plaintiff,  that 
"The  short  answer  to  these  exceptions  is,  that  upon  the  record  and 
findings  of  the  court  it  was  not  necessary  that  the  assignee  should 
have  an  interest  in  the  life  insured,  either  as  between  himself  and 
the  company,  which  makes  no  objection,  or  as  between"  the  benefi- 
ciary and  the  assignees.  In  this  case  the  suit  was  brought  by  an 
assignee  of  the  policy.  The  company  admitted  its  liability  and 
paid  the  money  into  court:  the  excepting  parties  were  the  original 
beneficiary  and  another  who  was  assignee  of  the  plaintiff".^^  It  is 
also  expressly  declared  by  Mr.  Justice  Holmes  in  a  leading  case  in 
the  Federal  Supreme  Court  that:  "No  question  of  the  character 
of  that  contract  is  before  us.  It  has  been  performed  and  the  money 
is  in  court.     But  this  being  so,  not  only  does  the  objection  to 

^^  Manliattan  Life  Ins.  Co.  v.  Co-  *^  Ilogbon    v.     Metropolitan     Life 

hen,  —  Tex.  Civ.  App.  — ,  130  S.  W.  Ins.  Co.  69  Conn.  503,  38  Atl.  214, 

51,  40  Ins.  L.  J.  1685.  26  Ins.  L.  J.  998. 

^*  Connecticut     Mutual     Life     Ins.  ^^  Dixcm   v.  National  Life  Ins.  Co. 

Co.  V.  Tucker,  27  R.  I.  170,  61  Atl.  168  Mass.  48,  46  N.  E.  430. 
142,  34  Ins.  L.  J.  958. 
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wagers  disappear,  but  also  the  principle  of  public  policy  referred  to, 
at  least  in  its  most  convincing  form"  and  it  was  also  held  in  said 
case  that  a  clause  in  a  policy  that  any  claim  against  the  company 
arising  under  any  assignment  of  the  policy  shall  be  subject  to  proof 
of  interest,  does  not  diminish  the  rights  of  an  assignee  Avith  no 
insurable  interest,  as  against  the  personal  representatives  of  the 
insured,  if  there  is  no  rule  of  law  to  that  effect,  and  the  company 
sees  fit  to  pay.^'  It  is  also  decided  that  question  of  want  of  in- 
surable interest  in  insured's  life  cannot  be  first  raised  on  appeal.^^ 
And  it  is  declared  in  a  Georgia  case  that  courts  should  not  con- 
cern themselves  with  the  disposition  of  the  proceeds  of  ''wagering-" 

policies.^^ 

In  Kentucky,  however,  in  a  case  of  an  a&signment  of  a  life  pol- 
icy to  one  without  an  insurable  interest  made  in  pursuance  of  an 
agreement,  it  is  held  that  the  court  will  not  lend  aid  to  enforcing 
the  same  even  though  the  defense  is  not  pleaded,  if  at  any  time  it 
appears  in  the  course  of  the  action  that  the  contract  is  one  which 
the  law  prohibits.^" 

§  917.  Same  subject:  mutual  benefit  societies. — In  regard  to  mu- 
tual benefit  societies,  it  is  declared  in  Alabama  that  a  contract  for 
the  sale  of  its  certificates  for  a  valuable  consideration  to  one  without 
insurable  interest  is  void  both  as  against  public  policy,  and  also  as 
being  contrary  to  a  mle  of  the  society  prohibiting  such  sales;  ^  nor 
in  that  state  can  there  be  an  assignment  of  a  proportionate  part  of 
the  proceeds.2    So  in  Texas,  it  is  held  that  an  assignment  of  a  ben- 

i''Gri"-sby  v.  Russell,  222  U.  S.  504;  Standard  Life  &  Accident  Ins. 
149,  56"L/ed.'l33,  32  Sup.  Ct.  58,  Co.  v.  Catlin,  106  Mich.  138,  63  N. 
36  L.R.A.(N.S.)    642,  41  Ins.  L.  J.   W.  897. 

301  (rev'g  decree  in  Russell  v.  Grigs-  New  JJrtw^xs/; /re.— Mechanics'  Na- 
by,  168  Fed.  577,  94  C.  C.  A.  61).  tional  Bank  v.  Comins,  72  N.  H.  12, 
This  case  is  fully  considered  under  §  101  Am.  St.  Rep.  650,  55  Atl.  191. 
914a,  herein.  It  is  also  cited  to  this  Wisconsin. — Hurd  v.  Doty,  86 
point  in  Keckley  v.  Coshocton  Glass  Wis.  1,  21  L.R.A.  746,  56  N.  W.  371. 
Co.  86  Ohio  St.  213,  99  N.  E.  299,  41  ^metropolitan  Life  Ins.  Co.  v. 
Ins.  L.  J.  1539,  1541,  which  cites  to  Quandt,  69  III.  App.  649. 
this  point.  ^^  Exchanae    Bank    of    Macon    v. 

Connecticut.— Lev^i?.  v.  Phrenix  Lob,  104  Ga.  446,  44  L.R.A.  372,  31 
Mutual  Life  Ins.  Co.  39  Conn.  100.    S.  E.  459. 

Illinois. — Johnson  v.  Van  Epps,  ^°  Bromley  v.  Washington  Life 
110  III.  551;  Groff  v.  Mutual  Life  Ins.  Co.  122  Ky.  402,  12  Ann.  Cas. 
Ins.  Co.  92  111.  App.  207.  685,   5   L.R.A.(N.S.)    747,   121   Am. 

Indiana.— haus;^ord  v.  Freeman,  St.  Rep.  46/,  92  S.  W.  17,  35  Ins. 
60  Ind.  55.  '  L.  J.  498.     See  §  894f  herein. 

M arijland.— Diili'cnhach    &    Roemer        ^  Stoelker    v.    Thornton,    88    Ala. 
V.   New  York  Life  Ins.   Co.  61  iMd.    241,  6  L.R.A.  140.  6  So.  680. 
370.  2  Spies  V.  Stikes,  112  Ala.  584,  20 

Michigan. — Hosmer  v.  Welch,  107    So.  959. 
Mich.  470,  65  N.  W.  280,  67  N.  W 
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efit  certificate  to  one  who  has  no  interest,  but  has  merely  advancefl 
fifty  dollars  to  the  member  assigning,  is  void,  and  that  the  fund 
goes  to  the  heirs,  subject  to  a  deduction  for  the  money  advanced.^ 
So  in  Kansas  a  beneficiary  of  an  insured  who  knowingly  and  pur- 
posely sells  and  assigns  to  another,  who  has  no  insurable  interest  in 
the  life  of  the  insured,  the  policy  of  insurance  on  the  life  of  the 
latter,  cannot  enforce  the  policy  for  his  own  benefit.*  And  in 
Kentucky  such  assignments  to  one  without  insurable  interest 
will  not  be  sustained.^  So  in  Tennessee  if  such  assignment  to 
one  without  insurable  interest  is  made  in  pursuance  of  an  agree- 
ment which  is  a  wagering  transaction  it  is  void.^ 

The  question  of  insurable  interest,  however,  under  a  benefit  cer- 
tificate where  the  society  is  in  effect  an  insurance  company  will 
be  tested  by  the  general  law  applicable  to  insurance  contracts,  in 
the  absence  of  restrictions  in  the  membership  contract.'  So  the 
point  whether  or  not  the  rules  of  a  benefit  society  prohibit  an 
assignment  to  one  without  insurable  interest  must  also  be  con- 
sidered.* So  a  certificate  or  policy  valid  at  its  inception  may  be 
assigned  to  one  without  insurable  interest  when  not  used  as  a 
cloak  for  a  wager."  And  a  certificate  in  a  mutual  benefit  association 
payable  to  the  heirs  or  legal  representatives  may  be  collected  by 
the  member's  assignee,  in  the  absence  of  objection  by  the  associa- 
tion where  the  statute  provides  that  such  certificates  are  contracts 
between  the  association  and  the  members  and  that  the  beneficiary 
may  be  changed  by  agreement  between  the  parties ;  and  an  a.<^signee 
is  not  prevented  from  collecting  the  proceeds  even  though  he  is 
without  insurable  interest  where  the  member  procures  the  insur- 

^  Sohonfield  v.  Turner,  75  Tex.  324,  ^  Qiiinn  v.  Supreme  Council,  Cath- 
7  L.R.A.  189,  12  S.  W.  626.  See  al-  olic  Kniglits  of  America,  99  Tenn. 
so  cases  under  sections  relating  to  80,  41  S.  W.  343. 
parties  claiming  an  interest  by  rea-  ''  Union  Fraternal  League  v.  Wal- 
son  of  consanguinity  and  affinity  un-  ton,  109  Ga.  1,  4()  L.R.A.  424,  77  Am. 
der  this  chapter.  St.  Rep.  350,  34  S.  E.  317   (in  this 

*  Metropolitan  Life  Ins.  Co.  v.  Eli-  case  it  was  held  that  the  want  of  in- 
son,  72  Kan.  199,  3  L.R.A. (N.S.)  surable  interest  in  the  beneticiary 
934n,  115  Am.  St.  Rep.  189,  83  Pac.  would  not  defeat  a  policy  taken  out 
410.  by  insured  at  his  own  expense  as  such 

^  Hess'  Admr.  v.  Segenfelter,  127  contract  is  not  a  wager  nor  specula- 
Ky.  348,  105  S.  W.  476,  14  L.R.A.    tion). 

(N.S.)  1172  (annotated  on  whether  ^  gj.g|.(.  ^  Warnick,  44  Oreg.  511, 
cousins  have  an  insurable  interest  in  102  Am,  St.  Rep.  639,  75  Pac^  1061. 
each  others  lives),  128  Am.  St.  Rep.  ^  ^ye  v.  Grand  Lodge  Ancient  Or- 
476;  Ky.  Stat.  1903,  c.  32,  art.  4,  der  U.  W.  9  Ind.  Apo.  131,  143,  36 
subd.  3,  sees.  678,  680;  Act  March  24,  N.  E.  429.  See  also  Grant  v.  ludc- 
1906,  Ky.  L.  1906,  p.  481,  c.  142.  pendent  Order  Sons  &  Dau-hters  of 
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ance  and  paj'S  the  premiums.^*'  And  in  a  Federal  case  it  is  held  that 
a  member  of  a  mutual  benefit  society  may  transfer  the  benefits  to 
be  paid  under  his  certificate  to  anyone  even  though  the  transferee 
had  no  insurable  interest,  the  rules  of  the  society  providing  that 
the  benefits  should  be  paid  to  the  party  de-ignated  by  the  member 
in  his  application  or  by  his  will,  and  the  case  also  holds  that  such 
transfer  is  valid  even  without  a  designation  by  will."  So  in 
Oregon  even  though  the  assignee  has  no  insurable  interest  in  the 
life  of  a  member  of  a  mutual  benefit  society,  still  if  the  rules  of 
the  society  do  not  prohibit  such  assignment  and  it  is  made  in  good 
faith  the  assignee  is  entitled  to  reimbursement  out  of  the  in- 
surance proceeds  for  all  outlays  made  in  good  faith  with  the 
beneficiaries  consent,  especially  wdiere  the  assured  has  by  such 
expenditures  bj^  the  assignee  been  provided  with  a  home,  his  dues, 
assessments  and  his  funeral  charges  also  paid.^^  So  where  the 
certificate  is  made  payable  to  the  member  himself  as  sole  benefi- 
ciary, there  being  nothing  in  the  statute,  constitution  or  by-laws 
of  the  society,  a  foreign  corporation,  to  prevent  the  same  an  assignee 
for  a  pecuniary  consideration  larger  than  the  amount  of  the  pro- 
ceeds of  the  certificate  has  an  equitable  right  in  said  funds  as 
against  the  administrator. ^^  So  an  assignment  of  a  benevolent 
association  certificate,  payable  to  the  beneficiary,  or  her  assigns, 
made  to  one  to  whom  the  assignor  is  indebted  is  not  a  wager  al- 
though even  though  such  insurable  interest  subsequently  ceased.^* 
When  a  number  of  members  of  a  life  insurance  association,  each 
holding  a  policy  in  like  amount,  execute  tontine  assignments  to 
a  fiducial  agency  in  trust  to  collect  and  distribute  the  proceeds  of 
their  respective  policies,  in  case  of  death,  to  the  survivors,  such 
assignments  are  not  wagering  contracts  but  are  valid.  Upon  the 
death  of  one  of  the  assignors,  the  payment  of  his  insurance  to  such 
fiducial  agency  is  a  good  payment  and  relieves  the  insurer  of  all 
liability  to  the  legal  representatives  of  the  insured.  The  right  of 
such  representative  to  recover  the  insurance  money,  is  an  action 

Jacob,    97    Miss.    182,    52    So.    698;  12  g^-ett  v.  Warnick,  44  Oreg.  511, 

Chambers  v.  State  Council,  I.  0.  R.  102  Am.  St.  Rep.  639,  75  Pac.  1061. 

M   \V    Va. — ,  86  S.  E.  467.  ^^  g^gi-iy  y.  Eouitable  Aid  Uuion, 

'io:\Iiluer  V.  Bowman,  119  Ind.  448,  170  Mass.'218,  48  N.  E.  1090.     Se^ 

5  L.R.A.  95,  21  N.  E.  1091.  Kerr   v.    Crane,   212   Mass.    224,   40 

"Lamont  v.  Hotel  Men's  Mutual  L.R.A.(N.S.)      692      (annotated     on 

Benefit  Assn.  30  Fed.  817.     See  fur-  enforceability   of   promise    by   beue- 

ther   as   to    mutual   benefit   societies,  ficiary  to  pay  proceeds  of  life  insur- 

diapters  herein,  on  beneliciaries.  See  ance  to  third  person),  98  N.  E.  783. 

also     chapter    on    assignments    and  ^*  Clogg  v.  McDauiel,  89  Md.  416, 

alienation.      See,   however,   insuralile  43  Atl.  795. 
interest   under  chapter  on  beneficiar- 
ies, herein. 
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against  the  fiducial  agency,  not  being  before  the  court,  is  not 
decided.^* 

§  918.  Same  subject:  conclusion. — In  addition  to  what  we  have 
stated  at  the  beginning  of  this  discussion  upon  the  question  of 
assignment  to  one  having  no  insurable  interest  in  the  life,  the 
authorities  considered  present  these  points:  (1)  Where  a  party 
having  an  insurable  interest  in  his  own  life,  and  the  policy  therefor 
being  valid  when  effected,  it  is  assigned,  there  being  no  prohibitory 
legislation  and  nothing  in  the  terms  of  the  contract  to  prevent 
a  valid  assignment;  (2)  Where  the  policy  being  valid  at  its  in- 
ception for  the  same  reasons,  the  transaction  is  in  addition  an 
honest  and  bona  fide  one,  and  not  a  mere  cover  for  a  speculation 
in  contravention  of  the  law  and  public  policy;  (3)  Where  the 
assignment  is  made  by  a  person  who  took  out  the  policy  in  good 
faith  upon  another's  life;  (4)  Where  the  transaction  is  from  its 
inception  a  mere  cover  for  a  wager;  (5)  Where  the  premium  is 
paid  by  the  person  to  whom  it  is  assigned,  the  parties  acting  in 
_good  faith;  (6)  Where  the  premium  is  paid  by  another,  to  whom 
it  is  intended  at  the  time  to  assign  the  policy;  (7)  Where  the 
policy  is  procured  with  the  intent,  or  under  an  agreement  to 
assign  the  same  under  circumstances  evidencing  it  to  be  an  evasion 
'Of  the  law  and  against  public  policy;  and  (8)  Where  it  is  assigned 
with  the  consent  of  the  insurers. 

In  view,  therefore,  of  the  above  summary  and  of  the  decisions 
presented  under  the  preceding  sections  it  may  be  stated  in  conclu- 
sion: that  although  there  is  such  a  lack  of  unanimity  in  the  de- 
cisions as  to  make  them  irreconcilable,  the  general  rule  may  never- 
theless be  deduced  that  if  the  transaction  appears  to  have  been  at  its 
inception,  a  mere  cover  for  a  wager,  or  as  a  mere  matter  of  specula- 
tion, without  interest  in  the  life  of  the  insured,  the  assignee  cannot 
recover:  and  the  weight  of  authority  sustains  the  proposition  that 
if  a  person  effects  a  valid  insurance  upon  his  own  life,  and  the  trans- 
action is  bona  fide  and  not  intended  to  circumvent  the  law,  the 
assignment  to  another  will  be  upheld,  even  though  the  assignee 
has  no  insurable  interest  in  the  life  insured. ^^  This  rule  should, 
however,  be  considered  in  connection  with  such  valid  and  en- 
forceable statutory,  policy  and  contract  prohibitions  and  restrictions 
as  are  applicable." 

"Plill  V.  United  Life  Tns.   Assoc.  L.  J.   1530,   1543,  per  Davis.   C.  J., 

154  Pa.  St.  29,  35  Am.  St.  Rep.  807,  quoting  with  approval  from  Eckel  v. 

25  Atl.  771.  Renner,  41  Ohio  St.  232,  as  follows: 

^^  See  cases  cited  under  §  919  here-  ''  'One  who  has  obtained  a  valid  in- 

in.  I  surance  upon  his  own  life  may  dis- 

1'^  Kecklev  v.  Coshocton  Glass  Co.  jiose  of  it  as  he  may  seo  fit.   in  the 

S6  Ohio  St."  213,  99  N.  E.  299,  41  Ins.  absence  of  prohibitory  legislation  or 
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In  the  case  of  Amick  v.  Butler/^  the  court,  per  Mitchell,  J., 
sstys:  "A  person  may  insure  his  own  life  ...  or  having 
taken  a  policy  valid  in  its  inception,  that  he  may  in  good  faith 
assign  his  interest  in  such  policy  as  in  any  other  chose  in  action." 
In  either  case  the  essential  point  is,  that  the  transaction  be  bona 
fide,  or  not  merely  a  cover  for  obtaining  wagering  or  merely 
speculative  insurance,  and  a  device  to  evade  the  law.^"  The  cases 
which  hold  invalid  the  taking  or  assignment  of  insurance  policies 
turn  upon  the  fact  that  in  each  case  the  transaction  was  found  to 
be  merely  colorable,  and  a  scheme  to  obtain  merely  speculative  in- 
surances.^ So  it  is  held  in  Pennsylvania  that  an  assignee  of  a 
wagering  life  policy  who  collects  the  proceeds  must  account  to  the 
personal  representatives  of  the  insured.^  And  in  another  case  in 
the  same  state  it  is  declared  that  the  assignee,  with  no  insurable 
interest,  can  only  retain  out  of  the  proceeds  of  the  policy  the  sums 
paid  out  by  him  to  the  assured  and  assurer,  with  interest  thereon.* 

contract   stipulation.     It   is   immate-  Wisconsin. — Archibald    v.    Mutual 

rial,  in  such  case,  that  the  assignee  Life  Ids.  Co.  38  Wis.  542. 

has  no  insurable  interest,'  "  and  Rev.  Eu gland. —Ashley  v.  Ashley,  3  Sim. 

Stat.  sec.  3628  (Gen.  Code  sees.  9393-  149. 

9396)    is    not    "prohibitory"    legisla-  See  §  914  herein, 

tion.      See  Union    Fraternal   League  ^'^  Citing:  United  States. — Connec- 

V.  Walton,  109  Ga.  1,  5,  77  Am.  ^St.  ticut  Mutual  Ins.  Co.  v.  Schaefer,  94 

Rep.  350,  46  L.R.A.  424,  34  S.  E.  U.  S.  457,  24  L.  ed.  251. 

317;   Metropolitan   Life   Ins.    Co.   v.  /?//ho/5.— Guardian     Mutual     Life 

Brown    (Davis   v.  Brown)    159   Ind.  Co.  v.  Hogan,  80  III.  35,  22  Am.  Rep. 

644,  65  N.  E.  908,  32  Ins.  L.  J.  322  ISO. 

(Burn's   Stat.   1901,  sec.  4914h)    ex-  Indiana. — Provident  Life  &  Invest- 
ment Ins.  Co.  V.  Baum,  29  Ind.  236. 
Massachusetts. — Campbell    v.    New 


amine  also  §  917  herein. 

18  111  "Ind.  578,  60  Am.  Rep.  722, 
12  N.  E.  518,  cited  and  qiioted  from    England  Mutual  Life*  Co.   98   Mass. 
in  Union  Fraternal  League  v.  Wal-    381. 


ton,  109  Ga.  1,  77  Am.  St.  Rep.  350, 
46  L.R.A.  424,  34  S.  E.  317. 


Mississippi. — Murphy   v.    Red,    64 
Miss.   614,   60   Am.    Rep.    68,   1    So. 


^^  Citing:   United   States.  —  New  761,  35  Alb.  L.  J.  490. 

York  Mutual  Life  Ins.   Co.  v.  Arm-  New    York. — Olmstead    v.    Keyes, 

strong,  117  U.  S.  591,  29  L.  ed.  997,  85  N.  Y.  593. 

6  Sup.  Ct.  877.  Pennsylvania.    —    Cunningham   v. 

7Hf//a«fl.— Franklin    Life   Ins.    Co.  Smith,  70  Pa.  St.  450. 

v.  Sefton,  53  Ind.  380,  389;  Hutson  See  §  914  herein, 

v.  Merrifield,  51  Ind.  24,  19  Am.  Rep.  ^  Citing  Franklin  Ins.  Co.  v.  Haz- 

722.  zard,  41  Ind.  116,  13  Am.  Rep.  313; 

Massachusetts. — Mutual    Life    Ins.  Cammack  v.  Lewis,  15  Wall.    (82  U. 

Co.  v.  Allen,  138  Mass.  24,  52  Am.  S.)   643,  21  L.  ed.  244;  Warnock  v. 

Rep.  245.  Davis,  104  U.  S.  775,  26  L.  ed.  924. 

OJiio. — Eckel   v.   Renner,   41   Ohio  ^  Stambaugh  v.  Blake,  1  Monaghan 

St.  232.  (Pa.)  609,  15  Atl.  705.    See  Pennsyl- 

Bhode  Island. — Clark  v.  Allen,  11  vania  cases  cited  under  §  919  lierein. 

R.  I.    139,  23  Am.  Rep.  -lf)6,  note  to  ^Do^^^,^^,    v.    Hoffer,   110   Pa.    St. 

same,  17  Am.  Law  Reg.  80.  lOQ,  20  Atl.  655. 
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In  Pvhode  Island,  the  sales  and  assignments  are  held  valid,  pro- 
vided the  transactions  is  bona  fide  and  not  to  evade  the  law,*  and 
in  Connecticut  the  same  consideration  controls.* 

§  919.  Same  subject:  summary  of  the  decisions. — Such  assign- 
ments, when  within  the  mle  above  stated  under  the  last  preceding 
section  as  that  sanctioned  by  the  weight  of  authority,  are  valid;  in 
Arkansas,^  California.'  Canada.^  Colorado,^  Connecticut.^"  Eng- 
land," Georgia,^2  minois,^^  Indiana,^*  lowa,^*  Louisiana,^^  Mary- 

*  Clark  V.  Allen,  11  R.  I.  439,  23  having  the  world  for  market,  pro- 
Am.  Rep.  496.     See  §  914  herein.  vided    it    is    an    honest    exchange    of 

*  Fitzpatriek  v.  Hartford  Life  &  property  and  not  a  mere  cover  for  a 
Annuity  Ins.  Co.  1  Conn.  636,  6  New  wagering  transaction.  .  .  .  The 
Ens.  180.     See  §  914  herein.  danger  to  human  life  from  this  source 

6  Lans-ford  v.  National  Life  &  Ac-  has  not  yet  become  sufficiently  appre- 

cidcnt  ins.  Co.  116  Ark.  527,  173  S.  ciable   to   provoke  the   condemnation 

W.     414;     Prn.lential     Ins.     Co.     of  of  these."     Fitzpatriek    (Fitzgerald) 

America  v.  Wdliams,  113  Ark.  373,  v.  Hartford  Life  &  Annuity  Ins.  Co. 

168  S.  W.  1114  (when  contra,  see  al-  56  Conn.  116,  132,   /    Am.  St.  Rep. 

so   Id.):   Pa?e  v.   Metropolitan  Life  288.   13   Atl.    673,   17   Atl.   411,   per 

Ins.  Co.  98  Ark.  340,  135  S.  W.  911;  Pardee,  J.     Quoted  in  Bowen  Admr. 

Matlock  v.   Bledsoe,  77  Ark.   60,  90  v.  National  Life  Assoc.  63  Conn.  460, 

S.  W.  848  (also  binding,  as  between  470. 

parties,  against  creditors).  ^^  Ashley  v.  Ashley,  3  Sim.  149, 

■^  "A  policy  of  insurance  upon  life  Under  the  English  Law  "An  as- 
or  health  may  pass  by  transfer,  will,  signee  of  a  policy  acquires  the  rights 
or  succession  to  any  person,  whether  of  an  assignor  and  can  therefore  re- 
he  has  an  insurable  interest  or  not,  cover  the  amount  insured,  although 
and  such  person  may  recover  upon  it  he  himself  has  no  insurable  interest" 
whatever  the  insured  might  recover :  "  17  Earl  of  Halsbury's  Laws  of  Eng- 
Deering's  Annot.  Civ.  Code  Cal.  see.  land,  sec.  1090,  p.  546  {considering 
2764.  considered  in  Curtiss  v.  Aetna  also  in  this  connection  the  life  assur- 
Life  Ins.  Co.  90  Cal.  245,  251,  252,  ance  act  1774  [14  Geo.  III.  c.  48] 
25  Am.  St.  Rep.  214,  27  Pac.  211  (but  sec.  2;  the  children  act  1908  [8  Edw. 
policy  issued  to  creditor  who  assigned  VIL  7,  c.  67]  see.  7;  the  Friendly 
it  as  "collateral).  Societies  act  1896   [59  &  60  Vict.  c. 

8  North  American  Life  Assur.  Co.  25]   sees.  62,  67;  the  CoUectmg  So- 

V.  Craisren,  13  Can.  S.  C.  278;  6  Russ.  cieties  &  Industrial  Assur.   Co's  act 

&    Geld.     (Nov.    Sco.)    440;    contra,  1896   [59  &  60  Vict.  c.  26]   sec.  13. 

Michaud  v.  British  Med.  Assn.  Ram-  and  the  Assurance  Co's  act  1909   [9 

sey's    App.    Cas.    (Low.    Can.)    377;  Edw.  VII.  c.  49]  sec.  36).     But  it  is 

New  York  L.  Ins.  Co.  v.  Parein,  3  Q.  added  in  a  note  that  "a  man  will  not 

L.  R.  163.     See  Mutual  Life  Ins.  Co.  be  allowed  to  evade  the  act  by  in- 

V.  Anderson,  1  N.  B.  Eq.  466.  suring  his  own  life  with  the  money, 

'  9  Sheets  v.  Sheets,  4  Colo.  450,  454,  and   for  the  benetit  of  anotlier  wlio 

36  Pac.  310.  has  no  interest  in  the  life  "although 

10  Bowen.  Admr.  v.  National  Life  the  requirement  of  the  act   tliat  the 

Assoc.  63  Conn.  460.  name  of  the  person  interested  be  in- 

"We  think  the  weight  of  authority  serted"  would  be  sufticient  to  prevent 

is  in  favor  of  permitting  the  owner  sucli  an  evasion."     Id. 

of  a  contract  of  life  insurance  which  ^^  Ijylander  v.  Allen.  125  Ga.  206. 

has  the  sanction  of  the  law,  to  sell  it  6  L.R.A.(N.S.)  128,  and  5  Ann.  Cas. 

upon  the   most   advantageous  terms.  355  note,  53  S.  E.  1032,  35  Ins.  L. 
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land,"  Massachusetts,"  Michigan,"  Minnesotaj^"  Mississippi,^  Ne- 

J.  724  (court  declares  that:  "This  Kurd's  Rev.  Stat.  111.  1909,  c.  73, 
exact  question  has  never  been  decided  see.  238,  considered  under  §  914  here- 
by this  court;"  Civ.  Code  1895,  sees,  in  in  connection  with  Kentucky  de- 
2114,  2116  considered.     [See  Mutual  cisious. 

Life  Ins.  Co.  v.  Lane   (U.  S.  C.  C.)  ^^  Metropolitan    Life    Ins.    Co.    v. 

151  Fed.  276,  36  Ins.  L.  J.  451,  aff'd  Brown    (Davis  v.   Brown)    159   Ind. 

157  Fed.  1002,  85  C.  C.  A.  677,  hold-  644,  65  N.  E.  908,  32  Ins.  L.  J.  322 

ing  construction  of  above  sections  of  (Burn's  Stat.  1901,  sec.  4914h  pro- 

Ga.  Civ.  Code  by  state  court  is  not  viding    that   such    assignments    void, 

binding  on  Federal  court.]   Point  of  with    certain    exceptions,    held   inap- 

insurable  interest  was  discussed,  how-  plicable  as  insurer  a  New  York  cor- 

ever,  in  earher  case  where  it  was  said  poration)  ;  Amick  v.  Butler,  111  Ind. 

in  part:    "We  are  aware  that  there  is  5/8,  60  Am.  Rep.  722,  12  N.  E.  518; 

a  seemingly  irreconcilable  conflict  be-  Nye  v.   Grand  Lodge  Ancient  Order 

tween    the    adjudicated    cases    as    to  U.  W.  9  Ind.  App.  131,  143,  36  N.  E. 

whether  an  assignee  of  a  life  policy  429;  contra,  Franklin  Life  Ins.   Co. 

takes  anything  under  an  assignment  v.  Sef ton,  53  Ind.  380 ;  Franklin  Life 

unless  he  has  an  insurable  interest  in  Ins.  Co.  v.  Hazzard,  41  Ind.  120,  13 

the  life  insured.    But  it  will  be  noted  Am.  Rep.  313   (but  held  not  out  of 

that  under  the  provisions  of  our  Code  accord,  in  159  Ind.  case  above  cited ) 

no  such   quaUtications  are   made  es-  compare    Thornburg    v.    Aetna    Life 

sential  to  the  validity  of  the  assign-  Ins.  Co.  30  Ind.  App.  682,  QQ  N.  E. 

ment;  nor  do  we  think,  under  sound  922. 

reasoning  any  can  exist."  Union  Fra-  ^^  Farmers'  &  Traders'  Bank  v. 
ternal  League  v.  Walton,  109  Ga.  1,  Johnson,  118  Iowa,  282,  91  N.  W. 
3,  77  Am.  St.  Rep.  350,  46  L.R.A.  1074  (assignee  of  benehciary  need 
424,  34  S.  E.  317,  per  Little,  J.  Point  not  have  insurable  interest  in  life  of 
decided  was  that  as  one  has  insurable  either  beneficiary  or  assured;  so  held 
interest  in  own  life,  he  may  lawfully  and  also  applied,  and  advancements 
procure  insurance  thereon  for  the  also  permitted  to  be  recovered), 
benefit  of  any  other  person  whose  in-  "  New  York  Life  Ins.  Co.  v.  Llur- 
terest  he  desires  to  promote  and  want  tagh,  137  La.  760,  69  So.  165  (may 
of  insurable  interest  in  such  benefi-  take  out  policy  on  own  life  in  name 
ciary  cannot  defeat  contract;  also  of  any  one;  or  may  take  out  policy 
that  member  of  benefit  society  may  in  ox-^n  name  and  with  insurers  con- 
legally  designate  whomsoever  he  sent  assign  it  to  whom  he  pleases) 
pleases  as  beneficiary)  ;  Cherokee  Life  following  Hearing,  Succession  of,  26 
Ins.  Co.  v.  Banks,  15  Ga.  App.  65,  82  La.  Ann.  327.  EjMmine  Hays  v.  Le- 
S.  E.  597;  Volunteer  State  Life  Ins.  peyre,  48  La.  Ann.  749,  35  L.R.A. 
Co.  V.  Buchannan,  10  Ga.  App.  255,  647,  19  So.  821. 

73  S.  E.  602,  41  Ins.  L.  J.  678.     See  i'  Fitzgerald    v.    Rawlings    Imple- 

McFarlane  v.  Robertson,  137  Ga.  132,  ment    Co.   114   Md.   470,    Ann.    Cas. 

73  S.  W.  490,  41  Ins.  L.  J.  372.  1912A,  450,  79  Atl.  915,  40  Ins.  L.  J. 

13  Moore     V.     Chicago     Guarantee  1565;  Souder  v.  Home  Friendly  Soc. 

Fund  Life  Soc.  178  111.  202,  52  N.  E.  72  Md.  511,  20  Atl.  137.     See  Clogg 

882;    Martin    v.    Stubbings,   126    111.  v,  McDaniel,  89  Md.  416,  43  Atl.  795. 

387,  9   Am.   St.  Rep.  625,  18  N.  E.  "  Brogi  v.  Brogi,   211  Mass.   512, 

657,  see  Bloomington  Mutual  Bene-  98  N.   E.   573,   41   Ins.   L.   J.   1243; 

fit  Assn.  V.  Blue,  120  111.  121,  60  Am.  King  v.  Crown,  185  Mass.  103,  69  N. 

Rep.  558,  11  N.  E.  331,  8  West.  Rep.  E.  1049,  33  Ins.  L.  J.  397;  Dixon  v. 

642;  United   States  Life  Ins.   Co.  v.  National  Life  Ins.  Co.  168  Mass.  48, 

Ludwig,  103  111.  305,     But  cotnimre  46   N.   E.   430,   26   Ins.   L.   J.   776; 
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braska,^   Xew   Hampshire,^   New   York,*   North    Carolina,^   Ohio,^ 
Oregon/  Pennsylvania,^  Rhode  Island,^  South  CaroUna,-"  Tennes- 


Mutual  Life  Ins.  Co.  v.  Allen.  138 
Mass.  21,  31,  52  Am.  Rep.  90;  Troy 
V.  Sargent,  132  Mass.  408;  Campbell 
V.  New  England  Ins.  Co.  98  Mass. 
381;  Palmer  v.  Merrill,  6  Cusli.  (CO 
Mass.)  282,  52  Am.  Dec.  782;  contra, 
Stevens  v.  Warren,  101  Mass.  564. 

^^  Prndential  Ins.  Co.  of  America 
V.  Liersch,  122  Mich.  436,  6  Det.  L. 
N.  803,  81  N.  W.  258,  29  Ins.  L.  J. 
470. 

20Raliders,  Merritt  &  Hader  v. 
People's  Bank.  113  ]'^linn.  496,  130 
N.  W.  16,  17,  Ann.  Cas.  1912A,  299, 
40  Ins.  L.  J.  6  /  5,  67 1 . 

^  Grant  v.  Independent  Order  Sons 
&  Dans-hters  of  Jacob,  97  Miss.  182, 
52  So.  698 ;  Murphv  v.  Red,  64  Miss. 
614,  60  Am.  Rep.  68.  1  So.  761. 

2  Chamberlain  v.  Butler,  61  Neb. 
730,  54  L.R.A.  338,  87  Am.  St.  Rep. 
478,  86  N.  W.  481. 

'  Mechanics  National  Bank  v.  Com- 
ins,  72  N.  H.  12,  101  Am.  St.  Rep. 
650,  55  Atl.  191,  33  Ins.  L.  J.  49. 

*  Steinbaek  v.  Diepenbroek.  lo8  N. 
Y.  24,  44  L.R.A.  417,  70  Am.  St. 
Rep.  424,  52  N.  E.  662 ;  Olmstead  v. 
Keyes,  83  N.  Y.  593;  Forciarz  v. 
Prudential  Ins.  Co.  of  America,  158 
N.  Y.  Supp.  834;  Peck  v.  Washing- 
ton Life  Ins.  Co.  87  N.  Y.  Supp.  210, 
91  App.  Div.  597;  Glassey  v.  Metro- 
politan Life  Ins.  Co.  65  N.  Y.  St. 
Rep.  493;  Valton  v.  National  Life 
Fund  Assoc.  40  N.  Y.  21,  20  N.  Y. 
32,  22  Barb.  (N.  Y.)  9,  4  Abb.  Dec. 
(N.  Y.)  437,  17  Abb.  Pr.  (N.  Y.) 
268;  Rawls  v.  American  Life  Ins.  Co. 
27  N.  Y.  282,  36  Barb.  (N.  Y.)  357; 
St.  John  V.  American  Mutual  Life 
Ins.  Co.  13  N.  Y.  31,  64  Am.  Dec. 
529,  2  Duer  (N.  Y.)  419;  Hogle  v. 
Guardian  Life  Ins.  Co.  6  Robt.  (N. 
Y.)  567,  4  Abb.  N.  S.  (N.  Y.)  317, 
349,  per  Garvin,  J.;  Cannon  v.  l\lu- 
tual  Life  Ins.  Co.  29  Ilun  (N.  Y.) 
470. 

5  Jolinson  V.  Mutual  Benefit  Life 
Ins.  Co.  157  N.  Car.  106,  72  S.  E.  847, 
41  Ins.  L.  J.  10    (doctrine  expressly 


approved  althouofh  policy  assigned  to 
secure  loan)  ;  Hardy  v.  Aetna  Life 
Ins.  Co.  154  N.  Car.  430,  70  S.  E. 
828,  40  Ins.  L.  J.  1148;  Hardy  v. 
.Etna  Life  Ins.  Co.  152  N.  Car.  286, 
67  N.  E.  767,  39  Ins.  L.  J.  831; 
Blackburn  v.  St.  Paul  Fire  &  Marine 
Ins.  Co.  116  N.  C.  821,  21  S.  E.  922. 
Contra  Powell  v.  Dewev  (Powell  v. 
:\rutual  Benefit  Life  Ins'  Co.)  123  N. 
Car.  103,  68  Am.  St.  Rep.  818,  31 
S.  E.  381,  28  Ins.  L.  J.  1033.  Ex- 
amine Hinton  v.  Mutual  Reserve 
Fund  Life  Assoc.  135  N.  Car.  314, 
323,  65  L.R.A.  165,  102  Am.  St.  Rep. 
515.  47  S.  E.  474. 

^  Kecklev  v.  Coshocton  Glass  Co. 
86  Ohio  St.  213,  Ann.  Cas.  1913D, 
607,  99  N.  E.  299;  Eckel  v.  Renner, 
41  Ohio  St.  232. 

'Brett  V.  Warnick,  44  Oreg.  511, 
102  Am.  St.  Rep.  639,  75  Pae.  1061 
(principle  approved  but  there  were 
other  factors :  this  case  is  considered 
under  §  917  herein). 

8  Phillips  Estate  In  re  (Fidelity 
Title  &  Trusts  Cos.  Appeal)  238  Pa. 
423,  45  L.R.A. (N.S.)  982,  86  Atl. 
289 ;  Wheeland  v.  Atwood,  192  Pa.  St. 
237,  73  Am.  St.  Rep.  803.  43  Atl.  946 
(policy  incepted  in  good  faith,  made 
for  legitimate  and  not  speculativ-e 
purposes,  assignable  to  anybody  for 
proper  and  lawful  consideration,  s.  e. 
7  Pa.  Super.  Ct.  86.  42  W.  N.  C.  178, 
20  Pa.  Co.  Ct.  367).  Compare  Mat- 
lack  V.  Mutual  Life  Ins.  Co.  180  Pa. 
360,  40  W.  N.  C.  73,  36  Atl.  1082; 
Carpenter  v.  Ignited  States  Life  Ins. 
Co.  161  Pa.  St.  9,  23  L.R.A.  571,  41 
Am.  St.  Rc]).  880,  28  Atl.  943;  Hoff- 
man V.  Hoke,  122  Pa.  St.  377,  1 
L.R.A.  229,  15  Atl.  437;  Keystone 
IMutual  Bonolit  Life  Ins.  Co.  v.  Mor- 
ris, 115  Pa.  St.  446.  2  Am.  St.  Rep. 
572,  8  Atl.  638;  Ruth  v.  Kattorman, 
112  Pa.  St.  251,  3  Atl.  833;  Downing 
V.  Hoffer,  110  Pa.  St.  109,  20  Atl. 
655;  Gilbert  v.  :\?oose,  104  Pa.  St. 
74,  49  Am.  Rep.  576. 

9  Clark  v.  Allen,  11  R.  I.  439,  23 
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see,"    Vermont/^    Wisconsin,!^    in    the    United    States    courts,^* 
although  the  decisions  therein  are  not  in  harmony." 

Such  assignment  has  been  decLared  void  in  Alabama.^^  Indiana," 
Kansas,^8  Kentucky."  Missouri,^^  Pennsylyania,^!  Texas,22  Vir- 
ginia,23  and  in  the  United  States  courts.^* 

Am.  Rep.  496.     See  Connecticut  Mu-  Ins.  Co.  14  Fed.  272 ;  Clarke  v.  Equit- 

tual  Life  Ins.  Co.  v.  Tucker,  27  R.  I.  able  Life  Assur.   Co.    (U.   S.   C.   C.) 

170,  61  Atl.  142,  34  Ins.  L.  J.  958.  143  Fed.  175,  35  Ins.  L.  J.  567   (as- 

Examine  Cronin  v.  Vermont  Life  Ins.  signor  estopped  as   against  assignee 

Co.  20  R.  I.  570,  573,  40  Atl.  497.  for  valuable  consideration   to   assert 

"  Crosswell  V.  Connecticut  Indem-  want    of    insurable    interest).       See 

nity  Assoc.  51  S.  Car.  103,  28  S.  E.  Connecticut   Mutual   Life   v.   Fisher, 

200.  30  Fed.  662.     See  Kentucky  Life  & 

li  Lewis   v.    Edwards    (Dec.    Term  Accident  Ins.  Co.  v.  Hamilton,  11  C. 

1903,    unreported,    so    construed    in  C.  A.  42,  43  Fed.  93,  24  Ins.  L.  J.  43; 

Grigsby  v.   Russell,  fully  considered  Merchants  Life  Ins.  Co.  v.  Yoakum, 

under  §  914a  herein.    The  assignment  98  Fed.  251,  256,  257,  39   C.   C.  A. 

of  the  policy  in  the  Grigsby  ease  was  61   (principle  approved), 
"made  in  Tennessee)  :  Clements  v.  New        See  Grigsby  v,  Russell  ease  under 

York  Life  Ins.  Co.  101  Tenn.  22,  42  §  914a  herein. 

L.R.A.  247,  70  Am.  St.  Rep.  650,  27        ^^  See  Federal  citations  at  end  of 

Ins.   L.    J.    827;    ^Mutual    Protection  this  section. 

Ins.   Co.   v.   Hamilton,   5   Sneed    (37        "  Stoelker    v.    Thornton,    88    Ala. 

Tenn.)  269   {considered  under  §  914  241,  6  L.R.A.  140,  6  So.  680;  Ala- 

herein).     See  §  914b  herein.  bama   Gold  Life  Ins.   Co.  v.  Mobile 

12  Harrison    v.    Northwestern   Mu-  Mutual  Life  Ins.  Co.  81  Ala.  329,  1 
tual  Life   Ins.   Co.   78  Vt.  473,   112  So.  561;  Helmstago's  Admr.  v.  Mil- 
Am.  St.  Rep.  932,  63  Atl.  321;  Fair-  ler,  76  Ala.  183,  52  Am.  Rep.  316. 
child  V.  Northeast  Mutual  Life  Ins.        ^^  Under    Brown's    Rev.    Stat.    sec. 
Co   51  Vt   613.  4914h  (see  2  Brown's  Ann.  Ind.  Stat. 

13  Opitz  V.  Karel,  118  Wis.  527,  62  [Rev.  1908]  p.  469,  sec.  4713 
L.R.A.  982,  99  Am.  St.  Rep.  1004,  [4894ul]  [Acts  1901,  p.  374,  in 
95  N.  W.  948;  Strike  v.  Wisconsin  force  Mch.  11,  1901]  See  Ind.  cita- 
Odd  Fellows  Mutual  Life  Ins.  Co.  95  tions  above  given  under  this  section 
Wis.  583,  70  N.  W.  819;  Bursinger  holding  such  assignments  valid. 

V.  Bank  of  Watertown,  67  Wis.  75,  is  Metropolitan    Life    Ins.    Co.    v. 

76,  58  Am.  Rep.  848,  30  N.  W.  290.  Elison,  72  Kan.  199,  3  L.R.A. (N.S.) 

See   Archibald   v.   Mutual   Life   Ins.  934n,  115  Am.  St.  Rep.  189,  83  Pac. 

Co.  38  Wis.  542.  410,  35  Ins.  L.  J.  253 ;  Missouri  Val- 

1*  New  York  Mutual  Life  Ins.  Co.  lev  Life  Ins.  Co.  v.  McCrune,  36  Kan. 

V.  Armstrong,  117  U.  S.  591,  29  L.  146,  59  Am.  Rep.  537,  12  Pac.  517; 

ed.  997,  6  Sup.  Ct.  877;  Robinson  v.  Missouri  Valley  Life  Ins.  Co.  v.  Stur- 

United   States   Mutual   Accident  As-  gis,  18  Kan.  93,  26  Am.  Rep.  761. 

soc    (U.  S.  C.  C.)  68  Fed.  825;  Aetna  19  Metropolitan    Life    Ins.    Co.    v. 

Life  Ins.  Co.  v.  France,  94  U.  S.  561,  Nelson,   170   Ky.    674,   L.R.A.1916F, 

24  L    ed.   287;    Connecticut   Mutual  457,  186  S.  W.  521 ;  Smith  v.  Agnew, 

Life  Ins.   Co.  v.   Schaefer,  94  U.   S.  137  Ky.   83,  122   S.   W.   231;   Hess' 

457,  24  L.  ed.  251;  Gordon  v.  Ware  Admr.  v.   Segenfelter,  Vlt    Ky,  348, 

National  Bank,  132  Fed.  444,  65  C.  14  L.R.A. (N.S.)  1172n,  128  Am.  St. 

C.  A.  580,  67  L.R.A.  550;  Lamont  v.  Rep.  343,  105  S.  W.  470;  Bramhlelt 

Hotel   Men's   Mutual   Benefit    Assoc,  v.  Hargis'  Ex'r,  123  Ky.  141,  94  S. 

30  Fed.  817;  Langdon  v.  Mutual  Life  W.  20;  Basye  v.  Adams,  81  Ky.  368. 
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'  PARTICULAR  INSURABLE  INTERESTS       §§  920,  921 

§  920.  Insurable  interest:  policy  payable  "as  his  interest  may 
appear." — One  need  not  have  an  insuraljle  interest  under  a  policy 
payable  "as  his  interest  may  appear."  ^  But  such  a  clause  may 
refer  to  the  actual  interest  at  the  date  of  the  policy ,2  and  evidence 
is  admissible  to  show  what  interests  were  intended  to  be  covered.^ 

§  921.  Interest  of  donor  or  contributor. — A  turnpike  company 
which  voluntarily  contributes  to  the  erection  of  a  bridge  to  be  used 
by  its  customers  and  the  general  public  has  no  insurable  interest  in 
the  bridge,  nor  can  the  county  intervene,  in  case  of  loss  by  fire,  to 
■claim  the  insurance  effected  by  the  company ;  nor  is  either  the  com- 
pany or  the  county  entitled  to  claim  compensation,  as  part  of  the 
insurance,  for  loss  of  tolls  w^hile  the  bridge  is  rebuilding.* 

See  New  York  Life  Ins.  Co.  v.  68  Tex.  361,  4  S.  W.  633.  Examine 
Brown's  Admr.  139  Ky.  711,  66  S.  Dugger  v.  Mutual  Life  Ins.  Co.  — 
W.  613  (not  void  but"assured's  ad-  Tex.  Civ.  App.  — ,  81  S.  \V.  33.5. 
ministrator  may  recover  thereon  ^^  Crismond's  Admx.  v.  Jones,  117 
where  application  and  policy  both  Va.  31,  83  N.  E.  1015 ;  Tate  v.  Com- 
reeognized  right  to  assign;  policy  mercial  Building  Assoc.  97  Va.  74, 
pavable  to  executors,  administrators  45  L.R.A.  243,  75  Am.  St.  Rep.  770, 
and  assigns).  But  compare  Kentucky  33  S.  E.  382;  Roller  v.  Moore's  Admr. 
cases  considered  under  §  914  here-  86  Va.  512,  6  L.R.A.  136  and  note, 
in.  10  S.  E.  241. 

'20  Tripp  V.  Jordan,  177  Mo.  App.  ^*  Warnock  v.  Davis,  104  U.  S.  775, 
339,  164  S.  W.  158;  Locke  v.  Bow-  26  L.  ed.  924;  Cammack  v.  Lewis,  15 
man,  168  Mo.  App.  121,  151  S.  W.  Wall.  (82  U.  S.)  643,  21  L.  ed.  244; 
468  (void  unless  made  to  creditor,  Mutual  Life  Ins.  Co.  v.  Lane  (U.  S. 
etc.,  citing  Heusner  v.  Mutual  Life  C.  C.)  151  Fed.  276,  36  Ins.  L.  J.  451, 
Ins.  Co.  47  Mo.  App.  336,  343).  See  aff'd  15  r  Fed.  1002.  85  C.  C.  6(7,  re- 
also  Morrow  v.  National  Life  Assoc,  fusing  to  be  bound  by  Ga.  Civ.  Code 
184  Mo.  App.  308,  168  S.  W.  881  1895  sees.  2114,  2116.  See  Georgia 
(under  Rev.   Stat.   1909,  sec.   6956).    citations   at    beginning    of    this    sec- 

2iHqft'man  v.  Hoke,  122  Pa.  377,  tion).  Contra,  see  Federal  cases 
1  L.R.A.  229,  15  Atl.  437;  Carpenter  above  cited  in  this  section  holding 
V.  United  States  Life  Ins.  Co.  161  such  assignments  valid,  see  Grigsby 
Pa.  St.  9,  41  Am.  St.  Rep.  880,  28  v.  Russell  case  under  §  914a  herein. 
Atl.  943,  23  L.R.A.  571  (case  of  ab-  Swick  v.  Home  Life  Ins.  Co.  2  Dill, 
solute  assignment)  ;  Keystone  Mu-  (U.  S.  C.  C.)  160,  Fed.  Cas.  No. 
tual  Benefit  Assoc,  v.  Norris,  115  Pa.    13,692. 

St.  446,  2  Am.  St.  .Rep.  572,  8  Atl.  ^  Donaldson  v.  Sun  ^Mutual  Ins.  Co. 
638;  Ruth  v.  Katterman,  112  Pa.  St.  95  Tenn.  280,  .32  S.  W.  251.  See  §§ 
251,  3  Atl.  833.  See  Stambaugh  v.  900,  906.  2030  herein. 
Blake,  1  Monaghan  (Pa.)  609,  15  2  ^^lonroe  Building  &  Loan  Assoc. 
Atl.  705;  DorneV  v.  Hotter,  110  Pa.  v.  Liverpool  &  London  &  Globe  Ins. 
St.  109;  contra,  Cunningham  v.  Co.  50  La.  Ann.  1243,  24  So.  238,  28 
Smith,  70  Pa.  St.  450.     Contra,  see    Ins.  L.  J.  266. 

Pennsvlvania  citations  first-above  giv-       ^  Q^.^ham    v.    American    Fire    Ins. 
en  under  this  section.  Co.  48  S.  Car.  195,  59  Am.  St.  Rep. 

22  Schonfield  v.  Turner,  75  Tex.  324,   707,  26  S.  E.  323,  26  Ins.  L.  J.  744. 
7  L.R.A.  189.  12  S.  W.  626;  Price  v.       *  Fanners'   ^Mut.   Ins.   Co.   v.   New 
Supreme  Lodge  Kniglits   of   Honor,    Holland   Turni^ike   Co.   122   Pa.    St. 
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§  922  JOYCE  ON  INSURANCE 

§  922.  Interest  of  bailor  and  bailee:  generally. — Where  one 
had  effected  insurance  on  a  certain  number  of  bushels  of  wheat  in 
a  warehouse,  and  held  the  warehouseman's  receipt  therefor,  and 
there  was  when  the  loss  occurred  sufficient  wheat  to  correspond  with 
the  quantity  insured  and  with  the  description  in  the  receipt,  it  was 
held  that  the  plaintiff  could  recover,  although  the  warehouseman 
had  fraudulently  issued  receipts  for  wheat  he  did  not  have.^ 

A  bailee  m^y  insure  goods  in  his  possession  in  his  own  name  to> 
their  full  value.^  So  a  bailee  has  an  insurable  interest  in  goods 
bailed,  he  being  liable  by  law,  custom,  or  by  contract  for  certain 
risks  to  which  they  may  be  subjected.'  And  a  bailee,  although  not 
responsible  for  risks  which  may  attach  to  the  goods,  may  insure- 
in  his  own  name  "on  account  of  or  for  whom  it  may  concern,"  and 
the  act  may  be  ratified  by  the  owner.^  So  a  bailee  or  agent  holding 
property  for  the  purpose  of  repair,  or  of  sale,  may  insure  it  against 
loss  or  damage  by  fire  for  the  protection  of  his  special  interest,  and 
that  of  the  owner,  and  such  insurance  may  be  taken  in  the  name  of 
the  possessor,  and,  in  case  of  loss,  the  avails  of  the  policy  may  be- 
applied  in  satisfaction  of  his  claim  against  the  property,  and,  if 
there  is  an  amount  above  such  claim,  he  holds  it  for  the  owner.* 
A  bailor  who  has  an  insurable  interest  in  the  property  can,  to  the 
extent  of  his  insurable  interest,  claim  the  benefit  of  insurance  ef- 
fected in  his  favor  by  his  bailee ;  and  the  case  is  not  varied  or  af- 
fected by  a  clause  in  receipts  given  by  him  "not  responsible  for  any 
loss  by  fire."  ^°  But  until  the  owner  of  the  goods  insured  by  the 
bailee  for  service  (to  be  manufactured)  as  "held  in  trust,"  etc.^ 
ratifies,  as  principal,  such  insurance  by  the  bailee  as  his  agent,  he 
acquires  no  interest  under  the  policy,  and  where  he  has  made  no 

37,  15  Atl.  563.     As  to  insurable  in-  v.  Coates,  14  Md.  285;  Eastern  Rail- 

terest  of  donee  or  donation  inter  vi-  road  v.  Relief  Ins.  Co.  98  Mass.  420; 

vos,  see  1  Phillips  on  Insurance   (3d  Sturm  v.  Atlantic  Mutual  Ins.  Co.  63 

ed.)  117,  sec.  170.  N.  Y.  77;  Utica  Canning  Co.  v.  Home- 

6  Clark  V.  Western  Assoc.   Co.  25  Ins.   Co.  116  N.  Y.  Supp.  934,  132 

U.  C.  Q.  B.  209.  App.   Div.   420,   38   Ins.   L.   J.   813; 

®  Home  Ins.  Co.  v.  Baltimore  Ware-  Crowley  v.  Colien,  3  Barn.  &  AdoL. 

house  Co.  93  U.  S.  527,  23  L.  ed.  868.  478,  ISEng.  Rul.  Cas.  314. 

Cited  in  Snow  v.  Carr,  61  Ala.  363,  ^  Eire  Ins.   Assn.  v.   Merchants'  & 

369,  32  Am.  Rep.  3;  Hamburg-Bre-  Miners    Transportation    Co.    66    Md.. 

men  Fire  Ins.  Co.  v.  Lewis,  4  App.  339,  59  Am.  Rep.  162,  7  Atl.  905. 

I).  C.  66,  81 ;  Home  Ins.  Co.  v.  Peoria  ^  Johnston  v.  Charles  Abresch  Co.. 

&  Pacific  Union  R.  Co.  178  111.  64,  78,  123  Wis.  130,  68  L.R.A.  934,  107  Am. 

52    N.    E.    862;    Home    Ins.    Co.    v.  St.  Rep.  995,  101  N.  W.  395. 

Peoria  &  Pacific  Union  R.  Co.  78  111.  ^°  California    Ins.     Co.    v.    Union 

App.  141;  Roberts  v.  Firemen's  Ins.  Compress  Co.  133  U.   S.  387,  33  L. 

Co.  165  Pa.  55,  61,  30  Atl.  450.  ed.  730,  10  Sup.  Ct.  365,  7  R.  R.  &. 

'  See  ^.tna  In.s.  Co.  v.  Hall,  15  B.  Corp.  L.  J.  363,  19  Ins.  L.  J,  385. 
Mon.    (Ky.)   411;  Franklin  Ins.   Co. 
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PARTICULAR  INSURABLE  INTERESTS        §§  923-925 

ratification  of  the  insurance,  the  bailee  is  at  liberty  to  cancel  it  at 
any  time.^^  A  bailee  has  an  insurable  interest  where  he  has  given 
a  bond  for  an  attachment,^''  and  a  depositor  has  an  equitable  in- 
terest in  the  policy,  as  against  creditors  of  the  depositary,  in  a 
case  where  the  latter  has,  under  an  agreement  with  the  former, 
insured  the  deposited  goods  in  his  own  name  for  the  depositor's 
benefit.^' 

§  923.  Pledgeor  and  pledgee:  pawnbroker. — One  who  pledges  his 
property  and  remains  in  possession  thereof  may  insure  it  to  the  full 
value,  where  he  would  still  be  liable  on  the  debt  in  case  of  loss,  and 
the  measure  of  his  loss  is  the  value  of  the  property  borrowed  which 
would  have  reduced  his  indebtedness.^*  And  a  pledgee  of  proper- 
ty who  has  loaned  money  thereon  and  to  whom  the  policy  is  as- 
signed has  an  insurable  interest  therein  and  may  take  out  another 
policy  thereon,  and  he  is  the  "owner"  of  the  property  within  the 
intent  of  the  policy. ^^  And  a  pledgee  or  pawnbroker,  with  whom 
goods  are  pledged,  or  who  holds  the  same  as  security  for  debt  or 
advances  made,  has  an  insurable  interest  therein,  even  to  the  full 
value  thereof.-^® 

§  924.  Innkeepers. — In  so  far  as  an  innkeeper  has  lien  upon  goods 
or  property  of  his  guests,  or  is  liable  to  others  for  their  custody  and 
safekeeping,  or  will  receive  a  benefit  from  the  continued  existence 
of  such  goods  or  property,  he  would,  on  analogous  principles  with 
those  which  govern  in  other  cases,  have  an  insurable  interest  in 
such  propert}' .■^''' 

§  925.  Carriers. — A  common  carrier  who  is  liable  by  law,  cus- 
tom, or  contract  if  only  for  his  own  negligence  for  goods  held  by 
him  or  under  his  care,  or  who  has  a  lien  thereon,  has  an  insurable 
interest  therein,  and  may  insure  them  to  their  full  value,  and  the 
policy  need  not  specify  the  nature  of  his  interest.^^     So  a  carrier 

"  Stilhvell  V.  Staples,  19  N.  Y.  401.  "  United    ,S'*rtYes.— California    Ins. 

^2  Fireman's  Ins.  Co.  v.  Powell,  13  Co.  v.  Union  Compress  Co.  133  U.  S. 

B.  Mon.  (Ky.)  312.  387,  33  L.  ed.  730,  10  Sup.  Ct.  365, 

^3  Providence  Countv  Bank  v.  Ben-  7  R.  R.  &  Corp.  L.  J.  363,  19  Ins.  L. 

son,  24  Pick.  (41  Mass.)  204.  J.    385;    Phoenix    Ins.    Co.    v.    Erie 

i^Nusshanra  v.  Northern  Ins.  Co.  Transportation    Co.   117  ■  U.    S.   312, 

37  Fed.  524,  1  L.R.A.  704.  323,  29  L.  ed.  873,  6  Sup.  Ct.  Rep. 

iswhalen  v.  Goldman,  115  N.  Y.  750,  1176;  The  Sidney,  23  Fed.  88. 

Supp.  1006,  62  Misc.  108,  38  Ins.  L.  Kentucky.    —   .T^tna    Ins.    Co.    v. 

J.  701.  Jackson,  16  B.  Mon.  (Ky.)  242,  245. 

^6  Waring  v.   Indemnity  Fire  Ins.  Man/land. — Hough  v.  People's  Ins. 

Co.  45  N.  Y.  60().  607,  6  Am.  Rep.  Co.  36  Md.  398. 

146;  Wells  v.  Philadelphia  Ins.   Co.  Massachusetts. — Commonwealth    v. 

9  Serg.  &  R.  (Pa.)  103.  Hide  &  Leather  Ins.  Co.  112   iNIass. 

"See   Eastern   Railroad   v.  Relief  116,  136;  Eastern  R.  R.  Co.  v.  Relief 

Ins.  Co.  98  Mass.  420.  Fire  Ins.  Co.  98  Ma.ss.  420. 
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§  925  JOYCE  ON  INSURANCE 

has  an  insurable  interest  in  goods  in  his  custody  and  may  insure 
the  same  either  for  his  own  or  the  owner's  benefit. ^^  He  may  also 
insure  himself  against  the  negligence  of  his  own  servants.^"  So 
common  carriers  have  an  insurable  interest  in  the  goods,  whether 
they  carry  them  by  their  own  vessels  or  transport  them  in  a  vessel 

New   Torfc.— Savage  v.   Corn   Ex-  82  Md.  535,  577,  38  L.R.A.  117,  34 

change  Fire  &  Inland  Ins.  Co.  36  N.  Atl.  778. 

Y.  655,  4  Bosw.  (N.  Y.)  1.  Minnesota. — Minneapolis,  St.  Paul 

England.  —  Crowley  v.  Cohen,  3  &  S.  Ste.  M.  R.  Co.  v.  Home  Ins.  Co. 

Barn.  &  Adol.  478,  13  Eng.  Rul.  Cas.  64  Minn.  61,  69,  66  N.  W.  132. 

314.  Mississippi. — Hope  Oil  Mill,  Com- 

See  Cal.  Civ.  Code,  see.  2548.  press  &  Manufacturing  Co.  v.  Phoe- 

As  to  railroad  companies,  see  §  898  nix  Assurance  Co.  74  Miss.  320,  328. 

herein.  21  So.  132. 

19  Symmers  v.  Carroll,  207  N.  Y.  ilfissown.— Kansas  City,  M.  &  B. 
632,  47  L.R.A.(N.S.)  196,  101  N.  E.  R.  Co.  v.  Southern  News  Co.  151  Mo. 
698,  aff'g  134  N.  Y.  Supp.  170,  149  373,  385,  45  L.R.A.  384,  74  Am.  St. 
App.  Div.  641.  Rep.  545,  52  S.  W.  205. 

20  California  Ins.  Co.  v.  Union  New  Jersey. — Trenton  Passenger 
Compress  Co.  133  U.  S.  387,  33  L.  Ry.  Co.  v.  Guarantors  Liability  In- 
ed.  730,  10  Sup.  Ct.  365,  7  R.  R.  &  demnity  Co.  60  N.  J.  L.  246,  253,  44 
Corp.  L.  J.  363.  L.R.A.  215,  37  Atl.  609. 

Cited  in  United  5'<a«es.— Hartford  North    Carolina.    —    Gardner    v. 

Fire  Ins.  Co.  v.  Chicago,  Milwaukee  Southern  R.  Co.  127  N.  Car.  293,  296, 

&  St.  Paul  R.  Co.  175  U.  S.  91,  99,  44  37  S.  E.  328. 

L.  ed.  88,  20  Sup.  Ct.  33;  Ursula  Pennsylvania.  —  Roberts  v.  Fire- 
Bright  Steamship  Co.  v.  Amsinck,  men's  Ins.  Co.  165  Pa.  55,  60,  44  Am. 
115  Fed.  246;  South  Carolina  &  G.  St.  Rep.  642,  30  Atl.  450;  Roberts 
R.  Co.  V.  Carolina  C.  G.  &  C.  R.  Co.  v.  Firemen's  Ins.  Co.  25  Pittsb.  L.  J. 
93  Fed.  543,  560,  35  C.  C.  A.  441;  N.  S.  185. 

Bosworth   V.    Chicago,   Milwaukee   &  Tea-as.— Missouri,  K.  &  T.  R.  Co. 

St.  Paul  R.  Co.  87  Fed.  72,  30  C.  C.  v.  Carter,  95  Tex.  461,  477,  68  S.  W 
A.  549,  50  U.  S.  App.  274;  The  Barn- 
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stable,  84  Fed.  901;  Thomas  v.  Lan-        ^  common  carrier  may  lawfully  ob- 

easter   Mills,   71    Fed.    481,   485,    19  tain  insurance  on  the  good.s  carried 

C.  C.  A.  91,  92,  34  U.  S.  App.  404.  fP"f    loss    by    the    usual    penis 

'      '  ^  though  occasioned    by   negligence   or 

California.— Stephens  v.   Southern  .j^g  carrier's   servants.     Liverpool   & 

Pacific  R.  Co.  109  Cal.  95,  29  L.R.A.  Qj-eat  Western  Steam  Co.  v.  Phenix 

755,  50  Am.  St.  Rep.  17,  41  Pac.  783.  ing.  Co. -129  U.  S.  397,  32  L.  ed.  788, 

District   of   Columbia.— Hamburg-  9  Sup.  Ct.  469.     Cited  in  Stephens  v. 

Bremen    Fire   Ins.    Co.    v.    Lewis,   4  Southern  Pacific  Co.  109  Cal.  86,  94, 

App   D   C   66   81  29  L.R.A.  755,  50  Am.  St.  Rep.  17, 

rn-     •       TT '        T        n  T,       ■      41  Pac.  783 ;  Kansas  City,  M.  &  B.  R. 

lUinois. — Home  Ins.  Co.  v.  Peoria    ^  a     l^  o       xt  n      iki 

p    Ti      T     TT   •       x>    r>      TTQ  Til    PI     Co.  V.   Southem   Ry.  News   Co.   151 

t  ^oIt   S"q?o^     •    T        n        '  Mo.  373,  386,  45  L.R.A.  384,  74  Am. 

i}'  ^.2  N-  E.  862;  Home  Ins.  Co.  v.  ^^   ^       5^5^  5.,  S.  W.  205;  Williams 

Peoria   &   Pacific   Union   K.    Co.    t8  v.  Hays,  143  N.  Y.  442,  453,  26  L.R.A. 

111.  App.  141.  -^57^  42  Am.  St.  Rep.  743,  38  N.  E. 

Maryland.   —   American    Casualty  449.      See    Liverpool    &    London    & 

Ins.  Go's  Case  (Boston  &  A.  R.  Co.  Globe  Ins.  Co.  v.  McNeil!.  89  Fed.  131 , 

V.  Mercantile  Trust  &  Deposit  Co.)  32  C.  C.  A.  173,  59  U.  S.  App.  499. 
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PARTICULAR  INSURABLE  INTERESTS  §  925 

chartered  and  not  owned  by  them.^  And  where  a  company  re- 
ceived cotton  to  press,  and  issued  receipts  therefor,  which  were 
exchanged  with  a  railroad  company  for  its  bills  of  lading  for  the 
tran.^portation  of  the  cotton,  agreeing  to  deliver  it  at  an  address 
specified  in  the  bill  of  lading,  the  railroad  company  has  an  in- 
surable interest  in  the  cotton,  which  may  be  covered  by  a  policy  is- 
sued to  the  former  company.^  The  provision  in  such  bills  of  lad- 
ing, that  they  shall  not  be  liable  for  loss  by  fire,  does  not  relieve 
them  from  liability  for  loss  arising  from  their  own  negligence,  or 
that  of  their  servants,  and  against  such  latter  loss  they  may  insure 
themselves ;  ^  and  the  interest  of  common  carriers  on  a  canal  in 
property  is  covered  by  a  policy  on  "goods  and  merchandise."  *  So 
in  another  case  the  insurance,  being  against  loss  or  damage  by  fire, 
stipulated  to  cover  merchandise,  being  such  as  might,  therefore,  be 
placed  in  depots  to  be  named,  for  conveyance  between  certain 
points,  and  also  to  cover  the  risk  thereon  in  cars.  The  policy  fur- 
ther provided  that  goods  "held  in  trust  on  a  commission"  should  "be 
declared  as  such,"  otherwise  not  to  be  covered.  It  was  held  that 
the  indemnity  was  confined  to  the  loss  or  damage  the  company  had 
sustained  by  the  destruction  or  injury  to  such  property  by  fire,  and 
that,  in  the  absence  of  evidence  of  ownership  in  the  company  of 
the  merchandise,  some  loss  or  liability  of  the  company  by  fire  must 
be  shown  to  warrant  a  recovery.^  But  it  is  also  decided  that  a  re- 
covery is  not  limited  to  the  interest  of  the  assured  as  carriers,  but 
that  the  whole  value  of  the  goods  in  their  warehouse  and  possession 
was  covered,  the  insurers  having  received  a  premium  on  the  full 
value ;  and  this  although  the  carriers  were  not  liable  to  the  owners 
of  the  insured  property  for  its  loss.  The  policy  in  this  case  con- 
tained a  stipulation  that  goods  "held  in  trust  or  on  commission" 
should  be  insured  as  such,  and  described  the  property  as  "goods, 

1  Chase  v.  Washington  Mutual  Ins.  Packet  Co.  58  Fed.  481,  485;  Penn- 
Co.  12  P.arb.  (N.  Y.)  595.  sylvania  R.  Co.  v.  Manheim  Ins.  Co. 

2  Caliloniia  Ins.  Co.  v.  Union  Com-  5G  Fed.  301,  303;  INtartin  v.  St.  Louis 
press  Co.  133  U.  S.  387,  33  L.  ed.  730,  Iron  Mountain  &  Soutliern  Ry.  Co. 
7  R.  R.  &  Corp.  L.  J.  3G3,  19  Ins.  L.  55  Ark.  510,  524,  19  S.  W.  314;  Lan- 
J.  385,  10  Sup.  Ct.  Rep.  365.  Cited  caster  Mills  v.  JMerehants'  Cotto^i 
in  Merchants'  Cotton  Press  &  Stor-  Press  &  Storage  Co.  89  Tenn.  1.  4/, 
aee  Co.  V.  Insurance  Co.  of  North  24  Am.  St.  Rep.  586,  14  S.  W.  317. 
America,  151  U.  S.  368,  382,  38  L.  '  California  Ins.  Co.  v.  Union  Corn- 
ed. 203,  4  Inters.  Com.  Rep.  505,  14  press  Co.  133  U.  S.  387,  33  L.  ed. 
Sup.  Ct.  367;  St.  Louis,  Iron  Moun-  730,  10  S.  C.  Rep.  365. 

tain  &  Soutliern  Ry.  Co.  v.  Commer-       *  Crowley  v.  Cohen,  3  Barn.  &  Ad- 
eial   Union   Ins.   Co.   139  U.   S.  223,   ol.  478,  13  Eng.  Rul.  Cas.  314. 
2.38,  35  L.  ed.  158,  11    Sup.  Ct.  554;        M)uncan   v.   Sun  Mutual   Ins.   Co. 
Pennefe;'*lior     v.     Halti'uore     Steam    12  La.  Ann.  486. 
Joyce  In3.  Vol.  II.— 127.  2017 


§§  925a,  926  JO^  CE  ON  INSURANCE 

their  own  and  in  trust  as  carriers."  ^  Again,  a  carrier  has  an  in- 
surable interest  in  the  goods  intrusted  to  it  for  carriage  that  it  may 
insure  not  only  its  interest  or  its  liability,  but  the  whole  value  of 
the  goods;  and  upon  so  doing,  may  collect  the  whole  value,  and 
aftei-^ reimbursing  itself  for  its  special  loss,  hold' the  surplus  in  trust 
for  the  owners.''^  And  insurance  for  the  benefit  of  a  carrier  upon 
goods  in  its  custody,  if  not  limited  to  the  insurance  of  its  liability 
or  interest,  is  an  insurance  of  the  whole  value,  and  one  in  which 
the  owner  has  therefore  an  interest;  and  extrinsic  evidence  is  not 
admisx'^ible  to  control  the  effect  of  a  policy  in  this  respect  by  show- 
ing that  the  insurer  and  insured  intended  to  insure  only  the  interest 
or  liability  of  carrier.' 

§  925a.  Pipe  lines  company. — A  corporation  invested  with  the 
right  to  transport,  store,  insure,  and  ship  petroleum,  has  an  insur- 
able interest  in  the  petroleum  in  its  possession,  to  the  extent  of  its 
value,  and  for  the  purposes  of  insurance  may  be  considered  as  its 
owner,  for  agents,  commission  merchants,  or  others  having  the 
custody  and  being  responsible  for  property,  may  insure  in  their 
own  names,  and  may  recover  from  the  insurer  not  only  a  sum 
equal  to  their  own  interest  in  the  property  by  reason  for  any  lien 
for  advances  or  charges,  but  the  full  amount  named  in  the  policy, 
up  to  the  value  of  the  property.^ 

§  926.  Warehousemen:  wharfingers, — AVhere  warehousemen  have 
contracted  to  indemnify  the  owners  of  goods  stored  with  them,  they 
have  an  insurable  interest  therein,  and  a  policy  on  cotton  in  the 
warehouse  of  the  insured  will  cover  not  only  that  owned  by  him, 
but  also  that  which  he  has  in  his  possession  as  warehouseman ;  ^° 
and  it  makes  no  difference  that  the  policy  is  in  the  name  of  the 
warehouseman,  although  the  fact  that  the  ownership  was  in  an- 
other was  not  disclosed  to  the  company,  the  policy  covering  goods, 
''their  own,  or  held  by  them  in  trust  or  on  commission,  or  on  joint 
account  with  others,"  for  the  warehouseman  has  an  insurable  in- 
terest in  such  case,  and  may  recover  to  the  full  value  of  the  goods." 
And  railroad  companies,  by  acquiring  receipts  of  a  bailee  and  is- 
suing bills  of  lading  for  cotton,  take  only  constructive  possession 
of  it;  and  the  actual  and  physical  possession  of  a  warehouse  com- 

6  London  &  Northwestern  Rv.  Co.  ^  Western  &  Atlantic  Pipe  Lines  v. 

V.  Glvn,  28  L.  J.  Q.  B.  188,  EL  &  E.  Home  Ins.   Co.  145  Pa.   St.   346,  27 

652.  '  Am.  St.  Rep.  703,  22  Atl.  665. 

■^  Lanca.ster  Mills  v.  Mcrehants  Cot-  i°  Pelzer  Mf  o-.  Co.  v.  Sun  Fire  Of- 

ton  &  Pre.^s  Co.  89  Tenn.  1,  24  Am.  fice,  36  S.  C.  213,  15  S.  E.  562.     See 

St.  Rep.  580,  14  S.  W.  317.  Dawson  v.   Waldheim,  80  Mo.  App. 

8  Lancaster     Mills     v.     Merchants'  52,  2  Mo.  App.  Repr.  561. 

Cotton  Press  Co.  89  Tenn.  1,  24  Am.  "  Pelzer  Mfg'.  Co.  v.  S_t.  Paul  Fire 

St.  Rep.  586,  14  S.  W.  317.  -^^  Marine  Co.  41  Fed.  2vl. 
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PARTICULAR  INSURABLE  INTERESTS  §  926 

pany  .c:ives  it  tlie  riglit  to  effect  insurance  for  its  own  benefit,  and, 
as  bailee  or  agent,  for  the  protection  of  the  raih-oad  companie-.^^ 
So  where  goods  shipped  to  a  person  are  allowed,  under  a  long 
standing  arrangement  between  him  and  the  carrier,  to  remain  in 
the  latter's  warehouse  until  the  former,  by  written  order,  directs 
delivery  to  his  customers,  such  goods  are  in  the  custody  of  the 
carrier  as  a  warehouseman  within  the  meaning  of  a  fire  in- 
surance policy  issued  to  such  carrier.^^  15ut  one  who  effects 
insurance  covering  his  own  goods  and  goods  stored  with  him, 
and  collects  the  insurance  money,  is  liable  to  the  owner  of 
such  stored  goods  for  his  share,  although  he  did  not  request  or 
know  of  the  insurance,  and  did  not  ratify  it  before  the  payment 
of  the  loss.^*  So  a  commission  merchant  who  is  engaged  in  buy- 
ing and  selling  grain,  and  owns  and  operates  an  elevator  in  connec- 
tion therewith,  and  receives  wheat  which  is  stored,  although  at  the 
depositors  risk,  may  insure  the  same  at  its  full  value,  even  though 
it  loses  its  identity  by  being  mixed  with  the  former's  grain ;  ^^  and, 
grain  warehousemen  have  an  insurable  interest  in  property  to  be 
thereafter  stored. ^^  Again,  M.  and  B.  were  engaged  in  the  grain 
business,  and  the  elevator  where  the  business  was  transacted,  and 
the  ground  upon  which  it  was  located,  were  owned  by  M.  B.  ad- 
vanced no  money  to  carry  on  the  busine.ss.  but.  under  an  arrange- 
ment with  ]\I..  was  to  have  charge  of  the  business  at  the  elevator^ 
and  receive  one-half  of  the  profits  as  a  salary.  In  such  ca,«e  B.'s 
lial)ility  with  M.  to  the  owners  of  grain  stored  in  the  elevator  to- 
hold  and  ship  the  grain  to  them  or  their,  order,  as  provided  in  the- 
warehouse  receipts,  and  his  right  to  share  in  the  profits  in  pay- 
ment of  his  salary,  constitute  an  insurable  interest  in  the  property,, 
upon  which  he  could  take  out  a  policy  for  his  own  benefit."  And 
a  compress  company  which  receives  cotton  to  press  has  an  insurable 
interest  thereon  and  can  insure  them  in  its  own  name  and  can 
recover  their  entire  value  holding  the  excess  over  its  own  interest 
for  the  benefit  of  those  who  have  intrusted  the  goods  to  them.^^ 

12  California    Ins.    Co.    v.    Union  11  Biss.   (U.  S.  C.  C.)  306,  14  Fed. 

Compress  Co.  133  U.   S.   387,  63  L.  106,  12  Fed.  481.    See  Clark  v.  West^ 

ed.  730,  10  Sup.  Ct.  Rep.  365.    Cited  ern  Assoc.  Co.  25  U.  C.  Q.  B.  209. 

in  Bosworth  v.  Chica2:o,  Milwaukee  &  ^^  j^,i„,go„  y_  Stewart,  243  Pa.  485, 

St.  Paul  Rv.  Co.  87^ Fed.  72,  S3,  30  90  Atl.  349. 

C.  C.  A.  551,  56  U.  S.  App.  274.  i'  Traders'  Ins.  Co.  v.  Picaud,  150 

i3Kellner   v.    Fire   A.ssociation   of  III.    245,   41   Am.    St.    Rep.    355.   27 

Phila.  123  Wis.  233.  116  Am.  St.  Rep.  N.    E.   460. 

45,  106  N.  W.  lOliO.  1^  See  California  Ins.  Co.  v.  Union 

i*Snow   V.   Carr,  61  Ala.   363,   32  Compress  Co.  133  U.   S.  387,  33  L. 

Am.  Rep.  3.  ed.    730,    10    Sup.    Ct.    365,    19    Ins. 

"  Baxter  v.  Hartford  Fire  Ins.  Co.  L.  J.  385,  7  R.  R.  &  Corp.  L.  J.  363. 
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So  a  compress  compan}-  is  liable  for  its  neglect  to  insure  cotton  in 
its  possession,  where  it  has  contracted  with  a  common  carrier  to 
compress  all  cotton  which  the  latter  shall  deliver  to  it,  or  which 
it  receives  from  the  owners  as  agent  of  the  carrier  and  to  insure 
the  same.^^  If  a  policy  of  fire  insurance  issued  to  a  carrier  insure? 
it  and  ''other  owners  as  interest  may  appear"  against  loss  on  mer- 
chandise in  its  custody  as  a  warehouseman,  and  stipulates  that  the 
carrier,  although  it  may  or  may  not  be  liable  for  any  loss,  shall, 
after  a  loss,  give  notice  to  said  assurer  who  was  insured  thereby, 
and  said  notice  shall  be  conclusive  upon  the  assurer  as  to  who,  in 
addition  to  said  carrier,  was  so  insured,  this  gives  the  carrier  no 
right  to  cut  off,  by  electing  not  to  include,  designated  owners  of 
property  covered  by  the  policy,  and  under  such  a  policy  an  owner 
of  property  covered  thereby  has  a  right,  when  a  loss  occurs,  to 
adopt  the  acts  of  his  agent,  the  carrier,  and  thereby  to  secure  the 
benefit  resulting  from  the  policy,  just  as  though  it  had  been  ex- 
presslv  issued  to  him.^°  Again  wharfingers  or  warehousemen  mav 
insure  goods,  ''corn  and  flour''  held  by  them  in  that  capacity,  "in 
trust  or  on  commission,"  by  a  policy  in  their  own  name,  even 
though  no  obligation  rests  upon  them  to  insure,  and  they  have 
only  a  lien  fcr  cartage  and  warehouse  rent,  and  in  such  a  ca^e  they 
may  recover  the  entire  value  of  the  goods  so  far  as  covered  by  the 
policy.^  Not  only  the  interest  of  the  warehousemen  is  covered, 
but  the  merchandise  itself,  where  the  insurance  is  under  a  policy 
on  goods,  "their  own  or  held  by  them  in  trust/'  or  in  which  they 
have  an  interest  or  liability."  ^ 

§  927.  Commission  merchants:  consignees. — A  person  having 
goods  or  property  in  his  possession  as  consignee,  or  on  commis- 
sion, may  insure  them  in  his  own  name,  and  in  the  event  of  loss, 
recover  the  full  amount  of  the  insurance,  and,  after  satisfying  his 
own  claim,  hold  the  balance  as  trustee  for  the  owner,^  such  insur- 
ance only  covering  his  insurable  interest  in  such  goods  or  prop- 
erty.* Thus,  an  insurance  may  be  eft'ected  by  a  nominal  partner- 
ship in  its  name  on  grain  held  on  commission  only,  the  policy  so 


^5  Deming  v.  Merchants'  Cotton  ^  Ifome  Ins.  Co.  v.  Baltimore  Ware- 
Press  and  Storage  Co.  90  Tenn.  306,  honse  Co.  93  U.  S.  527,  23  L.  ed.  868. 
17    S.    W.   89,   13   L.R.A.   518.  3  Houph  v.  People's  Fire  Ins.  Co. 

Duty  to  insure,  see  General  Cart-  36  Md.  398.     See  Western  &  Atlantic 

jige  &  Storage  Co.  v.  Cox,  74  Ohio  Pipe  Lines  v.  Home  Ins.  Co.  115  Pa. 

St.  284.  78  N.  E.  371.  St.    346,   27   Am.    St.    Rep.    703,   22 

2°  Kellner   v.    Fire   Association    of  Atl.  665. 

Philadelphia,  123  Wis.  233,  IIG  Am.  ^  Parks  v.  General  Interest  Assoc. 

St.   Hop.  45,  106  N.  W.   1060.  Co.  5  Pick.  (22  Mass.)  34. 

^  Waters  v.  Monarch  Assoc.  Co.  5 
El.  &  Bl.  870,  25  L.  J.  Q.  B.  102. 
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describing  the  risk.^  So  an  agricultural  implement  dealer  may 
insure  in  his  own  name  a  j^tock  of  goods  in  his  possession,  owned 
partly  by  him,  being  held  for  sale  on  commission,  and,  in  the 
absence  of  fraud,  he  is  entitled  to  recover  the  full  value  allowed  by 
the  terms  of  the  policy.® 

§  928.  Merchant  furnishing  dealer  with  stock. — If  a  merchant 
furnishes  another  with  a  stock  of  goods,  depending  for  his  pay- 
ment upon  the  latter's  success  in  business,  he  has  an  insurable 
interest  in  such  stock.'^ 

§  929.  Agents. — An  agent's,  consignee's,  or  factor's  right  to 
insure  his  own  interest  is  a  distinct  proposition  from  that  of  effect- 
ing insurance  for  his  principal,  and  we  have  already  considered  this 
question  to  some  extent.^  Thus,  an  agent  who  holds  a  lien  by 
reason  of  advancement,  or  otherwise,  made  on  the  goods  has  an 
insurable  interest.^  So  the  ofhcers  and  crew  have  an  insurable 
interest  in  captured  vessels  before  condemnation ;  ^°  and  a  general 
agent,  upon  the  consignee's  refusal  to  receive  the  goods,  may  insure 
them  in  his  own  right  where  he  ha.s  accepted  bills  on  account  of 
them.^^  Again,  where  property  is  in  possession  of  a  person  as 
superintendent,  who  has  agreed  to  have  it  insured,  and  who  has  a 
contract  to  be  employed  as  such  superintendent  for  a  term  of  years, 
and  whose  family,  in  the  event  of  his  death  before  the  expiration 
of  that  term,  may  be  entitled  to  an  annual  salary  from  such  owner, 
has  an  insurable  interest  in  the  property. ^^  And  an  insurance 
agent  has  an  interest  in  the  property  insured  by  his  company  with 
whom  he  is  under  contract  of  employment  to  be  compensated  by 
a  percentage  on  the  profits.^^ 

§  930.  Consignor. — The  right  of  the  consignor,  who  is  the  actual 
owner,  to  insure  his  goods  or  property  is  undoubted.^* 

^  Phopnix  Ins.  Co.  v.  Hamilton,  14  ^  See  §;?  ()90  et  seq.,  925a  herein. 

Wall.  (81  U.  S.)  504,  20  L.  ed.  729.  9  Russell  v.  Union  Ins.  Co.  1  Wash. 

See  also  cases  in  last  section.  (C.  C.)  409,  Fed.  Cas.  No.  12146. 

^  St.  Paul  Fire  &■  Marine  Ins.  Co.  ^°  Le  Cras  v.  Hughes,  3  Doug.  81. 

V.  Kelley,  43  Kan.  741,  23  Pae.  1046.  See  §  629  herein. 

See    cases    under   preceding    section.  ^^  Wolff   v.    Horncastle,   1    Bos.    & 

See  Utica  Canning  Co.  v.  Home  Ins.  P.  316,  13  Eng.  Kul.  Cas.  265. 

Co.  116  N.  Y.  Supp.  984,  132  App.  12  Graham  v.  Sun  Fire  Ins.  Co.  48 

Div.  420,  38  Ins.  L.  J.  813;  Roberts  S.   Car.   195,  59   Am.   St.   Rep.   707, 

V.  Firemen's  Ins.  Co.  165  Pa.  St.  55,  26  S.  E.  323. 

44  Am.  St.  Rep.  6-12,  30  Atl.  450.  ^^  pi^yes   v.   Milford    iMutual    Fire 

■^  Roos  V.   ]\Icrchants'   IVfutual   Ins.  Ins.  Co.*  170  Mass.  492,  49  N.  E.  754, 

Co.  27  La.  Ann.  -109;  Hartford  Fire  27  Tiis.  L.  J.  459. 

Ins.  Co.  V.  McClain,  27  Kv.  L.  Rep.  1*  llebbert  v.  Carter,  1  Term  Rep. 

461,  85  S.  W.  699,  34  Ins.  L.  J.  528,  744. 
531. 
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§  931.  Consignees  and  factors:  supercargo.^5_rpi-^gj.e  ^^^^  different 
kinds  or  sorts  of  consignees ;  some  have  a  mere  naked  right  to  take 
possession;  others  are  intrusted  with  the  property,  with  the  right 
and  power  to  sell,  manage,  and  dispose  of  the  same,  subject  only 
to  the  consignor's  rights.^^  A  factor  is  also  called  a  commission 
merchant  or  consignee,"  and  sometimes  he  is  called  a  supercargo.^^ 
In  case  of  a  factor  or  consignee,  expected  commissions  constitute 
an  insurable  interest  eo  nomine ;  so,  also,  in  cases  wdiere  goods  are 
consigned  for  sale,  and  they  have  a  lien  for  advances,  they  have  an 
insurable  interest,  and  this  extends  to  the  amount  of  the  advances 
made;  and  they  may  insure  to  the  full  value  and  in  their  own 
name,'  holding  the  balance  as  trustees  for  the  consignors. ^^  And 
a  consignee  may  have  an  insurable  interest  where  he,  having  the 
bills  of  lading,  has  accepted  bills  on  account  of  the  consignment, 
the  debt  being  such  as  would  give  a  lien  upon  the  goods.^"  So  a 
commission  merchant  to  whom  the  cargo  of  a  vessel  is  consigned 
for  sale  has  an  insurable  interest  in  his  expected  commissions,  and 
may  insure  the  same  while  the  vessel  is  on  her  voyage ;  ^  but  the 
goods  must  have  been  ready  and  contracted  to  be  put  on  board  or 
actually  on  board,  at  the  time  of  loss.^  Where  one,  in  expectation 
of  goods  to  be  shipped  on  his  own  account  in  a  certain  vessel, 
effects  insurance  and  no  such  goods  are  shipped,  but  other  goods 
are  consigned  to  him  in  the  same  vessel  on  account  of  the  shipper, 
whose  creditor  and  general  agent  he  is,  but  of  this  shipment  and 

15  See  §§  623-25  herein.  kelin,  7  Cow.  (N.  Y.)  670;  De  Forest 

i6Luceua   v.    Crawford,   2   Bos.   &  v.  Fulton.  1  Hall  (N.  Y.)  94. 

P    N    R    324,  per  Lord  Eldon.  Pennsylvania.— Sitev  v.  Morrs,  13 

'"  Graham    v.    Duckwell,    8    Bush  Pa.  St.  218,  220. 

(Kv.)  12.      See  Perkins  v.  State,  50  England.— Conway    v.     Gray,     10 

^Ij^    ]^54  East,  536;  Carruthers  v.  Sheddon,  6 

18  See  ■^§  623,  624  herein.         •  Taunt.  14 ;  Flint  v.  Le  Mesurier,  Park 

- '         '  on  Insurance  (8th  ed.)  563. 

^^  United      .Siafes.— Randolph      v.  20  ^y^ig   y.    Horncastle,   1   Bos.   & 

Ware,   3   Cranch,   7    (U.   S.)    503,   2  p    315^  ^3  j^^ig.  Rul.  Cas.  265.     See 

L.  ed.  512;  Russell  v.  Union  Ins.  Co.  ^Iso  Robertson  v.  Hamilton,  14  East, 

1   Wash.    (U.    S.    C.    C.)    409,   Fed.  522. 

Cas.   No.   12146,   4  Dall.    (4  U.    S.)  1  French  v.  Hope  Ins.  Co.  16  Pick. 

421,  1  L.  ed.  892;  Seamans  v.  Loring,  (33  Mass.)   597;  Putnam  v.  Mercan- 

1  Mason  (U.  S.  C.  C.)  127,  Fed.  Cas.  tile    Mutual    Ins.    Co.    5    Met.     (46 

No.  12,583,  per  Story,  J.;  Aldrich  v.  Mass.)    386;'  Wells    v.    Philadelphia 

Efjuitable  Ins.  Co.  I'Wood.  &  M.  (C.  Ins.    Co.    9    Serg.    &   R.    (Pa.)    103; 

C.)  272,  Fed.  Cas.  No.  155.  Barclay    v.    Cousins,    2    East,    544; 

,,       '                    ^                n    ij  ^  King  V.   Glover,  2  Bos.  &  P.   N.  R. 

Massachusetts.— Law    v.    Goddart,  206,  13  Eng.  Rul.  Cas.  336. 
12  Mass.  112;  Putnam  v.  Morcantde  21  Arnould  on  Marine  Ins.  (Perk- 
Ins.  Co.  5  Met.  (46  Mass.)  386;  Parks  -^^r   g^  )    210,   *206,   sec.   93;    citing 
V.  General  Interest  Assoc.  Co.  5  Pick,  j^^^^  ^  Wood.  1  Camp.  541.  And  see 
(22  Mass.)   34.  ease  as  reported  in  2  Park  on  Ins. 

New  York. — Ingersoll  v.  Van  Bok-  504. 
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consignment  he  had  no  notice  when  he  effected  the  policy,  it  was 
held  that  he  could  not  recover  a  partial  loss  on  such  goods,  al- 
though he  was  entitled  to  have  his  premium  returned.^  And  it 
is  a  customary  practice  for  commission  merchants,  to  whom  con- 
signments have  been  made  by  several  consignors,  to  cover  all  con- 
signments by  a  policy  in  their  own  names.*  And  wdiere  goods  are 
consigned  to  a  person  to  be  shipped  to  a  certain  place  at  his  own 
expense,  and  there  sold  by  him,  the  profits  to  be  divided  equally 
between  him  and  the  assignor,  and,  in  case  of  no  sale,  to  be  re- 
turned to  the  latter  free  of  all  expense,  in  such  case  the  consignee 
has  an  insurable  interest  in  the  goods,  and  may  insure  to  their  full 
value. ^  So  where  a  foreign  merchant  consigned  goods  to  a  fac- 
tor in  England,  it  was  held  that  the  latter  had  an  insurable  interest 
therein,  to  the  extent  of  a  general  balance  due  him  from  such  mer- 
chant.^ So  where  goods  are  shipped  on  the  account  and  risk  of 
the  consignor,  to  be  sold  for  his  benefit,  and  the  goods,  at  the  termi- 
nation of  the  voyage,  have  come  into  the  possession  of  the  con- 
signee, he  may  insure."'^  And  where  the  consignees  had  made  ad- 
vances, and  also  held  shares  as  partners  in  the  cargo  insured,  it 
was  held  that  they  had  an  insurable  interest  to  the  full  value,  and 
were  entitled  to  recover  the  whole  loss.*  It  is  also  held  that  a 
consignee,  with  general  powers  to  manage  and  sell  the  property 
has  an  insurable  interest  in  the  goods  in  his  possession  as  con- 
signee, and  may  insure  in  his  own  name,  and  aver  the  interest 
in  himself  in  a  suit  in  his  own  name,  although  by  general  usage, 
as  a  general  rule,  in  marine  insurances,  a  consignee  for  sale  does 
not  insure,  and  is  not  expected  to  insure,  against  maritime  risks, 
and  on  a  voyage  of  importation  without  an  order  from  the  princi- 
pal, yet  it  is  said  that  if  a  consignee  who  has  merely  notice  of  a 
consignment  should,  upon  receipt  of  the  bills  of  lading,  efCect 
insurance  bona  fide  "upon  the  goods  consigned  to  him  for  the 
voyage  of  importation,  I  am  not  prepared  to  say  that  the  contract 
would  be  void,  or  that  the  charge  of  the  premium  could  be  re- 
jected by  the  consignor."  ^     Such  a  rule,  as  applied  to  the  facts 

'  Tappan  V.  Atkinson,  2  Mass.  365.  8  Cranch    (12  U.   S.)    253,  3  L.  ed. 

*  Sec  .Millaudou  v.  Atlantic  Ins.  Co.  553. 

8  La.  557.  *  Carruthers  v.  Sheddon,  6  Taunt. 

^Stiirm  V.  Atlantic  Mutual  Ins.  Co.  14. 

38  N.  Y.  Sup.  Ct.  281.  ^  De  Forest  v.   Fulton  Ins.   Co.  1 

^Godin    V.    London    Assoc.    Co.   1  Hall  (Sup.  Ct.  N.  Y.)  94.  per  Jones, 

Burr.  439,  1  W.  Black.  103.     See  §  C.  J.;  Buck  v.  Chesapeake  Ins.  Co. 

625  herein.  1  Pet.   (26  U.  S.)   151,  7  L.  ed.  90; 

'  Sarj?ent  v.  Morris,  3  Bam.  &  A.  Story    on    Agency,    sec.    Ill,    n.    4; 

277;  The  "Slary  and  Susan,  1  "Wheat.  Lncena  v.  Ci-awford,  3  Bos.  &  P.  75. 

(14  U.  S.)  25,  4  L.  ed.  27;  The  Venus,  2  B.  &  P.  (N.  R.)  269,  13  Eng.  Rul. 
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of  the  ca.«e,  is,  however,  denied  by  Mr.  Diier.i°  Mr.  Parsons  says: 
"We  cannot  doubt,  however,  that  one  may  have  an  insurable  in- 
terest in  goods  before  they  come  into  his  possession,  and  without 
making  any  advance  or  incurring  any  expenses  about  them  what- 
ever; for,  as  we  have  said,  a  consignee  has  an  insurable  interest  in 
goods  consigned  to  him  for  sale  as  soon  as  the  consignment  is 
made.""  Mr.  Duer  says:  "It  is,  moreover,  certain  that  a  coii- 
signee,  during  the  voyage  of  importation,  is  not  a  trustee,  even  in 
the  most  limited  sense  of  the  term.  During  this  period  he  has  no 
right  of  property,  and  no  power  of  disposition  or  control.  AVhere 
the  goods  are  shipped  on  the  account  and  risk  of  the  consignor  as 
is  invariably  the  case  where  they  are  meant  to  be  sold  for  his  bene- 
fit, the  entire  property  remains  in  him  during  the  voyage.  He  is 
the  true  and  sole  owner,  and  the  rights  and  duties  of  the  consignee 
as  a  trustee  only  commence  when  the  voyage  has  ended  and  the 
goods  have  been  transferred  into  his  own  possession. ^^  pience,  to 
assert  the  universal  right  of  a  consignee  to  insure  the  entire  prop- 
erty on  the  voyage  of  importation  is  to  assert  that  a  valid  insur- 
ance may  be  made  to  a  person  who  has  no  title  or  interest,  legal  or 
equitable,  and  no  authority,  express  or  implied."  ^^  And  Mr. 
Wood  says:  "An  agent  even,  having  no  lien  on  goods  for  advances, 
commission,  or  otherwise,  nor  the  possession,  care,  and  custody  of 
the  same  as  carrier  or  bailee,  or  any  liability  to  account  for  their 
loss  by  the  perils  insured  against,  has  no  insurable  interest  therein, 
although  he  is  named  as  shipper  and  consignee  on  the  bill  of  lad- 
ing, and  the  same  rule  holds  good  as  to  consignees,  carriers,  fac- 
tors, warehousemen,  or  bailees  generally,  unless  they  had,  at  the 
time  of  effecting  the  insurance,  some  interest  therein,  present  or 
contingent,  as  a  claim  for  freight  advances,  profits,  or  some  pecuni- 
ary interest,  or  are  liable  to  the  owner  for  the  safe-keeping  of  the 
property;  an  insurance  effected  by  them  in  their  own  name  is 
totally  inoperative  and  void,  even  though  intended  for  the  benefit 

Cas.  151.  See  criticism  of  the  above  Jose  Indiano,  1  Wheat.  (14  U.  S.) 
cases  in  2  Duer  on  Marine  Ins.  (ed.  208,  4  L.  ed.  73;  Ludlow  v.  Bowne, 
1845)  160,  n.  2,  173.  See  §  625  here-  1  Johns.  (N.  Y.)  1,  3  Am.  Dec.  277; 
in  Mclntire  v.  Bowne,  1  Johns.  (N.  Y.) 
10  2  Duer  on  Marine  Ins.  (ed.  1846)  229 ;  The  Venus,  8  Cranch  (12  U.  S.) 
109.  253,  275,  3  L.  ed.  553;  The  Merri- 
ll Parsons  on  Marine  Ins.  (ed.  mack,  8  Cranch  (12  U.  S.)  317,  327, 
1868)  197;  citing  Putnam  v.  Mercan-  3  L.  ed.  575;  The  Francis,  8  Cranch 
tile  Mar.  Ins.  Co.  5  Met.  (46  Mass.)  (12  U.  S.)  359,  4  L.  ed.  589.  Cititig 
386;  De  Forest  v.  The  Fulton  Fire  Sar^'ent  v.  Morris,  3  Barn.  &  A.  277; 
Ins.  Co.  1  Hall  (Sup.  Ct.  Rep.  N.  Abbott  on  Shipping  (Story's  ed.) 
Y.)   84.  316n. 

12  The  Mary  and  Susan,  1  Wheat.        ^^  Duer  on  Marine  Ins.   (ed.  1846) 

(14  U.  S.)  25,  4  L.  ed.  27;  The  St.  110,  111,  160  et  seq.;  1  Id.  426,  430. 
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of  the  real  owner.  imle>s  ratified  by  him.*'  ^*  And  it  is  held  that 
a  supercargo  has  an  insurable  interest  in  the  cargo,  where  he  has 
contracted  with  the  owner  for  compensation  for  his  services.^* 

§  932.  Trustees.^^ — A  trustee's  interest  in  the  trust  estate  is  in- 
surable as  such  when  coui)led  with  the  present  right  to  possession, 
or  with  the  actual  possession,  but  the  mere  expectation  of  a  grant 
or  trust  is  not  insurable."  So  a  trustee,  under  a  deed  of  trust  in 
the  nature  of  a  mortgage,  has  a  separate  insurable  interest  in  the 
property ;  ^^  nor  does  the  fact  that  the  grantor  in  such  deed  conveys 
his  interest  affect  the  trustee's  right  to  so  insure. ^^  But  where  trus- 
tees under  a  second  mortgage  of  a  railroad  company,  and  who 
were  in  possession  of  and  operating  the  road,  procured,  as  "trus- 
tees of  the  convertible  mortgage"  of  the  company,  a  policy  on  cer- 
tain of  its  property,  it  was  held  that  the  insurance  did  not  cover 
advancements  made  by  them  as  trustees  which  were  unpaid  when 
the  policy  was  effected,  and  also  at  the  time  of  loss,  and  for  which 
they  had  obtained  a  decree  adjudging  such  advances  a  lien  upon 
the  property  of  the  road,  to  be  paid  out  of  its  first  earnings.^"  A 
trustee  cannot  refuse  to  pay  over  the  proceeds  of  a  life  policy  to  the 
payee  on  the  ground  of  want  of  insurable  interest  in  the  latter, 
where  he  has  recei\ed  them  in  trust  for  said  payee,  under  an  agree- 
ment so  to  do  made  with  insured.^ 


1*1  Wood  on  Fire  Ins.  (2d  ed.) 
664,  665;  citiiuj  Seagraves  v.  Union 
M.  Ins.  Co.  L.  R.  1  Com.  P.  305. 

15  Robinson  v.  Ncav  York  Ins.  Co. 
2  Caines   (N.  Y.)    357. 

1^  See  §  627  herein. 

i""  Ex  parte  Houghton  v.  Gribble, 
17  Ves.  Jr.  25.  In  Lueena  v.  Craw- 
ford, 3  Bos.  &  P.  75,  13  Eng.  Rul. 
Cas.  151,  it  is  said :  "It  is  not 
neeessarv  that  an  insurer  should  have 
a  beneficial  interest  in  the  property 
insured;  it  is  suflicient  if  he  be  clothed 
with  the  character  of  a  trustee,  an 
agent,  or  a  consignee;"  and  again: 
"But  granting  the  commissioners  to 
be  merely  trustees  for  persons  un- 
known, and  for  objects  not  precisely 
ascertained  at  the  time  when  the  in- 
surance was  effected,  yet  if  they  were 
trustees  to  any  purpose,  they  acquired 
from  that  cliaracter  sufficient  interest 
in  the  trust  property  to  insure.  Trus- 
tees under  the  court  of  chancery,  trus- 
tees for  lunatics,  trustees  for  infants, 
trustees  for  all  who  cannot  act  for 
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themselves,  certainly  may  insure;" 
Buck  v.  Chesapeake  Ins.  Co.  1  Pet. 
(26  U.  S.)  151,  7  L.  ed.  90:  White 
V.  Hudson  River  Ins.  Co.  15  How.  Pr. 
(N.  Y.)  288;  7  Id.  341;  Tvler  v. 
.Etna  Ins.  Co.  12  Wend.  (N.  Y.) 
507;  Crawford  v.  Hunter,  8  Term 
Rep.  13;  Tidswell  v.  Angerstern, 
Peakes  N.  P.  C.  204. 

1^  Carpenter  v.  Providence- Wash- 
ington Ins.  Co.  16  Pet.  (41  U.  S.) 
495,  10  L.  ed.  1044;  4  How.  (45  U. 
S.)  185,  11  L.  ed.  931;  Honore  v.  La- 
mar Fire  Ins.  Co.  51  111.  400;  Suf- 
folk Ins.  Co.  V.  Boyden,  9  Allen  (91 
Ma-ss.)  12:3;  Dick  v.  Franklin  Fire 
Ins.  Co.  81  Mo.  103;  Graham  v.  Fre- 
mont Ins.  Co.  2  Disn.  (Ohio)  255. 

"  Dick  V.  Franklin  Fire  Ins.  Co. 
81  Mo.  103. 

20  Bishop  v.  Clay  Fire  &  ^larine 
Ins.  Co.  45  Conn.  430.  See  ojiinions, 
however,  of  Carpenter  J.,  and  Grang- 
er, J.,  who  dissent. 

1  Hurd  v.  Dotv,  S6  Wis.  1,  56  N. 
E.  371,  21  L.R.A.  746. 
25 
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§  933.  Cestui  que  trust. — A  cestui  que  trust  ha.-=  an  insurable 
interest  in  the  trust  property,  and  may  insure  for  liimself.^ 

§  933a.  A  co-trustee:  joint  trustee. — A  co-trustee  of  the  legal 
title  to  church  property  has  an  insurable  interest  in  that  property, 
and  may,  with  the  consent  of  the  other  trustees,  insure  the  prop- 
erty for  the  beneiit  of  the  cestui  que  trust.^  Where  one  of  several 
joint  trustees  of  property  effects  an  insurance  for  himself  and 
others,  with  out  previous  authority  from  his  co-trustees,  the  act  is 
sufficiently  ratified,  where  suit  is  brought  on  the  policy  in  their 

names.'* 

§  934.  Assignee  or  trustee  of  insolvent. — Assignees  or  trustees  to 
whom  an  assignment  of  the  estate  of  insolvent  debtors  may  be  made 
have  an  insurable  interest  in  such  estate ;  so  an  assignee  in  bank- 
ruptcy may  insure.^  An  assignee  may  take  out  additional  insur- 
ance where  his  insurable  interest  is  not  defeated  by  the  fact  that 
the  policies  assigned  with  the  estate  covered  the  value  of  the  prop- 
erty.^ 

§  934a.  Receivers. — Receivers  in  bankruptcy  have  an  insurable 
interest  in  property  of  the  bankrupt  even  though  they  have  no 
title  thereto  for  they  must  account  to  him  or  the  trustee  for  the 
preservation  of  the  property,  but  the  property  rights  are  in  the 
owner  until  a  trustee  is  appointed  and  qualifies,  and  he  then  be- 
comes vested  as  of  the  date  when  bankrupt  was  adjudged  a  bank- 
rupt, although  the  receiver  holds  proceeds  for  benefit  of  bankrupt.' 
But  if  a  receiver,  without  a  previous  order  of  the  court,  applies 
funds  in  his  hands  to  insure  the  property  in  his  custody,  the  con- 
tract of  insurance  will  not  for  that  reason  be  void  as  between  him 
and  the  insurance  company.^ 

2  Gordon  v.  Massachusetts  Ins.  Co.  5  Wall.  (72  U.  S.)  509,  18  L.  ed. 
2  Pick.  (19  Mass.)  249;  Butler  v.  524.  Cited  in  Capital  City  Ins.  Co. 
Standard  Fire  Ins.  Co.  4  U.  C.  App.  v.  Jones,  128  Ala.  361,  364,  86  Am. 
391:  Hill  V.  Secretan,  1  Bos.  &  P.  St.  Rep.  152,  30  So.  6<4;  We-stchester 
315.  Fire  Ins.  Co.  v.  Foster,  90  111.  121, 

3  Howard  Fire  Ins.  Co.  v.  Chase,  5  122. 

Wall.   (72  U.  S.)  509,  18  L.  ed.  524.  ^  Qo^igi^one    v.    Royal    Ins.    Co.    1 

Ci/gfZ  in  Winslow  V.  Baltimore  &  Ohio  Fost.  &   F.   276;   Herkimer  v.   Rice, 

R    R    Co.  188  U.  S.  646,  656,  47  L.  27  N.   Y.   163;   Marks   v.   Hamilton, 

ed.   639,   23   Sup.   Ct.   443;    Phoenix  9  Ex.  323,  21  L.  J.  Ex.  109. 

Ins.  Co.  V.  Hamilton,  14  Wall.  (81  U.  ^  Sibley    v.    Presoott    Ins.    Co.    57 

S.)  504,  509,  20  L.  ed.  731;  Daniels  Mich.  14,  23  N.  W.  473. 

V.  Citizens'  Ins.  Co.  10  Biss.   (U.  S.  '^  Reillev   v.    Buffalo    German    Ins. 

C.   C.)    116,  119,  5   Fed.   425,  428;  Co.  147  N.  Y.  Supp.  1086,  86  Misc. 

American  Central  Ins.  Co.  v.  McLana-  69.      See   also    McLaughlin    v.    Park 

than,    11   Kan.   533,   552;    Travis   v.  City  Bank,  22  Utah,  473,  54  L.R.A. 

Continental  Ins.  Co.  32  Mo.  App.  198,  343,  63  Pac.  589. 

206.  ^  Thompson    v.    Phoenix    Ins.    Co. 

*  Howard  Fire  Ins.   Co.  v.   Chase,  136  U.  S.  287,  34  L.  ed.  408,  10  Sup. 
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§  935.  Stockholders. — Tlicre  is  some  question  whether  a  stock- 
holder ill  a  iirivate  corporation  has  an  insurable  interest  in  the 
corporate  property.  The  weight  of  authority  seems,  however,  to 
be  that  he  has.  And  this  is  consistent  with  the  rule  which  governs 
in  other  cases.  An  insurable  interest  does  not  necessarily  imply 
property  in  the  subject  of  insurance,  nor  is  even  a  legal  or  equitable 
title  necessary,  nor  need  such  interest  amount  to  a  right  of  prop- 
erty or  possession.  AVhenever  a  legal  connection  can  be  shown  to 
exist  between  injury  to  the  thing  insured  and  the  loss  to  the  party 
insuring,  it  is  sufficient;  so  a  qualified  interest  is  an  insurable 
interest.  Again,  a  slight  or  contingent  interest  is  sufficient  when 
founded  upon  an  actual  right  to  the  thing,  or  upon  a  valid  con- 
tract to  it.  So  one  may  have  an  insurable  interest  in  profits.^ 
Stockholders  in  a  corporation  organized  for  pecuniary  profit  have 
certainly  rights  of  a  pecuniary  nature,  growing  out  of  their  con- 
nection as  such  with  the  company,  and  they  might  sustain  a  loss 
by  the  destruction  of  the  corporate  property  more  or  less  dependent 
upon  various  circumstances.  They  have  a  right  to  share  in  the 
dividends  and  in  the  final  distribution  of  the  corporate  property, 
and  it  is  the  right  to  share  in  the  profits  which  constitutes  the 
inducement  to  become  a  stockholder.  A  destruction  of,  or  injury 
to.«such  property  might  materially  affect  both  the  amount  of  divi- 
dends and  the  value  of  the  stock;  especially  if  the  entire  property 
representing  the  whole  capital  of  the  corporation  were  totally  de- 
stroyed. Therefore,  a  stockholder  has  such  an  interest  in  the 
preservation  of  the  corporate  property,  that  he  may.  by  an  insur- 
ance, contract  for  indemnity  to  the  extent  of  his  interest  for  the 
actual  loss  w^hich  he  might  sustain  by  the  injury  or  destruction  of 
said  property.^"  It  was  urged  in  one  of  the  cases  relied  on  in.  sup- 
port of  the  proposition."  In  Alabama  a  stockholder  has  an  insur- 
able interest  in  the  property  of  the  corporation  which  will  sustain 
a  recovery  on  a  policy  issued  to  him  thereon. ^^     And  under  a  New 

Ct.    1019.      Cited    in    Re    Hamilton,  31  Iowa,  464,  7  Am.  Rep.  160,  per 

102  Fed.  683,  686,  2  N.  B.  N.  Rep.  :Miller,  J.;  Riggs  v.  Commeroial  Ins. 

960;    Wildhersier    v.    Hartford    Fire  Co.   125  N.  Y.  7,  21  Am.   St.   Rep. 

Ins.  Co.  72  Miss.  338,  341,  28  L.R.A.  716,  10  L.R.A.  684.  25  N.  E.  1058. 

220,  48  Am.  St.  Rep.  558,  17  So.  282 ;  per   Andrews,   J.      See   also    Wilson 

Pullis   V.    Pnllis   Bros.   Iron    Co.    90  v.  Jones,  L.  R.  2  Ex.  139,  13  Ene. 

Mo.  App.  252.  Rul.   Cas.  2!U):   Patterson  v.   Harris, 

9  See  §§  895-897  herein.  1  Best  &  S.  336. 

1°  Tliis    is   in    su1)stance    the    opin-        ^MVarren  v.   Davpn])ort  Fire  Ins. 

ions  given  in   Seamen   v.   Enterprise  Co.  31  Iowa,  464.  7   Am.   Rep.   160. 
Fire  &  Marine  Ins.  Co.  5  MoCrarv        ^^  Aetna  Fire  Ins.  Co.  v.  Kennedv, 

(U.    S.    C.    C.)    558.    18    Fed.    250";  161  A\a.  600,  135  Am.  St.  Rep.  16(». 

Warren  v.  Davenport  Fire  Ins.  Co.  50  So.  73. 

2027 


§  935  JOYCE  ON  INSURANCE 

York  decision  a  stockholder  in  a  corporation  has  an  insurable 
interest  in  specific  corporate  property,  aUhough  that  interest  does 
not  amount  to  an  estate,  either  legal  or  equitable,  in  the  property 
insured.13  The  case  of  Phillips  v.  Knox  County  Mutual  Insur- 
ance Company,^*  that  shares  of  stock  in  a  corporation  are  choses 
in  action,  and  consequently  not  to  be  considered  an  interest  in 
the  real  property  of  the  company,  and  on  thi-^  point  it  was  de- 
clared that  such  claim  could  be  admitted  without  denying  the 
shareholder's  interest  in  the  property  of  the  corporation;  that  a 
mortgage  was  also  a  chose  in  action,  but  it  was  not  doubted  but 
that  a  mortgagee  had  an  insurable  interest  in  himself  in  the  mort- 
gaged premises,  based  upon  the  interest  he  has  in  the  preservation 
of  the  same  as  a  security  for  his  debt,  and  that  upon  precisely  the 
same  principle  a  stockholder  might  contract  for  indemnity  to  the 
value  of  his  stock ;  for  he  has  also  an  interest  in  the  preservation 
of  the  corporate  property^^  wliich  is  often  cited  as  sustaining  the 
proposition  that  a  stockholder  has  no  insurable  interest  in  the  cor- 
porate property,  does  not  decide,  nor  does  the  principle  upon  which 
that  case  rests  conflict  with  the  rule  above  given.  In  that  case, 
the  charter  of  the  insurance  company,  a  mutual  one,  gave  a  lien 
on  the  insured  property,  including  the  land  on  which  the  build- 
ings stood.  It  further  stipulated  that  the  true  title  of  the  insured 
should  be  stated  in  the  application  and  policy.  The  building  and 
land  were  the  property  of  an  incorporated  company,  and  its  stock- 
holders insured  the  same  as  their  individual  property — that  is,  as 
owners — and  the  court  rightly  held  that  a  stockholder  could  not, 
under  the  provisions  of  the  insurer's  charter,  insure  as  his  own 
individual  property  that  of  the  corporation.  This  case  is  consid- 
ered in  the  opinion  of  the  court  in  the  Iowa  decision  above  men- 
tioned, and  held  not  in  point  on  the  question,  the  court  ^^  saying: 
''Under  the  charter  of  that  company,  a  mortgagee  even  insuring 
the  property  as  his  own  would  likewise  be  defeated  in  a  recovery ; 
so  the  oVner  of  a  fee  simple  could  not  recover  if  the  property  was 
encumbered  and  the  encumbrance  not  set  forth  in  the  policy,  and 
of  course  the  same  result  must  follow  where  a  stockholder  insures 
corporate  property  as  his  own  individual  property."  In  a  Penn- 
sylvania case,^'  a  company  which  was  not  incorporated  erected  a 
hotel  upon  land  owned  by  the  state.  The  interest  of  all  the  stock- 
holders was  transferred  to  creditors.     One  of  the  stockholders,  who 

13  Ri^gs  V.  Commerfial  Mutual  Ins.    Co.  31  Iowa,  464,  7  Am.  Rep.  160, 
Co.  125  N.  Y.  7,  10  L.R.A.  684,  21    per  Miller,  J. 

Am.    St.    Rep.   716,   25   N.   E.   1058.        ^^  Pe^  Miller,  J. 

14  20  Ohio,  174.  i'^  Sweeny    v.    Franklin    Fire    Ins. 
1^  Warren   v.   Davenport  Fire  Ins.    Co.  20  Pa.   St.  337. 
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liad  furnished  labor  and  materials  in  the  erection  of  tlie  building, 
Avad  the  principal  creditor.  Jiefore  said  transfer  he  was  in  posses- 
sion of  the  building,  and  continued  in  its  possession,  held  control 
thereof  subsequently  thereto,  and  insured  the  same,  and  it  was 
■decided  that  he  had  not  such  an  insurable  interest  therein  as  to 
warrant  a  recovery  under  the  policy.-^^ 

The  interest  of  a  stockholder  in  corporate  property  destroyed 
by  fire  is  not  necessarily  measured  by  the  value  thereon,  for  the 
property  is  liable  first  for  the  debts  of  the  company. ^^ 

§  935a.  Corporation  in  life  of  stockholder. — A  corporation  has  an 
insurable  interest  in  the  life  of  a  stockholder  who  owns  a  large  por- 
tion of  the  corporate  stock  and  whose  skill  and  experience  are 
relied  on  to  a  great  extent  to  make  the  corporation  business  suc- 
cessful, especially  so  where  such  stockholder  induces  others  to  buy 
stock  because  of  such  insurance.^"  Under  a  ^^linnesota  decision, 
although  a  distinction  is  made  as  to  stockholders,  it  is  held  that 
an  insurance  contract  which  has  been  issued  in  good  faith  to  a 
copartnership  on  the  life  of  one  of  its  members  may  be  assigned 
to  a  corporation  which  acquires  all  the  assets  and  a.^sumes  all  the 
liabilities  of  the  copartnership  and  in  which  the  stock  is  divided 
equally  among  such  copartners.^ 

§  935b.  Corporation  in  life  of  its  officer. — A  corporation  has  an 
insurable  interest  in  the  life  of  its  president  and  incorporator  on 
the  ground  of  loss  of  services  in  the  event  of  his  death  where  the 
policy  is  taken  out  in  good  faith. ^  And  an  insurance  upon  the 
life  of  the  manager  of  a  corporation,  procured  by  one  who  fur- 
nishes funds  to  carry  on  the  business,  is  not  void  for  want  of  an 
insurable  interest.^  But  it  is  also  held  that  a  manufacturing  cor- 
poration has  no  implied  power  to  insure  the  life  of  its  president, 

18  See  further  "Wilson  v.  Jones,  L.  tated    on    insurable   interact  '  of   cor- 

R.  1  Ex.  193,  2  Id*.  139,  13  Eng.  Rul.  poration  in  life  of  officer),  80  S.  E. 

Cas.  299.  5(35;  Mutual  Life  Ins.  Co.  v.  Board 

1^  Aetna  Life  Ins.  Co.  v.  Kennedy,  Motor  Truck  Co.  Corp.  115  Ya.  843, 

161  Ala.  GOO,  135  Am.  St.  Rep.  IGO,  80    S.    E.    5(j7;    Mechanics    National 

50  So.  73.  Bank  v.   Comins,  72  N.   H.  12,  101 

20Keckley  v.   Coshocton  Glass  Co.  Am.  St.  Rep.  650,  55  Atl.  191:  Co-^h- 

86  Ohio  St.  213,  99  N.  E.  299.     Com-  ucton  Glass  Co.  v.  Northwestern  ^hl- 

pare    Tate    v.    Commercial    Building:  tual  Life  Ins.  Co.  31  Ohio  C.  C.  6<6, 

Assoc.  97  Va.  74,  45  L.R.A.  243,  75  55    Ohio    L.    B.    6/6;    Northwestern 

Am.  St.  Rep.  770.  33  S.  E.  382.  :\rutual    Life    Ins.    Co.    v.    Coshocton 

1  Rahders,  Merritt  &  Ilagler  v.  Peo-  Glass  Co.  31  Ohio  C.  C.  665,  55  Ohio 
pie's  Bank,  113  Minn.  496,  130  N.  ^V.  L.   B.   665. 

16.  ^  Mechanics  National  Bank  v.  Com- 

2  Mutual  Life  Ins.  Co.  of  N.  Y.  ins,  72  N.  H.  12,  101  Am.  St.  Rep. 
V.  Board  Armstronir  &  Co.  Corp.  115    650,  55  Atl.  191. 

Va.    836,    L.R.A.lOloF,    979    (anno- 
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at  least  not  to  carry  the  policy  after  he  has  retired  from  office  and 
that  a  stockholder  who  has  not  consented  to  or  acquiesced  in  a 
threatened  ultra  vires  act  of  the  corporation  may  enjoin  it.* 

§  936.  Sureties. — Sureties  on  a  distiller's  bond,  given  under  the 
internal  revenue  laws,  who  are  also  part  owners  of  the  whisky 
distilled  and  in  store,  have  an  insurable  interest  in  such  property, 
not  only  as  owners,  but  also  by  reason  of  the  liability  on  the  bond 
for  the  payment  to  the  government  of  the  tax  due  on  the  whisky.^ 
And  in  case  of  a  life  risk,  the  surety  on  an  official  bond  has  an 
insurable  interest  in  the  life  of  the  obligor,  nor  is  his  right  to 
recover  defeated  by  the  fact  that  there  has  been  no  breach  of  the 
bond.^ 

§  937.  Receiptor  for  goods  attached:  surety  on  appeal. — A 
receiptor,  or  any  person  who  gives  a  bond  or  becomes  security  for 
goods  attached,  acquires  thereby  an  insurable  interest  in  the  prop- 
erty, as  where  a  steamboat  is  attached,  and  a, party  gives  a  bond 
for  its  delivery."^  And  where  an  appeal  was  taken  by  the  captor 
from  a  decree  of  restitution,  a  surety  for  the  payment  of  the  value 
of  the  cargo  restored  has  an  insurable  interest  therein.^ 

§  938.  indorser  of  note. — One  who  is  liable  as  an  indorser  of 
a  mortgage  note  has  an  insurable  interest  therein,  as  in  case  of  a 
mortgagee  who  has  assigned  the  mortgage  and  indorsed  the  note.' 
So  wdiere  one  to  whom  the  goods  insured  were  sold,  and  to  whom 
the  policy  was  assigned,  sold  them  to  another,  taking  his  notes, 
indorsed  by  A,  in  part  payment,  under  an  agreement  that  upon 
sale  of  the  property  the  proceeds  should  be  paid  to  A,  it  was  held 
that  A  had  an  insurable  interest  therein." 

§  939.  Holder  of  note  or  bill  of  exchange:  drawee. — The 
holder  of  a  bill  of  exchange  drawn  by  the  capttiin  abroad  to  cover 
the  ship's  disbursements  has,  the  bill  being  dishonored,  an  insura- 
ble interest  therein  which,  being  specifically  desciybed  in  the  pol- 

*  Victor  V.  Louise  Cotton  Mills,  148  disseiitinc:.  See  also  Erabrys  Adrar. 
N.  Car.  107,  IG  L.R.A.(N.S.)  1020  v.  Harris,  107  Ky.  01,  21  Ky.  L.  Rep. 
and  note  (on  insurance  on  life  of  714,  52  S.  W.  958.  Compare  Thorn- 
officer  for  benefit  of  corporation),  61  bur^:  v.  Aetna  Life  Ins.  Co.  30  Ind. 
S.  E.  648,  16  Am.  &  Eng.  Ann.  Cas.  App.  682,  66  N.  E.  922. 
291.  "^  Firemen's  Ins.  Co.  v.  Powell,  13 

5  Insurance    Co.    v.    Thompson,    5  B.  Mon.   (Ky.)   311. 

Otto   (95  U.  S.)   547,  24  L.  ed.  487.        «  Russell  v.  Union  Ins.  Co.  4  Dall. 

As  to  insurable  interest  of  one  sec-  (4  U.  S.)  421,  1  L.  ed.  892. 
ondarily    lial)le    on    an    oblitratinn    in        ^  Williams  v.  Roprer  Williams  Ins. 

property  primarily  cliar^-ed  with  the  Co.  107  Mass.  377,  9  Am.  Rep.  41. 
same,  see  note  in  9  L.R.A.(N.S.)  490.        1°  Davis  v.  Home  Ins.  Co.  3  U.  C. 

6  Scott  V.  Dickson,  108  Pa.  St.  6,  App.  269;  reversing  same  case,  24 
50  Am.  Rep.  192,  two  of  the  judges  U.  C.  Q.  B.  364. 
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icy,  entitles  him  to  recover  the  full  amount  thereof  for  hi?  benefit. ^^ 
And  a  policy  on  ''property"  on  board  will  cover  current  bank-bills 
carried  or  received  for  the  purchase  of  cargo,  where  the  policy  is 
on  time,  and  it  wa:?  unknown  at  the  time  of  the  insurance  what 
the  "property"  would  cover.^^  And  where  the  goods  were  con- 
signed to  certain  parties,  and  a  bill  was  drawn  upon  them  for  less 
than  the  value  of  the  goods,  and  the  complainant  discounted  the 
draft,  and  the  consignees  accepted  it  and  insured  the  goods  to  an 
amount  in  excess  of  the  draft,  it  was  held  that  the  consignees  had 
a  right  to  effect  the  insurance  for  their  own  benefit,  and  their  com- 
plainant was  not  entitled  to  claim  any  of  the  money  under  the 
policy ;  ^^  but  the  indorsee  of  bills  drawn  upon  a  contingency,  such 
as  to  be  payable  if  the  ship  arrives  safely,  otherwise  not.  has  no 
insurable  interest  therein.^* 

§  940,  Indorser  and  indorsee  of  bill  of  lading. — By  the  indor.-=e- 
ment  of  a  bill  of  lading  to  a  creditor  taken  by  him  as  a  security 
for  his  debt,  the  whole  property  passes  prima  facie  from  the  time 
of  the  delivers-,  and  is  a  satisfaction  pro  tanto  for  the  debt.  This 
general  rule  may,  however,  be  varied  by  agreement  between  the 
parties,  and  if  it  appei^rs  from  the  evidence  that  the  consignor  did 
not  intend  to  pass  the  whole  property,  but  only  the  net  proceeds,  in 
case  the  goods  should  arrive,  the  indorser  retains  an  insurable 
interest.^^  And  where  a  creditor  of  the  shipper  effected  insurance 
upon  information  from  the  shipper  that  certain  goods  were  con- 
signed to  him.  and  he  was  also  directed  to  insure  the  same,  the 
shipper  promising  to  send  him  the  bills  of  lading,  which  he  never 
did,  but  afterward  indorsed  them  to  another  who  had  made  ad- 
vances, and  at  wluise  directions  a  policy  was  effected,  the  under- 
writers being  informed  of  the  prior  insurance,  it  was  held  that  the 
indorsement  of  the  bills  of  lading  did  not  carry  the  interest  insured 
under  the  prior  policy,  and  that  each  had  an  insurable  interest.^® 

§  941.  Interest  of  insurer:  reinsurer. — An  insurer  under  the 
original  policy  has  an  insurable  interest,  which  he  may  protect  by 
a  reinsurance.  The  liability  as  insurer  under  his  contract  with 
the  original  insin-ed  enables  him  to  protect  himself  by  a  contract 

"  Taskcr  v.  Scott,  6  Taunt.  234.  "  Bank  of  South  Carolina  v.  Bick- 

12  Whit  on  V.   Old  Colonv  Ins.   Co.  nell,  1  Chtf.   (U.  S.  C.  C.)   85,  Fed. 

2  Met.  (43  Mass.)  1.     But  see  opin-  Cas.   No.   898. 

ion  of  Shaw,  C.J.,  where  it  is  sai<l  i*  Pahnor  v.  Pratt.  2  Binjr.  185. 

that  if  it  wore  a  particuhir  sliipnient  ^^  llibbert  v.  Carter.  1  Tt-rni  Rep. 

of  bank  bills,  there  niij^ht  be  a  (|ues-  745. 

tion  whether  they  should  not  be  spe-  ^^  Ctodin  v.  London  Assur.  Co.  1  W. 

cifioally  described ;  and  see  Palmer  v.  Black.  103,  1  Burr.  ^S9. 

Pratt,  2  Bing.  185. 
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for  indemnity  against  those  risks  to  the  extent  for  which  he  is 
Hable." 

§  942.  Interest  in  solvency  of  insurer. — There  is  no  doubt  but 
that  tlie  insured,  should  lie  desire,  may  insure  the  solvency  of  the 
underwriter,  for  he  has  an  insurable  interest  therein ;  although,  as 
Mr.  Arnould  says,  such  a  practice,  even  though  valid  at  the  com- 
mon law,  does  not  seem  to  have  been  resorted  to  in  England;  for 
the  reason,  principally,  that  a  double  insurance  effects  substantially 
the  same  pur])0se.-^^ 

§  943.  Interest  in  royalties. — Royalties  to  be  paid  for  the  ex- 
clusive use  of  a  patent  will  support  an  insurance,^^  In  this  case 
the  policy  covered  royalties  to  be  paid  to  a  patentee  upon  oil  under 
a  contract  of  exclusive  manufacture,  and  the  premises  were  burned 
wherein  the  business  was  carried  on,  and  the  claim  was  made  that 
it  was  a  wager  policy. 

§  944.  Copartners:  joint  owners,^" — A  partner  has  an  insurable 
interest  in  the  firm  property,  which  will  support  an  insurance 
separately  for  his  own  benefit.^  So  a  partnership  has  an  insurable 
interest  in  real  estate  used  in  its  business  and  in  which  it  has  in- 
vested its  funds,^  and  insurance  can  be  effected  in  the  name  of  a 
nominal  partnership,  where  the  business  is  carried  on  by  and  for 
the  use  of  one  of  the  partners.^  So  insurance  effected  in  good 
faith,  without  fraud  or  misrepresentation,  with  intent  to  protect 
the  insured,  upon  goods  described  as  "his  goods"  in  a  particular 
store,  there  being  no  other  goods  on  the  premises,  will  protect  the 
interest  of  the  insured,  who  is  in  fact  owner  of  them,  although  his 

^'^  Manufacturers'    Fire    &    Marine  zens'  Ins.  Co.  106  N.  Y.  535,  60  Am. 

Ins.   Co.  V.  Western  Assur.   Co.   145  Rep.   463,   13   N.   E.   337,   and  note, 

Mass.  419,  5  New  Eng.  Rep.  501,  14  aff'g  34  Hun   (N.  Y.)   559. 

N.    E.    632;    Eastern    R.    R.    Co.    v.  20  gee  §§  614-616  herein. 

Relief   Fire   Ins.    Co.   98   Mass.   420,  1  I\Ianliattan   Ins.   Co.   v.   Webster, 

425,  105  Mass.  570;  New  York  Bow-  59   Pa.    St.    227,   98   Am.   Dec.   332; 

ery  Fire  Ins.  Co.  v.  New  Yorli  Fire  Lawrence  v.  Sebor,  2  Caines  (N.  Y.) 

Ins.  Co.  17  Wend.  (N.  Y.)  359;  Yon-  203;   Dumas  v.  Jones,  4  Mass.  647; 

kers  &  New  York  Fire   Ins.   Co.   v.  Holmes  v.  United  Ins.  Co.  2  Johns. 

Hoffman   Fire   Ins.   Co.   6   Rob.    (N.  Cas.  (N.  Y.)  329 ;  Hartford  Fire  Ins. 

C.)    316.     See  Sun   Insurance   Office  Co.  v.  McClain,  27  Ky.  L.  Rep.  461, 

V.  Merz,  64  N.  J.  L.  301,  52  L.R.A.  85  S.  W.  699,  34  Ins.'L.  J.  528,  530. 

330,  43  Atl.  693.  under  act  March  25,  2  g^ott  v.  Dixie  Fire  In.s.  Co.  70  W. 

1895,  2  Genl.  Stat.  p.  1784.  Va.    533,    40    L.R.A. (N.S.)    152,    74 

1^1  Arnould  on  Marine  Ins.  (Per-  S.  E.  659. 
kins'  ed.  1850)  294,  *290,  art.  2,  3  phoe^i^.  j^g.  Co.  v.  Union  Corn- 
sec.  120.  Examine  id.  art.  :i,RQx:  121;  press  Co.  14  Wall.  (81  U.  S.)  504, 
1  Id.  (Maclachlan's  ed.  1887)  105.  20  L.  ed.  729.  Cited  in  California 
See  also  1  Phil]ii)s  on  Ins.  (3d  ed.)  Ins.  Co.  v.  Union  Compress  Co.  133 
129,  sees.  205,  206.  U.  S.  387,  410,  33  L.  ed.  730,  10  Sup. 

19  National  Filtering  Oil  Co.  v.  Citi-  Ct.   305. 
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copartner  is  interested  in  the  application  and  profit  of  such  goods.* 
A  member  of  a  partnership  ha*  an  insurable  interest  in  the  stock 
of  goods,  the  one-half  interest  in  which  he  has  purchased,  and 
agreed  to  pay  for  by  note  out  of  the  proceeds  of  the  business,  even 
though  he  has  neglected  to  sign  the  note.*  So  one  partner  may 
have  an  insurable  interest  in  a  building  purchased  with  partner- 
ship funds,  although  it  stands  upon  land  owned  by  the  other  part- 
ner. Such  property  is  joint  property,  and  each  partner  ha.s  an 
equitable  interest  therein ;  ^  and  it  is  held  that  a  general  partner 
may  insure  and  make  proofs  of  loss  in  his  own  name  without  dis- 
closing the  fact  that  there  is  a  special  partner."^  So  a  retiring  part- 
ner has  an  insurable  interest  while  any  liability  remains.^  •  If  a 
retiring  partner,  upon  dissolution  of  the  partnership,  conveys  to 
his  copartner  all  his  interest  in  the  firm  property,  and  thereafter 
dies,  said  copartner  has  no  such  interest  at  the  time  of  his  death 
in  the  life  assured  as  will  enable  him  to  recover  on  the  policy, 
even  though  said  retiring  partner  during  the  existence  of  the  part- 
nership had  insured  his  life  for  the  benefit  of  himself  and  copart- 
ner or  their  administrators  and  assigns,  and  the  premiums  were 
paid  out  of  the  partnership  assets.^  An  insurance  apparently  made 
for  an  individual  may  be  shown  to  be  for  a  firm,^°  and  where  the 
policy  was  issued  to  one  of  the  copartners,  in  his  name  only,  on  a 
stock  of  goods,  of  which  the  members  of  the  firm  were  joint  owners, 
and  "the  policy  was  so  made  upon  the  representations  of  the  in- 
surer's agent,  who  told  the  insured  he  might  insure  the  whole, 
it  was  held  that  only  the  undivided  interest  of  the  insuring  part- 
ner was  covered,  as  it  did  not  appear  that  there  was  any  intention 
to  make  the  policy  for  the  firm's  benefit, ^^  but  it  is  otherwise  where 
the  partner  insuring  and  the  agent  knew  that  the  insurance  was 
intended  for  the  benefit  of  all  the  members,  and  they  ratified  the 
act. ^2  But  a  surviving  partner  may  recover  the  insurance  under 
a  policy  to  the  firm,  although  the  policy  will  not  include  goods  pur- 
chased after  the  death  of  the  other  member.^^     Unless  there  be  a 

*  Irving  V.  Excelsior  Fire  Ins.  Co.        ^  Cheeves  v.  Anders,  87  Tex.  287, 

I  Bosw.   (14  N.  Y.  Sup.  Ct.)  507.        24  Ins.  L.  J.  160,  47  Am.  Rep.  107, 
s  Hanover  Fire  Ins.  Co.  v.  Slirader,    28   S.  W.  274,  rev'g  25  S.   W.  324! 

II  Tex.    Civ.    App.   255,   31    S.    W.        ^^  Lawi-ence  v.  Sebor.  2  Caines  (X 
1100.  Y.)  203.    But  see  §  1691  herein. 

•  ^  Converse  v.  Citizens'  Mutual  Ins.  ^^  Peoria  Marine  &  Fire  Ins.  Co.  v. 

Co.  10  Cush.  (64  Mass.)  37.  Hall,  12  Mich.   202.     See   Pitney  v. 

''^Clement     v.     British     American  Glen's  Falls  Ins.  Co.  61  Barb.  (X.Y.) 

Assur.  Co.  141  :\Iass.  298,  5  N.  E.  847.  335. 

But  see  Irving  v.  Excelsior  Ins.  Co.  1  ^^  Manhattan  Ins.  Co.  v.  Webster. 

Bosw.  (14  X.  Y.)  507.  59  Pa.  St.  227.  98  Am.  Dec.  332. 

8  Phopnix  Ins.  Co.  v.  Hamilton,  14  "Wood    v.    Rutland   Mutual    Fire 

Wall.  (81  U.  S.)  504,  20  L.  ed.  729.  Tns.  Co.  31  Vt.  552. 
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prior  authority  or  a  subsequent  ratification,  coupled  with  the  in- 
tent to  insure  for  the  benefit  of  all,  or  unless  it  be  so  expressed  in 
the  policy,  a  partner  cannot  insure  the  whole  property  in  his  own 
name ;  ^*  but  where  the  partner  was  the  principal  member,  and  his 
interest  would  cover  all  the  firm's  assets,  and  was  the  substantial 
owner  of  the  property,  and  the  policy  was  made  to  the  member 
individually,  a  recovery  was  adjudged, ^^  although  it  is  said  that, 
in  an  action  on  a  special  contract  under  an  insurance  of  an  individ- 
ual interest,  evidence  would  be  inadmissible  of  a  copartnership 
interest  nor  vice  versa,^^  and  that  a  policy  in  the  name  of  one 
joint  owner  "as  property  may  appear"  does  not  cover  the  interest 
of  aiiother  joint  owner,^'  Where  two  of  several  plaintiffs,  in  an 
action  on  a  policy  of  insurance  on  a  vessel,  were  owners  of  the 
vessel,  and  all  were  in  copartnership  and  joint  owners  of  the  cargo, 
it  w^as  held  that  a  sufficient  interest  in  the  plaintiffs  was  shown  to 
enable  them  to  sustain  the  action. ^^ 

§  945.  Partner:  life  risk. — Since  a  person  who  has  advanced 
money  has  a  title  to  the  performance  of  the  obligation  arising 
therefrom,  which  the  happening  of  the  contingency  insured  against 
might  wholly  or  partially  defeat,  and  since  one  may  have  an  in- 
surable interest  in  another's  life  or  health,  where  death  or  sickness 
would  destroy  or  delay  the  performance  of  some  obligation  respect- 
ing property  or  services, ^^  therefore  a  partner  advancing  his  part- 
ner's share  of  the  capital,^"  or  one  who  has  advanced  money  to  aid 

^*  Murray  v.  Columbia  Ins.  Co.  11  Missouri. — Tesson  v.  Atlantic  Mu- 

Johns.  (N.  Y.)  302,  312;  Peoria  Ma-  tual  Ins.  Co.  40  Mo.  33,  37  Am.  Dec. 

rine  &  Fire  Ins.  Co.  v.  Hall,  12  Mich.  293. 

202,   and   eases   immediately   preeed-  New  York. — Pacific  Ins.  Co.  v.  Gat- 
ing;   contra,    Millaudon    v."  Atlantic  lett,  4  Wend.  (N.  Y.)  75,82. 
Ins.  Co.  8  La.  557.  Pennsifli-ani-a. — Manhattan  Ins.  Co. 

15  Irving   V.    Excelsior   Ins.    Co.   1  v.  Webster,  59  Pa.   St.  227,  230,  98 

Bosw.  (14  N.  Y.)  507.  Am.  Dec.  332. 

1^  Graves  v.  Boston  Marine  Ins.  Co.  ^^  Bulkley  v.  Derby  Fishing  Co.  1 

2  Crancb  (6  U.  S.)  419,  2  L.  ed.  324,  Conn.  571. 

per  Marshall,  J.  ^^  See  §  888  herein. 

1''  Graves  v.  Boston  Marine  Ins.  Co.  ^°  Connecticut  Mutual  Life  Ins.  Co. 

2  Cranch  (6  U.  S.)  419,  2  L.  ed.  324.  v.   Luehs,  108  U.   S.  498,  27  L.   ed. 

Cited     in :     Alabama. — Merchants'  800.     In  this  case  Mr.  Justice  Field, 

Ins.  Co.  V.  Mazange,  22  Ala.  168, 179;  in  delivering  the  opinion,  said:    "The 

Durand  v.   Thouron,  1   Port.    (Ala.)  second  question  presented  for  our  de- 

238,  245 ;  Watkins  v.  Durand,  1  Port,  termination  is  whether  Luchs  had  an 

(Ala.)   251,  255.  insurable  interest  in  the  life  of  Dil- 

Maine.- — Chase  v.  Phoenix  Mutual  lenberg.    Upon  this  we  have  no  doubt. 

Ins.  Co.  67  Me.  85,  92.  Dillenberg  was  his  partner,  and  had 

Massachusetts. — Dumas  v.  Jones,  4  not  jiaid  his  promised  proportion  of 

Mass.  647.  the  capital  of  the  concern.     At  the 

Michigan. — Peoria  Marine  &  Fire  time  the  policv  was  apj^lied  for  he 

V.  Hall,  12  Mich.  202,  210.  was  still  in  default,  and  although  it 
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a  minino:  enterprise,  and  who  procures  one  of  the  members  of  the 
association  to  represent  him  and  work  in  the  mines  as  his  substi- 
tute, has  an  insurable  interest  in  the  latter's  life.^  And  where 
partners  advance  capital  against  another  partner's  skill,  they  have 
an  insurable  interest  in  the  latter's  life.^  And  one  partner  has  an 
insurable  interest  in  the  life  of  his  copartner  who  is  indebted  to 
him  for  his  proportion  of  the  capital.^  But  the  extent  of  a  man's 
interest  in  the  life  of  another,  depending  upon  a  continuing  part- 
nership or  the  results  of  business  transactions  not  yet  completed,  is 
uncertain ;  and  in  such  cases  all  that  can  be  required  is  an  actual 
interest  and  an  estimate  of  the  amount,  made  in  good  faith  with- 
out intent  to  deceive.*     If  two  partners  have  no  capital  invested, 


mic:ht  have  turned  but  that  the  actual  not  be  such  as  to  constitute  the  basis 
amount  due  upon  a  settlement  of  of  any  direct  claim  in  favor  of  the 
accounts  was  less  than  the  promised  plaintiff  upon  the  party  whose  life 
proportion,  it  was  not  a  matter  defi-  is  insured;  it  is  sufficient  if  an  indi- 
nitely  ascertained  at  the  time.  Be-  rect  advantage  may  result  to  the 
sides  what  was  due  to  him  Luchs  was  plaintiff  from  his  life." 
interested  in  having  Dillenberg  con-  ^  Valton  v.  National  Loan  Fund 
tinue  in  the  partnership.  He  had  Assur.  Co.  20  N.  Y.  32,  s.  c.  Angell 
such  an  interest,  therefore,  as  took  on  Insurance,  326  note, 
from  the  policy  anything  of  a  wager-  ^  Connecticut  Mutual  Life  Ins.  v. 
ing  character."  Luchs,  108  U.  S.  498,  27  L.  ed.  800, 

Partner  has  insurable  interest  in  2  Sup.  Ct.  949.  Cited  in  Life  Ins. 
partner's  life.  Ruth  v.  FIvnn,  26  Clearing  Co.  v.  O'Neill,  306  Fed.  800, 
Colo.  App.  171,  142  Pac.  194;  Rush  805,  45  C.  C.  A.  645,  54  L.R.A.  234; 
V.  Howkins,  135  Ga.  128,  68  S.  E.  Mechanics'  National  Bank  v.  Comins, 
1035,  Ga.  Civ.  Code  1895,  sec.  2114;  72  N.  H.  12,  16,  101  Am.  St.  Rep. 
Rahders,  Merritt  &  Hagler  v.  Peoples  650,  55  Atl.  191. 
Bank,  113  Minn.  496,  130  N.  W.  16 ;  *  Connecticut  Mutual  Life  Ins.  Co. 
Mohr  V.  Prudential  Ins.  Co.  of  Amer-  v.  Luchs,  108  U.  S.  498,  27  L.  ed.  800, 
ica,  32  R.  I.  177,  78  Atl.  554.  But  2  Sup.  Ct.  Rep.  949. 
compare  Powell  v.  Mutual  Benefit  Cited  in :  Colorado. — Sheets  v. 
Life  Ins.  Co.  123  N.  Car.  103,  31  S.  E.  Sheets,  4  Colo.  App.  450,  453,  36  Pac. 
381.  310. 

^  Trenton  Mutual  Life  &  Fire  Ins.  Indiana. — Amiek  v.  Butler,  111 
Co.  V.  Johnson,  24  N.  J.  L.  (4  Zab.)  Ind.  578,  584,  60  Am.  Rep.  722,  12 
576;  c?///i,'7  case  under  next  note.    The   N.   E.   518. 

court  said :  "But  if  it  be  admitted  Louisiana. — Havs  v.  Lapevre,  48 
that  an  interest  in  the  life  of  Van  La.  Ann.  749,  35  L.R.A.  653,'  19  So. 
Middlesworth  on  the  part  of  Johnson    821. 

was  necessary  to  be  shown,  I  think  North  Carolina. — Trinity  College 
it  satisfactorilv  appeared  that  he  had  v.  Travelers'  Ins.  Co.  113  N.  Car.  244, 
such  an  interest.  It  is  clear  tliat  248.  22  L.R.A.  292,  18  S.  E.  175. 
the  policy  was  entered  into  not  as  Pennsylvania. — Corson  v.  Garnier, 
a  cover  for  a  wager,  but  for  the  bona  17  Phila.  342,  42  Phila.  Leg.  Int.  27; 
fide  purpose  of  securing  Johnson  Corson's  Appeal.  113  Pa.  43S,  449, 
against  what  he  and  the  company  57  Am.  Rep.  479,  6  X\.\.  213. 
regarded  as  a  danger  of  real  pecu-  Virginia. — Tate  v.  Commercial 
niarv  loss;  the  interest  required  need    Building   Assoc.   97   Ya.    74,    77,   45 
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and  neither  is  indebted  to  the  other,  one  of  the  copartners  has  no 
insurable  interest  in  the  life  of  the  other,  and,  if  a  policy  is  issued 
thereon,  it  is  void.^  And  on  analogous  principles  if  a  father  agrees 
to  relinquish  his  right  to  a  minor  son's  earnings  in  order  to  enable 
him  to  enter  into  a  trading  expedition,  he  acquires  thereby  an 
interest  to  a  share  of  its  benefits  and  advantages,  which  constitutes 
a  sufficient  insurable  interest  to  support  a  policy  on  the  son's  life. 
It  also  appeared  in  this  case  that  the  father  furnished  the  son  with 
an  outfit.^ 

The  insurable  interest  which  one  partner  has  as  such  in  the  life 
of  another  ceases  on  the  dissolution  of  the  firm.''' 

§  946.  Part  owner.^ — A  part  owner  may  insure  his  individual 
interest,  nor  is  it  necessary  to  specify  the  nature  of  the  same.  It  is 
sufficient  that  the  interest  extends  to  the  amount  in  question,^  So 
a  part  owner  of  a  ship,  who  at  the  request  of  the  other  part  owners 
has  made  advances  and  disbursements  for  the  expenses  of  a  joint 
venture,  has  an  insurable  interest  to  that  extent  for  the  purpose  of 
indemnifying  himself.^"  In  another  case  A  agreed  to  sell  to  B, 
both  part  owners  in  a  vessel,  his  share  for  a  certain  sum,  to  secure 
the  payment  of  which  B  agreed  to  give  a  bill  of  sale  for  his  own 
share.  Insurance  was  effected  by  A  on  freight,  after  which  B's 
interest  was  sold  by  the  sheriff.  A  loss  subsequently  occurred,  and 
it  was  held,  in  the  absence  of  evidence  that  B  had  fulfilled  his 
agreement,  that  A  still  retained  an  insurable  interest.^^  So  one 
owning  one-half  and  hiring  the  other  half  of  a  vessel,  with  a  cove- 
nant to  pay  a  fixed  sum,  the  value  of  half  the  vessel,  in  case  of 
loss,  may  procure  insurance  on  the  whole  vessel  as  his  property. ^^ 

§  947.  General  creditors. — A  creditor  to  receive  the  proceeds  of 
goods  consigned  has  an  insurable  interest  therein, ^^  and  one  who 

L.R.A.  245,  75  Am.  St.  Rep.  770,  33  Mass.   133,   3   Am.   Dee.   96;    Garral 

S.  E.  382;  Roller  v.  Moore    (Roller  v.  Hanna,  5  Har.  &  J.    (Md.)   412; 

V.  Beam)   86  Va.  512,  517,  6  L.R.A.  Turner  v.  Burrows,  8  Wend.  (N.  Y.) 

139,   10    S.    E.    241;    Valley   Mutual  144,  145;  aff'g  5  Wend.  (N.  Y.)  541. 

Life  Assoc,  v.  Teewalt,  79  Va.  421,  i°  International  Marine  Ins.  Co.  v. 

423.  Winsmore,  124  Pa.  61,  16  Atl.  516, 

5  Powell  V.  Dewev,  123  N.  Car.  103,  23  Week.  Not.   Cas.   204. 

68  Am.  St.  Rep.  818,  31  S.  E.  381.  ^^  Williams    v.    Insurance    Co.    of 

^Loomis   V.   Eagle   Life  &  Health  North  America,  1  Hilt.  (N.  Y.)   345. 

Ins.   Co.   6  Gray    (72   Mass.)    396.  ^2  Oliver   v.   Greene,   3   Mass.   133^ 

■7  Cheeves  v.  Anders,  87  Tex.  287,  3  Am.  Dee.  96. 

47  Am.  St.  Rep.  107,  28  S.  W.  274;  ^^  |lill    v.    Secretan,   1    Bos.    &    P. 

Ruth  V.   Flynn,  20   Colo.  App.  171,  315;  Aldricli  v.  Equitable  Safety  Ins. 

142  Pac.  194.  Co.  1  Wood  &  M.  (U.  S.  C.  C.)  272, 

8  See  §  615  ante.  Fed.   Cas.  No.  155.     And  see  §  937 

^  Lawrence  v.  Van  Ilorne,  1  Cairies  herein. 
(N.    Y.)    276;    Oliver   v.    Greene,    3' 
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has  sold  a  stock  of  goods  to  another  ma}'  have  an  insurable  interest 
therein  as  creditor,  where  his  pay  is  to  depend  by  agreement  upon 
the  sales  tliereof.^*  And  where  a  woman,  being  indebted  to  the  i 
insured,  agreed  that  the  debt  should  be  a  lien  upon  her  lands,  and 
she  subsequently  married  him.  it  was  held  that  he  had  a  valid 
insurable  interest  in  her  propert}'.^^ 

§  948.  Simple  contract  creditor  in  estate  of  deceased  debtor. — 
A  simple  contract  creditor  has  an  insurable  interest  in  spccilic  prop- 
erty of  the  estate  of  deceased  debtor  where  said  estate  may  be  sub- 
jected to  proceedings  in  rem  for  the  payment  of  debts,  it  being 
insufhcient  to  satisfy  the  debts.^^  In  this  case  the  court,  per  Cole- 
man, J.,  says:  ''The  next  proposition  involves  a  question  new  in 
this  state:  Has  a  creditor  an  insurable  interest  in  a  building,  the 
property  of  the  estate  of  his  deceased  debtor,  which  may  be  sub- 
jected to  his  debt,  the  personal  property  being  insufhcient  to  pay 
the  debts  of  the  estate?  After  much  deliberation  our  conclusion 
is,  that  he  has  an  interest,  which  may  be  insured.  We  concede 
and  affirm  that  a  simple  contract  debtor,  without  a  lien  either  stat- 
utory or  contract,  without  a  jus  in  re  or  jus  ad  rem,  owning  a  mere 
personal  claim  against  his  debtor,  has  not  an  interest  in  the  prop- 
erty of  his  debtor.  Such  contracts  are  void,  as  being  against  pub- 
lic property.  We  do  not  think  the  principle  applies,  after  the 
death  of  the  debtor,  as  to  property  liable  for  the  debt,  and  which, 
if  destroyed,  will  result  in  the  loss  of  the  debt.  The  real  estate, 
as  well  as  the  personal  property,  of  a  deceased  debtor  is  liable  for 
his  debts,  but  the  real  estate  cannot  be  subjected  to  the  payment 
of  his  debts  until  after  the  personalty  has  been  exhausted.  After 
the  death  of  the  debtor  the  debt  is  no  longer  enforceable  in  per- 
sonam. The  proceedings  to  reach  the  property  of  the  estate  of 
the  deceased  debtor  are  in  rem.  The  property  of  the  debtor  takes 
the  place  of  the  delator,  and  becomes,  as  it  were,  the  debtor.  .  .  . 
The  relation  of  debtor  and  creditor  invests  the  creditor  with  an 
insurable  interest  in  the  life  of  his  debtor  to  the  extent  of  his  debt.^' 
It  would  seem,  upon  like  principles,  that  when  the  property  be- 
comes directly  subject  to  proceedings  in  rem  for  the  satisfaction  of 
the  debt,  the  creditor  should  become  invested  with  an  insurable  in- 
terest in  the  property.  Certainly,  if  a  creditor  cannot  obtain  satis- 
faction of  his  debt  from  the  ])ersonal  jiropcrty  of  his  deceased 
debtor,  and  has  a  legal  right,  which  cannot  be  defeated,  to  enforce 

14  Roos  V.  Merchants'  Mutual  Ins.    ry22,  46  Am.  St.  Rop.  134,  23  L.R.A. 
Co.  27  La.  Ann.  400.  177,   14   So.    323. 

iSiiulubach  V.  .Etna  Ins.  Co.  1  i'^  Aloxandor  v.  Sandei-s,  03  Ala. 
N.  Y.  S.  C.  339.  345,  9  So.  388,  11  Am.  &  Eng.  Ency. 

16  Creed  v.  Sun  Fire  OtTice,  101  Ala.    of  Law,  319. 
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its  collection  by  proceedings  in  rem  against  a  building  belonging  to 
the  estate  of  the  deceased  debtor,  and  if  it  be  true  that  the  destruc- 
I  tion  of  the  building  by  fire  would  immediately  and  necessarily  re- 
sult in  pecuniary  loss,  the  loss  being  the  direct  consequence  of  the 
fire,  the  creditor  has  an  interest  in  the  protection  of  the  building. 
He  has  no  lien  as  in  case  of  a  mortgagee,  nor  such  a  lien  as  the 
statute  may  confer  on  an  attaching  or  execution  creditor,  but  his 
right  to  subject  the  specific  property  to  his  debt  invests  him  with 
an  interest  but  little  less,  if  any,  than  that  of  the  attaching  or  execu- 
tion creditor  or  mortgagee.  .  .  .  Other  reasons  might  be 
given,  but  we  are  of  opinion  these  are  sufficient  to  show  that  the 
creditor  of  a  deceased  debtor,  whose  estate  is  insufficient  to  pay  the 
debts,  has  an  insurable  interest  in  the  property  of  the  estate  which 
may  by  law  be  subjected  to  proceedings  in  rem  to  the  payment  of 
the  debts.  The  recovery  cannot  exceed  the  amount  of  the  insurable 
interest."  ^^  It  was  also  held  in  this  case  that  a  creditor  has  an 
interest  in  a  deceased  debtor's  estate,  although  subject  to  the  widow's 
dower  and  homestead  rights. ^^ 

§  949.  Creditors  as  assignees. — A  creditor  of  an  assured  may 
lawfully  become  the  owner  of  such  insurance  to  an  extent  requisite 
to  protect  him  from  ultimate  loss  of  his  demand. ^°  So  a  creditor 
to  whom  has  been  assigned  a  mortgage  with  other  securities  to  more 
than  twice  the  amount  of  his  debt  has  a  certain  and  definite  interest 
in  the  mortgaged  property,  susceptible  of  being  affected  by  loss  of 
fire,  and  therefore  insurable.^  And  where  a  supercargo  assigns  his 
commissions,  in  case  of  his  death  during  the  voyage,  to  a  creditor 
for  the  payment  of  a  debt,  the  assignee's  interest  in  the  voyage  is 
insurable.'^  ^ 

§  950.  Creditor  attaching  or  levying  execution. — A  creditor  in 
whose  behalf  an  attachment  is  made  or  an  execution  levied  has  an 
insurable  interest  in  the  property  so  attached  or  levied  upon,  not- 
withstanding any  claim  which  they  might  have  for  loss  against  the 
officer  making  such  attachment  or  levy,  for  the  law  does  not  require 
them  to  pursue  the  latter  remedy  which  is  purely  personal,  but  per- 
mits them  to  look  to  the  property  itself.^  But  a  policy  taken  out 
by  a  debtor  on  his  property,  at  his  own  expense,  is  a  policy  on  his 

18  11  Am.  &  Ene.  Ency.  of  Law,  ^  Sussex  County  Mutual  Ins.  Co.  v. 
530.  Woodruff,  26  N.  J.  L.  (2  Dutch.)  541. 

19  Creed  v.  Sun  Fire  Office,  101  ^  ^yiUs  v.  Philadelphia  Ins.  Co.  9 
Ala.  522,  23  L.R.A.  177,  14  So.  323.  Serg.  &  R.  (Pa.)  103. 

20  Schonlield  v.  Turner,  75  Tox.  324,  ^  Haneox  v.  Fishing  Ins.  Co.  3  Sum. 
7  L.R.A.  189,  19  Ins.  L.  J.  238,  12  (U.  S.  C.  C.)  132,  Fed.  Cas.  No. 
S.  W.  626.  See  Bramblett  v.  Hargis'  6,013,  per  Story,  J.;  Springfield  Fire 
Ex'r,  123  Ky.  141,  94  S.  W.  20.  See  &  Marine  Ins.  Co.  v.  Allen,  43  N.  Y. 
§  3458  herein.  (4  Hand)  389,  3  Am.  Rep.  711. 
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own  interest,  and  not  on  that  of  an  attaching  creditor.*  An  at- 
taching creditor  as  well  as  a  receiver  has  an  insurable  interest  in 
the  attached  property,  but  in  either  instance  the  insurance  would  be 
a  personal  contract  between  the  company  and  the  party  insuring, 
and,  unless  there  be  some  contract  or  trust  relation  between  them, 
in  the  event  of  loss  the  insurance  money  collected  would  belong  to 
each  in  his  individual  or  official  right.* 

§  951.  Attaching  creditor  must  insure  his  interest. — Although 
an  attaching  creditor  has  an  insurable  interest  in  property  attached, 
yet  he  must  insure  such  interest,  and  cannot  avail  himself  of  the 
debtor's  insurance  against  sureties  by  assignment  of  the  debtor  and 
a  mortgagee,  even  though  an  excess  of  money  over  their  claims  be 
in  the  sureties'  hands;  for  there  is  no  privity  of  contract  or  estate 
between  such  creditor  and  them,  for  the  assignees  in  such  case  hold 
by  a  new  and  original  contract.^ 

§  952.  Judgment  creditor. — It  is  held  in  Pennsylvania  that  in- 
asmuch as  a  judgment  made  there  is  a  general  and  not  a  specific 
lien,  a  judgment  creditor  has  no  insurable  interest  in  the  specific 
property  of  his  debtor.'  Again,  in  a  New  York  case  the  .real  estate 
of  the  debtor  was  sold  under  the  judgment,  and  bid  in  by  the 
creditor,  and  it  was  declared  that  he  was  entitled  to  the  insurance 
money  where  the  loss  occurred  after  the  sale,  but  otherwise  the 
deljtor  would  have  been  entitled  to  the  amovmt,  as  he  would  also 
have  been  had  he  redeemed  the  property.^  But  in  a  federal  case 
it  is  held  that  a  judgment  creditor  has  an  insurable  interest  in  the 
property  of  his  debtor ;  but  that  he  cannot  recover  from  the  insurer, 
upon  an  injury  thereto,  as  for  a  loss  to  himself,  unless  he  also 
shows  that  the  judgment  debtor  has  not  sufficient  property  left  out 
of  which  the  judgment  can  be  satisfied.^  And  in  another  case  in 
New  York  it  was  declared  that  such  creditor  has  an  insurable  in- 
terest where  the  judgment  constituted  a  lien  upon  the  property.^" 

§  953.  Creditor  in  life  of  debtor. — It  is  well  settled  that  subject 
to  whatever  statutory  or  contract  provisions  may  exist  to  the  con- 
trary, a  creditor  has  an  insurable  interest  in  the  life  of  his  debtor;" 

^Donnell  v.  Donnell,  86  Me.  518,  » ]\f  j(>]^]eg  ^  Rochester  Citv  Bank, 
30  Atl.  67.  11  Pai-e  Ch.    (N.   Y.)    118,  42  Am. 

5  ]\1(-Lau<;hlin  v.  Park   City  Bank,    Dee.  103. 

22  Utah,  473,  54  L.R.A.  343,  63  Pac.  ^  Spare  v.  Home  :Nrutnal  Ins.  Co. 
589.  8  Saw.   (U.  S.  C.  C.)   618,  15  Fed. 

6  Donnell  v.  Donnell,  86  Me.  518,    707. 

30  Atl.  67;  Mickles  v.  Rochester  Citv  ^°  Rohrbaek  v.  Gormania  Fire  Ins. 

Bank,  11  Paifje  Ch.  (N.  Y.)  118,  42  Co.  62  N.  Y.  47,  20  Am.  Rep.  451. 

Am.  Dec.  103.  ^^  United  States. — Gordon  v.  Ware 

'Grevemeyer  v.    Southern   ^tutnal  National  Bank,  132  Fed.  444.  65  C. 

Fire  Ins.  Co.  62  Pa.  St.  340,  1  Am.  C.  A.  580.  67  L.R.A.  550:   Maiihat- 

Rep.   420.  tan  MututU  Life  Ins.  Co.  v.  Hennessy, 
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at  least  to  the  amount  of  his  debt ;  ^^  even  though  the  debtor  be  an 


99  Fed.  64,  39  C.  C.  A.  625,  29  Ins. 
L.  J.  289. 

Alabama. — Creed  v.  Sun  Fire  Of- 
fice, 101  Ala.  522,  23  L.R.A.  577,  46 
Am.  St.  Rep.  134,  14  So.  323. 

California. — Curtiss  v.  Aetna  Life 
Ins.  Co.  90  Cal.  245,  25  Am.  St.  Rep. 
114,  27  Pae.  211. 

Connecticut. — Fitzgerald  v.  Hart- 
ford Life  &  Annuity  Ins.  Co.  56 
Conn.  116,  7  Am.  St^.  Rep.  288,  13 
Atl.  673,  17  Atl.  411. 

Illinois. — Martin  v.  Stubbings,  126 
ni.  387,  9  Am.  St.  Rep.  620,  18 
N.  E.  657;  Guardian  'Mutual  Life 
Ins.  Co.  V.  Hoo-an,  80  111.  35,  22  Am. 
Rep.  180. 

loica. — Belknap  v.  Johnson,  114 
Iowa.  265,  86  N.  W.  267. 

Louisiana. — Lake  v.  New  York  Life 
Ins.  Co.  120  La.  971,  45  So.  959; 
Hearing,  Succession  of,  26  La.  Ann. 
326. 

2Iari/Jand.  —  Fitzs'erald  v.  Rawl- 
ins's, 114  Md.  170.  Ann.  Cas.  1912A, 
6.50.  79  Atl.  915,  40  Ins.  L.  J.  1565; 
Rittler  V.  Smith,  70  Md.  261,  2  L.R.A. 
244n,  16  Atl.  890. 

3Iissnuri.  —  Morrow  v.  National 
Life  Assoc.  184  Mo.  App.  308,  168  S. 
W.  881;  Parks  v.  Connecticut  Ins. 
Co.  26  Mo.  App.  511. 

New  Jerseif. — Trenton  ]\Iutual  Life 
&  Fire  Ins.  Co.  v.  Johnson,  24  N.  J. 
L.  (4  Zab.)  576. 

Neiv  York.  —  Reed  v.  Provident 
Savings  Life  Assur.  Soc.  of  N.  Y. 
190  N.  Y.  Ill,  82  N.  E.  734,  37  Ins. 
L.  J.  206  (modifying  and  aff'g  112 
App.  Div.  922,  98  N.  Y.  Supp.  1111)  ; 
Rawls  V.  American  ^lutual  Life  Ins. 
Co.  27  N.  Y.  282,  84  Am.  Dec.  280 ; 
Hovt  V.  New  York  Life  Ins.  Co.  3 
Bosw.  (16  N.  Y.)  440. 

Pennaiilvania. — Taussig  v.  United 
Securitv"^  Life  Ins.  &  Trust  Co.  231 
Pa.  810,  79  Atl.  810  (but  the  relation 
of  debtor  and  creditor  must  be  shown 
to  have  existed  at  the  time  the  policy 
was  issued)  ;  American  Life  &  Health 
Ins.  Co.  V.  Robertshaw,  26  Pa.  St. 
189. 


West  Virginia.  —  Chambers  v. 
Great  State  Council.  Independent 
Order  Red  Men,  —  W.  Va.  — ,  86 
S.  E.  467  (in  the  absence  of  same 
statute  or  contract  provision  contra). 
England. — GodsaU  v.  Boldera,  9 
East.  72. 

See   Deering's    Annot.    Civ.    Code, 
Cal.  sec.  2763. 

Insurable  interest:   creditor  as  as- 
signee, see  §  949  herein. 

Creditor  as  payee  in  policy  on  debt- 
or's life,  see  §  861  herein. 

12  United  States. — Connecticut  Mu- 
tual Life  Ins.  Co.  v.  Schaefer,  94  U. 
S.  457,  24  L.  ed.  251.  {Cited  in 
Crottv  V.  Union  Mutual  Life  Ins.  Co. 
144  U.  S.  621.  623,  36  L.  ed.  568,  12 
Sup.  Ct.  749;  Gordan  v.  Ware  Na- 
tional Bank,  132  Fed.  444,  446,  65 
C.  C.  A.  582,  67  L.R.A.  552;  Mer- 
chants' Life  Assoc,  v.  Yoakum,  98 
Fed.  251,  257,  39  C.  C.  A.  61;  Ex- 
chans-e  Bank  v.  Loh.  104  Ga.  446,  450. 
44  L'^R.A.  375,  31  S.  E.  459;  Amick 
V.  Butler,  111  Ind.  578,  583,  60  Am. 
Rep.  722,  12  N.  E.  518;  Brett  v. 
Warniek,  44  Or.  511,  521,  102  Am. 
St.  Rep.  639,  75  Pac.  1061). 

Kentuckij. — Metropolitan  Life  Ins. 
Co.  V.  Nelson,  170  Kv.  674,  L.R.A. 
1916F,  457,  186  S.  W.  .521;  Bramb- 
lett  V.  Hargis  Exctrx.  123  Ky.  141, 
94  S.  W.  20. 

2Iissoi(ri.  —  Morrow  v.  National 
Life  Assoc.  184  Mo.  App.  308,  168 
S.  W.  881 ;  Deal  v.  Hainlev.  135  Mo. 
App.  507,  116  S.  W.  1;  Strode  v. 
Mever  Bros.  Drug  Co.  101  Mo.  App. 
627,  74  S.  W.  379. 

Xew  York.  —  Reed  v.  Provident 
Savings  Life  Assur.  Soc.  of  N.  Y. 
190  N.  Y.  Ill,  82  N.  E.  734.  37  Ins. 
L.  J.  206.  modifving  and  aff'g  98  N. 
Y.  Supp.  1111,  "112  App.  Div.  922 
(see  §  3488  herein). 

Tennessee.  —  Connecticut  'Mutual 
Life  Ins.  Co.  v.  Dunscomb,  108  Tenn. 
724,  58  L.R.A.  694,  91  Am.  St.  Rep. 
769,  69  S.  W.  345. 

Tcrfls.— Equitable  Life  Ins.  Co.  v. 
Hazlewood^    75    Tex.    338,    7   L.R.A. 
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infant;"  and  the  issue  or  pledge  of  a  policj^  upon  assured's  life 
as  collateral  security  for  the  payment  of  a  debt  is  valid ;  ^*  so  the 
rule  applies  to  mutual  benefit  societies  in  the  absence  of  statu- 
tory or  contract  provision  to  tlie  contrary  effect.'^*  And  the 
policy  may  be  effected  by  the  creditor  even  without  the  debtor's 
consent, ^^  or  without  an  atirecmcnt  with  him  or  agency  for  him.^'^ 
A  creditor  may  also  lawfully  take  out  a  policy  on  the  life  of  his 
debtor  in  an  amount  sufHcient  to  cover  the  debt  Avith  interest,  and 
the  cost  of  such  insurance,  with  interest  thereon,  during  the  period 
of  the  expectancy  of  the  life  of  the  assured  according  to  the  Car- 
lisle tables."  It  is  held,  however,  not  essential  to  the  validity  of  a 
policy  of  life  insurance  issued  to  one  person  on  the  life  of  another 
that  the  person  obtaining  such  policy  be  a  creditor  of  the  one  whose 
life  is  insured." 

Such  interest  continues,  although  the  statute  of  limitations 
would  have  barred  an  action  on  the  debt  if  pleaded  before  the 
debtor's  death.^"  So  in  California  a  debt,  even  though  not  legally 
collectible,  by  reason  of  the  bar  of  the  statute  of  limitations,  gives 
to  the  creditor  an  insurable  interest  in  the  life  of  his  debtor.^  So 
in  Tennessee  the  fact  that  the  debtor  has  such  a  legal  defense,  as 
the  statute  of  limitations  against  the  creditor,  does  not  destroy  the 
latter's  insurable  interest  in  the  former's  life,  either  as  absolute 
payment  or  as  collateral  security,  nor  defeat  his  right  to  recover 
on  insurance  on  the  debtor's  life  in  his  favor.^  So  an  indebtedness 
on  a  promissory  note  barred  by  the  statute  of  limitations  constitutes 
an  insurable  interest,^  but  if  the  note  be  given  for  a  debt  which 

217,  16  Am.  St.  Rep.  893,  12  S.  W.  946,  rev'g  7  Pa.   Super.   Ct.  86,  42 

021.  AVklv.  N.  C.  178,  20  Pa.  Co.  Ct.  36/  ; 

"Rivers  v.  Gregg,  5  Rich.  Eq.  (S.  Ulrick  v.  Reinoehl,  143  Pa.   St.  238, 

C.)  274.  13  L.R.A.  433,  24  Am.  St.  Rep.  534, 

1*  Gordon  v.  Ware  National  Bank,  22  Atl.  862. 

132  Fed.   444,   65   C.   C.   A.  580,  67  "  Hoyt  v.  New  York  Life  Ins.  Co. 

L.R.A.  550.  3  Bosw.   (16  N.  Y.)   440.     But  com- 

"  Chambers  v.   Groat  State  Coun-  23are  §§  894a,  894b  herein, 

cil,  Independent  Order  Red  Men,  —  ^o  Kawls  v.  American  :\lutual  Life 

W.  Va.  — ,  86  S.  E.  467.     Compare  Ins.  Co.  27  N.  Y.  282,  36  Barb.   (N. 

National  Exchange  Bk.  v.  Brio-lit,  18  Y.)   357,  84  Am.  Dec.  280. 

Ky.  L.  Rep.  588,  36  S.  W.  10,  38  S.  ^  Curtiss  v.  Aetna  Life  Ins.  Co.  90 

W.  135.  Cal.  245,  25  Am.   St.  Rep.  114,   27 

^^  Hearins:,   Succession   of,  .26   La.  Pac.  211. 

Ann.    3:^6.  ^  See    Anderson    v.    Edie,  2  (Connecticut  Mutual  Life  Ins.  Co. 

cited  in  Park  on  Insurance,  432.  v.  Dunscomb,  108  Tenn.  274,  91  Am. 

17  Ferguson   v.    ]Massachusetl.s  :Mu-  St.  Rep.  769,  69  S.  W.  345. 

tual  Life  Ins.  Co.  102  N.  Y.  647,  32  ^  :\io\vry  v.  Home  Lii'e  lus.  Co.  9 

Hun  (N.  Y.)  306.  R.  I.  346. 

iMVhcoland    v.    Atwood,    192    Pa. 
St.  237,  73  Am.  St.  Rep.  803,  43  All. 
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the  law  declares  void,  such  as  a  gambling  debt,  it  will  not  give  an 
insurable  interest.* 

So  advancements  to  start  one  in  business,  when  repayment  is 
to  be  made  out  of  the  profits,  give  an  insurable  interest.^  And  a 
binding  contract  by  one  person  to  advance  the  money  to  another 
on  demand,  gives  to  the  former  an  insurable  interest  in  the  life 
of  the  latter;  and  if  such  an  agreement,  to  be  valid,  must  be  in 
writing,  an  allegation  in  a  pleading  that  alleges  that  it  was  so 
agreed  must  be  held  to  imply  that  it  was  so  agreed  in  writing.^ 
So  one  who  has  advanced  money  to  further  a  mining  enterprise  of 
which  he  is  a  member,  and  subsequently  assigns  all  his  right, 
title,  and  interest  therein,  with  all  his  right  to  the  money  advanced, 
to  another,  he  has  an  insurable  interest  in  that  other's  life.'''  So 
a  creditor  of  a  firm  has  an  insurable  interest  in  the  life  of  one  of 
the  partners,  even  though  the  estate  of  both  partners  be  solvent.^ 
So  a  firm  which  has  extended  credit  has  an  insurable  interest  in 
the  debtors  life,  and  this  applies  whether  said  firm  is  made  assignee 
or  the  policy  is  originally  issued  to  it.^ 

A  creditor's  insurable  interest  continues  by  reason  of  the  moral, 
and  equitable  obligation  of  a  debtor  to  pay  the  remainder  of  his 
debt  after  an  acceptance  by  a  creditor,  to  whom  the  policy  on  the 
debtor's  life  had  been  assigned  as  collateral,  of  dividends  in  full 
settlement  of  his  claim  under  a  general  assignment  to  creditoi^.^° 

But  where  a  society  is  organized  for  the  purpose  of  assisting 
widows,  orphans,  etc.,  of  deceased  members  a  creditor  has  no  in- 
surable interest  as  such  in  the  member's  life ;  "  and  if  the  proceeds 
of  a  certificate  in  a  fraternal  society  are  exempt  from  payment 
of  a  member's  debts,  a  creditor  has  no  insurable  interest  in  a  mem- 

*  Divvder  v.  Edie,  cited  in  2  Park  ment  Co.  114  Md.  470,  Ann.  Cas. 
on  Insurance,  7th  ed.  639.  1912A,  450,  79  Atl.  915,  40  Ins.  L. 

5  Bevin  v.  Connecticut  Ins.  Co.  23    J.  1565. 

Conn    -^4  ^°  Manhattan  Life  Ins.  Co.  v.  Hen- 

6  Curtiss  V.  Aetna  Life  Ins.  Co.  90  nessy,  99  Fed.  64,  39  C.  C.  A.  625,  29 
Cal.   245,  25   Am.   St.   Rep.  114,   27    Ins.  L.  J.  289. 

Pac.  211.     See  Hays  v.  Lapeyre.  48  As  to  the  time  when  insurable  in- 

La.  Ann.  749, 19  So.  821 ;  Lake V.  New  terest  must  exist :  life,  see  §  902  here- 

York  Life  Ins.   Co.  120  La.  971,  45  in. 

So.  959;   ]\Ieehanics  National  Bk.  v.  On   validity   of   life   insurance   to 

Comins,  72  N.  H.   12,  101  Am.   St.  secure  debt  to  insurer,  see  note  in  53 

Rep.  650,  55  Atl.  191.                          '  L.R.A.  462. 

"^  Hoyt  V.  New  York  Life  Ins.  Co.  ^^  Natural  Exchange  Bk.  v.  Bright, 

3  Bosvv.  (16  N.  Y.)  440.  18  Ky.  L.  Rep.  588,  36  S.  W.  10,  38 

8  Morrell   v.    Trenton   Mutual   Life  S.    W.    135.      Compare   Chambers   v. 

&  Fire  Ins.  Co.  10  Cush.   (64  :\la.ss.)  Great  State  Council  Independent  Or- 

282.  57  Am.  Dec.  92.     See  Mechanics'  der  Red  Men,  —  W.  Va.  — ,  86  S.  E. 

National  Bk.  v.  Comins,  72  N.  IL  12,  467. 

101  Am.  St.  Rep.  650,  55  Atl.  191.  Creditor  not  a  "dependent:"  bene- 

^  Fitzgerald    v.    Rawlings    Imple-  f^  claries,  see  §  773b  herein. 
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ber's  life.^2  So  an  assignment  of  a  policy  by  a  beneficiary  as 
collateral  security  to  a  surety  on  his  notes  is  held  void  even  though 
the  surety  was  compelled  to  pay  said  notes,  as  said  assignee  had 
no  insurable  interest  in  assured's  life.^^ 

It  has  been  determined  in  Pennsylvania  that  a  creditor's  in- 
surable interest  in  a  debtor's  life  did  not  extend  to  the  life  of  the 
debtor's  wife,^*  but  this  decision  was  reversed  and  an  a.ssignment 
by  the  wife  to  her  husband  of  a  policy  on  her  life  and  his  assign- 
ment of  said  policy  to  his  creditor  was  held  valid.^*  But  a  com- 
munity creditor  is  held  to  have  no  insurable  interest  in  the  life  of 
the  wife.^^ 

It  is  decided  that  it  must  be  shown  that  there  was,  at  the  time 
the  policy  was  issued,  an  existing  valid  indebtedness,  or  in  other 
words,  that  the  relation  of  debtor  and  creditor  then  existed,  in 
order  to  give  an  insurable  interest  to  a  creditor  in  his  debtor's  life.^'^ 
The  insurable  interest,  however,  as  a  creditor  of  an  assignee  of  a 
life  insurance  policy,  which  he  is  required  by  the  policy  to  show, 
is  not  a  condition  of  recovery  where  the  company  is  ready  to-  pay 
and  the  controversy  is  between  the  claimants  only.^^  So,  although 
it  does  not  appear  that  a  creditor  of  a  person  whose  life  is  insured 
was,  at  the  date  of  the  policy  bound  by  a  written  contract  to  advance 
the  amount  of  the  policy,  if  it  does  not  appear  that  future  advances 
were  promised,  that  the  person  whose  life  was  insured  had  made  a 
written  acknowledgment  of  a  considerable  subsisting  indebtedness, 
that  a  full  and  correct  statement  of  all  the  facts  as  they  existed  was 
made  to  the  company's  agent,  that  the  company  continued  to  re- 
ceive the  premiums  with  knowledge  of  the  facts,  and  that  the  full 
amount  of  the  policy  was  finally  advanced  by  the  creditor,  the  com- 
pany will  be  estopped  from  alleging  a  misrepresentation  of  an  in- 
surable interest  to  the  full  amount  of  the  policy." 

12  Supreme  Commandery  United  per.  Ct.  86,  42  Wkly.  N.  C.  178,  20 
Order  Golden  Cross  v.  Donao-hev,  75    Pa.  Co.  Ct.  367. 

N.  II.  197,  72  Atl.  419 ;  Laws  1895,        ^^  Wheeland    v.    Atwood,    192    Pa. 

p.  444,  c.  86,  sec.  10.     See  Boehmer  St.  237,  73  Am.  St.  Rep.  803,  43  Atl. 

r.    Kalk,    155   Wis.    156,    49   L.K.A.  946. 

(N.S.)    487,  144   N.   W.   182,   under        ^^  Cameron  v.  Bareus,  31  Tex.  Civ. 

Laws.  1891,  c.  376,  aradg.  Rev.  Stat.  App.  46,  71  S.  W.  443. 
1878   sec.  2347.  "  Taussis?  v.  United  Security  Lite 

As  to  statutes:  beneficiaries:  wife  Ins.  &  Trust  Co.  231  Pa.  St.  16,  79 

and  children:  exemptions,  see  §§  879  Atl.  810.  ,   t -i?      * 

et  seq.  lierein.  18  ]\i^t„al  Reserve  Fund  Lite  As- 

13  Thornhuro-  v.  Aetna  Life  Ins.  soc.  v.  Hurst,  78  ]\Id.  59,  20  L.R.A. 
Co.  30  Ind.  App.  682,  06  N.  E.  922.  761,  44  Am.  St.  Rep.  266,  26  Atl.  9o6. 

As  to  insurable  interest  of  sureties,  i^  Curtiss  v.  Aetna  Lite  Ins.  Co. 
■see  ^  936  herein.  90  Cal.  245,  25  Am.  St.  Rep.  114,  27 

14  Wheeland  v.  Atwood,  7  Pa.  Su-    Pac.  211. 
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§  954.  Same    subject:    wager    policy:    amount    recoverable. — A. 

creditor  sometimes  made  a  beneficiary,  and  is  bound  by  contract- 
to  pay  the  premiums.^"  Sometimes  the  insurance  is  taken  out  for 
the  use  and  benefit  of  the  creditor  in  a  certain  amount,  and  for  the 
use  and  benefit  of  the  Hfe  insured  in  an  additional  sum.^  Again, 
the  creditor  raay  become  the  absolute  assignee  of  the  original  poli- 
cy ,2  in  cancelation  of  a  debt;^  or  the  assignment  may  be  made 
merely  as  a  collateral ;  *  or  to  secure  a  loan ;  ^  or  as  security  for 
money  due,  where  the  policy  at  its  inception  was  not  a  wagering 
contract,  and  in  such  case  it  is  immaterial  whether  the  debt  was 
paid  before  insured's  death ;  ^  or  the  assignment  may  be  made  to 
secure  advances  for  aid  and  supj^ort ;  '^  or  as  security  for  an  indebted- 
ness due  when  the  policy  was  issued  and  for  other  advances  made 
in  pursuance  of  an  agreement,  when  transaction  not  a  wager ;  ^  or 
the  insurance  may  be  made  for  the  debt  of  a  sum  in  excess  thereof, 
and  the  balance  to  inure  for  the  benefit  of  the  debtor's  family  or- 
representatives;^  or  the  debtor  may  pay  the  premiums,  and  the 
policy  be  issued  under  circumstances  which  evidence  a  mere  secu- 
rity for  tlie  debt.^° 

20  So    clone   in    Amick   v.    Butler's  671,  79  N.  W.  968  (cited  in  "RaHders, 

Admr.   Ill    Ind.   578,   60   Am.   Rep.  Merritt   &   Hao-ler  v.  Peoples  Bank, 

722,  9  West  Rep.  842,  12  N.  E.  518.  113   Minn.   496,   130  N.   W.   16,   17, 

Creditor    as    payee    of    policy    on  Ann.  Cas.  1912A,  299,  40  Ins.  L.  J. 

debtor's  life,  see  §  861  herein.  675)  ;   Johnson   v.    Mutual   Life   Ins. 

1  So  done  in  Trenton  Mutual  Life  Co.  157  N.  Car.  106,  72  S.  E.  847,  41 
&  Fire  Ins.  Co.  v.  Johnson,  24  N.  J.  Ins.  L.  J.  10.  See  Union  Central 
576.  See  Lake  v.  New  York  Life  Life  Ins.  Co.  v.  Hilliard,  63  Ohio  St.. 
Ins.  Co.  120  La.  971,  45  So.  959.  Ex-  478,  53  L.R.A.  462,  81  Am.  St.  Rep. 
amine  Fitzgerald  v.  Rawlings  Imple-  644,  59  N.  E.  230. 

mont    Co.    114   Md.   470,    Ann.    Cas.  ^  Brown  v.   Greenfield  Life  Assoc. 

1912A,  450,  79  Atl.  915,  40   Ins.  L.  172  Mass.  498,  28  Ins.  L.  J.  321. 

J.  1565.  ''' Fitzpatrick  (Fitz^-erald)  v.  Hart- 

2  Givens  v.  Veeder,  9  N.  Mex.  216,  ford  Life  Ins.  Co.  56  Conn.  116,  7 
50  Pac.  316,  27  Ins.  L.  J.  64;  Lewy  Am.  St.  Rep.  288,  13  Atl.  677,  17 
V.  Gillard,  76  Tex.  400,  13  S.  W.  304;  Atl.  411;  Hays  v.  Lapeyre,  48  La, 
Cawthon  v.  Perry,  76  Tex.  383,  13  Ann.  749,  35  L.R.A.  647,  19  So.  821. 
S.  W.  268.  See  Crotty  v.  Union  Mu-  ^  Morrow  v.  National  Life  Assoc, 
tual  Life  Ins.  Co.  144  U.  S.  621,  36  184  Mo.  App.  308,  168  S.  W.  381; 
L.  ed.  566,  12  Sup.  Ct.  Rep.  749,  21  Nasliville  Trust  Co.  y.  First  National 
Ins.  L.  J.  645.  Bk.  123  Teun.   617,  134  S.  W.  311, 

3  Givens  v.  Veeder,  9  N.  Mex.  216,  40  Ins.  L.  J.  664. 

50  Pac.  316,  27  Ins.  L.  J.  64.  '  ^  American  Life  &  Health  v.  Rob- 

^lleltnetage  v.  Miller,  76  Ala.  183,  ertshaw   (2  Casey)   26  Pa.  189. 

52  Am.   Rep.  316;   Curtiss  v.  Aetna        1°  See  Courtenay  v.  Wright,  2  Giff. 

Life  Ins.  Co.  90  Cal.  245,  25  Am.  St.  337;   Knox  y.   Turner,  39  L.  J.  Ch. 

Rep.  114,  27  Pac.  211.  750,   5   L.   R.    Ch.   515;   Morland  v.. 

5  Brown   y.   Equitable  Life  Assur.  Isaac,  20  Beav.  389. 

Soc.   75   Minn.   412,   78   N.   W.   103, 

2044 


PARTICULAR  INSURABLE  INTERESTS  §  954 

The?e  last  stated  considerations  are  important  ui)on  the  questions 
of  the  right  of  the  creditor  or  the  debtor's  representative  to  tlie  in- 
surance money,  and  also  upon  the  issue  whether  the  poHcy  is  a 
wager,  and  the  extent  of  the  creditor's  insurable  interest.  Thus, 
premiums  paid  are  declared  to  be  proper  items  to  make  up  the  in- 
surable interest. ^^  So  the  policy  may  be  assigned  to  secure  an  in- 
debtednass  then  due  under  an  agreement  for  repayment  out  of  the 
proceeds  together  with  the  amount  of  premiums  advanced,  and  a 
trust  be  thereby  created  enforceable  in  equity  in  favor  of  insured's 
widow  as  beneficiary ;  ^^  or  the  assignee  may  under  an  agreement 
to  advance  premiums  be  only  entitled  to  the  amount  thereof,  even 
though  said  agreement  recites  that  the  assignment  is  made  as  secu- 
ritv ;  ^^  and  although  the  amount  of  the  debt  and  the  interest  niav 
be  recoverable,  still  an  agreement  therefor  is  held  necessary  to  en- 
title the  creditor  to  obtain  repayment  of  the  premiums.^*  So  the 
insurable  interest  of  a  creditor  in  the  life  of  his  debtor  is  limited  to 
the  amount  of  the  indebtedness,  although  that  may  include  the 
cost  of  taking  out  and  keeping  up  the  insurance,  if  made  a  charge 
against  the  debtor  or  his  estate,  or  upon  the  proceeds  of  the  policy 
when  collected.^*  And  although  the  precise  amount  of  the  a.*sess- 
ments  necessary  to  maintain  an  assessment  insurance  cannot  be 
ascertained,  yet  where  it  can  be  approximated,  and  a  creditor,  in 
good  faith,  takes  out  such  a  policy  on  the  life  of  his  debtor,  a  slight 
mistake  in  calculating  that  amount  will  not  vitiate  the  policy. ^^ 
So  money  paid  by  the  creditor  for  funeral  expenses  of  the  debtor, 
in  accordance  with  an  agreement  made  with  the  insured  before  his 
death,  may  be  included;  ^"^  and  where  the  assignment  is  by  its  terms 
sufficient  to  cover  all  assured's  indebtedness  it  will  be  sustained  ac- 

"  Grant  v.  Kline,  115  Pa.  St.  618,  1075,  31  App.  Div.  627,  aff'd  165  N. 

9   Atl.   150;    Cawtliorn   v.   Perry,  76  Y.  236.  59  N.  E.  89.     See  Matlack  v. 

Tex.   .383,  13  S.  W.  268;   Cooper  v.  Mutual  Life  Ins.  Co.  180  Pa.  360.  40 

Weaver's  Admr.    (Pa.)    11  Atl.  780;  Wkly.  N.  C.  73.  36  Atl.  1082. 
Lewv  V.  Gillard,  76  Tex.  400,  13  S.        ^*  Stacy   v.    Parker.   —   Tex.    Civ. 

W.  304.   See  also  Reinhardt  v.  INIarks,  App.  — ,  132  S.  W.  532.   See  Clieeves 

29   Ky.   L.    Rep.   388,   93    S.   W.   32  v.  Andejs,  87  Tex.  287.  47  Am.  St. 

(premiums  here   were   paid   for   teu  Rep.  107,  28  S.  W.  2(4. 
years).  ^^  Exchange  Bank  v.  Loh,  104  Ga. 

Creditor:     amount     of     recovery:  446,  44  L.R.A.  .S72,  31  S.  E.  4.59.   See 

premium  as  factor,  see  §  3488  here-  also  Ulrich  v.  Rcinoehl,  143  Pa.  238, 

in  13  L.R.A.  433,  24  Am.  St.  Rep.  534, 

12  Stellor  v.  Sell.  55  N.  J.  Eq.  530,  22  Atl.  862. 

37  Atl    1010.     See  Reed  v.  Provident  ^^  Ulrich  v.  Reinoehl.   143   Pa.   St. 

Savings   Life  Assur.   Sec.  of  N.   Y.  2.38.  13  L.R.A.  433.  24  Am.  St.  Rep. 

190  N.  Y.  111.  82  N.  E.  734,  37  Ins.  534.  22  Atl.  862. 

L.  J.  20(),  modifvinsr  and  aff'g  98  N.  ^"^  Shaffer  v.  Spangler,  144  Pa.  St. 

Y.  Supp.  1111,  112 ^App.  Div.  922.  223,  22  Atl.  865. 

13  ilirseh  v.  Maver,  54  N.  Y.  Supp. 
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cordingly  in  the  al)sence  of  proof  to  the  contrary. ^^  The  question, 
however,  as  to  the  amount  the  creditors  are  entitled' to  recover  will 
be  considered  hereafter.^^  If  a  creditor  causes  his  debtor's  life  to 
be  insured  for  a  sum  largely  in  excess  of  any  loss  that  he  can  pos- 
sibly suffer  by  the  death  of  such  person,  the  presumption  is  that 
the  policy  is  a  wager  policy  and  invalid.^"  But  a  policy  for  three 
thousand  dollars  to  protect  a  debt  of  one  hundred  dollars  was  held 
not  a  wager  policy  where  the  insured  debtor  was  a  man  in  good 
health,  with  an  expectancy  of  life,  according  to  the  Carlisle  tables, 
of  twenty-six  j-ears,  for  which  period  the  assessments  and  annual 
dues,  with  interest,  would  have  amounted  to  a  much  larger  sum 
than  the  amount  of  the  policy,  and  it  was  held  that  a  recovery  could 
be  had  although  the  insured  only  lived  a  few  years.^^  So  where  at 
the  time  of  insured's  death  the  amount  due  the  creditor  with  inter- 
est and  premiums  advanced  exceeded  four  thousand  five  hundred 
dollars,  and  the  cash  value  of  the  policy  when  assigned  absolutely 
to  the  creditor  was  only  five  hundred  dollars  and  his  debt  at  that 
time  exceeded  two  thousand  dollars  it  was  held  that  the  amount  was 
not  so  disproportionate  as  to  constitute  a  wager.^^  But  where  the 
policy  is  for  three  thousand  dollars  and  the  debt  is  seventy  dollars 
it  is  held  a  mere  wagering  policy.^^ 


iSReinhardt  v.  Marks,  29  Ky.  L. 
Rep.  388.  93  S.  W.  32. 

i»  See  §§  2336  et  seq.  3488  herein. 

^°  Guardian  j\Iutual  Life  Ins.  Co. 
v.  Hogan,  80  111.  35,  22  Am.  Rep. 
180 ;  Cooper  v.  Weaver's  Admr. 
(Pa.)  11  Atl.  Rep.  780;  Mitchell  v. 
Union  Ins.  Co.  45  Me.  104,  71  Am. 
Dec.  529. 

2iUlrich  V.  Reinoehl,  143  Pa.  St. 
238,  24  Am.  St.  Rep.  534,  22  Atl. 
862,  13  L.R.A.  433;  Cooper  v. 
Schaeffer,  7  Sadler  (Pa.)  405,  20 
Week.  Not.  Cas.  123,  11  Atl.  548; 
Shaffer  v.  Spander,  144  Pa.  St.  223, 
22  Atl.  865 ;  Grant  v.  Kline,  115  Pa. 
St.  618,  9  Atl.  150.  In  this  case  the 
debt  as  claimed  by  the  administra- 
tors was  two  hundred  and  fourteen 
dollars;  but,  as  claimed  by  the  cred- 
itor, seven  hundred  and  forty-three 
dollars.  The  debtor  was  sixty-years 
old,  and  in  good  health.  It  did  not 
ajipear  what  was  his  expectation  of 
life.  The  i)olicy  was  declared  not  a 
wager,  and  the  court  said:  ''Speak- 
ing for  myself,  it  may  be  that  a  pol- 


icy taken  out  by  a  creditor  on  the  life 
ot^  his  debtor  ought  to  be  limited  to 
the  aniount  of  the  debt  with  interest 
and  the  amount  of  premiums  with  in- 
terest thereon,  during*  the  expectancy 
of  life  as  shown  by  the  Carlisle 
tables.  This  view,  however,  has  never 
yet  been  adopted  by  this  court  in 
anv  adjudicated  case:"  See  Cooper 
V.  Weaver's  Admr.  (Pa.)  11  Atl.  Rep. 
780;  Mitchell  v.  Union  Ins.  Co.  45 
Me.  104,  71  Am.  Dec.  529.  See  also 
Wheeland  v.  Atwood,  192  Pa.  St.  237, 
73  Am.  St.  Rep.  803,  43  Atl.  946, 
rev'g  7  Pa.  Super.  Ct.  86,  42  Wklv. 
N.  C.  178,  20  Pa.  Co.  Ct.  367.  Cred- 
itor on  life  of  his  debtor,  when  de- 
clared a  mere  wager:  60  Am.  Rep. 
729. 

22  Givens  v.  Veeder,  9  N.  Mex.  256, 
50  Pac.  316,  27  Ins.  L.  J.  64. 

23  Cammack  v.  Lewis,  15  Wall.  (82 
U.  S.)  643,  21  L.  ed.  244. 

Cited  in  :  United  States. — Crottv  v. 
Union  Mutual  Ins.  Co.  144  U.  S.  621, 
623,  36  L.  ed.  568,  12  Sup.  Ct.  719; 
Gould  V.  New  York  Life  Ins.  Co.  132 
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§  955,  Owner  of  goods  concealed  from  creditors.-.— The  owner  of 

goods  concealed  from  his  cre(hl(ti's  lias  an  insurable  interest  therein.^ 

§  956.  One  whose  goods  are  levied  on. — One  whose  goods  are 
levied  on  has  an  insurable  interest,  even  though  the  officers  have 
actual  possession  thereof.^ 

§  957.  Insolvent:  life  risk. — Insolvency  does  not  destroy  the 
right  of  a  man  to  insure  his  life  for  the,  benefit  of  his  wife  and 
children.  The  fact  that  he  is  insolvent  at  the  time  of  assigning  for 
their  benefit  a  policy  previously  taken  out  is  not  proof  of  fraud. ^ 

§  958.  Insolvent  debtor:  property. — An  insolvent  debtor  in  pos- 
session of  the  goods  has  an  insurable  interest  therein,  notwithstand- 
ing they  have  vested  in  the  provisional  assignee.* 

§  959.  Officer  serving  attachment  or  making  levy. — Such  oflicer 
in  such  case  has  an  insurable  interest  in  goods  under  his  charge.^ 
But  where,  by  virtue  of  a  warrant  issued  by  the  district  court,  a 
marshal  seized  a  vessel  and  kept  possession  of  her  until  determina- 
tion of  the  case,  it  was  held  that  he  had  no  right  to  effect  an  in- 
surance thereon  at  the  expense  of  either  party  without  their 
consent.^  The  court  in  this  case  said :  "It  is  obvious  from  the  state- 
ment already  given  that  the  equities  of  the  case  are  strongly  with 
the  libelant,  but  I  am  of  the  opinion  that  the  marshal  had  no  au- 
thority to  effect  insurance  on  the  vessel  at  the  expense  of  either 
party  without  their  consent No  case  has  been  cited 

Fed.  927,  931;  Gordon  v.  Ware  Na-  Windley,  108   N.   Car.   357,   362,   12 

tional  Bank,   132  Fed.   444,  446,   65  L.R.A.  412,  12  S.  E.  839. 

C.  C.  A.  582,  67  L.R.A.  552;  Foster  P enns j/lr an ui.— Downey  v.  Hotter, 

V.   Preferred   Accident  Ins.   Co.   125  110  Pa.  109,  113,  20  Atl.  655;  Gdbert 

Fed.  536,  538.  v.    Moose,    104   Pa.   74,   79,   49   Am. 

Alabama.— Helmetag  v.  Miller,  76  Rep.  570,  41  Plula.  Leg.  Int.   '4,  ro 

Ala.  183,  188,  52  Am.  Rep.  316.  l^hode  Island.— Clark  v.  Allen,  11 

Georqia.—Vnion  Fraternal  League  R.  L  439,  442,  23  Am.  Rei^^  496 

V.  Walton,  109  Ga.  1,  6,  46  L.R.A.  ^  Goutstart  v.  Royal  Ins  Co.  1  Fost 

426,  77  Am.  St.  Rep.  350,  34  S.  E.  &  F.  276.     See  Seron  v.  ^\  ilraarth,  9 

317'  Allen   (91  Mass.^   382. 

Illinois.  —  Guardian  Mutual  Life  ^  Franklin   Ins.   Co.  v,  Findlay,  6 

Ins.  Co.  V.  Ho-an,  80  111.  35,  46,  22  Whart.   (Pa.)   483,  37  Am.  Dee.  430 

Am    Rep    180.  See  also  Stephens  v.  Illinois  jMutual 

Indiana.  —  Davis  v.   Brown,  159  Ins.  Co.  43  111.  327;  Cone  v.  Niagara 

Ind.  644,  647,  65  N.  E.  908.  Fire  Ins.  Co.  60  N.  Y.  619. 

Kent  lick n.—Bayae    v.    Adams,    81  3  Mc-Cutdieon's  Appeal,  99  Pa.  St. 

Ky.  3()8,  375.  1"3. 

'Mississippi.— Mnvphv    V.    Red,   64  *  Marks  v.  Hamilton,  16  Jur.  152, 

Miss.  619,  (iO  Am.  Rep.'  68,  1  So.  761.  7  Ex.   323,  21  L.  J.   Ex.   109. 

New    Yorfc.— Stenback  v.   Diepen-  MVhite  v.  Madison,  26  N.  Y.  11  <. 

brof'k,  158  N.  Y.  24,  31,  44  L.R.A.  26  Tlow.  Prae.  481. 

419,  70  Am.  St.  Rep.  424,  52  N.  E.  ^  liju-^e  v.  Brig  M.  P.  Ru-h.  1  ClilT. 

662.  (U-   S.   C.   C.)    509,   Fed.    Cas.   No. 

North    Carolina.    —    Burbage    v.  2162. 
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where  it  has  been  held  that  the  sheriff  is  the  agent  of  either  party 
for  the  purpose  of  effecting  insurance  upon  property  attached  and 
in  his  custody,  and  it  is  believed  that  no  such  case  can  be  found. 
Want  of  authority  is  the  foundation  difficulty  in  the  way  of  the 
libelant,  and  it  is  one  which  courts  of  justice  cannot  remove.  Prop- 
erty seized  under  process  from  the  admiralty  is  within  the  control 
of  the  court,  and  in  general,  where  there  is  danger  of  irreparable 
loss  during  the  pendency  of  the  suit,  it  is  ordered  to  be  sold  and 
the  proceeds  placed  in  the  registry  of  the  court.  That  power  is 
liberally  exercised  by  the  court,  so  that  in  most  cases  where  there 
is  any  real  embarrassment  the  marshal  is  relieved  from  extraor- 
dinary responsibility.  Xotwithstanding  the  seizure,  the  owner  may 
insure  if  he  sees  lit,  and  if  he  elects  not  to  do  so,  the  marshal  is 
only  responsible  for  such  reasonable  care  and  diligence  as  is  im- 
posed on  him  by  law." 

§  960.  Lessor. — A  lessor  may  insure  his  interest  in  the  buildings 
or  other  property  leased,'^  and  a  lessor  on  ground  rent  who  has 
entered  for  arrears,  has  an  insurable  interest.^  And  a  landlord 
has  an  insurable  interest  in  a  building  erected  on  land  by  a  tenant 
who  has  leased  the  same.^  So  has  a  landlord  in  goods  of  his  tenant 
which  are  liable  to  distress ;  ^°  and  also  in  his  tenant's  furniture 
located  in  the  leased  premises  where  he  is  authorized  by  statute  to 
hold  goods  so  situate  for  payment  of  rent,^^  and  the  lessor  may 
agree  to  keep  the  property  insured  for  the  lessee's  benefit,  there 
being  an  agreement  to  sell  to  him.^^  And  in  case  of  an  option  of 
the  lessee  to  purchase,  the  owner  may  recover  the  loss,  the  option 
not  having  been  exercised ;  ^^  and  even  if  the  lessee  has  purchased, 
he  cannot  compel  the  lessor  to  turn  over  the  surrender  value  of  an 
existing  policy,^*  for  a  policy  taken  out  by  the  lessor  does  not  inure 
to  the  lessee's  benefit,^^  unless  there  be  an  express  stipulation  to  that 
etfect,^^  or  the  pledge  be  taken  out  for  the  lessee's  benefit,  and  the 
option  to  purchase  has  been  exercised.^'''  It  is  held  that  a  lease 
with  the  privilege  of  purchase  by  the  lessee  operates  if  the  option 

'''  Sherwood    v.    Harral,    39    Conn.  ^^  Hand  v.  Williamsburgh  Citv  Fire 

335;    Ely  v.   Ely,   80   111.   532.  Ins.  Co.  57  N.  Y.  41. 

^  i\riltonbers:er    v.    Beacom,    9    Pa.  ^^  Wilbour    v.    Trows    Printing    & 

St.   198.  Bookbinding   Co.   1   N.   Y.    St.   Rep. 

^]McArdle     v.     German     Alliance  231. 

Ins.  Co.  90  N.  Y.  Supp.  485,  98  App.  ^^  Lgg^jg  ^    Cheetham,  1  Sim.  146; 

Div.  594.  Ely  v.  Ely,  80  111.  532. 

10  Columbia  Ins.  Co.  v.  Cooper,  50  ^^  Wilbour  v.   Trows  Co.   1  N.   Y. 

Pa.  St.  331.  St.  Rep.  231. 

"  Mutual  Fire  Ins.  Co.  v.  Ward,  95  ^"^  Gilbert  v.  Port,  28  Ohio  St.  276. 
Va.  231.  28  S.  E.  209. 

^MVilbour  V.   Trows  Co.   1  N.   Y. 
*St.   Rep.  231. 
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be  exercised  as  a  change  of  title  voiding  the  lessor's  policy.^^  So  a 
lessor  in  possession,  under  a  claim  of  ownership  under  a  title  ac- 
quired by  an  act  which  constitutes  a  trespass  against  the  lessees, 
may  recover  on  an  insurance  procured  thereon  by  him,  and  the 
insurers  cannot  dispute  the  lessor's  interest  by  evidence  of  such 
fact;  ^^  and  the  lessors  have  an  insurable  interest  in  a  building,  the 
title  to  which  has  become  vested  in  the  lessors,  after  the  expiration 
of  the  term,  such  building  having  been  erected  by  the  lessees  under 
the  conditions  of  the  lease,  which  contained  no  reservation  of  a 
right  of  the  lessees  to  remove  it.^°  A  covenant  that  the  lessor  in- 
sure runs  with  the  land  where  the  money  realized  is  to  be  expended 
in  rebuilding.^  An  agreement  between  the  lessee  and  lessor  that 
the  amount  of  insurance  and  premium  be  shared  between  them  in 
case  of  loss  does  not  destroy  the  lessee's  right  to  recover  the  full 
insurance.^ 

§  961.  Lessee:  sublessee. — A  lessee  has  an  insurable  interest  in 
the  property  leased.^  So  a  leasehold  inierest  in  a  building  is  in- 
surable.* A  lessee  of  land,  who  has  erected  a  building  under  the 
lease  and  is  in  possession,  has  an  insurable  interest  therein  as  real 
estate,  sold  at  a  judicial  sale  to  satisfy  a  mechanic's  lien  but  un- 
confirmed, as  the  title  is  not  devested  by  such  sale  until  its  con- 
firmation.^    And  where  the  lessee  of  a  plantation  builds  a  gin- 

^^  Fire   Assoc,    of   Philadelphia  v.  Maryland. — Tongue  v.  Witwell,  31 

Flournoy,  84  Tex.   632,  31  Am.   St.  Md.  302. 

Kep.  89,  19  S.  W.  793.  Massachusetts. — Fowle   v.    Spring- 

^^  New  York  v.  Brooklyn  Fire  Ins.  field  Fire  &  Marine  Ins.  Co.  122  Mass. 

Co.  41  Barb.  (N.  Y.)  23i.  191,  23  Am.  Rep.  308. 

2°  New  York  v.  Hamilton  Ins.  Co.  New  York. — Fletcher  v.  Conneeti- 

10    Bosw.    (N.    Y.)    537.      See    also  cut  Ins.  Co.  18  Pick.  (35  Mass.)  419: 

Ma.yor  of  City  of  N.  Y.  v.  Exchange  Lawrence  v.  St.  Marks  Fire  Ins.  Co. 

Fire  Ins.  Co.  3  Abb.  App.  Dec.   (N.  43   Barb.    (N.   Y.)    479;    Laurent   v. 

Y.)    261,  9   Bosw.    (N.   Y.)    424,   34  Chatham  Fire  Ins.   Co.  1   Hall    (N. 

How.  Pr.  (N.  Y.)  103;  Miltonberger  Y.)  45. 

V.  Beacom,  9  Pa.  St.  198.  Pennsylvania. — Philadelphia     Tool 

^  Simons  v.  Van  Ingess,  86  Pa.  St.  Co.  v.  British  American  Assur.   Co. 

330;   Thomas  v.  Vonkaptf,  6  Gill  &  132   Pa.    St.   236,   19   Am.    St.   Rep. 

J.  (Md.)  372.  596,  19  Atl.  77,  25  Week.  Not.  Cas. 

2  Home  Ins.  Co.  v.  Gibson,  72  Miss.  370 ;  Imperial  Fire  Ins.  Co.  v.  Mur- 

58,  24  Ins.  L.  J.  458,  17  So.  13.  ray,  73  Pa.  St.  13. 

'  Connecticut. — Sherwood   v.    Har-  *  Home  Ins.  Co.  of  N.  Y.  v.  Coker, 

rail,  39  Conn.  333.  43  Okla.  331,  142  Pac.  195  ("Indian 

As  to  insurable  interest  of  tenant  lease,  three  years  to  run").    See  Wil- 

in   leased    i)roperty,   see   note   in   42  liainsburgh    City    Fire    Ins.    Co.    v. 

L.R.A.(N.S.)    135.  Weeks  Drug  Co.  —  Tex.  Civ.  App. 

/ow;a.— Mitchell  v.  Home  Ins.  Co.  — ,  133  S.  W.  1097. 

32  Iowa,  421.  »  Slobodisky  v.  Phenix  Ins.  Co.  53 

Louisiana. — Allen   v.    Sun    Mutual  Neb.  816,  74  N.  W.  270. 
Ins.  Co.  36  La.  Ann.  767. 
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house  thereon,  under  an  agreement  that  his  lessor  shall  buy  the 
gin-house  at  the  close  of  the  lease  at  a  price  to  be  then  agreed  on, 
the  lessee  is  the  owner,  and  has  an  insurable  interest  therein,  so  as 
to  recover  on  a  loss  occurring  during  the  lease.^  So  an  option  of 
the  lessee  to  purchase  is  an  insurable  interest ; '  but  the  lessee  can- 
not, unless  there  be  an  agreement  or  covenant  therefor,  insure  the 
lessor's  interest.*  If  a  tenant  has  agreed  verbally  to  keep  the  de- 
mised property  insured,  he-  has  an  insurable  interest  therein,  and 
insurance  effected  in  his  name  is  valid  and  enforceable.^  So  the 
lessee  may  covenant  to  insure  for  the  benefit  of  the  lessor,  and  this 
qualifies  the  covenant  for  rent,  and  the  obligation  terminates  with 
the  destruction  of  the  property."  If,  howe^^r,  the  lessee  covenant 
to  procure  insurance  he  may  become  liable  for  damages  sustained 
if  he  neglects  to  perform  his  covenant. -^^  But  it  is  held  that  a 
holder  of  a  leasehold  interest  must  specially  disclose  his  interest 
where  he  insures  in  a  mutual  company. ^^  And  while,  the  lessee 
may  ordinarily  describe  the  property  as  his  own,^^  yet  in  such  case 
a  policy  in  his  own  name  is  not  a  performance  of  the  covenant.^* 
And  a  lessee  who  has  agreed  to  insure  the  premises  for  a  certain 
sum,  and  who  describes  the  property  as  ''his  building,"  may  recover 
to  the  amount  insured.^*  And  where  the  lessee  takes  out  a  policy 
in  the  lessor's  name,  payable  to  himself,  intending  to  insure  for 
the  benefit  of  both,  and  thereafter  assigns  the  policy  to  the  lessor, 
the  latter  may  recover.  It  appeared  in  this  case  that  there  was  an 
option  to  purcha.^e  and  that  the  policy  was  taken  by  the  lessee  in 
view  of  certain  contemplated  improvements  which  he  never  made.^^ 
A  homestead  lessee  may  insure  where  he  has  made  improvements." 
Where  the  lessees  of  a  colliery,  whose  lease  required  them  to  return 
the  property  in  good  order  at  the  end  of  the  term,  effected  an  in- 

6  Allen  V.  Sun  Mutual  Ins.  Co.  36  v.  Peck,  1  Barn.  &  Adol.  428 ;   Ex. 

X,a.  Ann.  767.  parte  Bateman,  20  Jur.  265;  Hey  v. 

'  Creighton  V.  Homestead  Fire  Ins.  Wvohe,  12  L.  J.   Q.  B.  83;   Charles 

Co.  17  Hun  (N.  Y.)  78.  v.  Altin,  15  Com.  B.  46,  65. 

8  Hidden  v.  Slater  Fire  Ins.  Co.  2        ^^  Mutual    Assurance    Co.    v.    Ma- 
Cliff.    (U.   S.  C.   C.)    266,  Fed.   Cas.  hon,  5  Call.   (Va.)   517. 

No.  6463.  ^^  Fowle  v.  Springfield  Fire  &  Ma- 

9  Berry   v.   American   Central  Ins.    rine  Ins.  Co.  122  Mass.  191,  23  Am. 
Co.  132 'N.  Y.  49,  28  Am.  St.  Rep.    Rep.  308. 

548,  30  N.  E.  254.  i*  Keteltas    v.    Coleman,    2    E.    D. 

iMVhitaker   v.    Hawley,   25   Kan.  Smith   (N.  Y.)  408. 

674,   37   Am.   Rep.   277.      See  as  to  "  Lawrence  v.  St.  Marks  Fire  Ins. 

discharge  of  lessee's  covenant  to  pay  Co.  43  Barb.    (N.  Y.)   479. 

insurances,  Quincy  v.  Carpenter,  135  ^^  Hand     v.     Williamsburgh     City 

Mass.  102.  Fire  Ins.  Co.  57  N.  Y.  41. 

"Rhone    v.    Gale,    12    Minn.    54;  i' Creech  v.   Richards,  76   Ga.   36. 
Gregory  v.  Wilson,  9  Hare,  683;  Doe 
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surance  on  the  coal-breaker,  shafting,  etc.,  ''this  to  insure  all  their 
working  interest,"  and  the  slope  fell  in,  and  afterward  the  breaker, 
shafting,  etc.,  were  burned,  it  was  held  that  they  could  recover  the 
value  of  the  property,  although  by  such  falling  in  their  working 
interest  was  of  less  value  than  the  amount  insured,  and  that  their 
insurable  interest  was  the  value  of  the  property  they  were  bound 
to  replace."  If  the  lessor  talces  out  a  policy  for  the  lessee's  bene- 
fit, the  latter  may  claim  the  amount  thereof,  the  option  to  purchase 
being  exercised.^^  If  a  tenant  violates  the  conditions  of  a  policy 
of  fire  insurance,  although  without  the  knowledge  of  the  owner, 
it  is  void,2°  and  surrendering  the  possession  upon  notice,  or  other- 
wise yielding  up  the  premiums,  terminates  the  lassee's  interest.^ 

Again,  a  leasehold  interest  in  real  estate  is  insurable,  and  a  sub- 
lessee by  parol  may  insure.^  Thus,  where  a  person  has  erected 
machinery  and  made  improvements  on  the  premises  of  which  he 
is  sublessee,  he  has  an  insurable  interest  in  the  property  therein, 
which  he  retains  connection  therewith  until  the  fire,  although  his 
lessor  sells  the  premises  to  others  who  enter  into  possession.^ 

§  961a.  Tenant,  lessee  or  sublessee:  improvements:  right  of 
removal.— One  who  has  agreed  to  purchase  a  building,  and  paid 
interest  on  the  purchase  money  and  made  improvements,  may  in- 
sure to  the  full  value.*  A  tenant  who  has  a  right  under  a  lease  to 
remove  a  building  erected  by  him  has  an  insurable  interest  therein, 
such  right  is  an  absolute  interest  in  a  movable  subject  within  the 
intent  of  a  policy  even  though  neither  a  leasehold  nor  technically 
a  fee.5  So  a  lessee  of  land  for  a  term  of  years  who  erects  a  building 
thereon,  with  the  right  reserved  to  remove  the  same,  is  the  absolute 
owner  thereof,  and  may  insure  it  as  such,  and  is  not  bound  to  dis- 
close the  extent  of  his  interest  in  the  land,  although  the  policy  pro- 
vides that  if  the  interest  be  a  leasehold  or  other  interest  not  absolute, 
it  must  be  so  stated  and  expressed  in  the  policy.^     And  a  building 

18  Imperial  Fire  Ins.  Co.  v.  Mur-  As  to  vendor  and  vendee :  im- 
ray,  73  Pa.   St.  13.  provements,  see  §  9S4a  herein 

19  Gilbert  V.  Post,  28  Ohio  St.  276.        As    to    building   contractors,    etc.: 
2''  Steinmetz  v,   Franklin   Ins.   Co.    improvements,  see   §  996   herein. 

^  F^'-  ^^■'  "^'  ^^^   ^°   °"^'   expending   raonev   for 

Birmingham  v.   Empire  Ins.   Co.  his  own  ])cneiit  on  another's  pronertv 

42  Barb.   (N.  Y.)   457.  see   §    1000   herein. 

2  Fowle  V.  Springheld  Fire  &  :\Ia-  5  Niehols  v.   Farmers   Mutual   Ins 
nne  Ins."  Co.  122  Mass.  191,  23  Am.  Co.    (U.    S.    C.    C.)    Fed     Cas     No" 
Rep.  308.  10.242. 

3  Georgia  Home  Ins.  Co.  v.  Jones,  ^  Hope  Mutual  Ins.  Co.  v  Brolas- 
49  Miss.  80;  Niblo  v.  North  Ameri-  kev,  35  Pa.  St.  282;  Fletcher  v  Corn- 
can   Ins.   Co.  1   Sand.    (N.   Y.)    551.  mornvcalth    Ins.    Co.    18    Pick      (35 

*MeGivney  v.  Phwnix  Ins.   Co.  1    Mass.)   419. 
Wend.   (N.  Y.)   85. 
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erected  by  a  tenant  of  leased  ground  with  the  privilege  of  removal 
at  the  expiration  of  the  lease  is  not  personal  property  within  a  stat- 
ute excluding  personal  property  from  its  provisions  making  a  total 
loss  by  fire  a  liquidated  demand  to  the  full  amount  of  the  policy. 
And  where  the  lease  had  not  expired  at  the  time  of  the  loss  the 
building  belonged  to  the  plaintiff  and  he  is  protected  by  the  in- 
surance, said  building  having  been  described  as  upon  leased 
ground^ 

Sublessees  of  land  who  have  removed  a  building  thereon  and 
erected  another  in  its  place  as  they  have  a  right  to  do  under  a  lease 
which  also  provides  that  at  its  expiration  they  shall  deliver  up  the 
premises  and  buildings  erected  thereon,  have  an  insurable  interesi. 
to  the  extent  of  the  value  of  the  buildings,  as  they  would  be  bene- 
fited by  the  continued  existence  thereof  during  the  term  of  the 
lease  and  would  be  injured  by  the  destruction  of  the  same.  They 
have  also  a  valuable  interest,  even  though  they  have  not  an  abso- 
lute legal  title,  in  their  possession  and  control  which  interest  is 
enforceable.^ 

§  961b.  Subtenant's  lessee:  insurance  against  loss  of  rents: 
wager  policy. — Where  the  insurance  was  against  loss  of  rents  as 
tae  result  of  fire  and  a  subtenant  sublets  the  same  premises  at  the 
same  rent  to  a  third  party  the  lease  to  terminate  upon  the  destruc- 
tion of  the  building  by  fire,  such  subtenant's  interest  and  that  of 
his  lessee  is  terminated  in  case  of  said  destruction  by  fire  and  the 
former  cannot  recover  and  it  was  declared  that  the  destruction  of 
the  building  resulted  in  no  loss  to  the  subtenant  since  he  would 
have  no  more  from  his  le.ssee  than  he  was  obliged  to  pay  to  his 
lessor  and  therefore  with  nothing  to  lose  he  had  no  insurable  in- 
terest and  the  policy  sued  on  was  simply  a  wager.^ 

§  962.  Purchaser  from  lessee. — Where  one  purchases  hay  from 
the  lessee,  which  the  latter  has  covenanted  to  feed  to  stock  and  not 
to  sell  without  the  lessor's  consent,  such  purchaser  acquires  there- 
by no  insurable  interest  in  the  hay,  even  though  he  enters  into  pos- 
session of  the  premises,  intending  to  make  that  use  of  the  hay  which 
the  lease  requires.^" 

§  963.  Tenant  at  sufferance. — Where  possession  is  held  by  virtue 
of  a  contract,  which  provides  that  upon  failure  to  perform  certain 
conditions  the  agreement  shall  become  void,  the  holding  becomes 

"^  Orient   Ins.    Co.    v.    Parlin-Oren-        ^  Moving   Picture   Co.   of   America 

dorff  Co.  14  Tex.  Civ.  App.  512,  38  v.  Scottish  Union  &  National  Ins.  Co. 

S.  W.  fiO.  of  Edinburgh,  244  Pa.  358,  90  Atl. 

8  Fowle  V.  Springfield  Fire  &  Ma-  642. 
rine  Ins.  Co.  122  Mass.  191,  23  Am.        i°  Heald  v.  Builders'  Ins.  Co.  Ill 

Rop.  303.  Mass.  38. 

2052 


PARTICULAR  INSURABLE  INTERESTS     §§  963a,  964 

merely  that  of  a  tenant  at  sufferance,  and  the  insurable  interest 
ceases  upon  nonperformance  of  said  terms  and  surrender  of  pos- 
session upon  notice  to  quit.^^ 

§  963a.  Tenant  at  will. — One  who  enters  into  possession  of  prop- 
erty under  an  agreement  with  the  owner  to  pay  taxes  and  insurance 
on  the  buildings  and  to  live  and  do  business  there  has  an  insurable 
interest  therein  as  tenant  at  will  to  the  extent  of  the  term  as  he  is 
entitled  to  notice  before  dispossession. ^^  q^j^g  ^.^g^  g^  hoi^iing,  how- 
ever, was  subsequently  before  the  court  and  it  was  decided  upon 
the  same  facts  that  the  same  party  was  not  merely  a  tenant  at 
will,  but  a  life  tenant  and  that  he  had  a  right  to  the  use  of  the 
buildings  subject  to  be  defeated  on  his  failure  to  comply  with  the 
conditions  under  which  he  went  into  possession,  but  that  his  interest 
wa>^  no  more  than  a  life  interest." 

§  964.  Life  tenant.— One  in  possession  for  life  of  a  building 
which  he  has  agreed  with  the  owner  to  care  for,  repair,  keep  in- 
sured, and  pay  the  taxes,  has  an  insurable  interest  therein.^*  And 
while  a  life  tenant  has  an  insurable  interest  ^^  and  may  insure  for 
his  own  benefit  no  obligation  rests  upon  him  to  insure  the  remain- 
derman's interest  in  the  absence  of  such  a  requirement  in  the  in- 
strument creating  the  Ufe  estate.^^  So  a  husband  in  possession  of 
land  and  the  buildings  erected  thereon,  and  to  whom  his  wife  gives 
a  life  estate  therein-,  remainder  to  the  wife,  has  an  insurable  in- 
terest in  the  premises.^'^  It  is  held  that  if  a  life  tenant  insures  the 
buildings  as  his  own  his  recovery  is  limited  to  the  extent  of  the 
actual  value  of  his  life  use  at  the  time  of  the  loss.^^  And  also  if 
a  life  tenant  receives  insurance  for  the  loss  of  a  building  by  fire  he 
must  hold  any  excess  of  the  amount  received  over  the  value  of  his 
life  interest  as  a  trustee  for  the  remainderman,  unless  the  money  is 
used  to  rebuild.^^     But  it  is  also  decided  that  if  the  life  tenant  in- 

^^  Birmingham  v.  Empire  Ins.  Co.  ^^  Padclen  v.   Phoenix  Ins.   Co.  77 

42  Barb.   (N.  Y.)  457.  N.    H.    392,    92    Atl.    335    (see    this 

^2  Schaefter  v.  Anchor  Mutual  Fire  case  under  §  990  herein). 

Ins.    Co.   113   Iowa,   652,  85   N.   W.  ^^  Cameron's  Estate,  In  re  (Smith's 

985.  31  Ins.  L.  J.  245.  Appeal),  158  Mich.  174,  122  N.  W. 

"  Schaeffer  v.  Anchor  Mutual  Fire  5(i4. 

Ins.    Co.    133    Iowa,    205,    214,    100  i' Redfield    v.     Holland    Purchase 

N.  W.  857,  110  N.  W.  470,  33  Ins.  Ins.  Co.  56  N.  Y.  354,  15  Am.  Rep. 

L.  J.  977.  424. 

^*  Kearney  v,   Kearney,   17   N.   J.  ^^  Beekraan  v.  Fulton  &  Montsrom- 


'o"- 


Eq.  505;  Berbv  v.  American  Central  cry   Counties   Farmers'    Mutual    Fire 

Ins.  Co.  30  N.'  Y.  St.  Rep.  53.     See  Ins.  Assoc.  73  N.  Y.   Supj).  110,  66 

Cross  V.  National  Fire  Ins.  Co.  132  App.  Div.  72.     Two  judges  dissent- 

N.   Y.   133,  43  N.  Y.   St.  Rep.  482,  injr. 

30    N.    E.    390,    21    Ins.    L.    J.    571;        ^^  Sampson  v.  Gro<i:an  (Simf)son  v. 

Brough  V.   Higgins,  2   Gratt.    (Va.)  Baglev)  21  R.  I.  174,  44  L.R.A.  711, 

408.  42  Atl.  712. 
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sures  the  buildings  in  his  own  right,  and  independent  of  any  agree- 
ment with  the  remainderman,  the  insurance  money  inures  to  his 
benefit,^"  certainly,  to  the  extent  of  his  interest,  although  this  case 
goes  farther,  and  holds  him  entitled  to  the  entire  sum  to  use  in 
repairing,  rebuilding,  or  not,  as  he  may  choose.  It  is  held  not 
obligatory  upon  a  life  tenant  to  insure  and  apply  the  amount  re- 
ceived to  rebuilding  the  propertj^  destroyed.^  So  a  life  tenant  is 
not  required  to  use  the  proceeds  of  insurance  obtained  by  him  on 
a  total  loss  of  buildings  insured  in  his  own  interest  for  their  full 
value  in  rebuilding  on  the  premises,  and  cannot  be  held  account- 
able to  the  remaindermen  for  such  money,  even  if  it  amounts  to 
more  than  the  value  of  the  life  tenant's  interest. ^  It  is  held,  how- 
ever, that  a  life  tenant  must  restore  an  insured  building  if  injured 
by  fire.^  It  is  also  decided  that  money  collected  by  a  life  tenant  on 
a  total  loss  by  fire,  under  a  policy  of  insurance  which  the  life  tenant 
took  out  in  her  own  name,  paying  the  premiums  therefor  with  her 
own  money,  should  be  used  in  rebuilding  or  should  go  to  the  re- 
maindermen, reserving  the  interest  for  life  for  the  life  tenant.'* 

Although  one  holds  a  life  estate  only  and  declares  in  his  proofs 
of  loss  that  he  owns  the  property,  this  is  not  such  a  false  swearing 
as  precludes  a  recovery,  where  he  attaches  to  the  deposition,  as  a 
part  thereof,  a  copy  of  the  deed  under  which  he  claims,  and  which 
shows  the  nature  of  his  interest  to  be  a  life  estate.^ 

§  964a.  Life  tenant:  assignee  of,  in  life  of. — An  assignee  of  a  life 
tenant  of  real  estate  has  an  insurable  interest  in  the  tenant's  life 
under  an  agreement  whereby  the  sale  was  of  the  life  interest  in  the 
estate  ''title  policy  and  life  insurance  to  be  included  in  the  sale" 
and  in  effect  the  purchasers  interest  in  the  rents  is  protected  by  such 
insurance.  If,  however,  the  amount  of  the  policy  is  so  much  great- 
er than  the  expenditure  for  the  interest  purchased  it  would  be 
against  public  policy  to  recognize  the  interest  as  warranting  the  in- 
surance, but  where  the  excess  is  small  in  proportion  to  the  expendi- 
ture it  has  been  sustained.^ 

§  965.  Remainderman. — A  remainderman  has  an  insurable  in- 
terest in  the  buildings,  especially  where  he  is  in  possession,  and  in 
the  latter  case  he  may  insure  even  before  the  reconveyance  of  the 

20Haxall     v.     Shippen,     1     Leigh  3  grough  v.  Higgins,  2  Gratt.  (Va.) 

(Va.)   437.  408. 

iHome  Ins.   Co.   v.  Field,  42   111.  ^  Green  v.  Green,  56  S.  Car.  193, 

App.   392,  24   Chi.   Leg.   News,  122.  46  L.R.A.  525,  34  S.  E.  249. 

2  Harrison    v.    Pepper,    166    Mass.  ^  Andes  Ins.  Co.  v.  Fish,  71  111.  620. 

288,  33  L.R.A.  239,  44  N.   E.  222.  ^  Harvey's   Estate    (Pa.)    15   Dist. 

See  Smith  v.  Cameron,  158  Mich.  174,  Rep.  298,  63  Leg.  Intel.  20L 
122  N.  W.  564. 
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life  estate.'     And  he  is  entitled  to  the  insurance  upon  a  policy  is- 
sued to  liim  for  his  benefit.^ 

§  966.  Tenant  for  life  and  remainderman  joining  in  insurance. — 
In  such  case  each  has  a  like  interest  in  the  amount  of  insurance, 
where  the  building  or  insured  property  is  entirely  destroyed,  as 
they  had  in  such  property.^ 

§  967.  Tenant  per  autre  vie:  life  risk. — A  tenant  holding  prop- 
erty or  estates  during  Ihelife  of  another  has  an  insurable  interest 
in  the  hitter's  life.^" 

§  968.  Tenant  in  common. — A  tenant  in  common  has  an  insur- 
able interest  to  the  extent  of  his  interest  in  the  property, ^^  and  such 
tenant  may  claim  from  his  cotenants  his  share  of  the  insurance 
money  realized  under  a  lease  of  the  entire  property, ^^  and  where 
such  tenant  purchased  his  cotenant's  interest,  and  pays  the  con- 
sideration therefor,  he  has  an  insurable  interest  in  the  entire  prop- 
erty, although  the  agreement  is  merely  oral  and  no  deed  has 
passed.^^  But  the  tenant  in  common  of  a  vessel  has  no  right,  mere- 
ly in  virtue  of  such  relation,  to  cause  insurance  to  be  made  on 
property  on  board  for  his  cotenant.^* 

§  969.  Tenant  by  curtesy. — A  husband  has  an  insurable  interest 
in  property  in  which  he  is  tenant  by  curtesy,^^  except  so  far  as  a 
qualification  exists  in  those  cases  where  statutes  giving  to  mar- 
ried women  the  right  to  contract  and  to  hold  property  as  if  they 
were  sole  has  changed  the  rights  of  tenants  by  the  curtesy  and 


'''  Redfield  v.  Holland  Purchase  Ins. 
Co.  56  N.  Y.  354,  15  Am.  Dec.  424. 
See  also  the  following  cases : 

Kentucky. — Fireman's  Ins.  Co.  v. 
Drake,  2  B.  Mon.  (Ky.)  47. 

Massachusetts. — Curry  v.  Connec- 
ticut Ins.  Co.  10  Pick.  (27  Mass.) 
535,  20  Am.  Dec.  547. 

Michigan. — Smith  v.  Cameron,  158 
Mich.  174,  122  N.  W.  564. 

New  Jersey. — See  Kearney  v.  Kear- 
ney, 17  N.  J.  Eq.  505. 

Pennsylvanic. — Webster  v.  Han- 
over Ins.   Co.  67  Leg.  Intel.  236. 

Virginia. — Brough  v.  Higgins,  2 
Gratt.   (Va.)   408. 

^  Webster  v.  Hanover  Ins.  Co. 
(Pa.)    67  Leg.  Intel.   236. 

^  Haxall  V.  Shippen,  10  Leigli 
(Va.)  536,  34  Am.  Dec.  745,  cited 
in  Brough  v.  Higgins,  2  Gratt.  (Va.) 
410. 

^°  Parsons  v.  Bicrnold,  15  L.  J. 
Ch.  .{79,  L3  Sim.  518. 

^^  Annely  v.  De  Saussure,  26  S.  C. 
497,  505,  4  Am.  St.  Rep.  725,  2  S.  E. 
490. 


i^Starkes  v.  Sikes,  8  Gray  (74 
Mass.)  609,  69  Am.  Dec.  270.  But 
see  Annelv  v.  De  Saussure,  26  S.  C. 
505,  4  Am.  St.  Rep.  725,  2  S.  E.  490. 

^3  Wainer  v.  Milford  Mutual  Fire 
Ins.  Co.  153  Mass.  335,  11  L.R.A. 
598,  26  N.  E.  877. 

1*  Foster  v.  United  States  Ins.  Co. 
11  Pick.  (28  Mass.)  85,  86. 

^5  United  States. — Columbian  Ins. 
Co.  V.  Lawrence,  2  Pet.  (27  U.  S.) 
25,   7   L.   ed.   335. 

Kentucki/. — Firemen's  Ins,  Co.  v. 
Drake,  2  B.  Mon.   (Ky.)   47. 

Maine. — Abbott  v.  Hampden  Ins. 
Co.  30  Me.  414. 

Maryland. — Mutual  Fire  Ins.  Co. 
V.  Deale,  18  Md.  26,  79  Am.  Dec.  673. 

Massachusetts. — Dovle  v.  American 
Fire  Ins.  Co.  181  Mass.  139,  63  N.  E. 
394;  Curry  v.  Commonwealth  Ins.  Co. 
10  Pick.  (27  Mass.)  535,  20  Am. 
Dec.  547. 

E)t(/Ia>id. — Goulstone  v.  Royal  Ins. 
Co.  1  Fost.  &  F.  276. 
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made  them  inchoate  rights. ^^  But  a  husband  in  possession  and 
enjoyment  with  his  wife  of  her  real  and  personal  property,  with 
an  inchoate  right  of  curtesy,  has  an  insurable  interest  in  both,  and, 
where  the  intention  was  evinced  to  insure  the  whole  ownership, 
may  recover  the  whole  loss."  But  a  husband's  interest  in  his  prop- 
erty which  is  insured  in  his  name  is  terminated  by  a  sale  thereof 
to  his  wife  without  a  transfer  of  the  policy  and  a  recovery  thereon 
as  tenant  by  the  curtesy  is  precluded  even  if  he  had  such  an  interest 
and  in  addition  the  latter  interest  is  not  that  described  in  the 
policy. ■^^ 

§  970.  Vendee  or  one  under  contract  for  purchase  or  for  deed  of 
tenancy. — Whether  or  not  a  tenancy  of  any  kind  exists  between  a 
vendor  and  vendee  in  possession  under  a  contract  of  purchase  is  a 
disputed  question. ^^  In  case  of  default  in  performance  of  the  con- 
ditions of  his  contract,  it  would  have  a  bearing  upon  the  issue  of  the 
purchaser's  insurable  interest,  whether  he  be  considered  a  tenant 
liable  for  rent  or  merely  a  trespasser.  The  question  of  insurable 
interest,  under  such  circumstances,  may  be  determined  by  analogous 
ca^es,  although  it  is  held  that  the  fact  that  a  purchaser  under  a 
contract  for  conveyance  is  paying  rent  does  not  affect  his  right  to 
recover  upon  a  policy  covering  his  interest  as  purchaser.^"  But 
where  the  contract  for  a  deed  provided  that  upon  default  it  might 
be  declared  void,  and  the  purchaser  treated  as  a  tenant  holding 
over  without  right,  and  the  owner  of  the  legal  title  might  take  pos- 
session, it  was  held  that  upon  default  a  surrender  of  possession  ter- 
minated whatever  insurable  interest  the  purchaser  had.^  Again, 
M.  conveyed  property  worth  three  thousand  five  hundred  dollars  to 
secure  a  debt  of  fifteen  hundred  dollars,  taking  back  a  lease  for 
eight  years  at  a  rent  of  one  hundred  and  five  dollars  per  annum, 
with  the  privilege  of  purchasing  during  the  term  on  payment  of 
fifteen  hundred  and  ten  dollars.  He  procured  a  policy  of  insur- 
ance upon  his  interest  as  ''lessee,"  the  company  having  notice  of 
his  right  of  redemption.  Two  months  before  the  end  of  the  term, 
and  before  he  had  elected  to  purchase,  the  premises  were  destroyed 
by  fire,  and  it  was  held  that  the  policy  covered  his  right  to  pur- 
chase.^ 

1^  Dovle  V.  American  Fire  Ins.  Co.  ^^  See    Gear's   Landlord   and    Ten- 

181  Mass.  139,  142,  63  N.  E.  394.  ant.  sec.  35. 

17  Trade  Tns.  Co.  v.  Barracliff,  45  ^o  Mutual  Fire  Ins.  Co.  v.  Wagner, 

N.   J.   L.    (16  Vroom)    543,  46  Am.  —  Pa.  — ,  7  Atl.  103. 

Rep.   792 ;   Harris  v.   York  Ins.   Co.  ^  Birminsham  v.   Empire  Ins.   Co. 

50   Pa.   St.  341.  42  Barb.   (N.  Y.)  457. 

1^  King  V.   Lancaster  County  Mu-  ^  Creighton  v.  Homestead  Fire  Ins. 

tual  Ins.  Co.   (Pa.)   27  Lancaster  L.  Co.  17  Hun  (N.  Y.)  78. 
Rev.  77.     See  Bassett  v.  Farmers'  & 
Merchants'  Ins.  Co.  85  Neb.  85,  122 
K  W.  703. 
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PARTICULAR  INSURABLE  INTERESTS  CLASSIFIED, 

CONTINUED. 

§  977.     Vendee  or  one  under  contract  for  purchase  or  for  deed. 

§  978.     Same  subject :  one  holding  possession  under  contract  of  purchase 
from  equitable  owner. 

§  979.     Same  subject :  parol  agreement. 

§  980,     Same  subject :  qualifications. 

§  981.     Same  subject :  cases. 

§  981a.  Vendee  or  one  under  contract  for  purchase:  conditional  sale. 

§  981b.  Purchaser  of  goods  on  credit :  same,  married  woman. 

§  981c.  Parties  under  agreement  to  exchange  property. 

§  982.     Vendor  or  one  who  has  contracted  to  convey. 

§  983.     Vendor. 

§  983a.  Seller  or  purchaser  of  goods  to  arrive. 

§  984.     Vendee. 

§  984a.  Vendor  and  vendee :  improvements. 

§  985.     Purchaser  under  execution  or  judicial  sale. 

§  986.     Purchaser  in  possession  of  land,  title  not  to  pass  till  building  com- 
pleted. 

§  987.     One  in  possession  under  claim  of  right. 

§  988.     One  in  possession  with  power  of  sale. 

§  988a.  Government  stamps:  insurable  interest  in. 

§  989.     One  in  possession  to  care  for  and  rent  property. 

§  990.     One  in  possession  or  occupation :  generally. 

§  991.     Mere  intruder  or  trespasser. 

§  992.     Disseisor. 

§  993.     Purchaser  of  legacy:  life  risk. 

§  994.     Owner :  absolute  interest. 

§  994a.  Easement  of  support  in  party  wall. 

§  995.     Owner  of  land:  buildings  constructing  under  contract. 

§  996.     Contractors:  builders:  materialmen:  mechanics. 

§  997.     Advances. 

§  998.     Ship's  general  agent  has  no  insurable  interest  in  advances. 

§  999.     Voluntary  advances  on  vessels. 

§  1000.     One  expending  money  for  his  own  benefit  on  another's  property. 

§  1001.     Liens. 
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§  1002.     Mechanic's  lien. 

§  1003.     Mechanics  and  materialmen  in  ship, 

§  1004.     Shipowner  in  ship  and  cargo. 

§  1005.     Shipowner  in  special  cargo :  lien. 

§  1006.     Charterer. 

§  1006a.  United  States  in  vessel  hired  with  option  to  purchase :  war  risk. 

§  1007.     Vendor  and  vendee  in  ship  and  freight. 

§  1008.     What  interest  of  shipowner  in  freight  includes. 

§  1009.     Requisites  of  an  interest  in  freight. 

§  1010.     Shipowner  in  freight. 

§  1010a.  Chartered  owners  in  freight:  vessel  sub-chai-tered. 

§  1011.     Charterer  who  is  part  owner. 

§  1012.     Charterer  in  expected  freight. 

§  1013.     Charterer  and  shipowner:  separate  risks. 

§  1014.     Charterer  insuring  against  special  peril. 

§  1015.     Advances  by  charterer  on  freight. 

§  1016.     When    charterer   has   no   insurable   interest   in   freight   advanced. 

§  1017.     Owner  in  case  of  bottomry  or  respondentia. 

§  1018.     Lender  in  bottomry  or  respondentia. 

§  1019.     Expected  profits. 

§  1020.     Profits  made  and  earned. 

§  1021.     Passage  money. 

§  1021a.  When  interest  insured  is  disbursements  not  passage  money. 

§  1022.     ]\Iariners'  wages. 

§  1023.     Supercargo. 

§  1024.     Fishing  voyage:  outfits. 

§  1025.     Captors. 

§  1026.     Mortgagor  and  mortgagee:  generally. 

§  1027.     Mortgagor. 

§  1028.     Mortgagor  of  personal  property. 

§  1029.     Extent-  of  mortgagor's  insurable  interest. 

§  1030.     Mortgagor  of  ship. 

§  1030a.  Owner  of  equity  of  redemption. 

§  1031.     Mortgagee. 

§  1032.     Mortgagee  under  mortgage  only  valid  in  equity. 

§  1033.     Relation  mortgagee's  insurance  sustains  to  the  debt. 

§  1034.     Mortgagee  of  ship. 

§  1035.     Mortgagee  of  goods  and  freight. 

§  1035a.  ]\Iortgagee  in  possession  of  goods  as  security. 

§  1036.     Extent  of  mortgagee's  insurable  interest. 

§  1037.     Several  mortgagees. 

§  1038.     IMortgagor's  interest  after  judgment  or  decree. 

§  1039.     IVIortgagor  after  foreclosure  sale. 

§  1040.     Effect  of  sale  or  conveyance  on  mortgagor's  interest:  devestment 
of  interest. 
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§ 

1041. 

§ 

1042. 

§ 

1042a. 

§ 

1042b. 

§ 

1043. 

§ 

1044. 

§ 

1045. 

§ 

1046. 

§ 

1047. 

§ 

1048. 

§ 

1048a. 

§ 

1048b. 

§ 

1049. 

§ 

1049a. 

§ 

1049b. 

§ 

1049c. 

§ 

1049d. 

§ 

1050. 

§ 

1051. 

§ 

1051a. 

§ 

1052. 

§ 

1053. 

§ 

1054. 

§ 

1055. 

§ 

1055a. 

§ 

1055b. 

§ 

1055c. 

§ 

1056. 

§ 

1057. 

§ 

1057a. 

§ 

1058. 

§ 

1059. 

§ 

1060. 

§ 

1061. 

§ 

1062. 

§ 

1062a. 

§ 

1063. 

§  1063a. 

§ 

1064. 

§ 

1064a. 

§ 

1065. 

Cessation  of  mortgagor's  interest. 

Effect  on  mortgagee's  interest  of  sale  and  assignment. 

Same  subject :  purchaser  from  vendee  of  note  and  trust  deed. 

Assignment  by  mortgagor  to  mortgagee. 

Disclosure  of  interest  by  mortgagee. 

Assignee  of  mortgagee. 

Mortgagor  for  mortgagee. 

Mortgagee  after  foreclosure  sale. 

Interest  in  homestead. 

Husband  in  personal  community  property. 

Estate  by  entirety. 

Husband  and  wife:  wife's  personalty:  household  furniture. 

Husband  in  property  of  wife. 

Same  subject :  when  husband  was  insurable  interest :  instances. 

Same  subject :  when  husband  has  no  insurable  interests :  instances. 

Husband  in  property  held  jointly  with  wife  under  contract:  insur- 
ance authorized  or  ratified  by  wife. 

Where  statute  permits  husband  to  insure  wife's  separate  property. 

Husband  in  property  of  wife:  disclosure  of  interest. 

Husband  in  life  of  wife. 

Same   subject:    joint   insurance   by   husband  and   wife:    married 
woman's  property  act. 

Husband  for  benefit  of  wife  or  child. 

Wife  in  her  own  property. 

Wife  in  husband's  life. 

Wife  without  marriage  ceremony  in  husband's  life :  mistress :  com- 
mon-law marriage. 

Man  in  woman's  life  when  not  lawfully  married  to  her. 

Holder  of  purchase-monej'^  mortgage,  in  wife  of  mortgagor. 

Wife :  effect  of  divorce. 

Dower  interest. 

In  life  of  betrothed. 

In  employee's  life:  employer's  liability  insurance. 

In  servant's  life:  actor's  life. 

In  master's  life. 

Earnings  of  another:  life. 

Promise  to  support  one  not  a  relative:  life. 

Promise  to  support  relative :  life. 

Person  in  loco  parentis. 

Parent  and  child :  life. 

Same  subject:  mourning  or  funeral  expenses:  industrial   or  col- 
lecting society:  validating  statute:  fraud  of  agent:  rescission. 

Unborn  child. 

Illegitimate  children. 

Son  in  father's  property. 
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§  1065a.  Parent  in  child's  separate  property :  statute. 

§  1066.  Son-in-law  :  mother-in-law  :  stepson  :  stepfather :  life. 

§  1067.  Grandparent  and  grandchild. 

§  1068.  Brother  and  sister:  brother-in-law:  stepsister. 

§  1069.  Uncle  or  nephew  or  niece :  aunt  and  nephew  or  niece. 

§  1069a.  Half-uncle. 

§  1070..  Cousin. 

§  1071.  Friend's  insurable  interest. 

§  1072.  Religious  societies  in  member's  life. 

§  1072a.  Building  association  in  member's  life. 

§  1072b.  Undertaker  in  lives  of  members  of  burial  association :  statute. 

§  1073.  Benefit  societies :  insurable  interest. 

§  977.  Vendee  or  one  under  contract  for  purchase  or  for  deed. — 

It  is  well  settled  by  numerous  decisions  that  a  vendee  or  pur- 
chaser in  possession  under  a  contract  for  purchase  or  for  a  deed  has 
an  insurable  interest.  He  is  treated  as  the  owner  of  the  whole 
estate  encumbered  only  by  the  purchase  money.  Although  he  has 
the  equitable  title  only,  its  loss  or  destruction  falls  upon  him,  and 
not  the  seller.  This  ownership  results  from  the  contract  itself,  for  it 
is  not  necessary  that  any  part  of  the  purchase  money  should  be  paid 
to  produce  such  effect.  Where  the  vendor  or  grantor  retains  his 
legal  title,  he  can  use  it  only  to  enforce  the  payment  of  the  price 
agreed  upon  or  the  unpaid  purchase  money.  When  a  part  of  the 
purchase  money  is  paid,  the  interest  of  the  purchaser  is  not  cir- 
cumscribed by  the  amount  paid,  but  embraces  the  entire  value  of 
the  land  over  and  above  the  purchase  money  due.^  The  facts  in 
the  case  referred  to  in  the  last  note  were  these:  The  plaintiff  had 
purchased  the  land  in  question,  to  be  paid  for  in  three  annual  pay- 
ments. He  insured  the  buildings  thereon  without  having  paid  any 
Ijart  of  the  purchase  money.  Improvements  were  made  upon  the 
property  and  certain  assignments  by  both  grantor  and  grantee,  but 
the  question  at  issue  was  whether  the  purchaser's  interest  in  the 
property  was  such  as  was  required  by  the  contract  with  the  insur- 
ance company,  the  policy  providing  that  it  should  be  void  if  the 
interest  of  the  assured  was  other  than  the  entire,  unconditional  and 
sole  ownership,  or  if  the  property  was  on  ground  not  owned  by  the 
assumed  in  fee  simple,  the  defense  being  that  at  the  time  the  insur- 
ance was  effected  the  insured  was  not  the  absolute  owner  of  the 
premises  insured,  and  the  court  concludes  as  follows:  "We  are  of 
the  opinion,  upon  a  full  examination  of  this  case  in  the  light  of 
all  the  authorities,  that  Seeley's  (the  vendee's)  title  under  this  con- 

3  Imperial  Fire  Ins.  Co.  v.  Dunham,   26  Cent.  L.  J.  628,  12  Atl.  668,  on  re- 
117  Pa.  St.  460,  2  Am.  St.  Rep.  ()86,    hearing,  per  Clark,  J. 
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tract  must  be  regarded  as  equivalent  to  a  fee  simple;  tliat  the  un- 
paid purchase  money  must  be  treated  as  an  encumbrance  upon  it, 
and  that  in  respect  of  the  insurance  he  must  be  considered  the  en- 
tire, unconditional,  and  sole  owner.  The  previous  decisions  of 
this  court  will  justify  no  other  conclusion,  and  the  cases  in  the 
other  states  and  the  views  of  the  text-writers  we  find  to  be  in  har- 
mony with  our  own."  ^ 

*  The  following  cases  support  the  Minnesota. — Holbrook  v.   St.  Paul 

rule  and  the  above  decision :  Fire  &  Marine  Ins.  Co.  25  Minn.  22«J 

United  .S'<««e.s.— Columbian  Ins.  Co.  (personal    property). 

V.  Lawrence,  2  Pet.    (27  U.   S.)    25,  ili^s.soMn:.— Lingonfeltre  v.  Phoenix 

7   L.   ed.   335;    Buck   v.    Chesapeake  Ins.   Co.  19  Mo.  App.  252;  Michael 

Ins.    Co.    1   Pet.    (26   U.   S.)    151,   7  v.  St.  Louis  Mutual  Fire  Ins.  Co.  17 

L.  ed.  90;  Simons  V.  Marine  Ins.  Co.  Mo.    App.    23    (personal    property). 

2   Cranch    (U.    S.   C.   C.)    618,   Fed.  New   Jerse?/ .—Grunauer   v.    West- 

Cas.  No.  12,862;  Lewis  v.  New  Eng-  chester  Fire  Ins.  Co.  72  N.  J.  L.  289, 

land  Fire  Ins.  Co.  2'J  Fed.  496;  Rum-  3  L.R.A.(N.S.)   107,  62  Atl.  418,  35 

sey  V.  Phoeni.x  Ins.  Co.  17  Blatchf.  Ins.   L.   J.   197;    Franklin   Fire   Ins. 

(U.  S.  C.  C.)  527,  2  Fed.  429  (part  Co.    v.    Martin,    40    N.    J.    L.     (11 

payment  made).  Vroom)  568,  29  Am.  Rep.  271. 

Connecticut. — Hough  v.  City  Fire  New   York. — De   Witt  v.   Agricul- 

Ins.   Co.  29   Conn.   10,  76  Am.  Dec.  tural    Ins.    Co.    157    N.    Y.    353,    51 

581.  N.  E.  977,  aff'g  36  N.  Y.  Supp.  570, 

Illinois.— Zenor  v.  Haves,  228  111.  89  Hun,  229,  71  N.  Y.   St.  R.  566. 

626,  13  L.R.A.(N.S.)   909,  81  N.  E.  But  see  Lasher  v.  St.  Joseph  Fire  & 

1144,  37  Ins.  L.  J.  142;  Grange  Mill  Marine  Ins.  Co.  86  N.  Y.  423;  Peltou 

Co.   v.   Western   Assur.   Co.   118   III.  v.  Westchester  Ins.  Co.  77  N.  Y.  605; 

396,  9  N.  E.  274;  Kockford  Ins.  Co.  Noyes  v.  Hartford  Fire  Ins.  Co.  54 

V.  Nelson,  65  111.  415;  Downs  V.  Mich-  N.    Y.    668;    Draper   v.    Commercial 

igan    Commercial    Ins.    Co.    157    111.  Ins.   Co.  21  N.  Y.  378;   Shotwell  v. 

App.  32.  Jefferson  Ins.  Co.  5  Bosw.    (N.  Y.) 

Iowa. — Bonham    v.    Iowa    Central  247;    /Etna    Ins.    Co.    v.    Tyler,    16 

Ins.  Co.  25  Iowa,  328  (part  payment  Wend.    (N.    Y.)    385,   30    Am.    Dec. 

made);  Avres  v.  Hartford  Fire  Ins.  90;    McGivney   v.   Phopnix    Fire   Ins. 

Co.  17  Iowa,  176,  85  Am.  Dec.  553.  Co.  1  Wend.  "(N.  Y.)   85;  Manley  v. 

Kentucky. — Cottingham     v.     Fire-  Insurance   Co.  of  North  America,  1 

man's  Fund  Ins.  Co.  90  Ky.  439,  12  Lans.  (N.  Y.)  20;  Kcnney  v.  Clark- 

Ky.  L.   Rep..  409,  9   L.R.A.  627,  14  son,  1  Johns.  (N.  Y.)  385;  Brooks  v. 

S.     W.     417;     Marks     v.     Tichenor,  Erie  Fire  Ins.   Co.  78  N.  Y.   Supp. 

85  Ky.  536,  4  S.  W.  225;   Callioun  748,  76  App.  Div.  275. 

V.  Beiden,  3  Bush.   (66  Ky.)   674.  North   Carolina.— Cliipp   v.   Farm- 

Maine. — Gilman  v.  DweJling-IIouse  er's  Mutual  Fire  Ins.  Assoc.  126  N. 

Ins.  Co.  81  Me.  488,  17  Atl.  544;  Lced  Car.  388,  35  S.  E.  617,  29  Ins.  L.  J. 

V.   Williamsburg   City   Fire   Ins.    Co.  468. 

74  Me.  537   (chattels).  Ohin. — Lorrelard  Fire  Ins.   Co.  v. 

Massachusetts. — Rider     v.     Ocean  McCuUoeh,  21  Ohio,  176. 

Ins.    Co.    20    Pick.    (37    Mass.)    259  OkJnhnma.—Bnuu    v.    Yakisii,    10 

(part  payment  made).  Okhi.  388,  61  Pac.  1)26. 

Michigan. — Dupreau   v.   Hibernian  Pennsiflvania. — Elliott   v.    Ashland 

Ins.  Co.  76  Mich.  615,  43  N.  W.  585,  Mutual  Fire  Ins.  Co.  117  Pa.  St.  548, 

5  L.R.A.  671   (part  payment  made).  2   Am.    St.   Rep.    703,    12    Atl.   676; 
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By  the  execution  of  a  contract  to  sell  and  convey  insured  premises 
in  fee,  and  the  transfer  of  possession  thereunder,  a  complete  transi- 
tion of  the  equitable  and  beneficial  ownership  from  the  vendors  to 
the  vendee  is  effected,  subject  only  to  the  claim  of  the  vendors  for 
unpaid  purchase  money,  although  the  vendors  still  retain  the  legal 

title  to  the  land,  since  they  hold  it  as  trustees  for  the  vendee,  who 

Pennsylvania  Fire  Ins.  Co.  v.  Daugh-  ings  restored  or  with  allowance  for 

erty,  i02  Pa.  St.  568;  Millville  Mu-  their  value). 

tual  Fire  Ins.  Co.  v.  Wilgus,  88  Pa.  New    Yorfc.— Sewall    v.    Underhill, 

St.  107;  Woodward  v.  Tudor,  81  Pa.  197  N.  Y.  168,  27  L.R.A.(N.S.)  233, 

St.  382;    Siter's  Appeal,  26  Pa.   St.  and  note,  134  Am.  St.  Rep.  863,  90 

180;   Thompson  v.   Carpenter,  4  Pa.  N.  E.  430,  18  Am.  &  Eng.  Ann.  Cas. 

St.   132,   45   Am.   Dee.    681;    Mutual  795     (where    loss    without    fault    of 

Fire    Ins.    Co.    v.    Wagner    (Pa.)    1  either    party    vendee    in    possession 

Sadler,    66,    7   Atl.    103    (part   pay-  pending    delayed    delivery    of    deed 

ment).  must  bear  loss  since  equity  regards 

Rhode       Island. — Tuekerman       v.  title  as  passed). 

Home  Ins.  Co.  9  R.  I.  414.  Oklahoma.  —  Fonts  v.  Foudray,  31 

Tennessee.— Mtna  Ins.  Co.  v.  Mi-  Okla.  221,  38  L.R.A.(N.S.)   251,  120 

ers,  5  Sneed  (37  Tenn.)  130,  139.  ^^^-     9^0     (loss     occurring    without 

Texas.— East  Texas  Fire  Ins.   Co.  ^f^'*'  "^  ^^^^er  party  before  delivery 

V    Dvehes    56  Tex    565  deed  must  be  borne  by  vendee  who 

'  Englank-MiUigan    'v.     Equitable  ^.f    equitable    title    while    vendor 

Ins.  Co.  16  U.  C.  Q.  B.  314;  Brogan  ^^°^^^^  ?"^^  "^^.^'^  ^«-,^^  ^f""^' 

■»«-        p     ,           9   p    lit      1      i     TVT  bouth  Laroiina. — (jood  v.  Jarrard, 

V.  Manutacturers'  &  Merchants  Mu-  c\o  a    n       oon   /lo  t  r.  a   /x-  o  \  ooo 

tual    Fire   Ins    Co    29   IT     C     C    P  93  S.  Car.  229,  43  L.R.A.(1^.S.)  383, 

tual   i^ire   Ins.    Oo.   ^9    U.   C.   C.   P.  ^^^^  ^^^^^  yg  g_  g_  gc^g  (-^  j^^^  ^^^^^^ 

q'      s  q«i     1.      •  before  time  for  consummation  of  con- 
bee  8  9»la  herein.  tract  specific  performance  will  not  be 
Whether    such    vendor    or    vendee  enforced  even  though  firm  of  which 
must  bear  the  loss  by  fire.  purchaser  is  member  is  in  possession 

Georgia. — Phinizy  v.  Guernsey,  111  ^"der  lease). 
Ga.  346,  50  L.R.A.  680,  78  Am.  St.  ^^^Visconsin.—^Meizlev  v.  Duffy,  78 
Rep.  207,  36  S.  E.  796  (vendor  re-  ^i^-  !'«'  ^^  L.R.A  178,  47  N.  W. 
maining  in  possession  must  bear  loss,  }^^  (vendee  in  actual  possession  must 
but  otherwise  where  contract  so  far  ^f^\  ^^'^'  although  holding  under  de- 
complete  that  vendee  treated  as  own-  ^^f '^^  *^?^*^'  ^'  ^^  ^^  equitable  own- 
er). "^): 

T„.     .       „        ,   .            ^^  ,        „^^  -Is  to  representations  and  tvarran- 

S'.^n^Vu  L-I^-A.(N.S  )   11.,  80  N.  purchase,  see   §   2033  herein;   same: 

E.  80   (falls  upon  vendor  where  fire  sendee  under  contract  of  purchase: 

occurs  pending  delay  m  compliance  bond   for   deed,   see    §    2058   herein; 

with  contract  to  sell).  ^^me:    conditional    sale,    see    §    2034 

Massachusetts. — Hawkes  v.  Kehoe,  herein;  same:  ownership,  see  §  2048 

193  Mass.  419,  10  L.R.A.  (N.S.)  125,  herein. 

79  N.  E.  766,  9  Am.  &  Eng.   Ann.  As   to   alienation:   Executory  con- 

Cas.   1053    (when   vendor  bears   loss  tract  of  sale:  conditional  sale,  see  § 

occurring  without  fault  of  either  par-  2284  herein ;   same :   acts  of  vendor 

ty.     Vendee  has  no  right  to  specific  where    person    holds   under   contract 

performance    with    destroyed    build-  of  purchase,  see  §  2285  herein. 
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become?  the  o^Yncr  in  equity  and  possessed  of  an  insurable  interest 
in  the  pro|)erty.^ 

§  978.  Same  subject:  one  holding  possession  under  contract  of 
purchase  from  equitable  owner. — One  holding  possession  under  con- 
tract of  purchase  from  the  equitable  owner  has  an  insurable  in- 
tercut. ^ 

§  979.  Same  subject:  parol  agreement. — A  person  in  possession 
under  a  parol  agreement  of  i)urchase,  who  has  paid  part  of  the  pur- 
chase money,  has  an  equitable  interest  in  the  premises,  which  is  in- 
surable.' And  one  may  insure  an  interest  in  a  vessel  derived  un- 
der an  oral  contract  to  purcha-se.* 

But  in  England,  where  one  orally  agreed  to  purchase  oil  to  arrive 
by  a  certain  vessel,  and  insured  the  same  and  profits  thereon,  it  was 
held  that  he  had  no  insurable  interest  in  the  oil,  because  the  con- 
tract was  not  in  writing.^  And  a  parol  contract  for  purchase  which 
is  unenforceable  under  the  statute  of  frauds  gives  no  insurable  in- 
terest as  an  unconditional  sole  owner. ^° 

§  980.  Same  subject:  qualifications. — The  rule  is  qualified,  how- 
ever, in  some  of  tlie  ca.'^es.  Thus,  provided  there  is  no  require- 
ment or  condition  in  the  policy  that  the  insured  discloses  the  true 
state  of  the  title ;  ^^  that  no  lien  for  the  purchase  money  or  en- 
.  cumbrance  of  any  other  character  exists  upon  the  property ;  ^^  that 
the  insured  is  not  specifically  inquired  of  as  to  his  title.^^ 

§  981.  Same  subject:  cases. — One  who  has  given  notes  for  the 
payment  of  the  purcha.~e  money,  under  a  contract  for  conveyance 
of  the  property,  has  an  insurable  interest,  notwithstanding  the 
notes  are  past  due  and  unpaid,  the  vendor  having  taken  no  steps 
to  compel  their  payment.^*  So  a  holder  or  assignee  of  a  bond  for  a 
deed  may  insure. ^^    So  a  vendee,  under  a  completed  agreement  for 

^  Grunauer  v.  Westchester  Fire  Ins.  ^^  Franklin  Fire  Ins.  Co.  v.  Martin, 

Co.  72  N.  J.  L.  289,  3  L.R.A.(N.S.)  40  N.  J.    (11   Vroom)    568,  29  Am. 

107n,   62   All.   418.  Rep.  271. 

^Carpenter    v.    German-American  As  to  concealment:    Marine  risks, 

Ins.  Co.  135  N.  Y.  298.  47  N.  Y.  St.  see   §§   1786  et   seq.   herein.     Same: 

Rep.  862,  31  N.  E.  1015.  in   other   than   marine   risks,  see   §§ 

''  Tuckorman   v.   Home  Ins.   Co.   9  1844  et  seq.  herein. 

R.  I.  414;   Houofh  v.  Citv  Fire  Ins.  ^^  Bont rain  v.  Iowa  Central  Ins.  Co. 

Co.  29  Conn.  10.  76  Am".  Dec.  581.  25  Iowa,  328. 

See  Keck  v.   Porter,  9  Kulp    (Pa.)  ^^  Draper  v.   Commercial   Ins.   Co. 

428.  21  N.  Y.  378. 

*  Amsinck  v.  American  Ins.  Co.  129  ^^  Gihuan   v.   Dwellino:-House   Ins. 
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Mass.  185.  Co.  81  Me.  488.  17  Atl.  544. 

^  Stockdale  v.  Dunlap.  6  Mees.  &        ^^  Avres   v.   Hartford   Ins.   Co.   17 
W.  224.  Iowa,  "176,  85  Am.  Dec.  553;   Oak- 

^°  Prospect  Dve  AVorks  v.  Fedoial    man   v.   Dorchester  Mutual   Ins.   Co. 
Ins.   Co.  33  Pa.  Sup.  Ct.  203.  98  Mass.  57. 
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sale  of  a  deed  of  trust  and  note  secured  thereby,  has  an  insurable 
interest  in  the  property,  even  though  the  vendor  has  not  indorsed 
the  note.^^  So  the  purchaser  of  real  estate  by  articles,  being  re- 
sponsible for  the  price  payable,  is  liable  for  the  whole  loss,  including 
that  of  the  buildings  by  fire,  and  may  insure.^'''  So  one  who  has 
possession  under  a  contract  for  a  deed  to  a  part  may  insure  the 
whole,  he  having  also  a  deed  for  the  other  part.^^  And  a  vendee  in 
absolute  possession  of  the  premises  at  the  time  the  insurance  was 
effected  and  who  had  previously  paid  a  large  amount  upon  the  con- 
tract has  an  insurable  interest  in  a  building  on  the  land.^^  Again, 
one  who  has  a  right  to  purchase  a  cargo  from  which  profits  are  ex- 
pected has  an  insurable  interest.^" 

It  is  held  that  if  the  purchaser  is  to  keep  the  property  insured 
for  the  vendor's  benefit  and  there  is  a  loss  by  fire  the  purchaser'can- 
not  insist  that  his  indebtedness  not  then  due,  shall  be  reduced  by 
the  application  thereto  of  the  insurance  money,  when  the  amount, 
added  to  the  value  of  the  lot,  does  not  equal  the  unpaid  purchase 
money.  The  vendor,  however,  may  apply  such  proceeds  in  re- 
storing the  property  for  the  protection  of  its  security.^ 

The  mere  agreement  to  rescind  does  not  of  itself  terminate  the 
interest;  such  rescission  must  be  consummated.^ 

§  981a.  Vendee  or  one  under  contract  for  purchase:  conditional 
sale. — One  who  purchases  property  under  a  conditional  sale,  the 
title  to  remain  in  the  vendor  until  full  payment  is  made,  has  an 
insurable  interest,  but  such  interest  is  not  that  of  an  owner.^  So 
it  is  proper  to  charge  the  jury  that  one  in  possession  of  fix- 
tures under  a  conditional  sale,  under  which  part  of  the  purchase 
money  has  been  paid,  has  an  insurable  interest  therein.'*  But  such 
purchaser  is  held  entitled  to  indemnity  only  to  the  extent  of  his 
interest,  or  the  amount  lost  by  the  fire  which  will  be  the  purchase 

^^  International  Trust  Co.  v.  Nor  Estate  Investment  Assoc.  95  Tex.  313, 

wich    Union    Fire   Ins.   Co.    71    Fed.  58   L.R.A.   711,   67   S.   W.   85.     See 

81,  17  C.  C.  A.  608,  163  U.  S.  691,  Phinizey  v.  Guernsey,  111   Ga.   346, 

41  L.  ed.  316,  16  Sup.  Ct.  1202.  50  L.R.A.  680,  36  S.  E.  926. 

1'^  Reed  v.  Lukens,  44  Pa.  St.  200,  2  McCutcheon  v.  Ingraham,  32  W. 

84  Am.  Dec.  425;  Hough  v.  City  Fire  Va.   378,   19   Ins.  L.  J.  32,  9   S.  E. 

Ins.   Co.  29   Conn.  10,  76  Am".   Dec.  260. 

581.  3  Tabbut  v.  American  Ins.  Co.  185 

18  Columbian  Ins.  Co.  v.  Lawrence,  Mass.  419,  102  Am.  St.  Rep.  353,  70 

2  Pet.  27  (U.  S.)  25,  7  L.  ed.  335.  N.   E.  430,  33   Ins.   L.  J.  522.     See 

1^  Gettelman  v.  Commercial  Union  cases  cited  in  first  note  under  §  977 

Assnr.  Co.  97  Wis.  237,  72  N.  W.  627,  herein. 

27  Ins.  L.  J.  160.  *  Miller  v.  Prussian  National  Ins. 

20  French  v.  Hope  Ins.  Co.  16  Pick.  Co.  158  Mich.  402,  122  N.  W.  1093, 

(33  Mass.)  397.  16   Det.   Leg.   N.   680,  39  Ins.   L.  J. 

1  Maquin  v.  Texas  Savings  &  Real  ."^O. 
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money  paid  with  interest,  such  insured's  interest  being  similar  to 
that  of  a  mortgagee  who  can  recover  no  more  than  tlie  mortgage 
debt.^  It  is  also  held,  however,  that  a  vendee's  insurable  interest 
under  a  contract  of  conditional  sale  extends,  where  it  is  so  expressly 
provided,  to  his  liability  for  loss  or  damage  by  fire  or  otherwise,  and 
is  not  limited  to  the  value  of  his  interest  as  determined  by  his  ad- 
vancements on  the  purchase  price. ^  In  another  case,  a  Ih'itish  ves- 
sel was  purchased  from  merchants  in  Jamaica,  but  the  purchaser 
being  unable  to  pay  the  entire  purchase  money,  it  was  agreed  that 
she  should  remain  in  the  name  of  the  original  owners,  until  the 
balance  was  paid,  when  they  should  give  a  regular  bill  of  sale.  The 
jiurchaser  took  possession  and  appeared  as  owner  of  the  vessel.  In 
an  action  on  a  policy  of  insurance  effected  on  the  vessel  in  tiie  name 
of  the  purchaser  it  was  held  that  he  had  an  insurable  interest.' 

If,  however,  a  publishing  company  is  in  possession  of  machines 
turned  over  to  it  for  cash  and  notes  mostly  paid  it  is  entitled  to 
recover  for  the  loss  or  ihjury  sustained  thereto  even  though  the 
policy  is  payable  to  said  assured  and  the  vefidor  as  their  interests 
may  appear,  and  notwithstanding  an  agreement  that  the  title 
should  remain  in  the  vendor,  as  such  agreement  will  be  held  con- 
structively fraudulent  as  an  attempt  to  maintain  a  secret  lien  and 
the  title  held  vested  in  the  vendee.^ 

§  981b.  Purchaser  of  goods  on  credit:  same,  married  woman. — 
A  purchaser  of  goods  on  credit  may,  where  the  assurer  agrees  tliere- 
to,  insure  his  property  for  the  benefit  of  his  seller,  under  an  arrange- 
ment whereb}^  the  latter  is«to  furnish  the  former  with  backing  as  he 
needs  it,  in  the  way  of  merchandise  and  credit  for  the  same,  and 
is  to  receive  as  security  therefor  an  assignment  of  the  insurance  on 
the  purchaser's  stock  of  goods,  and  a  policy  on  said  goods  will  be 
enforceable  which  is  payable  to  the  seller  or  creditor  as  his  interest 
may  appear.^ 

A  married  woman  may  purchase  goods  on  credit  with  the  assent 
of  her  husband,  or  subject  to  his  disafhrmance,  and  such  contract 
to  purchase  creates  a  legal  or  equitable  interest  in  the  wife,  which 

^  Tabbut  V.  American  Ins.  Co.  185  Insurance  Co.  of  North  America,  189 

Mass.  419,  102  Am.  St.  Rep.  353,  70  Pa.  300,  29  Pitts.  L.  J.  297,  44  L.H.A. 

N.  E.  430,  33  Ins.  L.  J.  522,  cited  272,  42  Atl.  192. 

in   Jenks  v.   Liveriiool   &   London   &        ^  Guiterinan    v.    German-American 

Glol)e  Ins.  Co.  2()(i  Mass.  591,  596.  Ins.  Co.  Ill  Mich.  020,  3  Del.  Leg. 

6  Ryan  v.  Agricultural  Ins.  Co.  188  N.  806,  70  N.  W.  135,  26  Ins.  L.  J. 

Mass.  11,  73  N.  E.  849,  Rev.  Laws  C.  727,   14   Nat.   Corp.   Rep.   34,   citing 

198,  sees.  11,  13.  to     this    point     Roos    v.     Merchants 

"^  Kenney  v.  Clarkson,  1  Johns.  (N.  I\hitual    Ins.    Co.    27    La.    Ann.    409 

Y.)  385,  3  Am.  Dee.  .336.  (considered    under    §    947    herein); 

8  Post  Printing  &  Publishing  Co.  v.  Clay  Fire  &  ^Jariue  Ins.  Co.  v.  Huron 
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she  may  insure,  provided  that  she  has  a  separate  estate  which  she 
can  charge  by  the  contract  to  purchase.^" 

§  981c.  Parties  under  agreement  to  exchange  property. — A  person 
has  no  insurable  interest  in  property  under  an  unconsummated 
agreement  to  exchange  it  for  another's  property,  and  assign  his 
insurance  poUcy,  where  he  has  parted  with  his  legal  title  even  by 
way  of  security  for  advances  made  to  enable  him  to  consummate 
the  agreement,  but  has  not  assigned  his  policy.  And  this  is  so  even 
though  there  is  no  provision  in  the  policy  for  forfeiture,  alienation, 
or  incumbrance.  In  such  case  he  suffers  no  loss,  and  the  contract 
being  one  of  indemnity  he  cannot  recover.^^  But  where  A  ex- 
changed a  mill,  which  was  insured,  for  certain  land,  the  deeds  to 
be  deposited  in  escrow  until  certain  mortgages  on  the  land  should 
be  satisfied,  and  A  secretly  caused  the  deeds  to  be  recorded,  and 
thereafter  purchased  the  land  under  a  foreclosure  sale  and  trans- 
ferred it  to  another,  it  was  held  that  A  had  an  insurable  interest  to 
the  extent  of  the  mortgage.^^ 

§  982.  Vendor  or  one  who  has  contracted  to  convey. — A  vendor 
or  one  who  has  contracted  to  convey  to  another  either  real  or  per- 
sonal property,  and  who  retains  the  legal  title  until  the  conditions 
are  performed  which  would  entitle  the  purchaser  to  a  conveyance, 
has  an  insurable  interest  in  the  property;  but  the  conveyance  be- 
ing made,  the  interest  ceases.'^^     And  one  who  has  agreed  to  sell, 

Salt   &   Lumber  Mfg.    Co.   31  Mich,  the  building  prevented  the  perform- 

355.      See    §§    920,    928,    947,    2030  ance  of  his  part  of  the  contract  such 

herein.  loss  was  a  damage  to  him  and  gave 

^^  Queen  Ins.  Co.  v.  Young,  86  Ala.  him    an    insurable    interest    and    the 

424,  11  Am.  St.  Eep.  51,  5  So.  116.  policy    would   cover   said   loss    there 

^^  Bartling  v.  German  Mutual  being  no  requirement  that  he  should 
Lightning  &  Tornado  Ins.  Co.  of  possess  the  legal  title  or  for  forfeiture 
Farmers'  of  Maxfield  &  Vicinity,  154  for  want  thereof  or  against  aliena- 
lowa,  335,  134  N.  W.  864.  It  was  tion.  Bartling  v.  German  Mutual 
held,  however,  under  a  prior  decision  Ins.  Co.  —  Iowa,  — ,  123  N.  W.  63, 
that  he  had  an  equitable  insurable  39  Ins.  L.  J.  60.  See  Light  v.  Country- 
interest  existing  at  the  time  of  the  men's  Mutual  Fire  Ins.  Co.  169  Pa. 
loss,  and  that  such  interest  was  not  St.  310,  47  Am.  St.  Rep.  904,  32  All. 
affected  by  an  agreement  made  after  439. 

the  loss  to  consummate  the  exchange  ^^  People's  Ins.   Co.  v.   Straehle,  2 

and   to   apply   the   insurance   money  Cin.  Super.  Ct.  Rep.  (Ohio)  186. 

in  lieu  of  a  building  which  was  in-  ^^  United      States. — Holbrook      v. 

sured  and  burned.     In   such   a  case  American  Ins.  Co.  1  Curt.  (U.  S.  C. 

the   insured's   right   was   held   to   be  C.)   193,  Fed.  Cas.  No.  6,589.       . 

something  more  than  a  mere  vendor's  Alabama. — Continental  Ins.  Co.  v. 

lien   as  he  was  entitled  to   the   very  Brooks,  131  Ala.  614,  30  So.  876. 

property  for  which  he  had  bargained  Louisiana. — Bell  v.  Fireman's  Ins. 

in   exchange  unless  he  "had   lost  the  Co.  3  Rob.    (La.)    423. 

right   to   demand   it  by  his  iniibility  Marj/laiid. — Brewer  v.  Herbert,  30 

to  transfer  his  policy.     If  the  loss  of  Md.   301,   96  Am.   Dec.   582. 

2066 


PARTICULAR  INSURABLE  INTERESTS  §  982 

may  insure  before  the  execution  of  the  deed."  Thus,  where  at  the 
time  the  policy  was  issued  the  plaintiff  wtL<  the  owner  of  a  boat,  but 
had  agreed  to  sell  it  to  another,  and  the  sale  was  not  completed  by 
the  execution  of  the  contract,  the  vendor  has  an  insurable  interest.^* 
And  where  a  deed  is  deposited  in  escrow  for  delivery  upon  com- 
pletion of  the  contract  the  vendor  retains  an  insurable  interest  un- 
til the  conditions  thereunder  are  performed. ^^  So  a  vendor  retain- 
ing possession  of  goods  by  agreement  of  parties,  and  holding  the 
policies  of  insurance  which  he  had  previously  procured  thereon  as 
collateral  security  for  the  payment  of  the  residue  of  the  purchase 
money,  retains  an  insurable  interest  in  the  goods."  Again,  a  ven- 
dor has  an  insurable  interest  in  personal  property  sold,  but  not 
fully  paid  for,  at  least  in  that  part  not  fully  paid  for,  even  though 
the  contract  of  sale  provides  that  title  shall  pass  to  the  vendee  upon 
inspection  or  payment  of  any  part  of  the  price.^^  And  where  a 
conveyance  is  made  and  the  grantee  reconveys  to  a  trustee  to  secure 
the  purchase  money,  both  acts  are  to  be  regarded  as  one  transaction, 
and  the  grantor  retains  an  insurable  interest,  and  can  recover  to 
the  extent  of  the  same.^^  And  where  property  is  sold  but  the  agree- 
ment is  not  consummated  by  the  delivery  of  the  deed  to  the  vendee 
and  the  unpaid  balance  of  the  purchase  money  is  secured  by  a  deed 
of  trust,  and  the  vendor  assigns  the  policy,  on  which  she  has  paid 

Massachusetts. — Adams    v.    North  v.  Morrisson,  11  Leigh  (Va.)  354,  36 

American  Ins.  Co.  210  Mass.  550,  96  Am.  Dec.  385. 

N.  E.  1094;  Boston  &  Salem  Ice  Co.  England. — MeSweeney     v.     Roval 

V.  Suffolk  Fire  Ins.  Co.  12  Allen  (94  Ex.  Assur.  Co.  14  Q.  B.  634;   Keed 

Mass.)   381,  90  Am.  Dee.  151;  Stet-  v.    Cole,    3    Burr.    1512;    Keefer    v. 

son  V.  Massachusetts  Fire  &  Marine  Phoenix  Ins.  Co.  19  Canadian  L.  T. 

Ins.    Co.   4   Mass.    330,   3   Am.    Dec.  207. 

217;     Providence    County     Bank    v.  But  examine  McCulloeh  v.  Indiana 

Benson,  24  Pick.  (41  Mass.)  204.  Mutual  Fire  Ins.  Co.  8  Blackf.  (Ind.) 

New  Hampshire. — Folsom  v.  Belk-  50. 

nap  County  Mutual  Fire  Ins.  Co.  10  ^*  Gill   v.    Canada   Fire   &   Marine 

Fost.   (N.  H.)   231.  Ins.  Co.  1  Ont.  Rep.  347;  Insurance 

New    York.— Acer    v.    Merchants'  ^o.  v.  Updcgratf,  21  Pa.  St.  513. 

Ins.  Co.  57  Barb.   (N.  Y.)   68;  Tall-  ^^  ^^'^  ^-  Fireman's  Ins.  Co.  3  Rob. 

man  v.  Atlantic  Fire  &  Marine  Ins  ^^'^'^  ^^^-     ^^^  Stuart  v.  Columbian 

Co.  4  Abb.  App.  Dec.   (N.  Y.)   345,   I"':  S?"  ^  ^^''^^o^.^V-  ^-  ^'  ^'^  ^^^ 
33  How.  Prac.  400.  '   Fed.  Cas   No.  13,5d4 

ni,;^      Voiv^r,    „     ri       I    T         r<  ^^  Merchants  ins.  Co.  v.  Nowhn, — 

10  Oh'o~2^S  T^^'-  ^'''-  ^^l^P-  -'  56  ^-  W-  198. 

,,        '  ^~  '.        .^                    ^  "Norcross   v.   Franklin   Fire   Ins. 

I  ennsiflvmtm.-lnsmance     Co.     v.  Cos.  17  Pa.  St.  429,  55  Am.  Dec.  57L 

Updegrafi,    21    Pa.    St.    513;    Perry  is  Puiirman  v.  Sun  Cflice  of  Lon- 

County  Ins.   Co.  v.   Stewart,  19  Pa.  don.  180  Mich.  439,  147  N.  W.  618. 

St.  45;   Warder  v.  Horton,  4   Binn.  19  Morrison  v.  Tennessee  Marine  & 

(P''-)  529.  Fire   Ins.   Co.   18  Mo.   262,  59   Am. 

Virginia. — Fire  &  Marine  Ins.  Co.  Doc.  299. 
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the  premiums,  to  the  vendee  with  the  insurer's  consent  under  an 
endorsement  making  the  loss  payable  to  the  trustee,  for  the  vendor, 
''as  his  interest  may  appear,"  said  vendor  has  the  sole  interest  as 
mortgagee  to  the  exclusion  of  any  interest  in  the  vendee  or  mort- 
gagor, and  such  creditor  need  not  account  to  the  debtor  for  the  in- 
surance money.^° 

Where  the  property  sold  consists  of  a  factory  and  machinery 
therein,  the  seller  may  insure  the  entire  property.^  It  is  held,  how- 
ever, that  the  vendor  must  expressly  state  the  nature  of  his  interest 
where  he  insures  to  the  full  value  of  the  property  and  if  there  is 
any  doubt  the  recovery  will  be  limited  to  the  value  only  of  his  in- 
terest.^ If  the  vendor  contracts  to  insure  for  the  benefit  of  the  ven- 
dee, but  takes  the  policy  in  his  own  name,  it  being  understood  to  be 
a  compliance  with  the  agreement,  and  the  vendor  collects  the  money 
after  loss  in  an  action  for  specific  performance  of  the  contract  to 
convey,  an  offer  to  allow  the  amount  of  insurance  collected  is  a 
good  offer  of  payment  of  the  balance  due,  where  such  insurance 
money  amounts  to  such  balance,  and  the  vendor  is  liable  for  the 
full  amount  of  the  policy,  although  he  settles  for  a  less  sum.^ 
Again,  if  the  owner  insures  the  buildings  and  afterward  contracts 
to  sell  them,  and  a  loss  occurs  before  performance  of  the  conditions 
by  the  purchaser,  the  seller  may  recover,  notwithstanding  the  stip- 
ulations of  the  polic}^  that  it  should  be  void  in  case  of  alienation 
''by  sale  or  otherwise,"  or  "transferred  by  a  contract"  or  change  of 
ownership.*  Nor  is  it  any  defense  that  the  vendor  had  made  such 
contract,  and  had  received  an  installment  of  the  purchase  money.* 

The  purchaser  may  insure  for  the  vendor's  interest,  which  is  not 
defeated  by  the  fact  that  the  property  is  mortgaged  and  other  in- 
surance procured  thereon  without  the  seller's  knowledge,  especially 
where  the  insurer's  agent  receives  from  the  seller  the  premium  for 
renewal  of  the  original  policy.^  And  where  the  vendee  in  pos- 
session insures  for  the  vendor's  benefit  in  compliance  with  the  con- 
tract of  sale  and  the  policies  are  payable  to  the  vendor  as  his  con- 
tract interest  may  appear  and  the  vendee's  name  is  inserted  as  the 

20  Dunbrack   v.   Neall,   55   W.   Va.  3  ^Hyn  v.  Allyn,  154  Mass.  570,  28 

565,   47   S.   E.   303.      See   Baker  v.  N.  E.  779. 

Monumental    Saving   &    Life    Assoc.  *  Hill  v.  Cumberland  Valley  Mutual 

58   W.  Va.  408,  3  L.R.A.(N.S.)    79,  Protection  Co.  59  Pa.  St.  474. 

52  S.  E.  403  (considered  under  j^  983  ^  Boston  &  Salem  Ice  Co.  v.  Royal 

herein).     See  §§  1020,  1031  herein.  Ins.  Co.  12  Allen  (94  Mass.)  381,^90 

^  Wood   V.    Northwestern   Ins.    Co.  Am.  Dec.  151. 

46  N.  Y.  421.  6  Tallman  v.  Atlantic  Fire  &  Ma- 

2  Koefer    v.    Phoenix    Ins.    Co.    19  rine  Ins.  Co.  4  Al)l).  App.  Dec.   (N. 

Canadian  L.   T.  207.  Y.)  345,  33  How.  Prac.  400. 
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owner  in  the  policies  by  mistake  of  the  agent  the  company  will  be 
estopped  to  deny  the  vendor's  right  to  reoover.' 

It  is  decided  that  insurance  money  collected  by  a  vendor  is  held 
in  trust  for  his  vendee  and  must  be  applied  to  the  payment  of  the 
unpaid  purchase  money.^ 

§  983.  Vendor. — If  a  vendor  has  not  absolutely  parted  with  all 
his  interest  in  the  property,  he  has  an  insurable  interest  to  the 
extent  of  that  retained.^  And  a  vendor  of  land  on  which  is  a  build- 
ing has  an  insurable  interest  therein,  which  the  company  is  estopped 
to  deny,  where,  although  he  delivers  the  deed,  he  does  not  trans- 
fer the  policy,  but  pays  the  assessments  thereon  up  to  the  time 
of  the  loss,  and  also  takes  a  judgment  for  a  part  of  the  purchase 
price,  and  the  facts  are  known  to  the  insurer's  secretary.^"  And  a 
written  contract  of  sale  although  part  of  the  purchase  money  is 
paid  does  not  destroy  the  owner's  insurable  interest  under  a  statute 
providing  that  every  interest  in  property,  or  any  relation  thereto, 
or  liabiHty  in  respect  thereof,  of  such  a  nature  that  a  contemplated 
peril  might  directly  damnify  the  insured,  is  an  insurable  interest. 
And  even  a  change  of  interest  by  the  vendees  taking  possession 
would  only  suspend  the  insurance  until  the  insured  becomes  re- 
invested with  the  title  or  entire  estate,  especially  where  the  statute 
so  provides. ^^ 

A  vendor  of  a  steamboat  has  an  insurable  interest  after  the  sale 
in  the  same  manner  as  vendors  of  other  property,  and  if  he  has 
taken  a  mortgage  to  secure  the  purchase  price,  which  is  invalid,  its 
invalidity  does  not  affect  his  insurable  interest. ^'^  So  the  vendor  of 
a  ship  retains  an  interest  therein,  which  is  insurable,  where  he  has 
sold  it  under  an  agreement  that  he  will  pay  the  purchaser  a  sum 
certain  if  a  loss  happens  within  a  specified  time,  even  though  the 
insurance  be  in  a  mutual  company.^^  And  one  who  sells  goods  to 
be  paid  for  on  delivery  may  insure  them  pending  the  change  of 
ownership.^*     If  the  sale  does  not  vest  the  absolute  title  until  ar- 

■^  Quackenbush  v.  Citizens'  Ins.  Co.  vision  of  risk,  see  §§  903,  904,  1473, 

150  Mich.  555,  114  N.  W.  3SS.  2239  herein. 

8  Smith  V.  Phoenix  Ins.  Co.  91  Cal.  ^^  Bell  v.  Western  Marine  &  Fire 
323,  13  L.R.A.  475,  25  Am.  St.  Rep.  Ins.  Co.  5  Rob.  (La.)  423,  39  Am. 
191,  27  Pac.  738.  Dee.  542. 

9  Norcross   v,    Franklin    Fire    Ins.  ^^  Roid  v.  Cole,  3  Burr.  1512. 

Co.  17  Pa.  St.  429,  55  Am.  Dee.  571.  i*.Iitna  Ins.  Co.  v.  Jackson.  W  B. 

^°  Light    V.    Countrvmon's    ]\lutual  Mon.  55  (Kv.)  242.     See  also  Hume 

Fire  Ins.  Co.  169  Pa.  St.  310,  47  Am.  Ins.  Co.  v.  Heck,  65  111.  111.    "Sold, 

St.  Rep.  904,  32  Atl.  439.  but  not  delivered,"  applies  to  prop- 

^^Moulton  V.  Globe  Ins.  Co.  36  S.  erty  sold,  but  of  which  the  ownership 

Dak.  339,  154  N.  W.  830;  Civ.  Code  has   not    been    changed   by    delivery, 

sees.  1802,  1808,  1809.     As  to  super-  For   distinction    between    this   clause, 
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'  rival  of  the  goods,  the  vendor's  lien  thereon  gives  him  an  insurable 
interest  while  the  lien  exists,  which  a  stoppage  in  transitu  does  not 
divest,  on  the  principle  that  a  stoppage  in  transitu  does  not  rescind 
the  sale,  and  the  vendor  may  sue  for  the  price,  provided  he  be  ready 
to  deliver  the  goods  upon  payment.^* 

But  if  a  vendor  sells  land  on  which  insured  buildings  stand  and 
parts  with  all  his  title,  he  thereafter  has  no  insurable  interest  in  the 
buildings,  and  the  mere  holding  of  a  judgment  for  part  of  the 
purchase  money  does  not  confer  an  insurable  interest,  and  no  re- 
covery can  be  had  on  a  policy  given  for  the  protection  of  the  judg- 
ment.-'^ So  a  transfer  or  sale  of  property  divests  insurable  interest 
Avhere  the  policy  is  not  assigned,^'  or  where  the  insurer  does  not  con- 
sent to  the  transfer  and  the  vendee  goes  into  possession. ^^  And  if 
one  makes  an  absolute  conveyance  of  land,  but  remains  in  posses- 
sion,  the  purchaser  agreeing  to  pay  therefor  out  of  the  proceeds  of  a 
contemplated  sale  if  he  shall  realize  enough  over  the  encumbrances, 
or  such  balance  as  shall  remain  after  satisfying  the  encumbrances, 
he  has  no  insurable  interest  in  the  land.^^  And  after  the  owner  of 
real  estate  which  is  subject  to  a  deed  of  trust  executed  thereon  to 
secure  a  debt  by  his  vendor  sells  and  conveys  the  property,  reserv- 
ing his  vendor's  lien  thereon  for  the  purchase  money,  such  convey- 
ance being  subject  to  the  deed  of  trust,  he  has  no  interest  in  the 
real  estate  except  as  to  his  vendor's  Hen,  and  no  other  insurable  in- 
terest therein,  nor  in  any  moneys  under  a  policy  taken  out  by  the 
mortgagee  for  his  own  benetit.^"  So  where  a  person  sells  and  con- 
veys to  another  before  the  fire,  and  receives  a  portion  of  the  pur- 
chase money,  and  takes  a  judgment  for  the  unpaid  balance  there- 
of, he  retains  no  insurable  interest,  since  the  judgment  is  only  a 
general  lien  which  must  be  satislied  first  out  of  personal  estate,  and 
is  not  a  specific  lien,  as  in  case  of  a  mortgage.^     Nor  does  the  fact 

and  "sold,  but  not  removed,"  see  War-  ^^  Trotter  v.  Calgary,  29  Canadian 

ing   V.    Indemnity   Fire   Ins.    Co.   45  L.  T.  633,  10  W.  L.  R.  267. 

N.  Y.  606,  6  Am.  Rep.  146.  ^^  Balow     v.     Teutonia     Farmers' 

i»Newliall  v.  Vargas,  15  Me.  314,  Mutual  Fire  Ins.  Co.  77  Mich.  540, 

33    Am.    Dec.    617,    where    this    was  43  N.  W.  924. 

directly  so  decided ;  Kymer  v.  Suwer-  20  Baker  v.  Monumental  Saving  & 

Cropp,  1  Camp.  109;  2  Kent's  Com-  Life  Assoc.  58  W.  Va.  408,  3  L.R.A. 

mentaries  (5th  ed.)  541.  (N.S.)   79,  52  S.  E.  403.     See  Dun- 

16  Light  V.  Countrymen's  Mutual  brack  v.  Neall,  55  W.  Va.  565,  47  S. 
Fire  Ins.  Co.  169  Pa.  St.  310,  47  Am.  E.  303  {considered  under  §  982  here- 
St.  Rep.  904,  32  Atl.  439.  in).     See  §  1027  herein. 

17  Bartling  v.  German  Mutual  ^  Grevemeyer  v.  Southern  Mutual 
Lightning  &  Tornado  Ins.  Co.  154  Fire  Ins.  Co.  62  Pa.  St.  340,  1  Am. 
Iowa,  335,  134  N.  W.  864;  Bartling  Rep.  420. 

V,  German  Mutual  Ins.  Co.  —  Iowa, 
— ,  123  N.  W.  63,  39  Ins.  L.  J.  60. 
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that  the  vendor,  who  had  been  paid  for  tlie  goods,  holds  a  wharfin- 
ger's warrant  for  the  payment  of  certain  charges  give  him  an 
insurable  interest.^  And  the  seller  of  outfits  who  surrenders  them 
into  the  possession  of  the  purchaser,  the  master  of  vessel,  has  no 
insurable  interest  therein,  even  though  the  purchaser  agrees  to 
give  the  customary  lien,  it  appearing  that  they  were  sold  uncondi- 
tionally; and  it  was  held  that  giving  possession  to  the  master  de- 
stroyed the  seller's  lien,  and  that  the  use  of  the  outfits  would  de- 
stroy their  identity.^ 

§  983a.  Seller  or  purchaser  of  goods  to  arrive. — A  consignee  of 
goods  to  arrive,  who  entere  into  a  contract  of  sale  for  the  same  and 
retains  the  legal  title  and  complete  control  over  the  goods  at  the  time 
of  loss,  and  could  have  sold  them  to  any  other  purchaser  in  good 
faith,  has  an  insurable  interest  therein,  even  though  said  seller 
would  have  been  liable  in  such  case  to  an  action  for  damages.  This 
is  instanced  by  a  Federal  case,  where  goods  were  shipped,  con- 
signed to  M  and  insured.  Before  their  arrival  M  entered  into  two 
contracts  of  sale,  evidenced  by  a  broker's  bought  and  sold  note,  one 
lot,  part  of  the  first  shipment,  ''duty  paid  ex-dock,  New  York,"  and 
another  lot,  the  second  shipment,  "ex-dock  in  bond,"  both  lots  pay- 
able net  cash  in  ten  days  from  date  of  delivery  order.  The  first 
purchaser's  interest  under  one  of  said,  contracts,  w^as  transferred  to 
i  with  whom  M  entered  into  the  second  contract  of  sale.  Upon 
the  arrival  and  discharge  of  the  goods  M  entered  both  lots  in  the 
■custom  house  in  bond,  apparently  with  F's  consent,  and  delivered 
to  F  two  delivery  orders  addressed  to  the  steamship  company.  No 
duty  was  paid  on  either  lot  and  no  withdrawal  entry  was  made  by 
M  or  withdrawal  permit  obtained.  F's  representative  engaged  a 
bonded  lighter  to  transfer  the  goods  to  a  bonded  warehouse,  direct- 
ed and  supervised  their  loading  on  the  lighter,  which  sank  at  the 
dock  where  loaded,  resulting  in  a  total  loss.  Thereafter  F,  upon 
M's  claim  of  sale  and  delivery  and  that  F  was  obligated  to  pay, 
paid  to  M  a  sum  equal  to  the  price  of  said  goods  and  in  considera- 
tion thereof  took  an  assignment  of  the  claim  against  the  insurer. 
It  was  agreed  that  the  suit  should  be  prosecuted  in  the  name  of  M, 
but  for  the  benefit  of  F.  It  was  held  that  the  legal  title  to  the  goods 
as  they  lay  upon  the  lighter  and  as  they  would  have  lain  in  the 
warehouse  if  they  had  ever  reached  it,  was  in  M  although  on  the 
second  lot  there  was  no  provision  as  to  payment  of  duty,  so  that  M, 
therefore,  had  an  insurable  interest  therein  at  the  time  of  the  loss.* 

2  North  British  Ins.  Co.  v.  Moffat,  *  Marks  v.  Firemen's  Fund  Ins.  Co. 

L.  R.  7  Cora.  P.  25.  (U.  S.  D.  C.)   175  Fed.  222,  39  Ins. 

8  Folsom  V  Merchants'  Mutual  Ins.  ^    j    5^-    ^g.^  -^-9  p^^    ^q^O,  102 

Co.  38  Me.  414.     But  see  Hanoox  v.  '  ^      q      .-     fi      f  i^      i      ^ 

Fishing  Ins.  Co.  3  Sum.  (U.  S.  C.  C.)  ^-  C  A.  6bo.    See  North  of  Ln-hmd 

132,  Fed.  Cas.  No.  G013.  Pure  Oil  Cake  Co.  v.  Archangel  Mari- 
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Again,  where  a  cargo  of  linseed  was  to  be  delivered  at  the  port  of 
destination  in  sound  merchantable  condition,  payment  to  be  made 
after  delivery,  and  it  arrived  safely  at  the  port  of  delivery,  but  a 
part  of  the  cargo  was  lost  by  the  sinking  at  the  wharf  of  a  lighter  on 
which  it  was  put,  but  at  the  time  no  payment  had  been  made  by 
the  purchaser,  it  was  held  that  he  could  not  recover  on  a  policy  on 
the  cargo  assigned  to  him  by  the  seller,  there  being  no  agreement  at 
the  time  of  sale  that  it  should  carry  the  insurance.^  And  one  to 
whom  goods  are  consigned  to  vest  in  him  on  arrival  has  an  insur- 
able interest  in  them  from  such  time,  and  if  they  are  shipped  at 
his  risk,  or  are  to  be  at  his  risk  from  the  time  of  sale,  he  may  in- 
sure at  once.^ 

§  984.  Vendee. — One  who  has  received  a  deed  of  property  and 
taken  possession  under  a  claim  of  ownership  in  fee  simple  has  an 
insurable  interest,  arid  the  validity  of  his  title  cannot  be  questioned 
by  the  insurers.'  And  a  grantee  under  a  void  deed  of  gift  as 
against  the  grantor's  creditors  has  an  insurable  interest  in  a  build- 
ing  where  the  property  is  adjudged  subject  to  payment  of  any  un- 
satisfied balance  under  the  judgment  against  the  grantor,  and  the 
property  is  sold  leaving  a  balance  due  of  more  than  the  proceeds  of 
the  insurance.  In  such  case  the  insured  is  owner  of  the  property 
subject  to  an  incumbrance.^  So  a  purchaser  in  possession  of  a 
house  has  an  insurable  interest  to  the  full  value  of  the  house,  and 
may  recover  such  value  within  the  amount  insured  upon  a  total 
loss,  notwithstanding  a  previous  policy  taken  out  by  his  vendor 
upon  the  same  property.^  But  one  claiming  property  under  con- 
veyances to  and  from  a  fictitious  person  has  no  insurable  interest 
therein,  unless  in  possession  at  the  time  the  policy  of  insurance  is 
issued.  In  such  case,  the  conveyance  from  a  fictitious  grantor  raises 
no  presumption  of  possession  thereunder.^" 

And  if  one  has  the  full  title  to  personal  property,  he  has  an  in- 
surable interest  therein,  even  though  he  is  bound  to  account  to 
another  for  a  portion  of  the  proceeds  therefrom.^^     So  proof  that  a 

time  Ins.  Co.  10  L.   R.   Q.  B.   249,  Car.  413,  59  L.R.A.   319,  42   S.   E. 

eonsidcrecl  under  ^  984  herein.  184,  31  Ins.  L.  J.  881. 

5  North  of  England  Pure  Oil  Cake  ^  ^Etna  Fire  Ins.  Co.  v.  Tyler,  16 

Co.  V.  Archangel  Maritime  Ins.   Co.  Wend.  (N.  Y.)  385,  30  Am.  Dec.  90. 

10  L.  R.  Q.  B.  249,  13  Eng.  Rul.  Cas.  "  David    v.     Williamsburgh     City 

360.     See  §  983a  herein.  Fire  Ins.  Co.  7  Abb.  N.  C.   (N.  Y.) 

^  Fragam  v.  Long,  4  Barn.   &   C.  47. 

219,  ^^  Queen    Ins.    Co.    v.    Leonard,    9 

■^Home    Ins.    Co.    v.    Oilman,    132  Ohio  Cir.  Ct.  Rep.  46,  33  Week.  L. 

Ind.  7,  13  N.  E.  118.  Bull.  46,  Ohio  C.  D.  49,  2  Ohio  Dec. 

*  Steinmeyer  v.   Steinmeyer,  64  S.  122. 
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plaintiff  himself  purchased  goods  and  paid  for  them  in  prima  facie 
evidence  of  an  insurable  interest.^^  So  the  purchaser  of  a  vessel  on 
which  there  is  a  bottomry  bond  without  his  knowledge  may  insure 
his  interest. ^^  So  the  buyer  has  an  insurable  interest  in  goods  in 
transit  to  him  under  contract."  And  where  oats  had  been  sold  to 
A,  and  he  being  informed  that  they  were  to  be  shipped  in  a  packet 
on  his  account  insured  them,  but  the  packet  refused  to  touch  at  the 
port  of  delivery,  and  the  vendor  sold  them  again  to  another  to 
whom  he  delivered  the  bill  of  lading,  it  was  held  that  an  assignment 
of  the  policy  by  A  to  the  seller  did  not  afi'ect  the  validity  of  the 
policy,  and  a  recovery  might  be  had  thereunder  for  the  benefit  of 
the  person  to  whom  the  property  had  passed.^*  So  a  vendee  who 
has  the  legal  title  and  possession  of  household  furniture  may  in- 
sure it  as  his,  although  it  is  in  the  custody  of  another  in  a  house  oc- 
cupied by  the  latter,  and  although  the  policy  does  not  state  such 
fact,  but  merely  describes  the  house  and  its  location.^®  Again, 
where  a  manufacturer  insured  as  absolute  owner  a  stock  of  goods  on 
hand  as  "his  own  or  held  by  him  in  trust,  or  sold  but  not  delivered, 
for  which  he  may  be  held  liable"  and  thereafter  sold  and  delivered 
said  goods  under  an  agreement  that  the  total  output  of  the  seller's 
plant  should  become  the  vendee's  property  as  soon  as  manufactured 
and  subject  to  the  latter's  orders  as  to  shipment  and  that  meantime  it 
should  be  stored  in  the  insured  seller's  warehouses  leased  therefor 
to  the  vendee,  and  said  assured  assumed  all  loss  or  damage  except  by 
fire  and  said  goods  were  to  be  insured  by  the  vendee,  the  seller  to  pay 
the  premiums,  it  was  decided  that  the  vendee  was  vested  with  the 
title  and  entire  insurable  interest  in  case  of  loss  by  fire,  and  it  was 
its  duty  to  take  out  insurance  in  its  name,  the  seller  to  pay  the 
premiums.  It  was  also  held  that  the  sole  interest  remaining  in  the 
seller  was  that  of  custodian  or  caretaker  of  the  stored  goods  and  that 
he  w^as  free  from  any  and  all  loss  except  by  fire,  and  such  interest  as 
custodian  or  caretaker  was  not  held  "in  trust"  under  the  intent  of 
the  policy  as  those  words  apply  only  to  cases  of  bailment  where  the 
bailee  is  responsible  to  the  owner,  and  the  seller  by  agreement  was 
relieved  of  all  responsibility  in  case  of  fire." 

12  Sturm  V.  Atlantic  Ins.  Co.  3  App.  ^^  Ljtlle  v.  Pho-nix  Ins.  Co.  123 
Div.   344,   38   N.   Y.    Supp.   281,   ^3    Mass.  380,  25  Am.  Rep.  96. 

N.  Y.  77,  80.  "  Burke  v.  Continental  Ins.  Co.  184 

13  Williams  V.  Smith,  2  Caines  (N.  N.  Y.  77,  76  N.  E.  1086.  n-v"tr  <)1  X.  Y. 
Y.)  1.  13,  2  Am.  Dec.  209.  Sujip.  402,  100  App.  Div.  408,  s.  e. 

14  Filley  V.  Pope,  115  U.  S.  213,  29  184  N.  Y.  570,  76  N.  E.  1086,  s.  c.  112 
L.  ed.  373,  6  Sup.  Ct.  49.  Cited  in  N.  Y.  Supp.  865.  128  App.  Div.  391. 
Harrison  v.  P'ortiap:e,  161  U.  S.  57,  As  to  bailor  and  bailee,  see  §  922 
65,  40  L.  ed.  619,  KJ  Sup.  Ct.  488.  herein. 

15  Spark(>s  v.  :Marshall,  2  Bing.  (N. 
C.)  761,  3  Scott,  172. 
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§  984a.  Vendor  and  vendee:  improvements. — Where  a  vendor 
sells  land  with  buildings  thereon  with  an  exception  in  the  deed  of 
the  right  to  remove  them  within  a  specified  time,  and  if  not  removed 
to  forfeit  the  right  thereto,  said  buildings  upon  such  forfeiture  to 
become  the  absolute  property  of  the  purchaser,  said  vendor  is  the 
owner  of  and  retains  his  interest  in  said  buildings  until  forfeiture 
under  the  exception,  and  can  recover  the  real  value  of  said  buildings 
at  the  time  of  the  loss  and  not  their  relative  value  for  the  purposes 
of  removal. ^^  But  if  a  building  is  erected  upon  the  lands  of  another 
by  the  vendor  under  an  agreement  for  occupation,  but  his  right  of 
occupation  has  ceased,  such  vendor  has  no  insurable  interest  therein 
and  no  title  passes  to  his  vendee  and  he  has  therefore  no  insurable 
interest.-^^ 

One  who  holds  land  under  a  contract  of  purchase,  has  an  in- 
surable interest  in  a  building  which  he  is  erecting  thereon.^"  And 
where  one  under  his  contract  of  purchase  is  to  erect  a  building  upon 
the  land  and  is  in  possession  he  has  an  equitable  insurable  interest  ^ 
and  one  who  has  erected  buildings  upon  land,  the  title  to  which  is 
to  be  conveyed  to  him  on  the  performance  of  certain  conditions, 
has  an  insurable  interest.^  So  a  purchaser  has  an  insurable  interest 
in  a  building  to  be  erected  upon  his  land  by  a  contractor  who  pays 
the  premiums  under  a  policy  taken  out  in  the  name  of  the  vendor's 
agent  payable  to  said  contractor  as  his  interest  might  appear,  the 
balance  payable  to  said  purchaser.^ 

§  985.  Purchaser  under  execution  or  judicial  sale. — Where  prop- 
erty is  levied  on  and  sold  under  execution,  the  purchaser  has  an 
insurable  interest  therein,*  even,  though  he  neither  pays  money  nor 
takes  a  deed  therefor.^  In  this  last  case,  however,  the  nature  of  the 
interest  was  fully  disclosed  to  the  insurer.^  So  the  purchaser  at  a 
judicial  sale  has,  prior  to  obtaining  the  officer's  deed  or  possession, 

18  Washington  Mills  Emerv  Manu-  2°  Hall  v.  Niagara  Fire  Ins.  Co,  93 

facturins-  Co.  v.  Commercial  Fh-e  Ins.  Mich.  184,  18  L.R.A.  135,  32  Am.  St. 

Co.  (U.  S.  C.  C.)  13  Fed.  64C,  citing  Rep.  497,  53  N.  W.  727. 

Fowle  V.   Springfield  Fire  &  Marine  ^  Bode  v.   Firemen's   Ins.   Co.- 103 

Ins.  Co.  122  Ma^ss.  191,  23  Am.  Rep.  Mo.  App.  289,  77  S.  W.  116. 

303;   Hope  Mutual  Ins.   Co.  v.  Bro-  ^  Southern  Ins.  &  Trust  Co.  v.  Lew- 

laski,  35  Pa.  St.  282  (both  considered  is,  42  Ga.  587;  Oakman  v.  Dorches- 

under  §  961a  herein).  ter  ^lutual  Ins.  Co.  98  ^lass.  57. 

As  to  tenant,  lessee  or  sub-lessee :  ^  Houran    v.    ^-Etna    Ins.    Co.    183 

improvements,  see  §  961a  herein.  Mich.  418,  150  N.  W.  137,  part  of 

As   to    building   contractors,    etc. :  court  dissenting, 

improvements,  see  §  996  herein.  *  Curtis  v.  Home  Ins.   Co.  1  Biss. 

As  to  one  expending  money  for  his  (U.  S.  C.  C.)  485,  Fed.  C&s.  No.  3503. 

own    benefit    on    another's    property,  ^  ^^Fltna  Ins.  Co.  v.  Miers,  5  Sneed 

see   §   1000   herein.  (37  Tenn.)   139. 

1^  Niagara  Fire  Ins.   Co.  v.  Lane,  ^  ^TCtna  Ins.  Co.  v.  Miers,  5  Sneed 

162  Ky.  605,  172  S.  W.  1090.  (37  Tenn.)  139. 
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an  insurable  interest  in  the  property.'  And  the  purchaser  at  an 
execution  sale  of  the  equity  of  redemption,  or  interest  of  an  owner 
in  land  who  had  mortgaged  it,  has  an  insurable  interest,  and  in  the 
absence  of  evidence  of  the  value  of  the  equity  of  redemption  the 
indemnity  provided  for  in  the  policy  can  be  recovered ;  that  is 
the  owner  of  the  equity  of  redemption  can  recover  the  amount  of 
the  physical  damage  done  to  the  property  insured  not  exceeding  the 
sum  named  in  the  policy.*  And  where  such  purchaser  agreed  to 
sell  to  another,  and  received  the  consideration,  the  last  vendee  was 
held  to  be  in  equity  the  absolute  and  sole  owner,  even  though  he 
had  not  the  deed  thereof,  it  having  been  executed  to  another  by  mis- 
take.^ So  such  a  purchaser  has  an  insurable  interest  even  though 
the  validity  of  his  title  is  being  contested.^"  But  where. a  paid-up 
life  insurance  policy  in  favor  of  the  sister  of  the  insured  and  her 
minor  children  is  sold  under  order  of  court  to  raise  money  for  the 
support  of  the  children  to  a  purchaser  having  no  insurable  interest 
in  the  life  of  the  insured,  he  does  not  acquire  absolute  title  upon 
confirmation  made  without  objection,  but  must  account  to  the 
children  for  the  surplus  after  deducting  what  he  pays  at  the  sale.^^ 

§  986.  Purchaser  in  possession  of  land,  title  not  to  pass  till  build- 
ing completed. — A  purchaser  in  possession  of  real  estate  has  an 
insurable  interest  therein,  even  though  the  title  is  not  to  pa.ss  till  a 
building  is  completed  in  a  limited  time  therefor,  to  be  specified  in 
the  contract,  the  building  being  destroyed  before  that  time;  the 
purchase  price  having  been  paid  and  deeds  executed  after  the  loss.^^ 

§  987.  One  in  possession  under  claim  of  right. — If  a  person  is  in 
possession  of  real  estate  under  a  bona  fire  claim  of  right,  to  the 
exclusive  use  and  enjoyment  of  the  same,  and  there  is  no  claim  of 
adverse  right  or  interest  therein  by  any  other  person,  he  has  an 
insurable  interest  in  the  property,  and  is"  the  entire,  sole,  and  uncon- 
ditional owner.^^  So  where  a  party  has  possession  of  proi)erty  at 
the  time  of  the  insurance  and  of  the  loss,  he  is  entitled  to  recover 
the  entire  amount  insured,  notwithstanding  there  may  be  a  ques- 
tion as  to  the  validity  of  his  title. ^*     And  under  such  claim  and 

■^  Cropper  v.  Brown,  76  N.  J.  Eq.  ^^  Irons  v.  United  States  Life  Ins. 

406,  130  Am.  St.   Rep.  770,  74  Atl.  Co.  128  Kv.  640.  129  Am.  St.  Rep. 

986.  .nS.  108  S.  W.  904. 

*  Jenks  V.   Liverpool   &  London  &  ^^  Duprov  v.  Delaware  Ins.  Co.  (U. 

Globe  Ins.  Co.  206  Mass.  591,  92  N.  S.  C.  C.)   63  Fed.  680,  24  Ins.  L.  J. 

E.    998,    cited    in    Adams    v.    Nortli  161.     See  §§  961a.  984a  herein. 

American    Ins.    Co.    210    Mass.    doO,  ^^  Miller   v.    Alliance    Ins.    Co.    of 

552.  Boston,  7  Fed.  649.     See  Stevenson 

^Lebanon  Mutual  Ins.  Co.  v.  Erb,  v.  London  &  Laiicasliire  Fire  Ins.  Co. 

112  Pa.  St.  149.  4  Atl.  8.  26  U.  C.  Q.  B.  148.    See  §  977  herein. 

^°  Frierson  v.  Brenham,  5  La.  Ann.  "  Frierson  v.  Brenham,  5  La.  Ann. 

540,  52  Am.  Dec.  603.  540,  52  Am.  Dec.  603. 
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holding,  the  fact  tliat  the  title  is  defective,  or  insolvent,  or  even 
fraudulent,  will  not  affect  the  insurance. ^^  So  the  possession  of 
property  by  one  claiming  title  under  a  deed  is  sufficient  evidence 
of  ownership  to  give  a  person  insurable  interest  in  the  property, 
even  though  the  deed  is  not  properly  acknowledged.^®  So  one  has 
an  insurable  interest  where  he  is  in  possession  claiming  sole  owner- 
ship where  he  has  acquired  the  same  for  a  consideration  and  his 
title  has  not  been  judicially  held  invalid."  So  one  who  acquires 
possession  under  a  quitclaim  deed  from  the  owner  of  the  building 
under  a  belief  that  he  obtains  title  thereto,  and  erects  another  build- 
ing, has  an  insurable  interest  therein  where  he  continues  in  pos- 
session to  the  time  of  loss  even  though  he  knows  that  another  has 
title  to  the  land.^^ 

Again,  possession  with  claim  of  ownership  of  personal  property 
invests  one  with  an  insurable  interest  therein,  and,  if  an  insurance 
company  insures  such  property,  and  loss  occurs,  it  cannot  defend 
itself  against  payment  on  the  ground  that  the  insurer  holds  the 
property  in  trust  for  another,  even  to  enable  such  other  to  con- 
summate a  fraud,  if  it  effects  the  insurance  without  inquiry  as  to 
the  title,  and  without  express  and  positive  false  representations  as 
to  the  ownership  of  the  title  believed  in  and  acted  upon  by  the  in- 
surer.^^  So  one  who  holds  goods  under  a  claim  of  rigfit  has  an 
insurable  interest  therein,  not.vithstanding  a  liability  may  exist 
for  their  conversion  by  him.^° 

§  988.  One  in  possession  with  power  of  sale. — One  in  possession 
of  property  belonging  to  another,  with  power  of  attorney  to  sell 
the  same,  and  who  has  advanced  a  portion  of  the  purchase  money 
on  the  property,  has  an  insurable  interest  therein.^ 

§  988a.  Government  stamps:  insurable  interest  in. — A  postmaster 
has  an  insurable  interest  in  money  and  uncanceled  United  States 
government,  post  office  and  revenue  stamps,  held  by  him  in  trust 
or  on  commission  or  sold  and  not  removed,  as  such  postmaster  is 
charged  with  such  funds  and  stamps  and  is  accountable  to  the 
government  therefor.'^     And  a  tobacco  company  has  an  insurable 

15  Travis  v.  Continental  Ins.  Co.  Donlon,  16  Colo.  App.  416,  66  Pac. 
32  Mo.  App.  198;-Stockclale  v.  Dun-    249. 

lap,  6  Mees.  &  W.  224;  Plioenix  Ins.        ^^  Rochester  Loan  &  Banking  Co.  v. 
Co.  V.  Mitchell,  67  111.  43.  Liberty  Ins.  Co.  44  Neb.  537,  48  Am. 

16  Sanford  v.  Orient  In.s.   Co.   174    St.  Rep.  475,  62  N.  W.  877. 

Mass.  416,  75  Am.  St.  Rep.  358,  54  20  ^ew  York  v.  Brooklyn  Ins.  Co. 

N.  E.  883.  41  Barb.  (N.  Y.)  231. 

1'  Helvetia  Swiss  Fire  Ins.  Co.  v.  1  Bru^oer  v.  State  Investment  Ins. 

Edward  P.  Allis  Co.  11  Colo.  App.  Co.  5  Saw.    (U.  S.  C.  C.)   304,  Fed. 

i  264,  53  Pac.  242.  Cas.  No.  2,051. 

18  American    Central    Ins.    Co.    v.  ^  General    Accident,    Fire    &    Life 
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interest  in  internal  revenue  stamps  where  it  owns  them  absolutely, 
having  purchased  and  paid  for  them  to  use  on  packages  of  its 
tobacco  as  manufactured,  and  this  insurable  interest  is  not  affected 
by  the  right  to  reimbursement  under  the  conditions  provided  in  the 
statute  therefor.^ 

§  989.  One  in  possession  to  care  for  and  rent  property. — One 
in  possession  under  an  agreement  to  care  for  and  rent  property  and 
to  keep  it  insured,  has  an  insurable  interest  in  the  same,  notwith- 
standing neither  a  legal  or  equitable  title  in  the  land  is  vested  in 
him.*  V 

§  990.  One  in  possession  or  occupation:  generally. — A  railroad 
company  has  an  insuraljle  interest  in  freight  cars  in  its  possession 
and  use  belonging  to  another  company.^  So  proof  of  possession  and 
actual  occupancy  will  sustain  an  insurable  interest.^  And  an  occu- 
pant of  premises  has  an  insurable  interest  therein  where  the  loss 
is  total  whether  he  holds  a  life  estate  or  not.'^  But  where  a  person 
has  no  right  to  remove  building-s  erected  by  him  upon  another's  land 
and  his  right  to  occupy  such  buildings  has  ceased  he  has  no  insur- 
able interest  therein.^ 

§  991.  Mere  intruder  or  trespasser. — One  who  is  a  mere  intruder 
or  trespasser,  without  title  or  color  of  title,  who  has  entered  with- 
out license  or  authority,  has  no  insurable  interest  in  the  property.^ 

§  992.  Disseisor. — The  disseisor  is  so  far  the  owner  as  to  have  an 
insurable  interest  in  the  property.^"  In  this  case  the  court  said: 
^'A  person  seised  of  lands  under  a  title  by  disseisin  may  be  con- 
sidered as  the  owner,  especially  if  the  disseisee's  right  of  entry  has 
been  tolled;  for  if  the  disseisee  has  not  a  right  to  enter,  but  only  a 
right  of  action,  he  is  not  the  absolute  owner  of  the  land.  The 
disseisor  is  the  owner  though  his  title  may  be  defeasible." 

§  993.  Purchaser  of  legacy:  life  risk. — If  one  purchases  a  legacy 
to  which  another  will  be  entitled  on  arriving  at  a  certain  age,  he  has 
an  insurable  interest  in  the  legatee's  life,  and  the  fact  that  during 
the  continuance  of  the  policy  the  legatee  attains  the  age  at  which 

Assur.    Corp.    v.    Stratton,    1G5    Ky.  IMarseilles  Mfg.  Co.  1  Gihn.   (6  111.) 

754,  178   S.   W.   1060    (burglary  in-  2:5(5.     See  People's  Fire  Ins.   Co.  v. 

surance).                                         '  Heart,  24  Ohio  St.  331. 

3  United  States  v.  American  Tobac-  '  Fadden  v.  Phoenix  Ins.  Co.  77  N. 
CO  Co.  166  U.  S.  468,  41  L.  ed.  1081,  H.  3n2.  92  Atl.  385. 

17  Sup.  Ct.  619.  ^  Niagara    Fire   Ins.    Co.   v.   Lane, 

4  Cross  V.   National   Fire  Ins.   Co.    162  Ky.  665,  172  S.  W.  1090. 

132  N.  Y.  133,  30  N.  E.  390,  43  N.  Y.  ^  Sweeny  v.  Franklin  Ins.   Co.  20 

St.  Rep.  482.  Pa.  St.  337. 

5  Commonwealth  v.  Hide  &  Leather  ^°  Curry  v.  Commonwealth  Ins.  Co. 
Co.  112  Mass.  136,  17  Am.  Rep.  72.  10  Pick.  (27  JNIass.)  535,  20  Am.  Dec. 
See  §§  898,  925  heroin.  547. 

^Illinois  ]\IuUial   Fire  Ins.   Co.   v. 
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he  would  have  been  entitled  to  receive  the  legacy,  does  not  defeat 
the  right  of  the  purchaser  to  recover  on  the  policy,  the  legatee  hav- 
ing died  before  the  term  expired  for  which  the  policy  was  issued." 
§  994.  Owner:  absolute  interest. — An  absolute  interest  in  prop- 
erty is  an  interest  which  is  so  completely  vested  in  the  individual,, 
that  he  cannot  be  deprived  of  it  without  his  consent.^^  But  an  abso- 
lute right  of  property  does  not  necessarily  constitute  an  ingredient 
in  determining  the  question  of  insurable  interest ;  ^^  for  if  one 
insures  under  a  statement  that  he  is  the  owner,  he  is  only  bound  tO' 
prove  an  insurable  interest,  which  is  such  a  title  as  that,  should 
there  be  a  loss  without  insurance,  it  would  fall  upon  him.^*  But 
the  prima  facie  presumption  of  seisin  in  fee,  arising  out  of  the  pos- 
session and  occupation  of  real  property  by  one  who  claims  to  be^ 
the  owner  thereof,  is  sufficient,  in  the  absence  of  proof  of  an  out- 
standing title  in  others,  or  of  any  encumbrance  on  the  property 
to  show  an  insurable  interest  therein. ^^  And  an  insurable  interest 
may  conclusively  be  presumed  to  have  been  insured  from  failure 
to  make  inquiries  as  to  title,  together  with  acts  constituting  waiver 
on  the  part  of  the  insurer. ^^  If  one  owns  a  mill  and  insures  it  in 
his  name  as  owner,  his  right  to  recover  is  not  defeated  by  an  agree- 
ment made  with  another  to  use  it  in  partnership,  sharing  the 
profits  and  loss  thereof  equally.^'''  And  a  policy  of  insurance  on 
goods  in  the  name  of  one  person  is  not  avoided  by  the  fact  that  they 
were  purchased  in  the  names  of  himself  and  another,  with  the  lat- 
ter's  consent;  the  goods  in  fact  being  the  sole  property  of  the 
former.^^  In  a  Massachusetts  case,  A  procured  a  policy  of  insur- 
ance against  loss  by  fire  ''on  his  dwelling-house."  He  had  pre- 
viously conveyed  the  land  on  which  the  house  stood  by  warranty 
deed  to  B,  to  secure  the  latter  from  liability  as  a  surety  on  a  recogni- 
zance, B  at  the  same  time,  and  as  part  of  the  same  transaction,, 
giving  A  an  instrument  of  defeasance,  which  was  not  recorded.  A 
loss  by  fire  occurred,  and  the  land  was  subsequently  reconveyed 

"  Law  V.  London  Indisputable  Life  Neb.  811,  40  L.R.A.  408,  68  Am.  Rep.. 

Policy  Co.  24  L.  J.   Ch.  190,  1  Jur.  637,  74  N.  W.  269. 

N.  S.  178,  1  Kay  &  J.  223.     .  Representations    and     warranties ; 

^^  Hough  V.  City  Fire  Ins.  Co.  29  interest   and   title;   disclosure,  see   § 

Conn.  10,  76  Am.  Dec.  581.  2026  herein. 

^3  Sturm   V.    Atlantic   Mutual   Ins.  As  to   concealment  and   disclosure 

Co.  3  App.  Div.  344,  38  N.  Y.  Supp.  in  marine  risks,  see  §§  1786  et  seq. 

281.     See  §§  8SS,  893  herein.  herein;   same,   in  other  than   marine- 

^^  Lvcomine:  Fire  Ins.  Co.  v.  Jack-  risks,  see  §§  1844  et  seq.  herein, 

son,  83  111.  .302,  25  Am.  Rep.  386.  i'  Rice  v.  Provincial  Ins.  Co.  7  U. 

15  Franklin  Ins.  Co.  v.  Cliicago  lee  C.  C.  P.  548. 

Co.,    36    Md.     102,     11     Am.     Rep.        ^^  Qould  v.  Mutual  Fire  Ins.  Co.  47 
469.  Me.  403,  74  Am.  Dec.  494.    See  Bell 

16  Phoenix  Ins.   Co.  v.  Fuller,   53  v.  Ansley,  16  East,  141. 
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to  A.  It  was  held  that  A  had  an  insurable  interest;  that  in  the 
absence  of  any  provision  in  the  policy  that  the  interest  of  the 
assured  should  be  particularly  described,  the  description  in  the 
policy  was  sufficient,  and  that  a  statement  by  him  in  his  proof  of 
loss  that  ''the  property  belongs  exclusively  to  me,  and  no  one  else 
has  any  interest  therein,"  did  not  avoid  the  policy.^^  Again,  where 
one  erected  a  schoolhouse  for  the  town,  and,  in  accordance  with  a 
contract  so  to  do,  bought  the  land  upon  which  it  was  located,  and  it 
was  used  as  a  schoolhouse  by  the  town,  and  the  builder  and  owner 
of  the  land  participated  in  town  meetings  at  which  money  was 
raised  to  insure  the  building,  it  was  held  a  question  for  the  jury 
whether  the  town  had  such  an  ownership  as  to  give  it  an  insurable 
interest  in  the  building.^^  An  equitable  interest  in  property  is  an 
insurable  interest,  and  mav  be  insured  as  such,^  or  it  mav  be  in- 
sured  under  the  general  name  of  property.^ 

§  994a.  Easement  of  support  in  party  wall. — An  easement  of  sup- 
port in  one-half  of  a  party  wall  is  an  insurable  interest  in  the 
owner  of  the  other  half.^ 

§  995.  Owner  of  land:  buildings  constructing  under  contract. — 
Tlie  owner  of  land  upon  which  buildings  are  being  constructed 
under  a  contract  for  labor  and  materials,  payment  to  be  made  when 
the  work  is  completed,  has  an  insurable  interest  in  the  buildings 
although  the  loss,  in  the  absence  of  insurance  would  be  borne  by 
the  contractor.* 

"Walsh  V.  Philadelphia  Fire  As-  C.  C.  A.  293,  40  Ins.  L.  J.  356  (cit- 

soc.  127  Mass.  383.  inq  Columbian  Ins.  Co.  v.  Lawrence. 

2«BatcheIler    v.    Commercial    Ins.  2  Pet.   (U.  S.)  25,  46,  7  L.  ed.  335; 

Co.  143  Mass.  495,  10  N.  E.  321.  Guiterman  v.  German-American  Ins. 

^Hou.eh  V.  City  Fire  Ins.  Co.  29  Co.  Ill  Mich.  626,  627,  3  Det.  Lee. 

Conn.  10,  76  Am.  Dec.  581;  Bartlett  N.  806,  70  N.  W.  135,  26  Ins.  L.  J. 

V.  Walter,  13  Mass.  267,  7  Am.  Dee.  727,  728;   Sanders  v.  Martin,  2  Lea 

143;  Oliver  v.  Greene,  3  Mass.  133,  3  (Tenn.)   213,  215,  31  Am.  Rep.  598. 

Am.  Dec.  96;  Strong  v.  Farmers'  Ins.  The  real  controversy  upon  this  branch 

Co.  10  Pick.   (27  Mass.)  40,  20  Am.  of  the  case  turned  upon  the  question 

Dec.   507;    Dohn  v.   Farmers'    Stock  whether  this  easement  of  support  was 

In.s.  Co.  5  Lans.  (N.  Y.)  275;  Hume  actually  covered  by  the  policv).     See 

Small  &  Co.  V.  Providence- Washing-  §§  888^  2038  herein, 

ton  Ins.  Co.  23  S.  C.  190.     See  §  896  *  Foley  v.  Farraeut  Fire  Ins.  Co. 

lierein.  152  N.  Y.  131,  43  L.R.A.  264.  46  N. 

2  .F.tna  Fire  Ins.  Co.  v.  Tyler,  16  E.  318,  26  Ins.  L.  J.  598,  aff'g  71  Ilun 
Wend.  (N.  Y.)  385,  30  Am.  Dec.  90,  (N.  Y.)  369,  24  N.  Y.  Supp.  1131, 
aflfirming  12  Wend.  (N.  Y.)  507.  55  N.  Y.  St.  Rep.  7,  23  Ins.  L.  J.  78. 

Equitable  interest  may  be  covered  As  to  tenant,  lessee  or  sublessee; 

by    the    term    property,    see    §    1716  improvements,  see  §  961a  heroin, 

b^i'^in-  As  to  vendor  and  vendee:  improve- 

3  Nelson  v.  Continental  Ins.  Co.  31  ments,  see  §  984a  herein. 
L.R.A.(N.S.)  598,  182  Fed.  783,  105 
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§  996.  Contractors:  builders:  materialmen:  mechanics. — There 
would  seem  to  be  no  question  but  that  contractors  and  builders,  both 
upon  principle  and  authority,  and  independent  of  an}^  statutory- 
lien,  have  an  insurable  interest  in  buildings,  or  in  work  done  there- 
on, while  they  are  to  receive  payment  on  instalments  and  a  final 
payment  on  completion,  and  acceptance  of  the  building  by  the 
usual  form  of  the  contract,  or  in  case  payment  is  only  to  be  made 
on  final  completion.^  A  building  contractor  has  an  insurable  in- 
terest where  he  is  to  furnish  materials  and  erect  a  building ;  ^  or 
where  his  agreement  is  to  tear  down  an  old  building  and  erect  a  new 
one  in  consideration  of  the  old  materials  and  a  certain  amount 
in  cash,  and  he  has  such  interest  even  though  most  of  the  cash 
has  been  paid.'  So  a  building  contractor  has  an  insurable  interest 
in  a  building  under  construction  by  him  where  he  is  vendee  under 
an  agreement  to  erect  buildings.*  A  building  contractor  has  also 
an  insurable  interest  in  buildings  to  be  erected  by  him  upon  the 
purchaser's  land  said  purchaser's  interest  in  the  land  contract  being 
assigned  to  him  as  security  for  the  amount  due  him,  and  recovery 
may  be  had  where  the  contractor  pays  the  premiums,  even  though 
the  policy  is  taken  out  in  the  name  of  the  vendor's  agent,  who  had 
no  interest  whatever  in  the  property  and  knew  nothing  about  the 
insurance,  and  the  policy  was  payable  to  said  contractor  "as  his  con- 
tract interest  may  appear"  and  the  balance  to  the  purchaser.^  And 
where  he  is  to  be  paid  a  specified  amount  and  is  to  furnish  ma- 
terials he  has  an  insurable  interest  to  the  value  of  the  building 
even  though  part  payment  has  been  made.^°  It  is  held,  however, 
that  a  contractor  for  a  building  under  construction  may  have  an 
insurable  interest  to  the  extent  of  the  amount  due  him."  Again, 
a  contractor  has  an  insurable  interest,  to  its  full  value,  in  a  build- 

5  Protection  Ins.  Co.  v.  Hall,  15  B.  Ins.    Co.   94   S.    Car.   366,   77   S.   E. 

Mon.  (54  Ky.)  411;  Commercial  Fire  1108.     See  note  43  L.R.A.  664,  665. 

Ins.  Co.  V.  Capital  City  Ins.  Co.  81  'King    v.    Phoenix    Ins.    Co.    195 

Ala.  320,  60  Am.  Rep.  162,  8  So.  222;  Mo.   290,   113   Am.    St.   Rep.   678,   6 

Mitchell  V.  Home  Ins.  Co.  32  Iowa,  ^JJ-  &  Eng.  Ann.  Cas.  618,  92  S.  W. 

421;  German  Fire  Ins.  Co.  V.  Thomp-  t'r^              •  ,    xt   • 

son,  43  Kan.  567,  19  Ins.  L.  J.  884,  ^     ^i^Tr^     ^i"^""-^^o'-   S":    ""' 

23  Pae.  608.  ^^^"^'  ^^^  ^^^-/V'  1  ^'"Z     ■i«. 

,      ,      ,  ,    ,  ,   ,  ^  Houran    v.    Aetna    Ins.    Co.    183 

As  to  tenant,  lessee  or  sub-lessee :    ^^-^^^  ^^g   ^^q  ^   ^^,_  -^3^  ^    ^-^-^^^ 

improvements,  see  §  961a  herein.  court 

■     As  to  vendor  and  vendee:  improve-        10  ui.^er  v.  Phenix  Ins.  Co.  61  S. 

ments,  see  §  984a  herein.  Car.  459,  39  S.  E.  712,  31  Ins.  L.  J. 

As   to   one   expending   money    for  28. 
his  own  lienefit  on  another's  proper-        n  Western   Assur.   Co.   v.   Hillyer- 

ty,  see  §  1000  herein.  Deutseh-Jarratt     Co.    —    Tex.     Civ. 

^  Sammons  v.  American  Home  Fire  App.  — ,  167  S.  W.  816. 
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inp;  being  erected  by  him  under  contract  to  keep  it  insured  for  the 
owner's  benefit,  and  where  he  has  taken  out  poHcies  in  his  own 
name,  he  must  sue  alone.^^  And  where  materiahnen,  being  un- 
wilUng  to  furnish  lumber  to  the  owner  on  his  credit,  without  secur- 
ity agreed  with  the  hitter  that  he  should  insure  for  their  benefit, 
which  was  done,  the  policy  being  efi'ected  in  their  name  both  upon 
the  himlier  and  the  houses  to  be  erected,  it  was  held  that  they  had 
an  insurable  interest,  and  could  recover.  It  also  appeared  that  the 
statute  gave  materialmen  a  lien,  but  this  fact  did  not  control  the 
decision. ^^  But  where  the  insurance  was  effected  by  a  contractor 
"for  whom  it  might  concern,"  under  an  agreement  with  the  owner 
to  divide  the  proceeds  of  the  insurance,  and  a  loss  occurred,  it  was 
held  that  the  materialman  had  no  claim  on  the  money  paid  under 
the  policy.^*  And  a  cai'penter  to  whose  shop  lumber  is  sent  by  the 
owner,  to  be  worked  up  for  use,  has  no  claim  upon  the  amount  of 
insurance  money  paid  to  the  owner  under  a  policy  effected  upon 
the  lumber  for  the  latter's  benefit. ^^ 

§  997.  Advances. — An  insurable  interest  may  exist  by  reason  of 
a  liei)  for  advances  arising  under  the  law,  custom,  or  contract, ^^  and 
if  the  owners  of  a  fishing  vessel  have  a  lien  on  the  catch  for  money 
expended  for  bait,  such  money  may  be  insured  under  the  term 
"advances."  ^"^  So  one  advancing  money  for  supplies  and  repairs 
for  and  on  a  vessel  has,  by  reason  of  his  lien,  an  insurable  interest. ^^ 
Advances  under  a  policy  effected  at  Lloyds,  wherein  under  the 
valuation  clause  the  words  "and  advances"  are  inserted  in  writing, 
must  be  held  not  to  cover  advances  for  repairs  where  the  policy  in 
its  printed  portions  described  fully  all  parts  of  the  ship,  but  the 
words  must  be  taken  to  mean  advances  made  independently  of  the 
ship.^^  If  vessels  and  their  cargoes  are  captured,  but  are  there- 
after restored  for  the  benefit  of  the  owners  to  one  authorized  to 
act  in  the  premises,  and  he  refits  them,  and  for  the  expenses  so 

^2  Gushing  v.   Williamsburgh   City  ^"^  Burnham  v.  Boston  Marine  Ins. 

Fire  Ins.  Co.  4  Wash.  538,  30  Pac.  Co.  139  Mass.  399,  1  N.  E.  387. 

73fi,  21  Ins.  L.  J.  934.  18  :\iercliants'    Mutual    Ins.    Co.   v. 

"  Fianklin  Fire  Ins.  Co.  v.  Coates,  Barins?,  20  Wall.   (87  U.  S.)  159,  22 

14  Md.  285.  L.  ed.''250.     Cited  in  Hooper  v.  Rob- 

i*Mosser  v.   Donaldson,   7' Sadler  inson,  98  U.   S.  507,  538,  25  L.  ed. 

277,  10  Atl.  766.  221;  North  British  &  Mereantde  Ins. 

15  Eichelberger   v.    Miller,   20   Md.  Co.  v.  Lathroj),  70  Fed.  429,  435,  17 

332.  C.  C.  A.  175,  180,  25  U.  S.  App.  443; 

i^Seamans  v.  Loring,  1  Mass.  127;  The  Fern  Holme,  46  Fed.  119,  122; 

Russell  v.  Union  Ins.  Co.  4  Dall.   (4  Phoenix  Ins.  Co.  v.  Pai-sons,  129  N. 

U.  S.)    *421,  1  L.  ed.  892;  Interna-  Y.  86,  93,  29  N.  E.  87;  Tilley  v.  Con- 

tional  Marine  Ins.  Co.  v.  Winsniore,  necticut    Fire   Ins.    Co.   86    Va.   811, 

124  Pa.  St.  61,  16  Atl.  516.     See  §§  813.  11  S.  E.  120. 

1017,  1018  herein.  19  Providence- Washington  Ins.  Co. 
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incurred  draws  upon  another  who  pays  the  drafts,  the  latter  has  an 
insurable  interest,  and  one  of  the  vessels  being  consigned  to  such 
person,  and  subsequently  captured  while  preparing  for  her  voyage, 
he  may  recover  the  sum  insured.^"  So  one  may  insure  the  vessel 
and  cargo  to  the  extent  of  his  advance  and  lien  thereon.^  And  a 
person  who  makes  several  advances  for  building  a  vassel  has  an 
insurable  interest,  although  he  never  has  possession,  and  notwith- 
standing they  are  made  merely  by  virtue  of  a  parol  agreement, 
the  surplus  to  be  paid  to  the  borrower.^  So  where  the  vessel's  con- 
signees refused  to  accept  a  draft  drawn  upon  them  by  the  master 
for  advances  made  for  a  vessel,  under  an  agreement  that  the  freight 
should  be  liable,  and  the  consignees  indorsed  to  A,  who  insured  as 
for  advances  on  account  of  freight  for  the  benefit  of  the  indorsers 
who  had  cashed  the  draft,  it  was  held  that  A  had  an  insurable  in- 
terest.^ And  one  w"ho  advances  money  on  the  security  of  a  bill  of 
lading  and  the  policy  has  an  insurable  interest  in  the  goods.*  So 
a  company  which  advances  money  and  machinery  to  a  certain 
amount  to  another,  who  was  to  deliver  property  at  a  specified  place, 
and  there  store  it  and  ship  it  as  wanted,  and  to  insure  the  same  for 
the  company's  benefit,  has  an  insurable  interest  in  such  property 
to  the  amount  advanced,  although  there  has  been  no  formal  de- 
livery.^ But  where  the  policy  insures  advances,  a  claim  for  a  com- 
mission for  procuring  a  charter  for  the  vessel  is  not  covered,  for 
such  a  claim  does  not  constitute  a  lien  on  the  vessel,  and  is  not 
insurable.^  Advances  made  to  aid  another  in  an  enterprise,  or  to 
assist  them  in  business,  may  give  an  insurable  interest  in  the  life 
of  another^  So  a  father  has  an  insurable  interest  in  the  life  of  a 
minor  son  who  can  render  services,  and  to  whom  he  has  made 
advances.* 

§  998.  Ship's  general  agent  has  no  insurable  interest  in  ad- 
vances,— A  ship's  general  agent  has  no  insurable  interest  in  a  vessel 
for  advances  made  in  the  course  of  the  agency,  even  though  he  has 
authority,  under  a  power  of  attorney,  to  sell,  manage,  direct, 
charter,  and  freight  the  vessel.^     In  this  connection  the  following 

V.  Bowring,  50  Fed.  613,  1  C.  C.  A.  ^  Cumberland   Bone   Co.   v.   Andes 

583.  Ins.  Co.  64  Me.  466. 

^^  Robertson  v.  Hamilton,  14  East,  ^  Phoenix  Ins.  Co.  v.  Parsons,  129 

522.  N.  Y.  86,  41  N.  Y.  St.  Rep.  505,  29 

1  Seamans  v.  Loring,  1  Mass.  127.  N,  E.  87. 

2  Clark  V.  Scottish  Imperial  Ins.  '  Bevin  v.  Connecticut  Mutual  Life 
Co.  4  Can.  Sup.  Ct.  192,  reversing  2  Ins.  Co.  23  Conn.  244. 

P.  &  B.    (N.  B.)   241.  8  Mitchell  v.  Union  Ins.  Co.  45  Me. 

3  Wilson  V.  Martin,  11  Ex.  684.        104,  71  Am.  Dec.  529. 

«  Woljf  V.  Horncastle,  1  Bos.  &  P.        »  Cliina  Mutual  Ins.  Co.  v.  Ward  (8 
316,  13  Eng.  Rul.  Cas.  265,  per  But-    U.  S.  C.  C.  A.  229)  59  Fed.  712. 
ler^  J. 
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opinion  is  important.  Tlie  court  ,'^ays:  "We  cannot  discover  that 
the  plaintilTs  had  any  interest  in  the  vessel  in  the  nature  of  a  se- 
curity for  their  advances,  or  that  they  occupied  any  rehition  toward 
the  subject  matter  of  the  insurance  otlicr  than  that  of  a  general 
creditor  of  the  owner.  A  ship's  husband  does  not  have  a  maritime 
lion  upon  the  vessel  for  the  advances  made  in  tlie  course  of  his 
agency  for  the  owners,  in  the  absence  of  an  express  contract  with 
tliem  to  tliat  effect,  or  of  peculiar  circumstances  frf)m  which  such  a 
contract  could  be  implied.  Presinnptively,  Iiq  relics  upon  the  credit 
of  the  owners. ■'^  The  power  of  attorney  did  not  effect  an  hypothe- 
cation, or  give  the  plaintiffs  an  equitable  lien  upon  the  vessel.  It 
was  not  coupled  with  an  interest,  or  given  as  security  to  the  plain- 
tiffs, but  was  merely  a  naked  power,  revocable  by  the  principal  at 
any  time.^^  It  did  not  confer  on  them  the  right  to  sell  the  vessel 
for  their  own  benefit,  and  any  authority  exercised  under  it  would 
have  been  in  law  the  act  of  the  owner,  and  exercised  solely  for  his 
benefit."  ^^ 

§  999.  Voluntary  advances  on  vessels. — The  owner  of  a  cargo 
who,  without  a  lien  and  without  request,  voluntarily  advances 
money  for  repairs  on  a  vessel,  acquires  thereby  no  insurable  in- 
terest. ^^ 

§  1000.  One  expending  money  for  his  own  benefit  on  another's 
property. — One  acquires  an  insurable  interest  in  another's  real 
property  where  for  his  own  benefit  he  expends  money  thereon  with 
the  owner's  consent. ^^  So  occupation  as  a  store  of  a  part  of  a  build- 
ing owned  by  insured's  mother  coupled  with  expenditures  for 
improvements  confers  an  insurable  interest.^^  But  a  husband  wlio 
expends  money  for  repairs  or  constructs  a  house  on  lands  in  which 
his  wife  has  a  dower  interest  by  a  former  marriage  cannot  recover 
as  he  has  no  estate  therein. ^^     Nor  has  a  husband  any  insurable 

10  The  Larch,  2  Curt.  (U.  S.  C.  C.)  ^^  Buchanan  v.  Ocean  Ins.  Co.  6 
427,  Fed.  Cas.  No.  808.j;  The  Sarah  Cow.  (N.  Y.)  318.  See  Kulen  Kemp 
J.  Weed,  2  Low.   (U.  S.  C.  C.)   555,   v.  Vigne,  1  Term  Rep.  3G4. 

Fed.  Cas.  No.  12,350;  White  v.  The  i*  Looney    v.    Looney,    116    Mass. 

Americus,  19  Fed.  848;  The  Raleigh,  283. 

32   Fed.    633;    The   Esteban    de   An-  As  to  tenant,  lessee  or  sub-Ie.ssee: 

tunano,  31  Fed.  520.  iinprovenicnts,  see  §  Ofila  herein. 

11  Hunt  V.  Rousmanier,  8  Wheat.  As  (o  vi'iulor  and  vendee :  improve- 
21  (U.  S.)  174,  5  L.  ed.  589;  Barr  v.  ments,  see  §  984a  herein. 
Scliroder,  32  Cal.  609;  Walker  v.  As  to  huildinf^M-ontrnctors,  etc. :  iin- 
Deniaon,  80  111.  142;  Attrill  v.  Pat-  proveiiieiils,  see  §  990  herein, 
terson,  58  Md.  226;  Hartley's  Ap-  is  (j(,(,.i,^.ii  ^.  ]\rercantile  &  Manu- 
penl,  53  Pa.  St.  212,  91  Am.  Dec.  facturer.^'  Mutual  Fire  Ins.  Co.  109 
207.  Me.    274,    42    L.U.A.(N.S.)    135,   83 

12  China  Mutual  Ins.  Co.  v.  Ward  All.  801. 

(8  U.  S.  C.  C.  A.  229)  59  Fed.  712.  16  Mcintosh    v.    North    State    Fire 
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interest  in  a  house  which  he  erects  at  his  own  expense  on  land  which 
is  his  wife's  separate  estate." 

§  1001.  Liens. — Lien  creditors  have  an  insurable  interest  in  the 
property  to  wdiich  the  lien  attaches/^  and  it  is  declared  that  a  debt 
which  has  reference  to  or  arises  in  consequence  of  the  thing  in- 
sured, and  which  would  have  given  a  lien  thereon,  gives  an  insur- 
able interest ;  ^®  and  this  covers  mortgagees  and .  lien  creditors. ^^ 
So  a  lien,  or  an  interest  in  the  nature  of  a  lien,  is  an  insurable 
interest,  and  it  will  make  no  difference  if  the  party  has  a  right  to 
pursue  his  debtor  personally  for  the  debt  on  account  of  which  the 
lien  attached ;  ^  and  one  who  holds  liens  against  the  property,  and 
is  appointed  a  trustee  to  sell  it,  may  insure  the  same  in  a  mutual 
company  authorized  by  its  charter  to  insure  any  kind  of  property, 
for  this  expression  includes  personal  property.^  If  the  goods  them- 
selves are  insured  by  the  person  claiming  the  lien,  as  agent  for  the 
owner  of  the  goods,  he  cannot  recover  as  for  a  total  loss,  in  an  action 
upon  such  policy,  when  the  goods  have  been  restored  to  the  owner, 
and  the  owner  does  not  satisfy  the  lien.  There  may,  however,  be  a 
recovery  in  such  case  for  the  partial  loss  sustained  by  the  owner  of 
the  soods.^  An  insurable  interest  also  exists  in  favor  of  one  who  has 
a  lien  upon  the  cargo  for  contribution,  the  insurance  being  made 
to  cover  the  average  expenses  which  the  insured  might  have  to  pay 
to  satisfy  the  claim  of  the  salvors,  which  amount  of  salvage  was 
ascertained  and  paid  by  the  insured.* 

§  1002.  Mechanic's  lien. — A  mechanic's  lien  on  property  gives 
an  insurable  interest  therein,*  and  in  case  of  vessels,  in  so  far  as  a 

Ins.    Co.    152   N.    Car.   50,   136   Am.  2  ^Uen  v.  Mutual  Fire  Ins.  Co.  2 

St.   Rep.   818,  67   S.  E.   45.     See  §  Md.  111. 

1049  liPioin.  ^  Donath  v.  Insurance  Co.  of  North 

"Tyree    v.    Virginia   Ins.    Co.    55  America,  4   Dall.    (4  U.   S.)    463,   1 

Va.  63,  104  Am.  St.  Rep.  983.  L.  ed.  910. 

18  Bell  V.  Western  Fire  &  Marine  *  Brig-gs  v.  Merchants'  &  Traders' 
Ins.  Co.  5  Rob.  (La.)  423,  39  Am.  Assur.  Co.  13  Q.  B.  167,  18  L.  J.  Q. 
Dec.   542;    Sun   Mutual   Ins.    Co.   v.  B.  178. 

Tufts,  20  Tex.  Civ.  App.  147,  50  S.  *  Royal  Ins.  Co.  v.  Stinson,  103  U. 

W.   180.      See  American   Cereal    Co.  S.  25,  26  L.  ed.  473.     Cited  in  Sides 

V.  Western  Assur.  Co.   (U.  S.  C.  C.)  v.    Knickerbocker   Life    Ins.    Co.    16 

148  Fed.  77.  Fed.   650,  653;   West   Coast  Lumber 

19  Wolfe  V.  Horneastle,  1  Bos.  &  Co.  v.  State  Investment  &  Ins.  Co. 
P.  316,  13  Eng.  Rul.  Cas.  265,  per  98  Cal.  502,  513,  33  Pae.  258;  Mitchell 
Butler,  J.  V.    Home    Ins.    Co.    32    Iowa,    421; 

20  Bell  V.  Western  Fire  Marine  Longhurst  v.  Star  Ins.  Co.  19  Iowa, 
Ins.  Co.  5  Rob.  (La.)  423,  39  Am.  3()4 ;  Stone  v.  City  Fire  Ins.  Co.  32 
Dec.  542.  Iowa,  371,  79  Am.  Dec.  539;  Carter 

1  Hancox  v.  Fi.shing  Ins.  Co.  3  v.  Humboldt  Ins.  Co.  12  Iowa,  287; 
Sum.  (U.  S.  C.  C.)  132;  Fed.  Cas.  Protection  Ins.  Co.  v.  Hall,  54  Ky. 
No.  6013.  411;  Franklin  Ins.  Co.  v.  Coates,  14 
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statutory  lien  exist,s,  it  ouftht  to  give  an  insurable  interest.^  So 
one  who  has  erected  a  building  for  the  lessee  upon  certain  land,  and 
who  has  obtained  a  decree  giving  precedence  to  his  lien,  has  an  in- 
surable interest,  and  neither  the  lessor  nor  his  assigns  can  claim  the 
benefit,  although  the  lessee  had  covenanted  to  insure.'  But  it  is 
not,  in  general,  necessary  that  the  validity  of  the  lien  should  have 
first  been  established  by  a  judgment,  to  give  an  insurable  interest. 
If  the  labor  or  materials,  or  both,  have  been  furnished,  and  the 
statutory  lien  exists  at  the  time  the  policy  is  effected,  whether  the 
claim  be  filed  or  perfected  the  policy  will  be  valid,  it  being  sufficient 
that  the  right  to  a  lien  has  not  lapsed  by  non-compliance  with  the 
statutory  requirements.^  And  a  party  having  a  mechanic's  lien  on 
buildings  by  him  erected  on  land  then  covered  by  mortgage  has 
an  insurable  interest,  limited  only  by  their  value  and  the  amount 
of  his  claim.  His  discontinuance  of  his  suit  to  enforce  the  lien 
after  their  destruction  is  not  a  matter  of  defense  to  his  action  on 
the  policy.^ 

§  1003.  Mechanics  and  materialmen  in  ship. — All  persons  who 
supply  labor  or  materials  in  building  or  repairing  foreign  vessels, 
or  tho.se  who  furnish  necessary  supplies  for  their  employment,  have 
by  the  general  maritime  law  a  lien  on  the  vessel  and  an  insurable 
interest  to  that  extent,  and  by  foreign  vessels  are  meant  in  this  con- 
nection those  of  another  state. ^° 

§  1004.  Shipowner  in  ship  and  cargo. — An  owner  of  a  ship  has 
an  insurable  interest  in  it  in  all  cases,  even  where  one  has  char- 
tered her  and  covenants  to  pay,  in  case  of  loss,  her  full  value.^* 
So  one  who  is  only  the  beneficial  owner,  merely  holding  as  trustee 
for  the  purpose  of  securing  a  sum  of  money  advanced  to  the  actual 
owner,  has  an  insurable  interest;  ^^  and  the  owner  of  a  sliip  mort- 
gaged to  her  full  value  has  an  insurable  intcrest.^^  So  the  ship 
and  cargo  may  be  insured  for  part  of  the  way,^^  and  the  owner  of  a 
vessel  and  cargo  may  insure  in  a  valued  policy  to  two  ports  in  the 

Md.  285.     See  Amoriean   Cereal   Co.  159,  22  L.  ed.  250.    See  The  Draco,  2 

V.  Western  Assur.  Co.   (U.  S.  C.  C.)  Sum.    (U.   S.   C.   C.)    157',   Fed.   Cas. 

148  Fed.  77.  No.  4057.     See  section  preceding. 

^  See  next  section.  ^^  Hobbs  v.  Hannani.  3  Caniji.  93; 

"^  JMercliants'   F^.xcliange  Ins.  Co.  v.  Cal.  Civ.  Code,  sec.  2059;  1  Arnould 

Mazanj^e,  22   Ala.   168.  on  Marine  Insurance   (Perkins'  ed. ) 

^  See  cases  under  first  note  under  204,  *258,  sec.   113. 
this  section.  ^2  i^lji,jj    y_    Wilkinson,    3    Taunt. 

9  Royal  Ins.  Co.  v.  Stinson,  103  U.  237. 

S.  25,  20  L.  ed.  473.  "  Gordon  v.  iMassaclmsetts  Ins.  Co. 

10  The  Calisto,  Davies  (U.  S.  C.  2  Pick.  (19  Mass.)  249;  lli-ginson 
C.)    229,    Fed.    Cas.    No.    1007,    per   v.  Ball,  13  Mass.   96. 

Ware,  J.;  Merchant's  Mutual  Ins.  "Taylor  v.  Wilson.  15  East,  324, 
Co.  V.  Baring,  20   Wall.    (87   U.   S.)    per  Lord  Ellenborough. 
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West  Indies  the  amount  of  the  prime  cost  of  the  goods,  together 
with  the  premium  and  freight  to  the  first  port.^^  Where  defend- 
ants insured  on  a  time  policy,  and  plaintiffs  reinsured  them  for  a 
specific  voyage,  which  voyage  the  vessel  was  then  upon,  and  the 
ordinary  length  of  which  was  much  less  than  the  time  originally 
insured,  it  was  held  that  the  defendants  had  an  insurable  interest, 
and  that  whether  the  risks  of  both  policies  were  coextensive  was  im- 
material, provided  the  reinsurance  was  included  by  the  risk  orig- 
inally insured ;  ^^  and  the  owners  may  sue  upon  a  policy  in  their 
own  name  where  it  is  eff"ected  by  the  charterers  under  an  agree- 
ment with  them  that  the  insurance  money  shall  be  paid  over  to  the 
owners  in  case  of  a  total  loss,  and  the  policy  is  taken  on  account  in 
their  name.^''^ 

§  1005.  Shipowner  in  special  cargo:  lien. — Where  the  owner  of 
a  ship  engaged  for  the  transportation  of  the  obelisk  known  as 
"Cleopatra's  Needle"  from  Alexandria  to  London,  and  for  its  erec- 
tion upon  a  site  to  be  thereafter  selected,  effected  policies  to  cover 
expenses  upon  the  goods  and  merchandise  "in  the  good  ship  or 
vessel  called  the  'Cleopatra,'  iron  vessel  containing  the  obelisk," 
in  a  valued  policy  against  "the  risk  of  total  loss  only,"  it  was  held 
that  being  owner  of  the  ship  and  having  possession  of  the  obelisk, 
and  possibly  a  lien  thereon  for  his  expenditure,  gave  him  an  insur- 
able interest,  certainly  to  the  extent  of  his  expenditures.^^ 

§  1006.  Charterer. — The  charterer  who  has  the  vessel  in  his  cus- 
tody and  possession  has  an  insurable  interest  to  the  extent  of  his 
liability  to  damage  by  her  loss,  and  may  insure  it  in  his  own  name, 
and  where  he  has  a  stipulation  to  insure,  he  may  insure  for  the 
benefit  of  the  owner ;  ^^  nor  need  he  disclose  the  nature  of  his  in- 
terest.^"  So  one  who  has  possession  of  the  vessel  with  a  lien  has  an 
insurable  interest ;  as  where  he  has  contracted  with  the  owner  for  a 
commission  to  man  and  run  the  vessel,  holding  her  as  a  security 
for  disbursements.^  Again,  if  the  owner  of  a  barge  authorizes  and 
ratifies  a  contract  of  insurance  made  in  part  for  his  benefit  by  a 

^^  Pritchett    v.    Insurance    Co.    of  ^^  Hobbs  v.  Hannam,  3  Camp.  93 ; 

NorMi  Auiorica,  3  Yeates   (Pa.)   458.  Bartlett  v.  Walter,  13  Mass.   267,  7 

1^  Philadelphia  Ins.   Co.   v.   Wash-  Am.   Dec.   143;    Oliver  v.   Greene,   3 

ington  Ins.  Co.  23  Pa.  St.  250.  Mass.  133,  3  Am.  Dec.  96;   Warder 

^''' Kichelieu   &   0.    Navigation    Co.  v.  Horton,  4  Binn.   (Pa.)   529;  Mur- 

V.    Thames    &    Mersey    Ins.    Co.    58  dock  v.  Franklin  Ins.  Co.  33  W.  Va. 

Midi.  132,  24  N.  W.  547.  407,  10  S.  E.  777,  7  L.R.A.  572. 

18  Dixon    V.    Whitworth,    4    L.    R.  ^o  Bartlett  v.  Walter,  13  Mass.  267, 

Com.  P.  Div.  371,  48  L.  J.  Com.  P.  7  Am.  Dec.  143;  Oliver  v.  Greene,  3 

Div.  538,  reversed  on  another  i)oinl,  Mass.  133. 

49  L.  J.  Com.  P.  Div.  408,  43  L.  T.  ^  The  Gulnare,  42  Fed.  861. 
N.  S.  365. 
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charterer,  recovery  on  the  policy  may  include  the  owner's  loss  as 
well  as  that  of  the  charterer.^ 

The  charterers'  insurable  interest  covers  goods  in  their  possession 
where  they  may  become  liable  therefor.^  Charterers  of  a  vessel 
have  also  an  insurable  interest  in  wheat  purchased  to  be  delivered 
on  board  ship.  Thus,  where  a  part  is  delivered  from  time  to  time, 
they  have  an  insurable  interest  in  such  part  as  is  delivered ;  for  a 
delivery  to  the  master  is  a  delivery  to  the  purchasers.^  And  where 
the  charterers  insure  goods  in  their  own  name  they  are  entitled  to 
have  their  claim  satisfied  and  they  hold  the  balance  of  the  proceeds 
for  the  owners.* 

The  charterers'  insurable  interest  is  immaterial  as  evidence  in  de- 
termining whether  the  owner  or  charterer  is  liable  in  an  action  for 
personal  injury.^ 

§  1006a.  United  States  in  vessel  hired  with  option  to  purchase: 
war  risk. — The  United  States  evidently  ha<  an  insurable  interest 
in  a  vessel  hired  at  a  specified  sum  per  day  with  an  option  of 
purcliasing  and  detluction  of  said  per  diem  compensation  from  the 
agreed  upon  purchase  price.  Such  contract  is  not  a  mere  affreight- 
ment, and  after  loss  of  the  vessel  by  a  war  risk  agreed  to  be  borne 
by  the  government  it  is  obligated  to  pay  no  more  than  the  diff'erence 
between  the  amount  expended  for  hire  and  the  sum  fixed  by  the 
charter  as  the  price  of  the  vessel  in  case  the  election  should  be  made 
to  purchase.'^ 

§  1007.  Vendor  and  vendee  in  ship  and  freight. — The  vendee  of 
a  ship  who  has  paid  part  of  the  purchase  money  has  an  insurable 
interest  therein,  even  though  she  is  to  remain  in  the  vendor's  pos- 
session,^ and  the  owner  who  in  such  case  has  contracted  to  convey 
the  title  upon  full  payment  has  an  insurable  interest  to  the  full 
value  of  the  vessel,  regardless  of  the  price  contracted  to  be  paid 
for  her.^    So  one  has  an  insurable  interest  in  the  freight  where  he 

*  Murdock  v.  Franklin  Ins.  Co.  33  ^  Callahan  v.  Munson  Steamship 
W.  Va.  407,  7  L.R.A.  572,  10  S.  E.  Co.  71  Misc.  525,  130  N.  Y.  Supp. 
777.  869. 

3  Svmmers   v.    Carroll,   134   N.   Y.  '  Propellor    Co.    (New   Bedford   & 

Supp.  170,  149  App.  Div.  641.    See  New  York  Steam  Propellor  Co.)    v. 

§§  898,  925  herein.  United  States,  14  Wall.    (81  U.   S.) 

*  Colonial  Ins.  Co.  v.  Adelaide  :\ra-  670,  20  L.  ed.  760. 

rine  Ins.  Co.  L.  R.  12  App.  C.  128,  »  Kenny  v.  Clarkson,  1  Johns.   (N. 

35  Week.  Rep.  636,  56  L.  T.  N.  S.  Y.)    385,  3  Am.  Dec.   336;   Rider  v. 

173.  Ocean  Ins.  Co.  20  Pick.   (37  Mass.) 

5  Munich   Assur.  Co.  Ltd.  v.  Dod-  259. 

well  &  Co.  Ltd.  128  Fed.  410,  63  C.  ^  Stuart   v.   Columbian   Ins.   Co.  2 

C.   A.   152,  certiorari  denied  195  U.  Cranch   (U.  S.  C.  C.)  442,  Fed.  Cas. 

S.  629,  49  L.  ed.  352,  25  Sup.   Ct.  No.   13,554. 
787. 
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has  a  builder's  bond  for  the  conveyance  of  the  ship,  upon  payment 
of  the  balance  of  the  contract  price  for  her  building,  he  having 
possession  thereof,  and  he  may  insure  as  owner  even  though  she  is 
registered  in  the  builder's  name.^°  And  an  assignor  has  an  insur- 
able interest  where  he  reserves  his  right  to  freight  earned,  if  it 
appears  that  it  was  intended  to  cover  his  interest. ^^ 

§  1008.  What  interest  of  shipowner  in  .freight  includes, — In 
what  appears  to  be  the  earliest  case  in  which  the  word  ''freight" 
occurs,  it  is  evidently  used  to  mean  the  cargo  carried. ^^  Emerigon 
defines  freight  as  a  salary  paid,  or  promised  to  be  paid,  the  captain 
on  condition  that  he  will  transport  merchandise  or  passengers  to  the 
place  named, ^^  and  Chancellor  Kent  says  it  may  include  the  money 
paid  for  transportation  of  passengers  on  ships. ^*  Although,  strictly 
speaking,  the  term  ''freight"  refers  almost  exclusively  to  the  com- 
pensation for  carriage  of  goods,^^  nevertheless,  in  its  most  compre- 
hensive meaning,  freight,  as  used  in  insurance  law,  imports  the 
benefit  derived  by  the  shipowner  from  the  employment  of  his  ship,^^ 
whether  such  benefit  be  the  price  paid  the  shipowner  as  charter 
money  under  a  contract  of  affreightment  for  the  hire  of  the  ship 
or  a  part  thereof,  as  in  case  of  a  part  owner  for  a  certain  time  or  a 
certain  voyage,^'''  or  money  paid  by  one  or  various  persons  who  put 


^°  Simenes  v.  Marine  Ins.  Co.  2 
Cranch  (U.  S.  C.  C.)  618,  Fed.  Cas. 
No.  12,862. 

^^  Paradise  v.  Sun  Mutual  Ins.  Co. 
6  La.  Ann.  596. 

^^  Bright  V.  Cowper,  1  Brown.  & 
Gold.  21.  ("Action  of  Covenant 
brought  upon  a  Covenant  made  by 
the  ilerchant  with  a  Ma.ster  of  a 
Ship,  Videlicit  that  if  he  would  bring 
his  Freight  to  such  a  Port,  then  he 
woukl  pay  him  such  a  sum,"  etc.). 
See  also  Robinson  v.  Manufacturers' 
Ins.  Co.  1  Met.  (42  Mass.)  143,  per 
Shaw,  C.  J. 

^3  Emerig-on  on  Ins.  (Meredith's  ed. 
1850)    c.   viii.   see.   8,  p.   178. 

^*  3  Kent'.s  Commentaries,  *219. 

Under  marine  ins.  act  190G  (6 
Edw.  VII.  c.  41)  sec.  90;  Butter- 
worth's  2()th  Cent.  Stat.  (1900-1909) 
"In.surance,"  p.  423,  .said  act  reads : 
"unless  the  context  or  subject-matter 
otherwise  re(|uires,  .  .  .  'Freight'  in- 
cludes the  profit  derivable  by  a  ship- 
owner from  the  employment  of  his 
ship  to  carry  his  own  goods  or  mov- 
ables, as  well  as  freight  payable  bv 
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a  third  party  but  does  not  include 
passage  money."  See  §  1021  here- 
in. 

^^  Examine  Griggs  v.  Austin,  3 
Pick.  (20  Mass.)  19;  Pitman  v. 
Hooper,  3  Sum.  (U.  S.  C.  C.)  50,  56, 
Fed.  Cas.  No.  11,185. 

1^  See  Scott  v.  Libby,  2  Johns.  (N. 
Y.)  336,  3  Am.  Dec.  431;  Morgan  v. 
Insurance  Co.  of  North  America,  4 
Dall.  (U.  S.)  421,  *455  (freight  was 
earned  and  assured  not  entitled  to  re- 
cover) ;  The  Norman  Prince  (U.  S. 
D.  C.)  185  Fed.  169;  Clark  v.  Ocean 
Ins.  Co.  16  Pick.  (33  Mass.)  289; 
Wolcott  v.  Eagle  Ins.  Co.  4  Pick. 
(21  Mass.)  429;  Flint  v.  Flemyng,  1 
Barn.  &  Adol.  48,  13  Eng.  RuL  Cas. 
693,  per  Lord  Tenterden;  3  Kent's 
Commentaries,  *219;  Cal.  Civ.  Code, 
sec.  2662. 

^"^  Hobbs  V.  Hannam,  3  Cowp.  93 ; 
Riley  v.  Hartford  Ins.  Co.  2  Conn. 
368,  373;  Clark  v.  Ocean  Ins.  Co. 
16  Pick.  (33  Mass.)  289;  Robinson 
v.  Manufacturers'  Ins.  Co.  1  Met. 
(42  Mass.)  143,  145;  Rilev  v.  Dela- 
field,  7  Johns.   (N.  Y.)  522;  Flint  v. 
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specific  quantities  of  goods  on  board  for  transportation,"  or  the 
benefit  be  merely  derived  through  the  increased  vahie  in  part  of 
the  shipowner's  own  goods,  by  reason  of  carrying  them  in  his  own 
ship.^^  As  will  be  seen  from  what  has  been  stated,  there  is  an  im- 
])ortant  distinction  between  freiglit  and  charter  freight,  the  former 
being  the  compensation  for  the  carriage  of  goods  in  the  ship,  the 
latter  l)eing  the  price  paid  the  owner  as  charter  money  under  a 
contract  of  affreightment,  whether  for  the  ship  or  a  part  thereof, 
as  in  case  of  a  part  owner,  for  a  certain  time  or  a  certain  voyage. 
Under  the  latter,  the  ship  may  earn  freight,  though  no  goods  are 
ever  put  on  board  or  be  contracted  for,  or  in  some  cases,  even 
though  they  are  not  ready  to  be  shipped,  the  interest  to  be  insured 
under  such  a  policy  is  the  freight  which  would  have  been  earned 
under  the  charter-party  if  the  voyage  had  not  been  stopped  by  the 
intervention  of  a  peril  insured  against.^"  The  main  point  in  both 
ca-^es  is,  that  the  insured  must  have  an  inchoate  right  to  freight  to 
sustain  an  insurable  interest,  and  this  inchoate  right,  as  a  general 
rule,  accrues  in  the  former  case  at  once  the  goods  are  on  board 
the  ship,  or  where,  the  ship  being  in  a  condition  to  receive  them, 
they  are  contracted  for  and  in  a  situation  to  be  put  on  board;  and 
in  the  latter  ca.se,  at  once  the  ship  has  broken  ground  for  the  pur- 
poses of  the  charter-party.^  The  shipowner  who  insures  the  freight 
of  his  own  cargo  is,  however,  entitled  only  to  the  usual  rate  of 
freight  at  the  port  of  departure  which  he  might  have  obtained 
from  others  in  the  ordinary  course  of  business  for  like  goods,  and 
he  is  not  entitled  to  the  enhanced  value  given  by  transportation. ^ 
Freight  should  not  in  any  case  be  confounded  with  the  profits 
on  the  cargo  at  the  port  of  destination.^ 

Flemyng,   1    Barn.    &    Adol.    48,    13  Manufacturers'  Ins.  Co.  1  IMet.    (42 

Ens'.   Rul.   Cas.   693,  per  Lord   Ten-  Ma.s.s.)   143,  146;  Devaux  v.  Janson, 

terden;    Etches  v.   Aldan,   1   lALan.   &  2  Bing.  N.  C.  519. 

R.    157;    Winter    v.    Ilaldimand,    3  ^o  ggg     Davidson     v.     Willasev,     1 

Barn.  &  Adol.  649,  per  Lord  Tenter-  Maule    &    S.    315,    per    Lord    Kllen- 

den;  Winter  v.  Halliday,  2  Barn.  &  borough;  Riley  v.  Hartford  Ins.  Co. 

Adol.   659;   Forbes  v.   Aspinwall,  13  2  Conn.  368,  per  Hosner,  J. 

East,  324,  13  Eng.  Rul.  Cas.  673,  per  ^  :\rcGraw    v.    Ocean    Tns.    Co.    23 

Lord     Ellenborougli;     Beames'     Lex  Pick.  (40  Mass.)  409;  Adams  v.  War- 

Mereatoria,    118;     Doering's    Annot.  ren  Ins.  Co.  22  Pick.  (39  .^L^ss.)  163. 

Civ.   Code  Cal.  sec.   2()61.  See  Victoria  Steamship  Co.  v.  West- 

"Rilev    v.    Hartford    Ins.    Co.    2  ern  Assur.  Co.  of  Toronto,  167  Cal. 

Conn.  368,  373.  348,  139  Pac.  807  (considered  under 

19  Flint    V.    Flemvng,    1    Barn.    &  §   1010   herein)    Cal.    Civ.    Code,  sec. 

Adol.  48,  13  Eng.  Rul.  Cas.  693,  per  2662. 

Lord  Tenterden;  8  L.  J.  K.  B.  350;  2  pj^^adise  v.   Sun   Ins.   Co.   6  La. 

Paradise    v.     Sun     Ins.     Co.     6    La.  Ann.  596. 

Ann.  596;  Wolcott  v.  Eagle  Ins.  Co.  ^  p.,,..^,iigg  y     c:;^,j    j„g     q^    q  Ljj 

4  Pick.  (21  Mass.)  429;  Robinson  v.  Ann.  596. 
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Freight  may  have  been  partially  or  wholly  paid  in  advance,  in 
■which  case,  if  the  goods  are  not  carried  by  reason  of  any  event  for 
which  the  shipper  is  not  responsible,  and  there  is  no  agreement  to 
the  contrary,  it  is  to  be  repaid.* 

§  1009.  Requisites  of  an  interest  in  freight. — A  person  must  have 
some  interest  in  freight,  otherwise  he  cannot  insure  it.^  An  interest 
in  freight  is  an  inchoate  right  to  it,  proceeding  from  or  dependent 
upon  the  right  of  ownership,  upon  some  legal  or  equitable  title  in 
the  ship  existing  at  least  at  the  time  of  loss,  and  .«uch  right  in  ex- 
pected freightage  must  be  such  that  the  freight  would  certainly 
have  been  earned  but  for  the  intervention  of  the  peril  insured 
against.^  Where  one  produced  a  bill  of  sale  to  himself  and  another, 
the  register  being  to  both,  it  was  held  that  he  was  only  entitled  to 
recover  a  moiety,  and  not  the  w^hole,  of  the  freight  under  a  policy 
thereon.'  And  in  an  English  case  it  is  held  that  the  register  is 
decisive  evidence  of  ownership,  and  that  where  four  persons  pur- 
chased a  ship,  and  it  was  registered  only  in  the  names  of  two  of 
them,  that  the  four  had  not  an  insurable  interest  in  the  freight, 
as  they  had  neither  a  legal  nor  equitable  title  to  the  ship,  there 
being  no  averment  of  interest  in  the  two  in  whose  names  the 
ship  was  registered.*  The  register  is  now,  however,  only  prima 
facie  evidence  in  England.^  Freight  is  insurable  without  reference 
to  the  profits,  and  it  being  insured  under  a  valued  policy,  and  if 
the  intervention  of  the  perils  insured  against  prevents  the  delivery 
of  the  cargo,  the  assured  may  recover  the  valuation  in  the  policy 
without  reference  to  the  profits  or  even  the  amount  of  expected 
compensation  due  had  the  cargo  been  delivered.  The  contract  hav- 
ing fixed  the  valuation,  and  there  being  no  fraud,  such  valuation 

*  Pitman  v.  Hooper,  3  Sum.  (U.  S.  J^farsh  v.  Robinson,  4  Esp.  98;  Cam- 

C.  C.)  50,  56,  Fed.  Cas.  No.  11,185;  deu  v.  Anderson,  5  Term  Rep.   709, 

Watson   V.   Duykinck,   3   Johns.    (N.  per  Lord  Kenyon  and  Ashurst,  J.;  s. 

Y.)    335.      See   Emerigon   on   Insur-  c.  6  Term  Rep.  723;  Miller  v.  Wood- 

anee  (Meredith's  ed.  1850)  c.  viii.  sec.  fall,  8  El.  &  B.  493;  Foley  v.  United 

8,  p.  179.  Firo  &  Marine  Ins.   Co.  of  Svdney, 

SAtwell  V.  Miller,  11  Md.   34,   69  L.  R.  5  Com.  P.  155;   Thompson  v. 

Am.  Dec.  206.  Taylor,  6  Term  Rep.  478;  Hickie  v. 

^  Adams    v.    Warren    Ins.    Co.    22  Rodocanachi,    28    L.    J.    Ex.    273,    4 

Pick.    (39  Mass.)   163,  per  Shaw,  C.  Hurl.  &  N.  455;  Cal.  Civ.  Code,  sec. 

J.;    Hart    v.    Delaware    Ins.    Co.    2  2662. 

Wash.   (U.  S.  C.  C.)   346,  Fed.  Cas.  '  OhI   v.    Eagle   Ins.    Co.    4   Mass. 

No.  6150 ;  McGraw  v.  Ocean  Ins.  Co.  172. 

23  Pick.   (40  Mass.)   409,  per  Shaw,  *  Camden    v.    Anderson,    5    Term 

C.  J.    See  §  897  herein ;   Gordon   v.  Rep.  709,  under  act  26  George  III. 

American  Ins.   Co.  of  New  York,  4  e.  60. 

Denio    (N.   Y.)    360,   362;   Meeeh   v.  » Merchants'    shipping    act.    1854. 

Philadelphia  Fire  &  Inland  Navis:a-  See    also    Merchants'    shipping    act, 

tion   Ins.    Co.   3   Whart.    (Pa.)    473;  1894,  sees.  641,  695. 
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governs  in  case  the  assured  is  unable  to  earn  his  freight.^"  Since  a 
peril  for  part  of  the  voyage  may  be  greater  than  that  for  the  other 
part,  a  freight  voyage  may  be  insured  for  part  of  the  way."  That 
freight  for  a  part  of  the  voyage  may  be  insured  is  settled/^  notwith- 
standing a  nisi  prius  decision  of  Lord  Kenyon  to  the  contrary,  and 
which  was  based  upon  the  ground  that  the  risk  was  not  that  which 
the  underwriter  had  agreed  to  assume,  since  the  freight  insured, 
being  only  for  a  part  of  the  voyage,  differed  from  the  freight  as 
payable.^^ 

§  1010.  Shipowner  in  freight. — It  is  well  settled  that  a  right  of 
the  shipowner  to  freight  is  an  insurable  interest,  and  freight  a  law- 
ful subject  of  insurance.  It  is  a  substantial  interest  based  upon 
a  right  which  the  loss  of  the  subject  matter  out  of  which  it  proceeds, 
or  to  which  it  attaches,  would  materially  affect,  and  prevent  from 
becoming  perfect.  This  right  being  of  pecuniary  value,  the  inter- 
vention of  the  peri]  insured  against  necessitates  a  pecuniary  loss.^^ 
It  is  requisite,  however,  in  all  cases  that  the  interest  or  risk  should 
have  attached.^^  And  an  exception  also  exists  in  certain  cases 
where  freight  has  been  paid  absolutely  in  advance,  and  cannot  be 
recovered  back  in  case  of  nondelivery.  Where  a  ship  sails  under 
a  charter-party,  her  owners  have  an  insurable  interest  in  freight, 
and  may  recover  the  whole  sum  valued. ^^  If  the  shipowner  char- 
ters his  vessel,  and  the  charterer  covenants  to  pay  a  certain  sum  or 
her  full  value  to  the  owner  in  case  the  ship  is  lost,  the  owner  has 
an  insurable  interest,  since  he  is  not  bound  to  trust  exclusively  to 
the  credit  of  the  charterer ;  "  for  a  contract  of  affreightment  gives 
the  shipowner  an  interest  in  freight. ^^  So,  also,  where  there  is  a 
<?harter-party  for  a  complete  cargo,  freight  to  be  paid  at  a  certain 

1°  Loekwood    v.    Atlantic    Mutual  No.    6150 ;   Paradise  v.    Sun   Mutual 

Ins.  Co.  47  Mo.  50.  Ins.  Co.  6  La.  Ann.  596;  IMelcher  v. 

"  Tavlor  v.  Wilson,  15  East,  324.  Ocean  Ins.  Co.  60  Me.  77 ;  Robinson 

12  Tavlor  v.  Wilson.  15  East.  324 ;  v.  :\Ianufaeturers'  Ins.  Co.  1  Met. 
Michael  v.  Gillespie,  26  L.  J.  Com.  (42  Mass.)  143,  146;  Adan>s  v.  War- 
P.  306,  12  Com.  B.  N.  S.  627;  Gor-  ren  Ins.  Co.  22  Pick.  (39  Mass.)  163; 
don  v.  American  Ins.  Co.  of  N.  Y.  McGraw  v.  Ocean  Ins.  Co.  23  Pick. 
4  Denio  (N.  Y.)  360;  Hall  v.  Brown,  (40  Mass.)  409,  per  Shaw,  C.  J.:  De 
2  Dowl.  Pr.  C.  367.  Vaux  v.  Janson,  5  Bing.  N.  C.  53/  ; 

13  Alurdock  V.  Potts,  reported  in  1  Mercantile  Steamship  Co.  v.  Tyser.  L. 
]\rarshall  on  Ins.  (ed.  1810)  •326;  2  R.  7  Q.  B.  D.  75;  Barber  v.  Flomyug 
Park  on  Ins.   (8th  ed.)   634.  L.  R.  5  Q.  B.  59,  13  Eng.  Rul.  Cas. 

1*  See  Lucena  v.  Crawford,  3  Bos.  697. 

.&  P.  102,  13  Eng.  Rul.  Cas.  151,  per  ^^  Hodgson  v.  :Mississippi  Ins.  Co. 

Chambre,    J.;    Clark    v.    Ocean    Ins.  2  La.   (0.  S.)   341. 

Co.  16  Pick.  (33  ]\Ias3.)  289,  294.  "  Hobbs  v.  Hannam,  3  Camp.  93. 

15  De  Vaux  v.  Janson,  5  Bing.  N.  i^  p.^^-ijei-  y    Flomyng,  5  L.   K.   Q. 

C.   537;   Hart  v.   Delaware  Ins.   Co.  B.  59,  Eng.  Rul.   Cas.  697. 
2  Wash.  (U.  S.  C.  C.)  346,  Fed.  Cas. 
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rate,  an  interest  is  created. ^^  A  steamship  company  has  an  insur- 
able interest  in  freightage  while  the  ship  is  being  loaded  which 
attaches  and  becomes  effective  upon  the  whole  cargo  as  the  loading 
proceeds  and  as  fast  as  loaded  where  the  risk  under  the  policy  is 
to  begin  from  and  immediately  following  the  loading. ^° 

§  1010a.  Chartered  owners  in  freight:  vessel  subchartered. — 
A  person  described  as  the  chartered  owner  of  a  steamer  has  an 
insurable  interest  in  freight  where  he  subcharters  her  for  a  lump 
sum  one-half  of  the  total  amount  to  be  prepay ed  on  signing  the 
bills  of  lading  the  remaining  half  on  delivery  of  the  cargo  at  the 
port  of  destination,  the  bill  of  lading  to  give  the  ship  a  lien  for  the 
balance  of  freight  to  be  insured  at  the  charterer's  expense  for  the 
ship's  benefit.'^ 

§  1011.  Charterer  who  is  part  owner, — If  the  charterer  is  himself 
the  owner  of  one  moiety  of  the  vessel,  and  hires  the  other  moiety 
of  its  owner  for  a  specified  time  at  a  certain  sum  per  month,  and, 
if  she  is  lost,  to  pay  a  specified  sum  for  the  half  part  of  the  vessel, 
which  does  not  exceed  the  value  of  such  part,  such  charterer  has 
immediately  on  the  execution  of  the  contract  a  special  property  in 
the  chartered  moiety,  which  gives  him  an  insurable  interest;  nor 
need  he  specify  the  nature  of  his  interest,  and  the  policy  being 
upon  the  whole  vessel,  and  covering  both  the  absolute  and  special 
ownerships,  a  recovery  may  be  had.^ 

§  1012.  Charterer  in  expected  freight. — As  we  have  stated,  the 
right  to  freight  results  from  the  right  of  ownership,  and  necessi- 
tates some  title  in  or  to  the  ship.^  If  a  charterer  who  has  contracted 
to  pay  a  certain  sum  for  the  hire  of  the  ship,  or  of  any  certain  por- 
tion of  the  tonnage  to  the  owner,  employs  it,  there  being  nothing 
in  the  agreement  to  the  contrary,  as  a  freighting  ship  for  the 
transportation  of  other's  goods  on  freight,  he  stands  as  owner  pro 
haec  vice,  in  relation  to  the  shippers  of  the  goods.  He  assumes,  with 
respect  to  such  property  and  the  right  to  the  freight,  the  perils  of 
the  seas,  the  same  as  the  shipowner  under  such  carriage,  especially 
where  the  expected  freight  exceeds  the  charter  money,  and  he  has 
an  insurable  interest  certainly  to  the  extent  of  the  surplus.  This 
rule  and  qualification,  however,  must  be  understood  as  meaning- 
is  ^ro.ses  V.  Pratt,  4  Camp.  297.  102  C.  C.  A.  397,  39  Ins.  L.  J.  1342, 
20  Victoria  Steamship  Co.  V.  West-    '"^ffXlfiS  Fed.  9G2. 

.  r,        nm         xiz-r,/-,,         '^Oliver  V.  Greene,  3  Mass.  133,  3 

em  Assur.  Co.  ox   loronto,  lo7  Cal.     .        t-.        nc     rr     i  titi  ic 

'  Am.   Dee.   96:    laylor  v.    Wilson,  15 

348,   139   Pae.   807,   Cal.    Civ.    Code,    p.ast,  324. 

see.  _66_.  3  Camden    v.    Anderson,    5    Term 

^  Tvveedie  Tradincj  Co.  v.  Western  Rep.  per  Lord  Kenyon.  See  §  1004 
Assur.  Co.  of  Toronto,  179  Fed.  103,    herein. 
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that  the  charterer  has  an  insurable  interest,  in  such  case,  in  freight 
to  be  earned  to  the  full  extent  of  his  interest  therein,  as  governed 
by  the  principles  of  indemnity  which  underlie  the  contract  of  in- 
surance, since  indemnity  must  control  the  amount  of  recovery.^ 
And  tliere  would  seem  to  be  no  valid  reason  why,  subject  to  the 
foregoing  rule,  the  charterer  may  not,  the  same  as  the  shipowner, 
insure  the  freight  or  benefit  to  be  derived  from  the  carriage  of  his 
own  goods  to  the  same  extent  as  in  case  of  carriage  of  goods  of 
others.^  It  is  held  that  a  charterer,  who  hires  a  ship  for  the  out- 
w'ard  passage  and  return,  and  employs  her  in  carrying  a  cargo  out 
for  which  he  is  to  receive  freight  at  the  outport,  has  an  insurable 
interest  to  the  amount  of  the  expected  freight,  notwithstanding 
the  fact  that  the  ship  being  lost  nothing  was  due  from  him  to  the 
shipowner.®  And  where  the  vessel  was  hired  for  a  certain  sum 
for  a  voyage  outward  and  return,  the  charterers  agreeing  to  insure 
the  freight  to  the  amount  of  the  charter  money,  and  it  was  done, 
and  she  was  lost,  it  was  held  that  they  could  maintain  an  action 
in  their  own  namesJ  It  is  held,  however,  in  a  New  York  case 
that  where  the  charter  money  exceeds  the  amount  of  freight  to  be 
earned,  that  the  charterer  has  no  insurable  interest  in  the  freight ;  * 
and  in  another  case  in  the  same  state,  in  which  there  was  no  surplus 
over  the  charter  money,  it  was  held  that  the  liability  of  the  char- 
terer to  pay  being  dependent  upon  the  safe  arrival  of  the  ship,  or 
the  performance  of  the  voyage,  the  liability  would  cease  upon  loss 
or  failure  to  perform,  and  therefore  he  could  have  no  interest  in 
freight  to  be  earned  by  his  carrying  cargo. ^  It  is  also  held  that 
the  charterer,  whose  obligation  to  pay  freight  does  not  become 
absolute  until  the  termination  of  the  voyage,  has  no  insurable 
interest  in  freight.^"  In  this  connection  it  may  be  stated  that 
the  charter  money  may  be  payable  absolutely  or  only  in  case  of 
the  safe  arrival  of  the  vessel,  or  the  performance  of  the  voyage, 
and  that  the  freight  receivable  by  the  charterer  may  be  less  than 
the  charter  money  or  may  exceed  it. 

§  1013.  Charterer  and  shipowner:    separate  risks. — A  charterer 
who  assumes  certain  risks  and  the  owner  other  risks  has  an  insur- 

*See  Clark  v.  Ocean  Ins.   Co.   16  ^  Clark  v.  Ocean  Ins.  Co.  IG  Pick. 

Pick.   (33  ]\Ia.ss.)   289,  294,  per  Put-  (3.']  .Alass.)  289,  294. 

nam,    J.;    IMestaer    v.    Gillespie,    11  "'^  Sillowav  v.  Nej^tune  Ins.  Co.  12 

Ves.  621;   Robinson  v.  Manufaetur-  Gray    (78  Mass.)    73. 

ers'  Ins.  Co.  1  Met.  (42  Mass.)  143,  «  Hutli  v.   New  York  Mutual   Ins. 

146.  Co.  S  Rosw.   (N.  Y.)   538. 

*  See  Oliver  v.  Greene,  3  Ma.ss.  133,  »  Melien    v.    National    Ins.    Co.    1 

3  Ara.  Dec.  96;  Clark  v.  Ocean  Ins.  Hall    (N.   Y.)    500.     See  Watson   v. 

Co.  16  Pick.    (33  Mass.)   289;  Bart-  Duvkinck,  3  Johns.  (N.  Y.)  336. 

lett  v.  Walter,  13  Mass.  267,  7  Am.  1°  i^'ohhins  v.   Now   York  Ins.    Co. 

Dec.  143.  1    Hall    (N.  Y.)   363. 
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able  interest  in  freight  to  the  full  extent  against  the  perils  assumed 
by  them  ;  so  has  the  owner.^^ 

§  1014.  Charterer  insuring  against  special  peril. — Where  the 
charterer  has  bound  himself  to  pay  a  certain  sum  on  the  a[rriyal  of 
the  ship  on  her  return  voyage,  in  case  she  should  not  be  permitted 
to  discharge  her  outward  or  load  her  return  cargo,  and  she  is  re- 
fused permission  to  discharge  the  same  at  the  outport,  and  the 
charterer  immediately  proceeds  to  another  port  and  disposes  of  the 
cargo,  and  takes  another  for  the  time  past  and  earns  freight,  it  is 
held  that  his  liability  to  pay  the  shipowner  the  agreed-upon  sum 
gives  him  an  insurable  interest,  but  that  the  insurer  is  entitled 
To  the  credit  of  the  sum  received  for  freight,  the  policy  being  a  ^ 
contract  to  pay  the  charterer  a  total  loss  in  case  he  is  not  permitted 
to  load  at  the  outward  port.^^ 

§  1015.  Advances  by  charterer  on  freight. — If  the  advancement 
by  the  charterer  be  in  part  payment  of  freight,  he  has  an  insur- 
able interest  in  the  money  so  advanced.^^  And  it  is  held  that  ad- 
vances for  freight  may  be  insured  as  freight;  but  there  must  be 
a  proof  of  actual  advances  to  wai-rant  a  recovery.^*     But  the  con- 

"  Sansom  v.  Ball,  4  Call.  (4  U.  S.)  loading,  discharging,  demurrage,  etc.: 

459,   1  L.   ed.   908;    Clark  v.   Ocean  "The  captain  to  be  supplied  with  cash 

Ins.  Co.  16  Pick.  (33  Mass.)  2S9.  for  ship's  use,"  in  pursuance  of  which 

12  Puller    V.    Staniforth,    11    East,  latter  stipulation  the  master  drew  a 


232.  But  credit  for  new  freight 
earned  was  not  allowed  in  Puller  v. 
Hallidav,  12  East,  494.  See  also 
as  to  credit  for  freight  earned  in 
case  of  shipowner,  Insurance  Co.  of 
the  Valley  of  Virginia  v.  Mordecai, 
22  How.  ^(63  U.  S.)  Ill,  16  L.  ed. 
329;  Davy  v.  Hallett,  3  Caines  (N. 
Y.)  16,  2  Am.  Dec.  241. 

13  "If  the  memorandum  of  charter 
party  had  in  this  instance  clearly 
expressed   that   the   money   advanced 


bill  on  the  freighters,  which  was  duly 
accepted  and  paid,  and  it  was  held 
that  this  was  not  to  be  considered  as 
a  payment  of  freight  in  advance,  but 
a  loan  to  the  owner  of  the  ship,  and 
that  the  freighters  (the  ship  being 
lost  on  her  homeward  voyage)  had 
no  insurable  interest  in  the  bill : 
Saunders  v.  Drew,  3  Barn.  &  Adol. 
445;  Anonymous,  2  Show.  283; 
Griggs  V.  Austin,  3  Pick.  (20  Mass.) 
20,  lo  Am.  Dee.  175;  De  Silvale  v. 


should   be   in   part   payment   of   the    Kendall,  4  Maule  &  S.  37 


freight,  then  it  would  follow  that  the 
loss  of  the  ship  would  produce  a  loss 
of  the  money  advanced  to  the  freight- 
er, and  he  would  have  an  insurable 
interest  in  it:"  Manfield  v.  Mait- 
land,  4  Barn.  &  Aid.  585,  per  Bay  ley, 
J.  In  this  ease  it  appeared  that  the 
memorandum  for  charter  stated  one- 
half  of  the  freight  to  be  paid  in  cash 


Advance  freight :  insurable  inter- 
est, see  marine  ins.  act  1906  (6  Edw. 
VII.)  c.  41;  Butterworth's  20th  Cenr. 
Stat.  (1900-1909)  "Insurance,"  p. 
401. 

1*  Eobl)ins  v.  New  York  Ins.  Co. 
1  Hall  (N.  Y.)  563.  The  court  in 
this  case,  per  Jones,  C.  J.,  said :  "But 
a  part  of  the  freight  is  said  to  have 


on  unloading  and  right  delivery,  and  been  advanced.  The  advance  of  the 
the  remainder  by  bill  on  London  at  freight  gives  no  right  to  insure  be- 
four  months  date,  and  also  provided,  yond  the  amount  of  the  advance,  and 
after  containing  stipulations  for  un-    ■■here  the  owner  of  the  vessel  is  liable 
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trary  is  held  in  Louisiana,^^  although,  where  there  was  no  denial 
that  freight  had  been  paid  in  advance,  it  was  held  that  the  insured 
was  not  bound  to  prove  that  he  had  paid  it.^^  Freight  so  paid  in 
advance  is  a  lawful  subject  of  insurance,  and  is  liable  to  an  average 
loss,^"'  and  it  is  held  that  the  insurer  cannot  avoid  liability  on  tlie 
ground  that  advanced  freight  might  be  recovered  back  by  reason 
of  the  loss  of  the  cargo.^^  So  the  insured  under  a  policy  on  such 
frciglit  may  recover  an  average  loss  arising  from  the"^  payment 
of  salvage. ^^  So  one  who  advances  money  to  a  sliipowner,  in  con- 
sideration of  a  right  to  fill  up  a  certain  proportion  of  the  ship's 
tonnage  Avith  goods  of  his  own  or  others,  has  an  insurable  interest 
which  he  may  describe  as  "freight  advanced,"  and  valued  by  agree- 
ment at  a  certain  sum.^o  And  if  the  freight  advanced  is  received 
on  account  of  the  charter  party  as  a  portion  of  the  entire  sum  pay- 
ahle,  and  the  whole  still  remains  a  risk,  and  the  charter  party  is 
annulled,  the  money  being  considered  as  part  payment  under  a 
new  charter  party,  the  charterer  has  such  an  insurable  interest.^ 
Again,  where  the  charterer  agrees  to  pay  a  sum  absolutely,  part 
being  paid  at  the  outport  for  port  charges  and  incidental  expenses 
and  the  balance  on  arrival,  it  is  held  that  he  had  an  insurable  in- 
terest in  the  payment  so  made  at  the  outport,  but  it  must  be  de- 
scribed specifically,  and  is  not  covered  by  the  general  designation 
of  freight.2  And  where  the  insurance  was  on  freight  prepaid  on 
account,  and  the  master  was  justified  in  abandoning  the  voyage, 
and  the  insured  procured  the  goods  to  be  carried  at  a  rate  of  freight 
in  excess  of  that  payable  under  the  charter  party,  a  recovery  as  for 
a  total  loss  of  the  freight  so  advanced  was  adjudged.^ 

to  refund  in  case  of  loss  his  right  ^^  Sansom  v.  Ball,  4  Dall.  (4  U.  S.) 

to     insure     that     amount— resulting  459,  1  L.  ed.  908;  Kathman  v.  Gen- 

from  the  lien  the  charterer  has  upon  eral  Mutual  Ins.  Co.  12  La.  Ann.  35. 

the  freight  for  his  security— requires  ^sxallinian  v.  General  Mutual  Ins. 

that  proof  should  be  made  of  the  ac-  Co.   12   La.   Ann.   35. 

tual  payment  of  the  money  alleged  to  ^^  Sansom  v.  Ball,  4  Dall.  (4  U.  S.) 

be    advanced.      .      .      ,      The    actual  459,  1  L.  ed.  908. 

proof  of  the  advance  cannot  be  dis-  20  Sansom  v.  Ball,  4  Dall.  (4  U.  S.) 

pen.<^ed  with  as  proof  in  chief  on  the  459,  1  L.  ed.  90S. 

trial:"     See  also   Sansom  v.   P.all,  4  ^  Ellis    v.    Lat'one,    8   Ex.    546,    22 

Dall.   (4  U.  S.)   459,  1  L.  ed.  908;  L.  J.  Ex.  124. 

Manfield     v.     Maitland,    4    Bam.    &  2  Winter  v.  Haldiniand,  2  Barn.  & 

Aid.   588,   per   Abbott,   C.   J.;    lle\-  Adol.  0-19,  per  Lord  Tenterdeii. 

len  v.  National  Ins.  Co.  1  Hall   (N.  ^  jy^  Cuadra  v.  Swann,  16  Com.  B. 

Y.)    500;    Winter    v    Haldimand,    2  N.  S.  772.    For  a  fuller  discussion  of 

Barn.  &  Adol.  049.  this  question  of  advances  on  freiirht, 

^Mvathman  v.  General  Mutual  Ins.  see  Hicks  v.  Shield,  7  El.  &  B.  633; 

Co.  12  La.  Ann.  35.  :Manlield  v.  Maitland.  4  Barn.  &  Aid. 

16  Katlmian  V.  General  Mutual  Ins.  582;   Allison   v.   Bristol   .Marine   Ins. 

Co.  12  La.  Ann.  35.  Co.  L.  R.  1  App.  Cas.  209;  Wilson  v. 
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§  1016.  When  charterer  has  no  insurable  interest  in  freight  ad- 
vanced.— If  the  charterer  advances  money  on  freight  on  the  owner's 
personal  credit  alone,  and  the  latter  is  obligated,  irrespective  of  the 
issue  of  the  voyage,  to  repay  the  same  as  a  debt,  the  charterer  runs 
no  risk  of  losing  it  by  the  perils  insured  against,  and  therefore 
has  no  insurable  interest  in  freight  so  advanced.*  And  one  wlio 
loans  money  to  the  master  to  be  repaid  out  of  the  freight  has  no 
insurable  interest,^  unless  the  freight  be  assigned  or  pledged  as 
security,  and  the  principal  rule  should  also  be  subject  to  the  excep- 
tion that  by  the  terms  of  the  charter  party  a  lien  may  be  stipulated 
for  by  virtue  of  which  an  insurable  interest  would  exist.  Mr. 
Arnould  says  that  if  by  the  terms  of  the  charter  party  it  does  not 
clearly  appear  that  the  money  advanced  is  part  payment  specifically 
of  freight,  it  will  be  regarded  as  a  mere  loan.^  If  it  appears  by  the 
bill  of  lading  that  freight  would  not  be  earned  except  in  case  of 
carriage  and  delivery  at  the  port  of  destination,  and  that  the  insured 
has  a  right  to  recover  back  the  freight  advanced  in  case  the  carrier 
fails  to  deliver  according  to  tlie  bill  of  lading  for  any  cause  not 
imputable  to  the  insured,  the  money  advanced  gives  no  insurable 
interest  to  freight,  being  in  the  nature  of  a  conditional  loan.' 

§  1017.  Owner  in  case  of  bottomry  or  respondentia. — If  a  vessel 
is  under  bottomry  it  is  held  to  operate  as  a  sale  pro  tanto  of  the 
owner's  interest,®  yet  a  bottomry  bond  made  by  the  master  only 
gives  an  enforceable  claim  against  the  vessel  hypothecated,   and 

Martin,   11   Ex.    684;    De    Silvale   v.  Hooper,   3   Si;m.    (U.   S.   C.   C.)    50, 

Kendall,  4  Maule  &  S.  37;  Williams  66,  Fed.  Cas.  No.  11,185;  Brown  v. 

V.  North  China  Ins.  Co.  35  L.  T.  N.  Harris,     3     Gray     (69     Mass.)     59; 

S.  884.  Griggs  v.  Austin,  3  Pick.  (20  Mass.) 

*  Lee  V.  Barreda,  16  Md.  190 ;  Min-  20,  15  Am.  Dec.  175 ;  Chase  v.  Alli- 

turn  V.  Warren  Ins.  Co.  2  Allen  (84  ance    Ins.    Co.    9    Allen    (91    Mass.) 

Mass.)    86;   Manfield  v.  Maitland,  4  314;  Benner  v.  Equitable  Ins.  Co.  6 

Barn.  &  Aid.  582.  Allen  (88  Mass.)  222;  Phelps  v.  Wil- 

^  Wilson  V.  Royal  Exchange  Assur.  liamson,  5  Sand.  (N.  Y.)  578;  Wat- 
Co.  2  Camp.  623.  son  v.   Duykinck,  3   Johns.    (N.  Y.) 

^1  Arnould  on  Marine  Ins.   (Per-  335;  Mashiter  v.  Buller,  1  Camp.  84, 

kins'  ed.  1850)  266,  267,  *260,  *261;  per  Lord  Ellenborough. 
Id.  (6th  ed.  Maclachlan)  p.  64,  citing       As  to  the  English  rule  of  right  to 

Manfield  v.  Maitland,  4  Barn.  &  Aid.  recover  back  prepaid  freight,  see  De 

585,  per  Abbott,  C.  J.     See  Sansom  Silvale  v.  Kendall,  4  Maule  &  S.  37; 

V.  Ball,  4  Dall.   (4  U.  S.)   459,  1  L.  Byrne  v.    Schiller,   L.   R.   6   Ex.   20, 

ed.  908;  Clark  v.  Ocean  Ins.  Co.  16  320;  Hicks  v.  Shield,  7  E.  &  B.  633; 

Pick.     (33    Mass.)     289,    293,    294;  Manfield   v.   Maitland,   4   B.   &   Aid. 

Griggs  V.  Austin,  3  Pick.  (20  Mass.)  585;  Wilson  v.  Martin,  11  Exch.  684, 

20,  15  Am.  Dee.  175;  Brown  v.  Har-  25  L.  J.  Ex.  217. 
ris,  3  Gray  (69  ]\la.«s.)  59.  «  Read  &  Hoptook  v.  Mutual  Safety 

■^  Mint  urn    v.    Warren   Ins.    Co.    2  Ins.   Co.   3  Sandf.    (5  N.  Y.   Super. 

Allen     (84    Mass.)     86;     Pitman    v.  Ct.)  54. 
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vests  no  absolute,  indefeasible  interest  in  tbe  sliip.^  And  so  far 
as  the  owner  has  an  insurable  interest  in  his  ship  hypothecated 
l)y  l)ottomry,  he  may  insure  his  interest  generally.  But  the  bor- 
rower cannot  insure  the  amount  advanced,  for  he  does  not  assume 
the  risk.  This  arises  from  the  very  nature  of  the  contract, ^°  inas- 
much as  it  is  of  the  very  essence  of  both  bottomry  and  respondentia 
that  the  lender  must  run  the  marine  risk  to  be  entitled  to  both 
the  principal  and  the  marine  interest,  and  the  debt,  in  so  far  as 
it  depends  upon  the  bottomry  bond,  is  lost  if  the  ship  be  lost  by  the 
stipulated  perils. ^^  It  will,  therefore,  appear  that  the  loss  of  the 
vessel  will  cancel  the  bottomry  obligation,  and  for  this  reason  the 
bottomer's  interest  for  which  he  would  be  entitled  to  indemnity 
would  only  be  the  excess  of  the  value  of  the  vessel  or  goods  over 
the  bottomry  debt.^'^  But  he  cannot  insure  this  surplus  as  bottomry 
for  the  reasons  above  stated."  There  is  no  doubt  but  that  this 
rule  is  subject  to  such  qualifications  as  may  arise  under  an  agree- 
ment that  the  lender  shall  assume  only  sea  risks,  or  those  of  capture, 
in  which  case  the  borrower  may  insure  to  the  full  value  of  his 
interest  as  to  other  risks. ^*  The  above  rule  is  also  substantially 
that  provided  by  the  statutes  of  some  of  the  states.^*    And  the  stat- 


9  The  Charles  Carter,  4  Cranch  (U.  (28  :\rass.)  187.    See  also  The  Draco, 

S.  C.  C.)  328,  2  L.  ed.  636,  per  Chase,  2  Sum.  (U.  S.  C.  C.)  157,  Fed.  Cas. 

J.  No.  4057;  The  Mary,  1  Paine  (U.  S. 

1°  Tlie  French  ordonnance  prohibit-  C.  C.)  671,  Fed.  Cas.  No.  9,187; 
ed  tliose  who  took  up  money  on  mari-  Rueher  v.  Cunningham,  2  Pet.  Admr. 
time  loan  to  insure  it.  "Pothier  gives  (U.  S.)  295,  Fed.  Cas.  No.  17,- 
liis  reasons  for  this  prohibition:  1.  777;  Leland  v.  The  I\kMlna.  2 
The  risk  of  the  money  advanced  on  Wood.  &  M.  (U.  S.  C.  C.)  92,  Fed. 
maritime  loan  does  not  fall  on  the  Cas.  No.  8237.  See  Pope  v.  Necker- 
borrower,  but  one  can  effect  insurance  son,  3  Story  (U.  S.  C.  C.)  465,  Fed. 
only  on  what  one  runs  the  risk  of  Case  No.  11,274;  Greeley  v.  Water- 
losing:  2.  If  it  were  allowed  to  the  house,  19  Me.  9,  36  Am.  Dec.  730; 
borrower  to  effect  insurance  on  the  Braynard  v.  Hoppack,  32  N.  Y.  571, 
sum  received  by  him  as  a  maritime  88  Am.  Dec.  349;  Jennings  v.  Insur- 
loan,  he  would  be,  in  case  of  loss,  ance  Co.  of  Pa.  4  Binn.  (Pa.)  244. 
discharged  from  all  obligation  toward  ^^  Read  v.  Mutual  Safety  Ins.  Co. 
the  lender,  and  would  receive,  on  the  5  New  York  Super.  Ct.  54;  Watson 
part  of  the  insurers,  the  same  sum  v.  Insurance  Co.  of  North  America, 
in  the  shape  of  pure  gain.  In.suranco  3  Wash.  (U.  S.  C.  C.)  1,  Fed.  Cas. 
which  cannot  have  other  object  than  No.  17,286;  Emerigon  on  Ins.  (]\Iere- 
indemnity  for  damage  suffered,  would  dith's  ed.  1850)    c.  viii.  sec.  11,   pp. 


liero  serve  to  procure  him  an  advan 
tage;  this  is  repugnant  to  the  nature 
of  the  contract :"  Emerigon  on  Ins. 
(Meredith's  ed.  1850)  c.  viii.  sec.  11, 
p.  l!)2;  Kcnney  v.  Clarkson,  1  Johns. 
(N.  Y.)  385,  3  Am..  Dec.  336. 
"  Thorndike    v.     Stone,    11     Pi^k. 


192.  ]9.3. 

13  (Jlover  v.  Black,  3  Burr.  r394,  7 
W.   Black,  405. 

1*1  Phillips  on  Ins.  (3d  ed.)  sec. 
308. 

15  Deering's  Annot.  Civ.  Code  Cal. 
sec.  2660. 
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ute  19  George  II.,  chapter  37,  section  5,  provided  that  on  ships 
engaged  in  the  East  India  trade,  the  borrower  on  bottomry  or  re- 
spondentia should  recover  no  more  on  any  insurance  than  the  value 
of  his  interest  in  the  ship  or  in  the  goods  on  board,  exclusive  of 
the  money  so  borrowed,  and  that  the  money  should  only  be  lent 
on  the  ship  or  goods  on  board  with  benefit  of  salvage  to  the  lender ; 
but,  as  will  be  observed,  the  prohibition  did  not  extend  to  other 
cases. ^^  So  the  owner  of  a  ship  bottomed  for  more  than  half  her 
value  has  no  insurable  interest. ■'''' 

§  1018.  Lender  in  bottomry  or  respondentia. — A  bottomry  bond 
is  a  contract  by  which  the  owner  or  master  of  a  ship  binds  her  by 
direct  hypothecation  as  security  for  repairs  or  supplies  made  or 
furnished  in  a  foreign  port,  or  for  money  advanced  for  the  use  of 
the  ship.  It  is  a  contract  in  the  nature  of  a  mortgage .  of  the 
ship ;  ^^  but  the  advances  must  have  been  necessary  to  effect  the 
objects  of  the  voyage  or  the  safety  of  the  ship,^^  although  it  is 
held  that  the  owner  may  hyi^othecate  his  ship  in  a  foreign  port 
for  money  to  buy  a  cargo. ^°  And  in  respondentia  loans  it  is  not 
necessary  that  the  money  loaned  should  be  expended  in  fitting 
out  the  ship  or  invested  in  the  goods  on  which  the  risk  is  run.^ 
These  loans  are  a  species  of  insurance,  and  a  higher  rate  of  interest, 
called  ''marine  interest,"  is  charged,  and  are  upon  maritime  risks, 
to  be  borne  by  the  lender  for  a  voyage  or  a  definite  period.     So  far 

^^  And  the  statute,  7  George  I.  c.  Braynard  v.  Hoppock,  32  N.  Y.  571, 

21,  prohibited  lending  money  on  hot-  88  Am.  Dec.  349 ;  Emerigon  on  Ins. 

tomry   of   foreign   East   India   ship;  (Meredith's  ed.  1850)   e.  vii.  sec.  11, 

and    see    Sumner    v.    Green,    1    H.  pp.  192,  et  seq. 

Black.   301,   where  it  was   held   that  ^^  The  John  &  Alice,  1  Wash.   (U. 

where  a  British  subject  loaned  money  S.   C.  C.)    293,  Fed.  Cas.  No.   6923; 

under    a    respondentia     bond     upon  Putnam  v.  The  Polly,  Bee  Adm.  157, 

goods  on  board  an  American  ship,  on  Fed.   Cas.  No.  11,482;   The  Mary,,  1 

a  voyage  from  Bengal  to  an  Ameri-  Paine   (U.  S.  C.  C.)    671,  Fed.  Cas. 

can  port,  the  bond  was  void,  and  the  No.  9,187;  The  Aurora,  1  Wheat.  (14 

question     was     raised     whether     the  U.  S.)  96,  4  L.  ed.  45;  Patton  v.  The 

American   ship    was   a    foreign    ship  Randolph,  Gilp*.    (U.   S.  C.   C.)   457, 

witliin  the  intent  of  the  statute.  See  Fed.    Cas.    No.    10,837;    Waldcn    v. 

marine  insurance  acts  1906   (6  Edw.  Chamberlain,  3  Wash.   (U.  S.  C.  C.) 

VII.)    e:   41,   sec.   10;   Butterworth's  290,  Fed.  Cas.  No.  17,055. 

20th  Cent.  Stat.  (1900-1909)  "Insur-  20  tj^^  -^^^j.^^  -^  p^^^^^  ^jj^  g_  q  q>^ 

ance"  p.  400.  671,  Fed.   Cas.  No.  9,187.     See  The 

inVilliams  V.  Smith,  2  Caines  Cas.  Draco,   2   Sum.    (U.    S.   C.    C.)    157, 

(N.  Y.)  1,  2  Am.  Dee.  209,  reversing  Fed.  Cas.  No.  4,057. 

1   Caihes   (N.  Y.)   19.  i  Conrad  v.  Atlantic  Ins.  Co.  1  Pet. 

"The     Hilaritv,     Blatchf.     &     H.  (26  U.   S.)    386,  437,  7  L.   ed.  189; 

Adm.   90,   Fed.   Cas.   No.   6^80;   The  United  States  v.  Delaware  Ins.  Co.  4 

Draco,  2   Sum.    (U.    S.    C.    C.)    157,  Wash.   (U.  S.  C.  C.)   418,  Fed.  Cas. 

Fed.   Cas.   No.  4057;   Bolten  v.   The  No.  14,942. 

James  L.   Pendergast,  30  Fed.   717; 
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as  the  debt  depends  upon  the  bottomry  bond,  it  is  lost  if  the  ship 
be  lost  by  the  stipulated  perils.^  And,  as  we  have  stated  in  the 
preceding  section,  it  is  of  the  very  essence  of  these  contracts  that 
the  lender  runs  the  marine  risk  to  entitle  him  to  the  principal 
and  marine  interest.  A  respondentia  bond  is  a  mere  personal  con- 
tract, and  does  not  pass  the  right  of  property  in  the  goods.'  Bot- 
tomry bonds  hypothecate  the  vessel  and  freight ;  respondentia  bonds, 
the  cargo,  although  a  bottomry  and  respondentia  bond  may  be 
given  to  cover  the  ship  and  cargo,  and  bottomry  bonds  are  also, 
given  on  the  ship  and  cargo.*  But  it  is  held  that  where  the  ship  and 
cargo  are  covered  by  bottomry,  and  are  owned  by  different  persons, 
the  cargo  is  only  secondarily  liable.^  It  will  be  seen,  therefore, 
that  the  lender's  capital  is  put  at  risk,  and  in  case  of  both  bottomry 
and  respondentia  loans  he  has  an  interest  in  the  arrival  of  the  ship 
or  goods,  for  upon  safe  arrival  the  principal  and  stipulated  interest 
are  to  repaid.®  He  may.  therefore,  effect  insurance  upon  his 
capital  to  the  exent  of  the  obligation,  assuming  in  all  cases  that 
the  bond  be  valid.''^  If  the  bond  is  upon  a  vessel  and  freight  earn- 
ings to  secure  money  advanced  thereon,  and  the  contract  provides 
that  neither  the  owner  nor  master  shall  procure  other  advances 

2  The  Draco,  2  Sum.  (U.  S.  C.  C.)  7,578;    La    Constancia,    4    Notes    of 

157.  Fed.  Cas.  No.  4,057.     See  Pope  Cases,  285. 

V.  Nickerson,  3  Story   (U.  S.  C.  C.)        ®  See    Insurance    Co.    of    Pennsyl- 

465,  Fed.  Cas.  No.  11,274;  Delaware  vania  v.  Duval,  8  Sers:.  &  R.   (Pa.) 

Mutual  Safety  Ins.  Co.  v.  Gossler,  6  138.    Under  the  form  of  respondentia 

Otto   (96  U.  S.)   645,  24  L.  ed.  863;  bonds  in  that  case,  it  is  held  that  pay- 

Appleton  V.   Crowninshield,  8   Mass.  ment  of  the  debt  and  marine  interest 

340,  3  Mass.  443;  Bravnard  v.  Hop-  depends  upon  the  safe  return  of  the 

pock,  32  N.  Y.  571,  88"  Am.  Dec.  349.  goods,  and  not  of  the  ship. 

As  to  rule  in  case  of  partial  loss,       "''  Harman    v.    Yanhatton,   2   Yem. 

see  Delaware  Mutual   Safety   Co.   v.  117;  The  Yirgin,  8  Pet.   (33  U.  S.) 

Gossler,  96  U.  S.  645,  24  L.  ed.  863 ;  538,  8  L.  ed.  1036 ;  Williams  v.  Smith, 

Pope  V.  Nickerson,  3  Storv-  (U.  S.  C.  2  Caines  Cas.   (N.  Y.)  1.  2  Am.  Dee. 

C.)  487,  Fed.  Cas.  No.  11,274.  209;  1  Caines  (N.  Y.)  19;  Glover  v. 

'United    States    v.    DelaAvare   Ins.  Black,  1  Wm.  Black.  396;  Simmonds 

Co.  4  Wa.sh.   (U.  S.  C.  C.)  418,  Fed.  v.  Hodgson.  3  Barn.  &  Adol.  50.  re- 

Cas.  No.  14,942.  versing   6   Bing.    114;    Emerigon   on 

*  See  the  Atlas,  2  Hagg.  Adm.  48,  Ins.  (Meredith's  ed.  1850)  c.  viii.  sec. 
53,  3  W.  Rob.  502;  Delaware  ^lu-  11,  pp.  193  et  seq.  This  author  .';ays: 
tual  Safety  Ins.  Co.  v.  Gossler.  96  "It  is  a  species  of  reinsurance  to 
U.  S.  645,  24  L.  ed.  863;  Miller  v.  which  the  lender  has  recourse  to  re- 
O'Brien.  35  Fed.  779;  "Welsh  v.  move  from  himself  to  a  third  party 
Cabot,  39  Pa.  St.  342;  The  Gratitude,  the  maritime  risk  for  which  lie  is 
3  Rob.  Adm.  240,  24  Eng.  Rul.  Cas.  bound  toward  the  borrower:"  Id. 
277.  194;   :\lercliants'   IMutual   Ins.   Co.  v. 

5  Welsh  v.  Cabot.  39  Pa.  St.  342.  Baring.  20  Wall.   (87  U.  S.)   159,  22 

JSJaramme  The  Julia  Blake,  16  Blatchf.  L.    ed.    250;    Konnv   v.    Clarkson.    1 

(U.    S.    C.    C.)    472,   Fed.    Cas.    No.  Johns.  (N.  Y.)  385,  3  Am.  Dec.  336; 
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upon  the  same  at  the  port  of  lading  except  they  return  the  lender 
the  money  advanced  under  the  first  bond,  the  fact  that  a  subsequent 
loan  is  obtained  without  such  lender's  consent  does  not  impair  the 
insurable  interest  of  the  first  lender  under  his  bond,  and  it  is  held 
that  he  may  proceed  against  the  owner,  master,  or  insurer  as  he 
may  elect.*  But  the  lender  _  has  no  insurable  interest  where  the 
h}T3othecation  does  not  depend  upon  the  arrival  of  the  ship,  the 
money  being  made  payable  at  all  events,  and  all  the  risk  being  taken 
by  the  master  and  owner ;  ®  for  a  loan  is  not  a  bottomry  loan  where 
collateral  security  is  given  for  its  absolute  repayment.^"  So  where 
money  loaned  to  the  master  is  to  be  repaid  out  of  the  freight,  the 
lender  has  no  insurable  interest, ^^  for,  as  we  have  already  stated, 
the  lender's  principal  and  interest  must  be  at  risk.  The  holder  of 
a  bottomry  bond  must  insure  eo  nomine.^^  So  an  insurance  on 
a  vessel  will  not  cover  the  bottomry  interest  unless  it  is  expressly 
mentioned  in  the  policy. -^^ 

§  1019.  Expected  profits. — It  is  well  settled,  that  expected  profits 
are  insurable,  whether  they  be  on  a  cargo  or  other  property  at 
risk.^*  And  in  marine  risks  the  insured  may  recover  a  total  or 
an  average  loss,  according  as  the  loss  of  the  goods  is  total  or  par- 
tial :  ^^  for  a  merchant  may  protect  those  advantages  he  is  in  danger 
of  losing  by  certain  perils,  as  well  as  his  capital  employed  in 
maritime  adventures.  If  in  marine  insurance  the  goods  do  not 
arrive,  the  loss  is  not  merely  of  them,  but  of  the  benefits  which 
might  be  derived  were  the  money  employed  in  undertakings  not 
subject  to  perils  of  the  seas.^^     While  an  interest  in  the  vessel  and 

Jennings      v.      Insurance      Co.      of  (U.    S.    C.    C.)    451,   Fed.    Cas.    No. 

Pennsvlvania,  4  Binn.    (Pa.)    244,  5  262;  Loomis  v.  Shaw,  2  Johns.  Cas. 

Am.    Dec.    404.      See    St_ainbank    v.  (X.  Y.)   36,  3  Am.  Dec.  390n. 

Feunins:,    11    Com.    B.   oi,   13    Com.  ^^  Patapsco  Ins.   Co.  v.  Coulter,  3 

B.  418.^  Pet.    (28  U.   S.)    222,   7  L.  ed.   659; 

*  Cassa  Marittima  v.   Phoenix  Ins.  Putnam  v.  Mercantile  Ins.  Co.  5  Met. 

Co.  129  N.  Y.  490,  42  X.  Y.  St.  Rep.  (46  Mass.)    386.  391;   Abbott  v.  Se- 

258,  29  X.  E.  962.  hor,  3  -Johns.  Cas.  (X.  Y.)  39,  2  Am. 

^  Stainbank  v.  Sheppard,  13  Com.  Dec.  139;  Tom  v.  Smith,  3  Caines  (X. 

B.  418,  aff'g  s.  c.  11  Com.  B.  51.  Y. )   245;  Hendrickson  v.  Margetson, 

^°  Bravnard  v.  Hoppock,  32  X.  Y.  2  East,  549n;  Grant  v.  Parkinson,  3 

571,  88  'Am.   Dec.  349.  Bos.  &  P.  85n,  3  Doug.  16,  6  Term 

^^  Wilson    V.    Roval    Exch.    Assur.  Rep.  483n. 

Co.  2  Camp.  623.  '  is  Barclay  v.  Cousins,  2  East,  544, 

12  Kennov  v.  Clarkson,  1  Johns,  per  Lawrence,  J.  See  Lucena  v. 
(N.  Y.)  385,  3  Am.  Dec.  336.  Crawford,  3  Bos.  &  P.  75,  13  Eng. 

13  Robertson  v.  United  Ins.  Co.  2  Rul.  Cas.  151;  Grant  v.  Parkinson,  3 
Johns.  Cas.  (N.  Y.)  250,  1  Am.  Bos.  &  P.  S5n;  3  Doug.  16,  6  Term 
Dec.  166.  Rep.  483,  cited  in  1  Marshall  on  Ins. 

1*  Barclay  v.  Cousins,  2  East,  544;    (ed.  1810)   97. 
Alsop  V.  Commercial  Ins.  Co.  1  Sum. 
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cargo  gives  an  interest  in  the  profits  of  the  voyage,  which  may  be 
insured/'''  yet  it  is  necessary  that  the  insured  must  have  an  intercut 
and  subsisting  title  in  the  goods.,  from  which  the  profits  are  ex- 
pected to  be  reahzed :  ^^  although  this  need  not  be  an  absolute  prop- 
erty in  order  to  insure  under  a  valued  policy,  as  where  one  purchases 
a  right  to  take  a  part  of  the  cargo  should  it  arrive  at  a  certain  port, 
such  right  being  ba^ed  upon  a  valuable  consideration  then  paid.^* 
So  one  who  has  contracted  to  buy  a  certain  quantity  of  rice  to  arrive 
at  a  specified  port,  and  has  contracted  in  advance  for  its  sale,  has 
an  insurable  interest.^"  But  in  case  of  a  stoppage  in  transitu,  it 
might  preclude  the  election.^  The  goods  must  also  have  been  ac- 
tually exposed  to  the  perils  of  the  sea  at  least  some  time  before 
loss  to  warrant  a  recovery  on  profit's ;  ^  and  profits  must  be  insured 
eo  nomine.'  So  a  policy  on  "goods"  is  held  not  to  cover  a  policy 
on  ''profits,"  *  but  may  be  insured  under  an  open  or  valued  policy.^ 
If  the  insured  sell  the  goods,  he  cannot  recover  for  profits  insured :  ^ 

"Fosdick  V.   Norwich  Ins.    Co.   3  expected  profit  may  be  included,  the 

Day  (Conn.)  108.  assured    not   being   restricted   in   the 

"Abbott  v.   Sebor,  3  Johns.   Cas.  valuation  to  the  invoice  price.     This 

(N.   Y.)    39,   2   Am.    Dec.   139;   Mc-  is  in   effect    an   insurance   on   profit, 

Swiney  v.  Royal  Exch.  Assur.  Co.  14  and  what  may  be  insured  jointly  witli 

Q.  B.  634,  overruling  s.  c.  18  L.  J.  something  else  may  be  insured  by  a 

Q.  B.  193.  separate  policy.    The  circumstance  of 

13  French  v.  Hope  Ins.  Co.  16  Pick,  the  policy  in  this  case  being  open 
(33  Mass.)  397,  400:  Locke  v.  North  does  not  seem  to  me  to  make  any  fur- 
America  Ins.  Co.  13  Mass.  61.  But  ther  difference  than  to  throw  upon 
see  Stockdale  v.  Dunlop,  6  Mees.  &  the  assured  the  burthen  of  showing 
^^-  --"i-  the  amount  of  the  profit  they  would 

20  :\IcSwiney  v.  Royal  Exch.  Assur.  have    made    had    the    goods    arrived. 

Co.  18  L.  J.  Q.  B.  193,  14  Q.  B.  Certum  est,  quod  certum  reddi  po- 
634.  .     .  „     ^   .  ,,       „     -        f 

1  See  Clav  v.  Harrison,  10  Barn.  & 
C.  99. 

2  Knox  v.  Wood,  1  Camp.  543. 
'  Elmaker  v.   Franklin   Ins.   Co.   5 

Pa.    St.    183;     Sun    Fire    Office    v.    _  „    ..._..,   ^.,..   .,,, 

Wrio-ht,  3  Nott  &  :McC.  (S.  C.)  819;  an  open,  policy;  espcciallv  if  the 
Niblo  V.  North  America  Ins.  Co.  1  goods  themselves  are  valued.  If  it 
Sand.  (N.  Y.)  551;  Leonards  v.  Phte-  were  otherwise,  it  would  be  next  to 
nix  Ins.  Co.  2  Rob.  (La.)  131,  38  impossible  to  prove  their  value,  as  is 
Am.  Dec.  205.     See  §  2030  herein.       done   in   regard   to   vessels   and   car- 

Insurauce  of  agents' profits  in  risks  goes.  In  these  cases  it  is  easy  to 
written:  When  description  sufficient:  show  what  the  different  subjects  cost, 
See  Hayes  v.  ^lilford  Mutual  Fire  but  how  are  you  to  ascertain  what  i.^ 
Ins.  Co.  170  lAtass.  492,  49  N.  E.  754,  often  imaginary  and  mu.-^t  depend  on 
27  Ins.  L.  J.  459.  so  manv  contingencies." 

*  Stock  V.  Inglis,  9  L.  R.  Q.  B.  Div.  «  Tom  v.  Smith,  3  Caines  (N  Y  ) 
708,  52  L.  J.  Q.  B.  Div.  30.  245. 

'  "In  a  valued  policy  on  goods  the 
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test."  But  see  Mumford  v.  Hallett. 
1  Johns.  (N.  Y.)  433,  where  the 
court,  per  Livingston,  J.,  declares 
that  "though  the  profits  are  not 
valued,  yet  every  such  insurance  must 
be  considered   as  a   valued,   and    not 


§  1020  JOYCE  ON  INSURANCE 

for  the  interest  in  the  profits  must,  as  in  all  other  cases  in  marine 
and  fire  risks,  exist  in  the  assured  at  the  time  of  loss  to  warrant  his 
being  indemnified.'  In  an  English  case  the  policy  was  upon  a 
cargo  of  slaves  on  the  profits  valued,  and  in  case  of  loss  no  proof 
of  interest  required  other  than  the  policy.  The  ship  being  lost 
with  a  part  of  the  slaves,  those  saved  were  sold,  but  at  no  profit  on 
the  adventure,  and  it  was  held  that  no  recovery  could  be  had  in 
the  absence  of  proof  that  there  would  have  been  some  profit  had 
all  the  cargo  been  in  market.*  And  this  accords  with,  the  rule 
stated  by  Mr.  Marshall,  based  upon  English  cases,^  although  it 
is  said  in  certain  New  York  cases  that  insurances  on  profits  are  in 
substance,  if  not  in  form,  a  species  of  valued  policy,  especially  if 
the  goods  are  valued. ^°  It  is  also  held  in  the  same  state  that  proof 
need  not  be  given  that  there  would  have  been  an  actual  profit  had 
the  goods  arrived,^^  and  the  same  rule  obtains  in  other  jurisdictions 
of  high  authority  here,  and  is  undoubtedly  the  rule  in  this  coun- 
try.^^  One  may  insure  profits  in  the  future,  as  in  case  of  a  crop 
not  sown ;  the  contract  in  such  case  actually  attaches  in  futuro.^^ 
And  the  policy  in  suit  is  valid  although  the  crop  destroyed  is  raised 
by  insured  on  land  acquired  by  him  after  the  date  of  the  policy. ^^ 
§  1020.  Profits  made  and  earned. — Emerigon  says  that  although 
expected  profits  are  forbidden  by  the  Ordonnance,  yet  ''when  the 
profit  is  made  and  actually  earned,  the  merchant  may  eff'ect  insur- 
ance upon  it,"  as  where  upon  arrival  of  the  ship  at  the  outport 
advices  are  received  that  a  sale  has  been  made,  and  the  proceeds  are 
of  a  certain  value,  that  insurance  may  be  eff^ected  on  the  profit 
arising  therefrom ;  and  again,  that  it  does  not  matter  that  the  profit 
has  been  earned  in  the  course  of  the  voyage.  Referring  to  Valin, 
he  also  asserts  that  if  a  shif)  is  destined  to  a  certain  port  and  thence 

"'Stockdale  v.  Dunlop,  6  Mees.  &  Johns.  Cas.   (N.  Y.)   39,  2  Am.  Dec. 

W.  224.  139. 

^  Hodgson  V.  Glover,  6  East,  316.  ^^  Patapseo  Ins.   Co.  v.   Coulter,  3 

n    Marshall    on    Ins.    (ed.    1810)  Pet.    (28   U.   S.)    222,  7  L.   ed.   G:)9, 

*102.     See  also  Grant  v.  Parkinson,  two  judges  dissenting.    See  French  v. 

3  Bos.  &  P.  85n;  3  Doug.  16;  6  Term  Hope  Ins.   Co.  16  Pick.    (33  Mass.) 

Rep.  483n;  Eyre  v.  Glover,  16  East,  397.     But  examine  Kent's  Commen- 

218;    Hendi'ifkson    v.    Margetson,    2  taries   (5th  ed.)   272. 
East,  549 ;  McSwiney  v.  Royal  Exeh.        ^^  See  Grant  v.  Parkhurst,  3  Bos.  & 

Assur.  Co.  14  Q.  B.  634,  overruling  P.   85n.     As   to    profits   in   business, 

L.  J.  Q.  B.  193;  Chope  v.  Reynolds,  see  Sawyer  v.  Dodge  Co.  Ins.  Co.  37 

5  Com.  B.  N.  S.  642.  Wis.  503,  citing  State  ex  rel.  v.  Hast- 

10  Tom  V.  Smith,  3  Caines  (N.  Y.)  ings,   15  Wis.   77,  per  Cole,  J.,  and 
245;    MumPord   v.   llallett,    1   Johns.  Andrew  v.  Newcomb,  32  N.  Y.  417. 
(N.  Y.)  433.  1*  Sawyer  v.  Dodge  Co.  Ins.  Co.  37 

11  Loomis  V.   Shaw,  2   Johns.   Cas.  Wis.  503. 
(N.    Y.)     36;    Abbott    v.    Sebor,    3 
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to  anollicr,  and  the  owner  is  informed  of  the  success  of  the  trade 
at  the  lir.st  port,  and  is  enabled  to  judge  very  nearly  of  the  profit 
made,  he  may  effect  insurance  as  on  a  new  finid  on  this  augmen- 
tation of  the  original  fund  of  his  cargo,  since  it  is  a  profit  already 
made  and  earned;  that  the  original  cargo  is  no  longer  the  same, 
"its  value  is  considerably  augmented,  and  this  augmentation,  strict- 
ly earned  to  the  insured,  forms  an  object  distinct  from  the  value 
of  the  first  fund  of  the  cargo."  "  Mr.  Phillips  states  the  rule  sub- 
stantially thus:  An  additional  insurable  interest  exists  in  profits 
made  on  the  outward  voyage,  which  may  be  covered  by  a  new  policy 
on  the  homeward  cargo,  for  it  has  become  goods.^®  While  the  rule 
in  England  is  that  it  is  necessary  to  show  that  some  profits 
would  have  been  made  and  earned  but  for  the  intervention  of  the 
perils  insured  against,^'''  yet  such  is  not  the  rule  in  the  United 
States.  18 

§  1021.  Passage  money. — Although  passage  money  is  not  freight 
properly  so  called,  yet,  so  far  as  an  insurable  interest  is  concerned, 
it  comes  within  the  rule  that  freight  is  the  benefit  derived  by  the 
shipowner  from  the  employment  of  his  ship,  and  may  be  said  to 
be  similar  to  the  case  of  freight  paid  in  advance,  and  a  passenger 
may  have  an  insurable  interest  therein,  or  where  an  obligation 
exists  on  the  part  of  the  shipowner  to  repay  the  passage  money  ad- 
vanced, he  may  have  an  insurable  interest  in  passage  money,  and 
in  England  an  insurable  interest  was  granted  by  act  1858." 
But  although  it  may  be  denominated  "freight,"  it  differs  therefrom 

1^  Emerigon  on  Ins,  (Mereditla's  ed,  should  not  carry  with  it  the  loss  of 
1850)  c.  viii.,  sec.  9,  p.  189;  c.  ix.,  profits;  proof  that  profits  would  have 
sec.  7,  pp.  226-28.  arisen  on  the  voyage  is  not  required, 

1®  2  Pliillips  on  Ins.  (3d  ed.)  50,  in  order  to  recover  on  a  policy  on 
sec.  1241,  citing  McKim  v.  Plioenix  profits,  if  the  cargo  has  heen  lost:" 
Ins.  Co.  2  Wash.  (U.  S.  C.  C.)  89,  AIsop  v.  Commercial  Ins.  Co.  1  Sum. 
Fed.  Cas.  No.  8,862.  (U.  S.  C.  C.)  451.  Fed.  Cas.  No.  262; 

17  Eyre  v.  Glover,  16  East,  218;  2  Mumford  v.  Hallett,  1  Johns.  (N.,  Y.) 
Arnould  on  Marine  Ins.  (Perkins'  ed.  333;  French  v.  Hope  Ins.  Co.  16 
1850)  200,  *206,  239,  245  et  seq. ;  Id.  Pick.  (33  Mass.)  397.  See  also  § 
(6th  ed.  Maclachlan's)  pp.  73  et  seq.;    1019  herein. 

Hodgson  V.  Glover,  6  Ea.st,  316.  And  "  See  §  1009,  ante;  3  Kent's  Corn- 
see  3  Kent's  Commentaries  (5th  ed.)  mentaries,  *219;  Ogden  v.  New  York 
272.  Mutual  Ins.  Co.  35  N.  Y.  418,  420; 

"Loomis  v.  Shaw,  2  Johns.  Cas.  The  passengers  act  1852;  18  &  19 
(N.  Y.)  36;  Patapsco  Ins.  Co.  v.  Vict.  c.  119,  amended.  26  &  27  Vict. 
Coulter,   3   Pet.    (28   U.    S.)    222,   7    c.  51. 

L.  ed.  659.  In  this  case  Mr.  Justice  Shipowner's  right  to  insure 
Johnson  .said:  "It  seems  dilficult  to  against  his  obligations  to  passengers 
jierceive  why,  if  profit  be  either  a  in  case  of  loss,  see  mciihants' 
mere  excrescence  of  the  principal  or  siiipping  act  1894  (57  &  58  Vict.  c. 
identified  with  it,  the  loss  of  the  cargo    60)   sees.  328-333. 
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in  many  respects  with  reference  to  the  risk,  and  it  is  usual  to  describe 
such  subject  matter  as  passage  money,  or  to  use  such  terms  as  Avill 
distinguish  it  from  freight  of  merchandise,  for  the  term  ''freight" 
does  not  inchide  passage  money.  This  was  held  in  a  case  where 
the  policy  was  Upon  freight  valued,  the  cargo  being  coolies  and 
rice  and  the  valuation  was  opened  and  the  policy  treated  as  an 
open  policy .2°  Although  it  is  held  that  insurers  of  freight  may  be 
liable  for  freight  and  passage  money  where  the  ship  chartered  to 
carry  cargo  and  passengers  has  been  prevented  by  one  of  the  perils 
insured  against  from  performing  her  voyage,  the  vessel  having 
then  received  part  of  her  cargo,  and  having  shipped  w^ater  for 
passengers.^  If  the  passage  money  is  paid  in  advance,  the  passen- 
ger may  recover  it  back  if  without  his  own  fault  he  is  not  carried 
to  the  agreed  port,  and  if  the  ship  is  lost  the  insurer  of  passage 
money  is  liable.^  And  a  passenger  who  has  paid  passage  money  in 
advance  has  an  insural)le  interest  therein.^  Where  the  insurance 
was  on  passage  money  subject  to  pay  a  loss  pro  rata,  and  while  in 
a  port  of  distress  awaiting  repairs  on  the  vessel  the  insurers  main- 
tained the  passengers  at  a  cost  exceeding  the  passage  money,  the 
insurers  were  held  not  liable.*  Insurers  of  passage  money  do  not 
generally  undertake  for  the  performance  of  the  voyage  within  any 
particular  time.^  Nor  at  the  common  law  were  the  owner  or  mas- 
ter obligated  to  forward  passengers  to  their  destination  in  case  the 
ship  was  lost,  except  in  case  of  actual  contract  so  to  do,^  though 
it  is  otherwise  by  the  English  act  of  1855."^  Thus,  on  such  insur- 
ance generally,  if  the  vessel  arrives  finally  in  safety,  the  insurers 
are  not  liable  for  losses  occasioned  by  delay,  even  though  the  ptissage 
money  may  by  reason  thereof  have  been  obliged  to  be  refunded.^ 
And  it  is  held  that  no  passage  money  is  due  where  the  passenger  is 
not  carried  to  the  port  of  destination.^ 

2°  Denoon  v.  Home  &  Colonial  Ins.  on  Marine  Ins.  (6th  ed.  Maelachlan's 

Co.  7  L.   R.   Com.  P.  341,  26  L.  T.  ed.)    p.    36;    Id.     (8th    ed.    Hart    & 

N.  S.  628.  Simey)   see.  235,  p.  300. 

Freight   does   not   include   passage  *  WilHs  v.  Cooke,  5  El.  &  B.  641, 

money,  see  Marine  Ins.  Act  1906   (6  25  L.  J.  Q.  B.  16. 

Edw.   VlL,   e.   41)    sec.   90;   Butter-  ^  Howard  v.  Astor  Mutual  Ins.  Co. 

worth's  20th  Cent.  Stat.  (1900-1909)  5  Bo.'^w.    (N.  Y.)    38. 

"Insurance,"  p.  423.  ^  Gibson  v.   Bradford,  3  El.   &  B. 

1  Trustcott  v.  Christie,  2  B.  &  B.  516,  24  L.  J.  Q.  B.  159,  per  Lord 
320,  5  Moore,  331.  Campbell,   C.  J. 

2  Ogden  V.  Mutual  Ins.  Co.  8  Bosw.  '  18  &  19  Vict.  c.  119,  amended  26 
rN.  Y.)   248,  affV  35  N.  Y.  418,  4  &  27  Vict.  c.  51. 

Bosw.    (N.  Y.)    447.  ^  Howard  v.  Astor  Mutual  Ins.  Co. 

^  As  to  insurable  interest  of  pas-   5  Bosw.   (N.  Y. )  38. 
seuirer  in  passage  money,  see  17  Earl        ^  The   Ship   Lavinia,   1   Pet.    Adm. 
of  Halsbury's  Laws  of  England.  "In-    (U.  S.)  123,  125,  Fed.  Cas.  No.  6,797. 
surance,"  see.  733,  p.  370;  1  Arnould 
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§  1021a.  When  interest  insured  is  disbursements,  not  passage 
money. — Although  a  i)olicy  as  written  is  one  upon  j)assa.L!,e  money 
and  is  to  cover  any  passage  money  in  respect  to  the  specified  voyage 
and  it  is  in  a  sense  the  subject-matter  of  the  insurance  since  such 
insurance  would  not  have  existed  if  there  liad  been  no  ])assage 
money,  nevertheless  where  an  attached  clause  provides  that  the 
polic}'  is  to  be  held  to  cover  any  disbursements  made  by  assured 
arising  from  accident  or  loss  on  account  of  passengers,  etc.,  such 
insurance  is  one  upon  the  risk  of  disbursements  with  regard  to  the 
particular  passengers  on  board  when  the  ship  first  sailed  and  the 
voyage  upon  which  those  particular  passengers  were  intended  to 
go  and  the  fact  that  other  passengers,  after  injury  to  and  repairs 
on  the  ship  and  consequent  delay,  were  eventually  carried  upon 
difl'crent  contracts  cannot  be  considered  as  the  passage  money 
of  such  passengers,  cannot  be  regarded  either  as  a  substitution  for 
the  passage  money  of  the  first  passengers,  which  was  taken  up 
by  the  disbursements  in  respect  of  them  or  as  a  salvage  in  respect 
of  the  subject-matter  that  was  insured.  Nor  will  it  be  assumed  that 
the  voyage  eventually  made  after  repairs  was  the  same  voyage  as 
the  one  upon  which  the  ship  started  when  she  was  damaged  so  as 
to  constitute  the  insurance  one  upon  freight  or  passage  money. ^° 

§  1022.  Mariners'  wages. — Mariner's  wages,  savs  Emerigon,  are 
not  the  subject  of  insurance,  for  two  reasons:  1.  They  form  a  con- 
ditional debt,  depending  on  the  fate  of  the  voyage.  They  are  gain, 
which  the  mariners  fail  to  make  if  the  vessel  perishes,  rather  than 
a  loss  which  they  run  the  risk  of  incurring;  2.  If  wages  were  in- 
sured, mariners  being  sure  of  them  would  not  have  an  interest  in 
the  preservation  of  the  vessel."  And  both  usage  and  authority 
sanction  the  rule  that  seamen  may  not  insure  their  future  wages, 
nor  any  compensation  or  privilege  granted  to  or  received  by  them 
in  lieu  of  or  in  the  nature  of  such  wages,  such  insurances  being 
illegal  as  against  the  intent  of  all  maritime  law.^^  And  this  in- 
cludes officers  and  mates,  who  are  generally  known  as  seamen,  and 

^"New    Zealand    Shipping'    Co.    v.  v.    Stewart,   5   Dow,   274;    Tlic   Lady 

Dulve,  83  L.  J.  K.  B.  1300;  [1914]  2  Durham,  3  Ilasi.-.  201;  Foniin  v.  Os- 

K.   B.   683;   111   L.   T.   37;   12  Asp.  well,     3     Camp!     3.37;     Percival     v. 

M.  C.  507,  in  Com.  Cas.  223,  30  T.  Hickey,   18    Johns.    (N.    Y.)    257,   9 

L.   R.    385,   Pickford,   J.      Merchant  Am.  Dec.  210;   The  Juliana.  2  Dod. 

shipping:  act,  1894  (57  &  58  Viet.  c.  509:   Icard  v.  Gould,  11  Johns.    (N. 

60,  sees.  328-331).  Y.)    279,   in    which    the   court   said: 

^^  Emerig-on  on  Ins.  (Meredith's  ed.  "Insurance  on  freight,  it  is  well  set- 

1850)  c.  viii.  sec.  10,  p.  191.  tied  by  the  law,  is  for  the  indemnity 

^2  Lucena  v.  Crawford,  5  Bos.  &  P.  of  the  owner  only,  and  does  not  inure 
294;  Webster  v.  De  Ta.stet,  7  Term  to  the  beiielit  of  seamen's  waees, 
Rep.  157,  13  Ens:.  Rul.  Cas.  335;  The  which  cannot  be  insured  either  direct- 
Neptune,  1  llagg.  Adm.  239;  Arnott  Iv  or  indirectly."     As  to  his  rif'Iit  to 
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extends  in  fact,  to  all  officers  under  the  master.  Thus,  a  mate  of 
a  vessel  who  was  to  receive  certain  wages,  and  was  also  permitted, 
under  a  custom  existing  in  England  while  the  slave  trade  was  au- 
thorized, to  carry  a  certain  number  of  slaves  free  of  expense  as 
part  of  his  compensation,  has  no  insurable  interest  in  the  slaves.^^ 
But,  says  Emerigon,  if  by  means  of  advances  or  accounts  received 
during  the  voyage  they  purchase  goods,  there  is  nothing  to  prevent 
their  insuring  these.^  And  such  is  the  rule ;  ^^  nor  for  the  same 
reasons  which  prevent  such  insurances  may  the  mariner  benefit 
himself  under  a  policy  effected  by  the  owner.^^  But  it  is  held  that 
he  may  insure  merchandise  of  his  own  on  board. ^'^  But  the  master, 
however,  constitutes  an  exception,  and  may  insure  his  commission, 
privileges,  wages,  or  any  interest  he  may  have  in  the  ship,  such 
policy  being  lawful ;  ^^  but  he  has  no  insurable  interest  in  a  ship 
and  cargo  sold  in  case  of  misfortune  at  a  foreign  port,  unless  the 
purchase  be  ratified  by  those  interested. ^^     Under  the  marine  in- 

insure  the  proceeds  of  a  whalins:  voy-  (23  Mass.)  198.    Is  there  a  tendency 

age,  see  Webster  v.  De  Tastet,  7  Term  to  relax  the  rule  above  stated  as  to 

Rep.  157,  13  Eng.  Rul.  Cas.  335.  seamen's    wages'?      Mr.     Maelachlan 

Master's  and   seamen's  wages,   see  (Arnould  on  Marine  Ins.    [Maelach- 

marine  ins.  act  1906  (6  Edw.  VII.  c.  lan's   ed.   1887]    42-45,   90)    gives   a 

41)  see.  11,  Butterworth's  20th  Cent,  section  to  the  discussion  whether  sea- 

Stat.  (1900-1909)  p.  400.  men's  wages  are  now  insurable,  and 

13  ^Yebster  v.    De   Tastet,   7   Term  says :     "I  think  the  right  of  seamen 

Rep.  157,  13  Eng.  Rul.  Cas.  335.  to  insure  their  wages  and  effects,  and 

1*  Emerigon    on    Ins.     (Meredith's  the  encouragement  of  the  practice  by 

ed.  1850)   c.  viii.  sec.  10,  p.  191.  faciUties  being  offered  them  for  so  do- 

1^  Webster  v.   De    Tastet,   7   Term  ing,  would  improve  the  character  and 

Rep.    157,   13    Eng.    Rul.    Cas.    335;  habits  of  seafaring  men,  and  would 

Galloway  v.  Morris,  3  Yeates   (Pa.)  increase  the  security  of  the  lives  and 

445.     See  The  Juliana,  2  Dod.  509.  property    placed    in    their    power." 

1^  Percival    v.    Hickey,    18    Johns.  And   that   he  introduced   the   section 

(N.   Y.)    257,   290   et   seq.;    Icard   v.  with  ''the  concurrence  of  some  large 

Gould,  11  Johns.  (N.  Y.)  279,  9  Am.  shipowners  in  the  north  of  England 

Dee.  210;  M'Quirk  v.  Ship  Penelope,  in  the  hope  of  drawing  public  atten- 

2  Pet.  Adm.   (U.  S.)   276,  Fed.  Cas.  tion  to  the  subject."    Id.  44n,  5,  by 

No.  8,925.  editor.      Being   fully   aware   of   how 

^"^  Galloway    v.    Morris,    3    Yeates  well  settled  the  rule  is  which  does  not 

(Pa.)    445.  permit    the    insurance    of    seamen's 

18  Foster   v.    Hoyt,   2   Johns.    Cas.  wages,  it  is  with  great  hesitation  that 

(N.   Y.)    327;   De   Forest   v.   Fulton  we   offer   the   following   suggestions: 

Ins.  Co.  1  Hall   (N.  Y.)  94;  King  v.  Whatever    the    wisdom    of    the    cen- 

Glover,  5  Bos.  &  P.  206,  13  Eng.  Rul.  turies  has  decreed,  and  by  usage  and 

Cas.  3.36.     See  Barker  v.  Marine  Ins.  custom  so  firmly  established  as  to  be- 

Co.  2  Mason  (U.  S.  C.  C.)  369,  Fed.  come  a  universal  rule  of  law,  cannot 

Cas.  No.  992,  per  Story,  J.  be    too    carefully    considered    or    too 

1^  Barker  v.  Marine  Ins.  Co.  2  Ma-  profoundly   weighed,    if   it   is   to   be 

son,  369,  Fed.   Cas.  No.  992;    Cope-  questioned;     nevertheless,  we   cannot 

land  V.  Mercantile  Ins.   Co.   6   Pick,  forbear   suggesting   with   the   utmost 
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deference  to  the  precedents  which 
have  established  the  rule  given  above, 
that  it  is  rather  the  refinement  of 
logic,  than  the  reason  and  justice  of 
the  law,  which  precludes  this  class  of 
men  from  protecting  tliemselves  by 
an  insurance  of  what  constitutes  in 
most,  if  not  every,  case  their  all.  It 
is  said,  speaking  of  wages,  that  it  is 
a  protit,  a  gain  which  seamen  may 
fail  to  make,  rather  than  a  loss  which 
they  run  the  risk  of  incurring;  that 
it  is  not  a  physical  object  existing  on 
board  the  ship.  But  these  same  rea- 
sons are  given  by  the  early  French 
writers,  as  those  why  an  interest  in 
profits,  freight  to  be  earned,  and  in- 
terests of  the  lender  in  bottomry  and 
respondentia,  were  not  insurable. 
See  Emerigon  on  Ins.  (Meredith's  ed. 
1850)  c.  VIII.  sees.  8-11,  pp.  178-96. 
These  interests  are  nevertheless  now 
declared  insurable:  See  §§  1009, 
]017,  1019  herein.  It  may  be  urged 
that  wages  are  by  the  law-merchant 
dependent  on  earning  freight,  but  this 
is  not  so  by  statute.  U.  S.  Rev.  St. 
sec.  4525.  And  the  wreck  of  the  ship 
does  not  necessarily  carry  with  it  the 
loss  of  wages  earned :  1  Arnould  on 
Marine  Ins.  (Maclachlan's  ed.  1887) 
42.  See  also  on  above  points. 
Anonymous,  1  Pet.  Adra.  (U.  S.) 
191n;"  The  Two  Catherines,  2  Mason 
(U.  S.  C.  C.)  319,  Fed.  Cas.  No.  14,- 
288;  Bracket!  v.  The  Hercules,  Gilp. 
(U.  S.  C.  C.)  184,  Fed.  Cas.  No. 
1,762;  The  Lady  Durham,  3  Hagg. 
Adra.  196;  The  Neptune,  1  Hagg. 
Adm.  227.  Again,  seamen  have  a 
lien  upon  the  ship  and  freight  for 
wages  earned:  See  Brown  v.  Lull,  2 
Sum.  (U.  S.  C.  C.)  443,  Fed.  Cas. 
No.  2.018:  Tlie  Steamer  May  Queen, 
Sprague  (U.  S.  C.  C.)  588,  Fed.  Cas. 
No.  9,360;  United  Stales  v.  Wilder,  3 
Sum.  (U.  S.  C.  C.)  308,  Fed.  Cas. 
No.  16,694:  The  Eastern  Star,  1  Ware 
(C.  C.)  185,  Fed.  Cas.  No.  4,254; 
Teniide  v.  Turner,  123  IMass.  328; 
Allison  v.  Marsh,  2  Vent.  181.  And 
in   certain   cases  mariners  mav  have 
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an  action  for  breach  of  contract,  the 
same  being  entire :  Davy  v.  The 
Caroline  IVliller,  36  Fed.  507;  Fee  v. 
Orient  Fertilizing  Co.  36  Fed.  509. 
Or  in  certain  other  cases  where  a  dis- 
charge is  wrongful  and  unautliorized, 
they  may  be  entitled  to  tlieir  wages 
for  the  round  trip  or  wages  earned : 
The  City  of  New  Orleans,  33  Fed. 
683.  See  The  T.  F.  Oakes,  36  Fed. 
442;  Wilson  v.  The  John  Ritson,  35 
Fed.  663.  Thoi-efore,  wages  of  sea- 
men have  physical  existence  to  this 
extent,  that  they  constitute  a  lien 
upon  the  ship  and  freight.  Why, 
then,  upon  analogy  should  they  not 
give  an  insurable  interest?  They  are 
not  a  mere  expectancy;  they  are  as 
enforceable  as  any  other  lien ;  they 
are  as  tangible  as  profits  or  freight  to 
be  earned.  For  a  claim  for  wages 
attaches  from  the  beginning  to  some- 
thing substantial;  they  may  be  en- 
forced, as  we  have  stated,  under  cer- 
tain circumstances,  as  wages  earned 
in  case  of  wrongful  discharge  or 
l)reach  of  contract.  Again,  it  is  said 
that  anotlier  reason  is  that  mariners 
being  insured  would  be  sure  of  their 
wages,  and  would  have  less  care  for 
the  preservation  of  the  vessel  in 
which  they  would  no  longer  have  an 
interest,  and  that  the  object  of  mari- 
time law  is  also  to  prevent  desertion 
of  the  seamen:  Emerigon  on  Ins. 
(Meredith's  ed.  1850)  p.^  191 :  1  Ar- 
nould on  Marine  Ins.  (Perkins'  ed.) 
211.  See  2  Duer  on  Ins.  (ed.  1845) 
323,  sec.  34.  But  see  1  Arnould  on 
Marine  Ins.  (Maclachlan's  ed.  1887) 
44,  where  Mr.  Maclachlan  says  the 
sole  ground  upon  which  the  earlier 
judges  proceeded  (referring  to  Lord 
Stowell,  Cliief  Justice  Abbott,  and 
Sir  Jolui  Nichols  in  The  Neptune 
Clark,  1  Hagg.  239;  Abbott  on  Ship- 
])ing  ['M  ed.]  p.  435,  and  The  Ladv 
Durliam  Stuart,  3  Hagg.  196,  201) 
is  removed;  citing  17  &  18  Vict.  c. 
104,  sec.  183.  This  would  hardly 
seem  to  be  a  conclusive,  if  a  valid, 
reason,  since  a  seaman's  duties  ou 
07 
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crew  of  a  ship  has  an  insurable  interest  in  respect  of  his  wages;  ^^* 
but  we  fail  to  discover  any  like  change  in  this  country. 

§  1023.  Supercargo. — If  a  supercargo  is  to  receive  as  his  compen- 
sation a  gross  sum  out  of  the  proceeds  of  either  the  whole  or  a 
part  of  the  return  cargo,  at  the  termination  of  the  voyage,  he  has 
an  insurable  interest,  and  although  he  may  not  be  entitled  to  claim 

board   ship    are   clearly   defined    and    ervation  of  the  ship  as  they  would  be 
the  performance  thereof  strictly  en-    in    case   wages    are   advanced,   which 
forced,  and  the  power  and  authority    are  said  to  belong  to  seamen,  even  if 
of   the   master  •  settled,   and   even   in    not  subsequently  earned :     The  Men- 
ease  of  the  wreck  of  the  ship,  their    tor,  4  Mason  (U.  S.)   102,  Fed.  Cas. 
contract  is  not  dissolved,  but  they  are    No.  9,428.    And  the  argument  against 
still   obligated  to  labor  for  its   pres-    his  right  to  insure  would  be  equally 
ervation,  as  well  as  for  that  of  the    applicable  to  his  right  to  the  share 
cargo :  The  Two  Catherines,  2  Mason    of  the  proceeds  of  a  whaling  voyage : 
(U.   S.)    319,  Fed.   Cas.   No.   14,288.    See   Webster  v.   De   Tastet,   7   TeVm 
Again   it   is    held    that    a    persistent    Rep.  157,  13  Eng.  Rul.  Cas.  335.  And 
shirking  or  neglect  of  duty,  or  an  at-    another    may    insure    advances    made 
titude  of  insolence  or  defiance,  which    thereon :  Robinson  v.  New  York  Ins. 
is  continued,  or  any  acts  of  premedi-    Co.   2   Caines    (N.    Y.)    357,   ait" d   1 
tation  which  discover  an  intent  to  co-    Johns.  (N.  Y.)  616.     And  finally,  the 
erce     or     restrain     the     master     in    ]:)olicy  could  e'asily  be  so  framed  as  to 
discharging    his    duty,    constitutes    a    obviate  all  substantial  and  serious  ob- 
suflficient  cause  of  discharge :     The  T.    jections,  except   possibly  to  this  ex- 
F.  Oakes,  36  Fed.  442.     It  is  likewise    tent,  that  a  serious  objection  might 
true  that  wages  may  be  forfeited  by    perhaps  exist  in  this,  that  it  would 
desertion :  Coffin  v.  Jenkins,  3  Story    in  all  probability  afford  only  another 
(U.    S.)    108,   Fed.    Cas.   No.    2,918;    opportunity  to   that   class   who   ever 
Disbrow  v.  The  Walsh  Bros.  36  Fed.    look  upon  seamen  as  their  legitimate 
607;  The  Brig  Cadmus  v.  Matthews,    prey,    and    their    earnings    as    their 
2  Paine   (C.  C.)   277,  Fed.  Cas.  No.   rightful  spoil,  to  defraud  seamen  bv 
14,348.     See  The  Grace  Dollar,  144   obtaining  assignments  of  their  poli- 
Fed.  793.    And  desertion  is  also  pun-    eies,    or   otherwise   holding    them    as 
ishable  by  statute.     Rev.  Stat.  U.  S.    collateral,  against  which  the  terms  of 
sec.  4596  as  amd.  by  38  Stat,  at  L.  p.    the  policy  could  only  in  a  measure 
1166.     Although  this  act  is  held  not   afford    protection,   and   the   law   has 
to  apply  to  coasting  vessels :     United    guarded   the   rights   of   seamen   with 
States  V.  Mason,  34  Fed.  129.     The   much  jealousy  with  the  exception  of 
conclusion  would,  therefore,  by  anal-    prohibiting  an  insurance  by  them  of 
ogy,  as  in  otlier  cases,  at  least  of  lien    their  wages.     The  rule,  however,  is  so 
and  certainly  on  as  valid  grounds  as    firmly  established  against  such  insur- 
in  the  case  of  profits,  freiglit  to  be    ances,    that,  it    is    doubtful    if    any 
earned,    and    the    like,    seem    to    be,    change   could   be   effected   which   the 
that  seamen  ought  to  have  an  insur-    coilrts  would  uphold,  unless  brought 
able  interest  in  future  wages.    They    about  by  legislative  action, 
certainly  have  a  right  in  property  to        ^^^  Marine  Ins.  Act  1906    (6  Edw. 
wliicli  the  risk  wouhl  attach.     It   is,    VII.    e.     41)     §     11;     Buttorworth's 
therefore,  for  their  interest  that  there    Twentieth    Cent.    Stat.    (1900-1909) 
should  be  a  safe  arrival  of  ship  and    p.     400;      Chitty's     Stats.     England 
cargo,  that  freight  be  earned,  or  that    (1902-1907)     p."   884.      See    also    §§ 
it    might    be    earned;    they    are    eer-    1009,  1017,  1019  herein, 
tainly  as  much  interested  in  the  pres- 
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compensation  from  his  employers,  the  voyage  being  broken  up  and 
the  ship  and  cargo  sold  in  a  port  of  necessity,  nevertheless  a  policy 
having  been  effected,  he  may  recover  the  whole,  the  loss  being 
total. 20 

§  1024.  Fishing  voyage:  outfits. — Undoubtedly,  the  owners  may 
have  an  insurance  upon  ship  outfits  and  catchings  to  the  extent  of 
their  interest  in  a  fishing  voyage.^  Mr.  Phillips  says  that  "the 
interest  of  the  ofhcers  and  men  is  insured  under  the  description  of 
'share'  in  whaling  voyages,  and  'lay'  in  cod  fishing  and  mackerel 
fishing."  2  In  Ilancox  v.  Fishing  Insurance  Company  ^  the  policy 
Avas  on  clothes  and  the  proceeds  of  the  same  on  a  sealing  voyage  for 
seal  and  oil.  In  accordance  with  custom,  all  kinds  of  stores  for 
the  crew's  use  were  carried  and  sold  to  the  crew,  an  account  was 
kept  of  the  sales  made,  and  at  the  termination  of  the  voyage  they 
received  the  balance  due  from  their  proportion  of  the  proceeds  of 
the  catchings.  The  master  received  from  the  insured  the  clothes 
insured,  and  was  to  receive  a  commission  for  their  sale;  nearly  all 
had  been  sold  to  the  crew.  The  vessel  was  wrecked,  having 
on  board  a  small  proportion  in  value  of  the  clothing  and  the 
catchings,  of  which  all  was  lost  except  a  quantity  of  sealskins 
and  a  portion  of  the  oil,  but  this  was  insufficient  to  reimburse 
the  owners  the  advances  made,  and  it  was  held  that  by  the  sales 
effected  the  insured  acquired  an  interest  in  the  voyage  equal 
to  the  sales;  that  the  pqrils  insured  against  not  only  protected 
the  goods  unsold,  but  was  a  protection  against  the  loss  of  the 
voyage  and  adventure;  that  the  policy  was  not  on  wages  or  a 
share  in  lieu  of  wages,  but  simply  on  the  property  originally 
shipped ;  that  the  owner  insured  his  own  interest  in  the  voyage 
and  not  the  seamen's,  but  was  upon  the  proceeds  of  the  adven- 
ture, as  far  as  the  plaintiff'  could  or  might  have  a  lien  thereon 
for  his  advances  to  the  seamen ;  that  it  wa.«  analogous  to  an  in- 
surance upon  outfits  in  a  fishing  or  whaling  voyage,  and  that 
insurers  were  liable  for  a  total  loss.  It  was  also  held  an  insur- 
ance upon  outfits  in  a  whaling  voyage  does  not  terminate  pro 
tanto  with  their  consumption  or  destruction,  but  attaches  upon 
the  proceeds  of  the  adventure,  though  not  strictly  considered 
the  proceeds  of  the  outfits.  Story,  J.,  in  considering  the  ques- 
tion raised  in  the  case  that  the  insurance  was  void  as  against 

2°  New  York  Ins.  Co.  v.  Robinson,  1  Phillips  on  Ins.  (3d  ed.)  196,  sees. 

1  Johns.   (N.  Y.)   fil6,  2  Caincs   (N.  343-45. 

Y. )  ;].')(),  357.  2  Id.  sec.  344 ;  he  cites  no  authoii- 

^  For  an  explanation  of  the  differ-  ties, 

ent  terms  uscmI.  and  of  the  nature  of  ^3   Sj,i„     (i;t.   S.  C.   C.)    132,  Fed. 

these  various  insurable  interests,  see  Cas.  No.  (),013. 
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public  policy,  as  being  in  effect  an  insurance  on  seamen's  wages,, 
says  it  is  not  such  a  case,  and  that  he  desired  to  express  no  opin- 
ion whether  an  insurance  by  the  seamen  themselves  on  their 
share  of  the  proceeds  of  the  adventure  would  be  good  as  in  the 
nature  of  wages.  A  policy  on  the  ship  will  not  cover  the  outfits 
of  a  whaling  voyage,*  nor  are  outfits  "goods."  ^ 

§  1025.  Captors. — No  individual  can  acquire  any  interest  in 
prizes  unless  under  grant  and  commission  from  the  government, 
for  in  it  rests  the  sole  and  exclusive  right  to  all  prizes,  and  for 
this  reason,  and  by  virtue  of  its  prerogative,  all  captures  will  inure 
to  the  government's  use  when  made  without  such  grant  and  com- 
mission.^ But  the  early  English  cases  hold  that  captors  have  an 
insurable  interest  in  the  captured  property  when  entitled  by  law 
to  have  their  claim  allowed,  or  where  there  is  a  reasonable  expecta- 
tion, warranted  by  almost  universal  practice,  that  it  will  be  allowed, 
their  interest  being  commensurate  with  such  a  share  of  the  proceeds 
as  they  would  be  entitled  to  by  law  in  case  of  condemnation  and 
.sale.  So,  also,  in  case  of  their  responsibility  for  the  care  and  pro- 
tection of  captured  property;  for  where  the  captors  have  possession, 
certain  cares  and  obligations,  by  virtue  of  the  laws  of  civilized 
countries,  result  therefrom.  The  capture  may  be  legal  or  it 
may  be  improperly  made.  In  the  former  case,  they  would  be 
entitled;  in  the  latter  instance,  they  may  be  compelled  to  ren- 
der back  property  which  may  transpire  to  be  neutral,  and  the 
possession  is,  therefore,  coupled  with  the  liability  and  responsi- 
bility.' 

*  Hoskins   v.   Pickersgill,   3   Dong,  ly  speakins:,  any  such  thing's  as  'droits 

222.  of  admiralty.'     The  sole  and  exclu- 

^  Hill  V.  Patten,  8  East,  373.     As  sive  right   to  all  prizes  rests  in  the 

to  what  is  meant  by  outfits,  see  Macy  government,    and   no   individual    can 

V.    Whaling    Ins.    Co.    9    Met.     (50  acquire    any    interest    therein    unless 

Mass.)   354,  364,  per  Hubbard,  J.  under  its  grant  and  commission;  and 

^  United   States  v.   Peters,  3  Dall.  all  captures,  therefore,  made  without 

(3  U.    S.)    121,   1   L.   ed.   535;    The  such  grant  and  commission  inure  to 

Joseph,  8  Cranch   (12  U.  S.)   451,  3  the  use  of  the  government  bv  virtue 

L.  ed.  621,1  Gall.  (C.  C.)  545,  Fed.  of    its    general    prerogative:"      The 

Cas.  No.  7533,  per  Story,  J.     "The  Joseph,  1  Gall.  (C.  C.)  545,558,  Fed. 

right  of  the  captor  to  the  property  Cas.   No.   7,533,   per   Story,   J.      See 

which  he  may  seize  as  a  prize  of  war  The  Mary  Ford,  3  Dall.    (3  U.   S.) 

is     derived    under     his     commission,  188,  1  L.  ed.  563;  Protection  Ins.  Co. 

which  is  general  and  unqualified  as  to  v.  Hall,  15  B.  Mon.  (Ky.)  411. 
place    and    circumstances,    and    not       '  The  text  is  substantially  the  lan- 

from    any    peculiar    merit   which    he  guage  of  the  courts  in  the  early  a'nd 

may  claim  in   any  particular  case:"  leading  English  cases.  See  Le  Cras  v. 

The  Joseph,  8  Cranch  (12  U.  S.)  451,  Huglies,  3  Doug.  81;  cited  in  1  IMar- 

3  L.  ed.  621,  per  Wa.shington,  J.   "In  shall     on     Ins.     (ed.     1810)      *108;. 

the  United  States  tliere  are  not,  strict-  Crawford   v.   Hunter,   8    Term   Rep^ 
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§  1026.  Mortgagor  and  mortgagee:  generally. — Tt  i?  well  settled 
that  a  mortgagor  and  mortgagee  iiave  eacli  an  independent  insnr- 
able  interest  in  the  property,*  and  the  insurance  may  be  upon  the 
same  property,  and  their  particular  interest  need  not  be  disclosed, 
unless  specially  inquired  about.^  Both  interests  may  be  covered  by 
one  policy,^"  or  each  may  take  out  a  separate  policy,  and  this 
without  the  insurance  impairing  that  of  the  other.^^  And  the 
separate  policies  may  be  taken  out  at  the  same  time;^^  for  the 
contract  of  insurance  on  property  cannot  in  any  case  afford  more 

13;   Lucena  v.   Crawford,   3   Bos.   &  Ins.  Co.  64  Wis.  26,  54  Am.  Rep.  573, 

P.  75,  13  Eng.  Rul.  Cas.  151.     These  24  N.  W.  407. 

two  cases  were  before  the  courts  from  England. — Irving  v.  Richardson,  2 

1798  until  1808,  when  they  were  final-  Barn.  &  Adol.  193;  Smith  v.  Lascel- 

Iv   determined.      See   s.   e.   1    Taunt,  les,  2  Term  Rep.  187,  13  Eng.  Rul. 

324;    5    Bos.    &    P.    270;    Stockdale  Cas.  401. 

V.     Dunlop,     6     Mees.    &     W.     224 ;  A  mortgagee  and  a  mortgagor  may 

De  Vaux  v.  Steele,  6  Bing.   (N.  C.)  each   separately  insure   his  own   dis- 

358,    370,    8    Scott.    637;    NicoU    v.  tinct  interest  in  the  property.     Car- 

Goodall,     10     Ves.     157;     Routh     v.  penter  v.  Providence  Wa.shington  Ins. 

Thompson,   11    East,    428;    13    East,  Go.  16  Pet.  (41  U.  S.)  495,  10  L.  ed. 

274;    Stirling   v.    Vaughn,    2    Camp.  1044. 

225;  11  East,  619;  Boehm  v.  Bell,  8  Cited  in:  District  of  Columbia.— 
Term  Rep.  154.  The  case  of  Lucena  Hamburg-Bremen  Fire  Ins.  Co.  v. 
V.  Crawford  is  given  a  lengthy  con-  Lewis,  4  App.  D.  C.  66,  80. 
sideration  in  2  Duer  on  Insurance  Missotiri. — Kempf  v.  Farmers'  Mu- 
led. 1846)  166;  Le  Cras  v.  Hughes,  tual  Fire  Ins.  Co.  41  Mo.  App.  27, 
Crawford  v.  Hunter,  and  Lucena  v.  34;  Dick  v.  Franklin  Fire  Ins.  Co. 
Crawford  are  noted  at  length  in  1  10  Mo.  App.  376,  384. 
Marshall  on  Ins.  (ed.  1810)  *108  et  New  Jersey. — Sussex  County  Mu- 
seq.,  and  all  the  cases  are  examined  tual  Ins.  Co.  v.  Woodruff,  26  N.  J. 
in     1     Arnould     on     Marine     Ins.  L.  541,  553. 

(Perkins'  ed.  1850)  268-79,  *268-79,  New    TorA;.— Baltis    v.    Dobin,    67 

*263-74;  1  Parsons  on  Marine  Ins.  Barb.   (N.  Y.)  507,  509. 

(ed.  1868)   202  et  seq.  and  notes.  Ohio. — Bates  v.  Buckeye  Ins.   Co. 

8  United   States.    —    Carpenter   v.  1  Cin.  Sup.  Ct.  Rep.  523,"  529. 

Providence- Washinsfton  Fire  Ins.  Co.  L'^a/«.— JMcLaughlin   v.    Park    City 

16  Pet.  (41  U.  S.)  495,  501.  Bank,  22  Utah,  473,  485,  54  L.R.A. 

Illinois. — Kellev  v.  Peoples  Nation-  353,  63  Pac.  589. 

al   Fire  Ins.   Co.' 181   111.   App.   142,  ^  Traders'    Ins.    Co.    v.    Robert,    9 

aff'd   262   111.   158,   50   L.R.A. (N.S.)  Wend.    (N.    Y.)    404;    Lawrence    v. 

1161,  104  N.  E.  188;  Honore  v.  La-  Union  Ins.  Co.  of  Phila.  80  N.  J.  L. 

mar  Fire  Ins.  Co.  51  111.  409.  133,  76  Atl.  1053. 

Louisiana. — Cannon  v.   Home  Ins.  ^^  Honore  v.  Lamar  Fire  Ins.   Co. 

Co.  49  La.  Ann.  1367,  22  So.  387,  26  51  111.  409. 

Ins.  L.  J.  737.  ^^  Jackson    v.    Massachn.<:etts    Mu- 

New   Jersey. — Lawrence   v.   LTnion  tual  Fire  Ins.  Co.  23  Pick.  (40  Mass.) 

Ins.  Co.  of  Piiila.  80  N.  J.  L.  133,  76  -118,  34  Am.  Dec.  69;  Honore  v.  La- 

Atl.  1053.  mar  Fire  In.s.  Co.  51  111.  409. 

Ohio.   —   McDonald   v.    Black,   20  ^^  i^f^nson  v.   Phamix  Ins.   Co.   64 

Ohio.  185,  55  Am.  Dec.  448.  Wis.  26,  54  Am.  Rep.  573,  24  N.  W. 

Wisconsin.  —  Manson   v.  Pha?nix  407. 
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§  1027  J05rCE  ON  INSURANCE 

Ihaii  an  indemnity.^^  Nor  is  an  insurance  by  the  moiigagor  and 
mortgagee  open  to  the  objection  that  it  is  a  double  insurance.^* 

§  1027.  Mortgagor. — It  is  clearly  evident  that  a  mortgagor's  in- 
terest in  the  property  still  exists  notwithstanding  it  is  mortgaged, 
and  this  is  so  without  reference  to  the  nature  of  the  title  conferred 
by  the  mortgage,  for  whether  the  conveyance  be  considered,  as  in 
some  states,  a  pledge — a  mere  security  for  the  payment  of  the  debt, 
not  passing  any  estate  or  right  of  possession  in  or  to  the  mortgaged 
premises — or  whether  it  pass,  as  in  other  states,  the  legal  title  sub- 
ject to  defeasance  by  the  performance  of  the  conditions  of  the  deed, 
or  whether  it  pass,  as  in  still  other  states,  the  legal  title  with  the 
right  of  possession  till  paytnent  be  made,  nevertheless,  since  a 
right  of  redemption  attaches  as  a  necessary  incident  to  the  mort- 
gage, it  follows  indisputably  that  the  mortgagor  is  interested  in 
the  preservation  of  the  mortgaged  property,  and  therefore  has  an 
insurable  interest  therein,  and  may  insure  for  his  own  benefit. 
This  is  well  settled. ^^  And  a  mortgagor  has  an  insurable  interest, 
even  though  the  mortgage  debt  be  equivalent  to  the  full  value  of 
the  property ;  ^^  for  the  amount  of  the  mortgage  cannot  affect  the 

"  Honore  v.  Lamar  Fire  Ins.  Co.  Pick.  (27"  Mass.)  40,  20  Am.  Dec. 
51  111.  409.  507;    Curry    v.    Commonwealth    Ins. 

"Westchester  Fire  Ins.  Co.  v.  Co.  10  Pick.  (27  Mass.)  535,  20  Am. 
Foster,    90    111.    121;    Guest   v.    New    Dee.  547. 

Hampshire  Fire  Ins.  Co.  66  Mich.  Michigan. — Guest  v.  New  Hamp- 
98,  33  N.  W.  31;  Carpenter  v.  Con-  shire  Fire  Ins.  Co.  66  Mich.  98,  33 
tinental  Ins.  Co.  61  Mich.  635,  28  N.    N.  W.  31. 

\V.  749;.  Dick  v.  Franklin  Fire  Ins.  New  Hampshire. — French  v.  Rog- 
Co.  81  Mo.  103,  10  Mo.  App.  376;  ers.  16  N.  H.  177. 
Titus  V.  Glens  Falls,  81  N.  Y.  410,  New  YorA:.— Warring  v.  Lnder,  53 
415,  8  Abb.  N.  C.  315;  ^F]tna  Fire  N.  Y.  581;  Allen  v.  Franklin  Fire 
Ins.  Co.  V.  Tyler,  16  Wend.  (N.  Y.)  Ins.  Co.  9  How.  Pr.  (N.  Y.)  501; 
385,  396,  30  Am.  Dec.  90n.  Carter  v.  Rockett,  8  Paige   (N.  Y.) 

^^  United  States.  —  Insurance  Co.   437. 
(Royal  Ins.  Co.)   v.  Stinson,  103  U.        Vermont. — Swift  v.  Vermont  Mu- 
S.  25,  26  L.  ed.  473 ;  Columbia  Ins.    tual  Fire  Ins.  Co.  18  Vt.  305,  313. 
Co.  V.  Laurence,  2  Pet.    (27  U.   S.)        Wisconsin.  —  Mechler  v.   Phoenix 
25,  7  L.  ed.  335.  ■  Ins.  Co.  38  Wis.  665. 

lUinois. — Kelley  v.  Peoples  Nation-  See  also  cases  under  preceding 
al   Fire  Ins.   Co.' 181   111.  App.  142,   section. 

afif'd   262   III.   158,   50   L.R.A.(N.S.)        For  mortgage  as  terminating  insur- 
1164,  104  N.  E.  188;  Lvcomins:  Fire    able  interest,  see  note  in  38  L.R.A. 
Ins.   Co.  V.   Jackson,  83  111.  302,  25   562. 
Am.  Rep.  386.  ^^  Insurance  Co.    (Royal  Ins.  Co.) 

il/an/Zawf/.— Washington  Fire  Ins.  v.  Stinson,  103  U.  S.  25,  26  L.  ed. 
Co.  V.  Kcllv,  32  Md.  421,  3  Am.  Rep.  473;  Gordon  v.  Massachusetts  Ins. 
149.  Co.  2  Pick.   (19  Mass.)   249;  Allston 

Massachusetts.  —  Walsh  v.  Phila-   v.  Campbell,  4  Brown  Pari.  C.  476; 
•lelphia   Fire   Assoc.   127   Mass.   383;    Higginson  v.  Dall,  13  Mass.  96,  97. 
Strong  v.  Manufacturers'  Ins.  Co.  10 
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PARTICULAR  INSURABLE  INTERESTS       §§  1028-1030a 

question  of  the  right  of  the  mortgagor  to  insure.^''  And  where  the 
owner  of  land  makes  a  conveyance  by  deed  absolute,  intended  for 
a  mortgage,  he  may  insure.^* 

§  1028.  Mortgagor  of  personal  property. — A  mortgagor  of  per- 
sonal property  may  insure  it  for  his  own  benefit,^^  and  such  policy 
being  effected  loss  payable  to  the  mortgagee,  as  his  interest  may 
appear,  the  insurer  cannot  defend  on  the  ground  that  the  mort- 
gagor has  no  insurable  interest.^" 

§  1029.  Extent  of  mortgagor's  insurable  interest. — The  mort- 
gagor's insurable  interest  covers  the  full  value  of  the  mortgaged 
premises,  whether  tlie  mortgage  be  effected  before  or  after  the 
policy  was  made;  for  in  case  of  loss  he  would  be  deprived  of  the 
insured  property,  and  still  be  obligated  to  pay  the  mortgage  debt.^ 

§  1030.  Mortgagor  of  ship.— The  rule  that  a  mortgagor  has  an 
insurable  interest,  and  may  insure  to  the  full  value,  even  though 
the  mortgage  debt  equals  the  full  value  of  the  property,  applies  to 
the  mortgagor  of  a  ship.^  The  mortgagor  of  a  vessel  covenanting 
to  repay  the  debt  and  to  insure  the  vessel  has  an  insurable  interest, 
which  is  not  liable  to  forfeiture  through  violation  of  the  act  of  1881, 
regulating  the  foreign  and  coasting  trade  on  the  northern  and  other 
frontiers,  by  sale  to  an  alien. ^ 

§  1030a.  Owner  of  equity  of  redemption. — The  owner  of  an 
equity  of  redemption  has  an  insurable  interest,  whether  he  is  person- 
ally liable  for  the  mortgage  debt  or  not  and  without  regard  to  the 
question  what  the  equity  of  redemption  might  have  realized  at 
a  sale,  and  even  through  the  mortgage  on  the  property  might 
absorb  the  value  of  the  property.* 

"Guest  V.  New  Hampshire  Fire  3S3;  Lazarus  v.  Commonwealth  Ins 
Ins.  Co.  66  Mich.  98,  33  N.  W.  31.        Co.  19  Pick.  (36  Mass.)  81;  Curry  v. 

^8  Hodges  V.  Tennessee  Fire  &  Ma-  Commonwealth  Ins.  Co.  10  Pick.  (27 
rine  Ins.  Co.  8  N.  Y.  416.  See  §  Mass.)  40,  20  Am.  Dee.  507n;  Gor- 
1040  herein.  don  v.  Massachusetts  Ins.  Co.  2  Pick. 

^^Kronk  v.  Birmingham  Fire  Ins.  (19  IMass.)  249;  Traders'  Ins  Co  v 
Co.  91  Pa.  St.  300,  9  Ins.  L.  J.  26.         Roberts,  9  Wend.  (N.  Y.)  404;  Allen 

2"  Applet  on  Iron  Co.  v.  British  v.  Franklin  Fire  Ins.  Co.  9  How.  Pr. 
American  Assur.  Co.  46  Wis.  23,  50  (N.  Y.)  501;  Allston  v.  Campbell,  4 
N.  AV.  1100,  8  Ins.  L.  J.  177.  Brown  Pari.  C.  476. 

^French  v.  Rogers,  16  N.  H.  177;       ^  Higginson  v.  Dall,  13  Mass.  96; 
See  Insurance  Co.  (Royal  Ins.  Co.)  v.   Allston  v.  Campbell,  4  Brown  Pari. 
Stinson,  103  U.  S.  25,  26  L.  ed.  473;    C.  476;  Gordon  v.  :\Iassachusetts  Ins. 
Carpenter    v.    Providence    Washing-    Co.  2  Pick.  (19  Ma.ss.)  249 
ton  Jns.  Co.  16  Pet.  (41  U.  S.)  495,       MVilkes  v.  People's  Fire  Ins    Co 
502,  10  L.  ed.  1044  {cited  in  McDow-   19  N.  Y.  184. 

ell  V.  JNIorath,  64  .Mo.  App.  290,  297)  ;  «  Insurance  Co.  (Royal  Ins.  Co.) 
See  Nussbaum  v.  Northern  Ins.  Co.  v.  Stinson,  103  U.  S  ''5  ''6  L  ed 
1  L.R.A.  704,  37  Fed.  524;  Walsh  v.   473. 

Philadelphia   Fire   Assoc.   127   Mass.        Cited  in:     United  States — United 
Joyce  Ins.  Vol.  II.— l.KJ.      2113 
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§  1031.  Mortgagee. — It  it  undoubted  that  a  mortgagee  has  an  in- 
surable interest  in  the  mortgaged  premises,  separate  and  distinct 
from  that  of  the  mortgagor,  for  the  i^roperty  is  relied  upon  as  se- 
curity for  the  payment  of  the  debt,  and  he  is  interested  that  it 
should  be  protected  for  this  purpose.^  And  the  special  interest  of 
the  mortgagee  is  insurable,  either  generally,  when  he  insures  as 
entire  owner,  or  specially,  when  the  nature  of  his  interest  is  speci- 
fied in  a  memorandum;  but  in  either  case  he  recovers  only  to  the 


States  V.  American  Tobacco  Co.  166  aff'd   262   111.   158,   50   L.R.A.(N.S.) 

U.   S.  468,  479,  41   L.   ed.   1085,   17  1164,  104  N.  E.  188. 

Sup.  Ct.  619 ;  Farmers'  Loan  &  Trust  Kentucky. — Addison    v.    Kentucky 

Co.  V.  Penn  Plate-Glass  Co.  103  Fed.  Fire  Ins.  Co.  7  B.  Mon.   (Ky.)   470. 

]32,  161,  43  C.  C.  A.  143,  56  L.R.A.  Low/s/ajm.— Cannon  v.  Home  Ins. 

720.  Co.  49  La.  Ann.  1367,  22  So.  387,  26 

Alabama. — Commercial    Fire    Ins.  Ins.   L.   J.   737. 

Co.  V.  Capital  City  Ins.  Co.  81  Ala.  Maine. — Fox  v.  Phoonix  Fire  Ins. 

320,   323,   60   Am.  Rep.   162,   8    So.  Co.  52  Me.  333. 

222.  Massachusetts. — Haley  v.  Manufac- 

California. — West    Coast    Lumber  turers'  Ins.  Co.  120  Mass.  292;  Davis 

Co.  V.   State  Investment  &  Ins.   Co.  v.  Quincy  Fire  Ins.  Co.  10  Allen  (92 

98  Cal.  502,  513,  33  Pac.  258.  Mass.)    113;    King   v.    State   Mutual 

Missouri. — McDowell  v.  Morath,  64  Fire  Ins.  Co.  7  Cush.   (61  Mass.)   1, 

Mo.  App.  290,  297.  54  Am.  Dec.  683. 

New     Jersey. — Nelson     v.     Bound  Missouri. — Loewenstein    v.     Queen 

Brook  Mutual  Fire  Ins.  Co.  43  N.  J.  Ins.  Co.  227  Mo.  100,  127  S.  W.  72. 

Eq.  256,  260,  3  Am.  St.  Rep.  308,  11  Nebraska.— Yianoxev  Fire  Ins.  Co. 

Atl.  681.  V.   Bohn,   48   Neb.   743,   58   Am.   St. 

O/tio.— Sun  Fire  Office  v.  Clark,  53  Rep.  719,  67  N.  W.  774. 

Ohio  St.  414,  424,  38  L.R.A.  568,  42  New  Jerse?/.— Sussex  County  Mu- 

N.  E.  248.  tual  Ins.  Co.  v.  AVoodrufP,  26  N.  J. 

t^^«7i.— McLaughlin    v.    Park    City  L.  (2  Dutch.)  541. 

Bank,  22  Utah,  473,  485,  54  L.R.A.  New   Tor/i.— Foster  v.  Van  Reed, 

353,  63  Pac.  589.  70    N.    Y.    19,    26    Am.    Rep.    544;- 

As  to  extent  of  recovery  by  owner  Traders'  Ins.  Co.  v.  Roberts,  9  Wend, 

of  equity  of  redemption  where  pur-  (N.  Y.)  404;  Kernochan  v.  New  York 

chaser  under  execution  sale  had  in-  Fire    Ins.    Co.    5    Duer    (N.    Y.)    1, 

sured  his  interest,  see  Jenks  v.  Liver-  aff'g     17     N.     Y.     428 ;     Tillou     v. 

pool  &  London  &  Globe  Ins.  Co.  206  Kingston  Fire  Ins.  Co.  7  Barb.   (N. 

Mass.  591,  92  N.  E.  998,  as  to  double  Y.)   570;  Kent  v.  Aetna  Ins.  Co.  82 

insurance,  see  §  2470  herein.  N.  Y.  Supp.  817,  84  App.  Div.  428. 

^  United       States. — Carpenter       v.  Pennsylvania. — State  Mutual  Fire 

Providence-Washington  Fire  Ins.  Co.  Ins.  Co.  v.  Updegratf,  21  Pa.  St.  513; 

16   Pet.    (41   U.   S.)    495,   10   L.   ed.  Smith  v.   Columbia  Ins.   Co.  17  Pa. 

1044;  tlolbrook  v.  American  Ins.  Co.  St.  253,  55  Am.  Dec.  546. 

1  Curt.  (U.  S.  C.  C.)  193,  Fed.  Cas.  Te^as.— Ferguson  v.  Dickinson,  — 

No.    6589;    American    Cereal    Co.    v.  Tex.  Civ.  App.  — ,  138  S.  W.  221. 

Western   Assur.   Co.    (U.    S.    C.    C.)  Vermont. — Williams     Manufactur- 

148  L.  ed.  77.  ing   Co.   v.   Insurance   Co.   of   North 

Illinois.— KeWey    v.    Peoples'    Na-  America,  85  Vt.  282,  81  Atl.  916. 
tional  Fire  Ins.  Co.  181  111.  App.  142, 
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extent  of  his  interest.®     So  he  may  insure  generally  without  dis- 
closing his  interest,  unless  inquired  of  respecting  it.' 

§  1032,  Mortgagee  under  mortgage  only  valid  in  equity. — A 
mortgage  only  valid  in  equity,  as  in  case  of  a  mortgage  by  a  hus- 
band to  his  wife  based  upon  a  valid  consideration,  gives  an  insurable 
interact. ^ 

§  1033.  Relation  mortgagee's  insurance  sustains  to  the  debt. — 
Strictly  speaking,  the  mortgage  debt  is  not  insured.     Insurance 
involves  the  presumption  that  the  thing  insured  is  or  will  be  ex- 
posed to  some  risk.     The  mortgagee's  contract  with  the  insurers  is 
based  upon  a  consideration  that  in  case  of  loss  by  certain  perils  to 
which  the  mortgaged  property,  not  the  debt,  may  be  subject,  the 
latter  will  indenmify  the  former  in  accordance  with  the  terms  of 
the  contract.     An  insurable  interest  in  the  property  is  necessary. 
The  extent  of  this  insurable  interest  is  an  important  element,  for 
insurance  is  a  contract  of  indemnity,  and  so  far  the  debt  is  a  factor, 
but  the  insurance  does  not  guarantee  the  payment  of  the  debt ;  the 
debt  may  exceed  the  value  of  the  property.     The  contract  does  not 
attempt  to  provide  that  in  case  of  loss  the  amount  of  the  debt  shall 
be  the  measure  of  indemnity,  irrespective  of  the  actual  value  of  the 
property.     The  mortgagee's  security  for  the  payment  of  the  debt 
depends  upon  the  safety  of  the  property.     If  there  be  an  appreci- 
able loss,  the  capacity  of  the  property  to  pay  the  debt  has  been  af- 
fected.     A    partial    destruction,    even    though    the   value    of    the 
remaining  portion  equal  the  amount  of  the  debt,  may  materially 
impair  the  value  of  the  property  as  a  security,  and  make  the  invest- 
ment less  than  before,  or  cause  such  a  change  therein  as  to  prac- 
tically injure  the  chances  of  realizing  the  debt  therefrom.     It  is 
therefore,  for  the  mortgagee's  interest  that  the  property  should  be 
protected  from  certain  risks  to  which  it  may  be  exposed,  and  it  is 
the  property  which  the  policy  covers  and  to  which  the  risk  at- 
taches,^ although  the  mortgagee  when  he  effects  insurance  is  in- 

8  Smith  V.  Columbia  Ins.  Co.  17  Pa.  be  left  of  it  is  equal  in  value  to  the 

St.  253,  55  Am.  Dee.  546.  amount   of   the    mortgajje    debt,    the 

'King  V.  Mutual  Fire  Ins.  Co.  7  mortgage  interest  is  aJlectrd.      It   is 

Cush.    (61    Mass.)    1,   54   Am.    Dec.  not  so  great  or  so  safe  or  so  valuable 

683.  as    it    was    before.      It    was    for   in- 

8  Mix   V.    Andes   Ins.    Co.    9    Hun  demnity  against  this  very  detriment, 

(N.  Y.)   397,  rev'd  74  N.  Y.  53.  30  this  very  decrease  in  value,  that  the 

Am.  Rep.  260,  upon   point  of  right  mortgagee  sought  insurance  and  paid 

of  removal  to  Federal  court.  his    premium."      Per    Folger.    J.,    in 

^"The    interest    of    the    mortgagor  Excelsior  Fire  Ins.  Co.  v.  Royal'lns. 

is  in  the  whole  property  just   as  it  Co.  55  N.  Y.  343,  358,  14  Am.  Rep. 

exists,  undamaged  by  tire  at  the  date  271 ;  Carpenter  v.  Providence-Wash- 

of  the   policy.     If  that   property   is  ington  Fire  Ins.  Co.  16  Pet.   (41  U. 

consumed  in  part,  though  what  there  S.)  495,  10  L.  ed.  1044;  Per  Storv  J 
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suring,  not  the  real  estate,  but  his  interest  or  lien  thereon,  for,  as  a 
rule,  insurance  is  a  personal  contract.^" 

§  1034.  Mortgagee  of  ship. — A  mortgage  of  a  ship  has  an  insur- 
able interest  therein,  distinct  from  that  of  the  owner,  and  may  ef- 
fect an  insurance  thereon  to  protect  his  own  interest,"  and  he  may 
agree  with  the  mortgagors  to  effect  a  policy  on  the  ship  at  their  ex- 
pense.    And  where  by  mistake  the  mortgagees  represented  that 
such  insurance  had  been  effected,  and  the  vessel  was  sent  to  sea 
and  totally  wrecked — the  mortgagees,  however,  in  the  meantime 
having  insured  against  absolute  total  loss — and  the  mortgagees  were 
compelled  to  indemnify  the  mortgagors,  it  was  held  that  the  former 
were  subrogated  to  the  latter's  rights,  and  had  an  insurable  interest 
sufficient  to  warrant  a  recovery  by  them  against  the  insurers.^^     So 
the  mortgagee  may  insure  his  interest  even  though  the  vessel  con- 
tinues in  the  mortgagor's  possession,^^  and  he  may  by  the  policy 
cover  not  only  his  own  interest,  but  that  of  the  mortgagor ;  ^*  and 
lie  can  recover  upon  an  insurance  against  barratry  of  the  master, 
'•'unless  the  insured  is  owner  of  the  vessel,"  even  where  the  loss  oc- 
'curs  by  reason  of  such  barratry. ^^     And  where  A  transferred  his 
title  to  a  vessel  to  a  British  subject  and  took  a  mortgage  back  for 
the  price,  no  money  passing,  and  the  transfer  being  intended  to 
enable  the  vessel  to  be  run  as  a  British  vessel,  it  was  held  tliat  A 
retained  to  the  extent  c.f  the  mortgage  an  insurable  interest  in  tlie 
vessel. ^^     But  in  case  the  master  executes  an  instrument  in  the  na- 
ture of  a  mortgage,  which  he  has  no  power  to  give,  such  mortgage  is 
void,  and  necessarily  no  insurable  interest  exists  thereunder.^''' 

§  1035.  Mortgagee  of  goods  and  freiglit. — A  factor  to  whom  goods 
and  freight  have  been  mortgaged  for  advances  has  a  legal  interest 

Kernocfian  v.  New  York  Bowery  Fire  Rep.    187,    13    Eng.    Ruf.    Cas.    401. 

Ins.  Co.  17  N.  Y.  428,  per  the  court;  Mortgagee   under    Engfish    mercfiant 

Smitfi  V.  Cofuinbia  Ins.  Co.  17  Pa.  St.  sfiipping  act  1894,  sec.  34.    See  Smaff 

253,  55  Am.  Dec.  546,  per  tlie  court,  v.   United   Kingdom   Marine  Mutuaf 

See  §§   2321,  2795  tierein.  Ins.  Assoc.  66  L.  J.  Q.  B.  N.  S.  412, 

10  Hanover  Eire  Ins.  Co.  v.  Bofin,  76  L.  T.  Rep.  326  [1897]  2  Q.  B.  42. 
48  Neb.  743,  58  Am.  St.  Rep.  719,  12  Levy  v.  Mercfiants'  Marine  Ins. 
67  N.  W.  774.     See  §  23  herein.  Co.  52  L.  T.  263. 

11  Clark  v.  Wasliington  Ins.  Co.  100  ^^  Crawford  v.  St.  Lawrence  Coun- 
Mass.  509,  1  Am.  Rep.  135;   Irving  ty  Ins.  Co.  8  U.  C.  Q.  B.  135. 

v.  Richardson,  2  Barn.  &  Adol.  498,  ^^  Irving  v.  Kii-hardson,  2  Barn.  & 

per  Parlvc,  J.;  Smith  v.  Lascelles,  2  Adof.  193,  1  Moody  &  R.  153. 

Term   Rep.   187,   13   Eng.    Rul.   Cas.  ^H'hivk    v.    Washington    Ins.    Co. 

401;    Curling  v.    Lang,  1   Bos.   &   P.  100  Mass.  509,  1  Am.  Rep.  135. 

636,   per    Kyre,    C.   J.;    Crawford   v.  ^^  Slocovicli  v.  Oriental  Mutual  Ins. 

St.  Lawrence  County  Ins.   Co.  8  U.  Co.  13  Daly  (N.  Y.)  264. 

C.  Q.  B.  135;  Hobbs  v.  Ilannum,  3  ^^  Stainbank  v.   Fleming,  11   Com. 

Camp.  93;  Smith  v.  Lascelles,  2  Term  B.  51. 
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in  the  property  upon  the  goods  being  consigned  and  the  bill  of  IjuI- 
ing  indorsed  to  him,  and  may  insure  the  same  for  his  own  benefit.^* 

§  1035a.  Mortgagee  in  possession  of  goods  as  security. — A 
president  of  a  bank,  who  is  in  j)osscs.<ion  of  goods  as  mortgagee  un- 
der a  mortgage  given  to  him  in  his  name  to  secure  a  note  for  iTioney 
of  the  bank  loaned  b}'^  him,  has  an  insurable  interest  in  the  mort- 
gaged property  and  may  insure  it  in  his  own  name  and  collect  the 
money  thereon  where  the  bank  has  the  note  and  mortgage  on  de- 
posit and  does  not  object. ^^ 

§  1036.  Extent  of  mortgagee's  insurable  interest. — A  mortgagee's 
insurable  interest  is  prima  facie  the  value  mortgaged;  it  extends 
only  to  the  amount  of  the  debt,  not  exceeding  the  value  of  the 
mortgaged  property,^"  and  the  mortgagees  interest  ceases  when  the 
debt  is  discharged,  under  an  insurance  by  the  mortgagor  for  the 
mortgagees  benefit. ^^  And  in  case  of  an  insurance  upon  a  ship 
to  her  full  value  by  the  mortgagee,  the  recovery  is  limited  to  his 
insurable  interest,  unless  it  appears  that  it  was  intended  that  the 
policy  cover  the  interest  of  mortgagor  and  mortgagee.^     if  the 

"Smith  V.  Lascelles,  2  Term  Rep.  Washington  Ins.  Co.  16  Pet.   (41  U. 

187,  13  Eug.  Rul.  Cas.  401.  S.)  495,  502,  10  L.  ed.  1044.     Cited 

^^  Dalton  v.  Milwaukee  Mechanics'  in  Southern  Building  &  Loan  Assoc. 

Ins.   Co.   126  Iowa,  377,  102  N.   W.  v.  Miller,  110  Fed.  35,  38,  49  C.  C. 

120,  34  Ins.  L.  J."  251.  A.   24    (mortgagee);   Eagle   Ins.   Co. 

2"  United      States. — Cai'penter  .  v.  v.  Lafayette  Ins.  Co.  9  Ind.  443,  447 

Providence-Washington  Fire  Ins.  Co.  (mortgagee     distinguished;     reinsur- 

16  Pet.    (41   U.    S.)    495,   10   L.   ed.  ance)  ;  Motley  v.  lAlanufacturers'  Ins. 

1044.  Co.   29   Me.   337,  340,   50   Am.   Dec. 

Kentucky. — Addison    v.    Kentucky  591       (mortgagee)  ;       McDowell      v. 

Fire  Ins.  Co.  7  B.  Mon.   (Ky.)   470.  Morath,     64     Mo.     App.     290,     297 

New   Jersey. — Sussex    Co.    Mutual  (mortgagor). 
Ins.   Co.   V.   Woodruff,   26   N.   J.   L.        When  vendor  has  sole  interest  as 

(2  Dutch.)    541.  mortgagee  to  exclusion  of  any  interest 

New  York. — Excelsior  Fire  Ins.  Co.  in  mortgagor,  see  Dunbrack  v.  Neall, 
V.  Royal  Ins.  Co.  55  N.  Y.  343,  14  55  W.  Va.  565,  47  S.  E.  303  (con- 
Am.  Rep.  271,  7  Lans.  (N.  Y.)  138;  sidered  under  §  982  herein). 
Slocovich  V.  Oriental  Mutual  Ins.  Co.  When  vendor  has  no  interest,  ex- 
13  Daly  (N.  Y.)  264;  Traders'  Ins.  cept  vendor's  lien,  under  policy  taken 
Co.  V.  Roberts,  9  Wend.  (N.  Y.)  out  by  mortgagee  for  his  own  bcneiit, 
404.  see  Baker  v.  Monuuieiitai   Saving  & 

Pennsylvaum.—Smith  v.  Columl)ia  Life  Assoc.  58  W.  Va.  408,  3  L.R.A. 

Ins.  Co.  17  Pa.  St.  253,  55  Am.  Dec.  (N.S.)   79,  52  S.  E.  403  {considered 

546.  under  §  983  herein). 

England. — Irving  v.  Richardson,  2       ^^  Reynolds  v.  London  &  Lancashire 

Barn.  &  Adol.  498,  per  Parke,  J.  Fire  Ins.   Co.   128   Cal.   16.   79   Am. 

A  mortgagee  can  insure  only  to  the  St.  Rep.  17,  60  Pac.  467  {considered 

amount  of  his   debt;   but  the   mort-  under  §  1046  herein), 
gagor   can   insure   to    the   full    value        ^  Irving  v.  Ricliardson.  2  Barn.  & 

of  the  property,  notwithstanding  en-  Adol.  193;  1  Moody  i^;  I\.   153;  (^ar- 

cumbrances.   Carpenter  v.  Providence  penter  v.  Providence- Washington  Fire 
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mortgagee  takes  out  the  insurance  and  pays  the  premiums  may  add 
the  amount  to  the  mortgage  debt  where  the  mortgage  so  provides." 
If  a  poUcy  is  made  payable  to  a  designated  mortgagee,  as  his  in- 
terest may  appear,  it  covers  only  such  interest  as  he  has  at  the  is- 
suing of  the  policy,  and  cannot  entitle  him  to  indemnity  for  loss 
suffered  because  of  further  loans  made  by  him  and  secured  by  mort- 
gages on  the  insured  property.^ 

§  1037.  Several  mortgagees. — Each  of  several  mortgagees  claim- 
ing upon  the  same  property  has  an  insurable  interest  to  the  extent 
of  his  particular  interest.* 

§  1038.  Mortgagor's  interest  after  judgment  or  decree. — While 
the  right  in  equity  to  redeem  the  mortgaged  premises  exists,  the 
mortgagor  retains  an  insurable  interest  therein,  even  though  there 
has  been  a  judgment  or  decree  of  foreclosure,  because  he  has  an  in- 
terest in  the  preservation  of  the  property ;  for  the  destruction  of  the 
property  would  lessen  the  value  of  his  equity  of  redemption.^ 
Thus,  where  the  mortgagee  foreclosed,  and  the  owner  was  by  the 
decree  to  have  fifteen  months  to  redeem,  it  was  held  that  he  had  an 
insurable  interest  at  the  time  of  loss ;  the  property  being  burned  at 
the  time  of  redemption.®  But  the  mortgagor  cannot  insure  after 
the  period  of  redemption  has  expired,  and  his  interest  in  the  prem- 
ises is  not  kept  alive  by  a  verbal  promise  without  consideration, 
made  after  the  expiration  of  such  period  by  the  mortgagee,  to  sell 
the  land  to  the  mortgagor."^ 

§  1039.  Mortgagor  after  foreclosure  sale. — A  mortgagor's  insur- 
able interest  exists  although  his  right  in  equity  to  redeem  has  been 
seized  and  sold  on  execution;  the  time  for  redeeming  not  having 

Ins.  Co.  16  Pet.  (41  U.  S.)  495,  10  delpliia   Fire  Asso.   127  Mass.   383; 

L.  ed.  1044.  Strong  v.  Manufacturers'  Ins.  Co.  10 

2  Ferguson  v.  Dickinson,  —  Tex.  Pick.  (27  Mass.)  40,  20  Am.  Dec. 
Civ.  App.  — ,  138  S.  W.  221.  507;   Buffam  v.  Bowditch,  10   Cush. 

3  Attlesborough    Savings    Bank    v.  (64  Mass.)  540. 

Security  Ins.  Co.  168  Mass.  147,  60  Neiv  York. — Cone  v.  Niagara  Fire 

Am.  St'.  Rep.  373,  46  N.  E.  390.  Ins.    Co.   60   N.   Y.   619;   AVaring  v. 

*  Fox  V.  Phoenix  Ins.   Co.  52  Me.  Loder,  53  N.  Y.  581 ;  Buffalo  Steam 

333.  Engine   Works   v.    Sun   Mutual   Ins, 

5  United     States. — Insurance      Co.  Co.    17    N.    Y.    401.      See    Allen    v. 

(Royal  Ins.  Co.)   v.  Stinson,  103  U.  Franklin  Fire  Ins.   Co.  9  How.  Pr. 

S.   25.   26  L.   ed.   473;    Carpenter  v.  (N.  Y.)    501. 

Proyidence-Washington  Fire  Ins.  Co.  Wisconsin. — Mechler     v.     Phoenix 

16  Pet.    (41  U.   S.)    495,  10  L.  ed.  Ins.  Co.  38  Wis.  665. 

1044,  4  How.   (45  U.  S.)   185,  11  L.  ^  Stephens  v.   Illinois  Mutual  Ins. 

ed.  931.  Co.  43  111.  327. 

Illinois. — Stephens  v.  Illinois  Ins.  '  Essex   Sayings  Bank  v.  Meriden 

Co.  43  111.  327.  Ins.  Co.  57  Conn.  335,  4  L.R.A.  759, 

Massachusetts.— V^alsh     v..   Phila-  17  Atl.  930,  IS  Atl.  324. 
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expired.'  And  where  at  the  time  of  the  fire  the  property  had  been 
bid  in  by  the  mortgagee  at  a  mortgagee's  sale,  but  the  deed  had  not 
been  delivered,  and  on  account  of  tlie  fire  the  mortgagee  refused  to 
accept  a  deed,  it  was  held  that  there  had  not  been  a  sale  or  aliena- 
tion, and  that  the  original  owner  had  an  insurable  interest  at  the 
time  of  the  fire.^  And  it  seems  that  where  the  mortgagee's  right 
of  possession  is  not  acquired  until  he  receives  the  deed,  and  no  deed 
has  been  delivered,  and  the  mortgagor  still  has  the  right  to  occupy 
the  premises  or  to  the  possession  and  collection  of  rents,  that  the 
right  to  redeem  is  not  absolutely  barred,  although  there  has  been  a 
foreclosure  of  the  equity  of  redemption. ^°  Although  it  is  held  in 
McLaren  v.  Hartford  Fire  Insurance  Company  ^^  that  the  deed  re- 
lates to.  the  time  of  the  sale,  and  the  property  is  then  at  the  risk  of 
the  purchaser,  and  that  in  case  of  a  sale  by  a  master  in  chancery, 
part  of  the  purchase  money  being  paid,  the  mortgagor's  insurable 
interest  terminated,  even  though  the  decree  was  not  enrolled  nor 
the  deed  executed  at  the  time  of  sale.  In  another  case,  however, 
in  the  same  state  the  insured  had  the  right  to  redeem  the  premises 
from  a  sale  made  by  the  sherifi"  under  an  execution  issued  upon  a 
judgment  against  the  property,  and  though  that  right  had  been  lost 
certain  judgment  creditors  had  a  right  to  redeem.  The  policy  had 
been  made  payable  in  case  of  loss  to  another,  who  had  agreed  under 
seal  that  the  insured  might  occupy  a  certain  portion  of  the  premises, 
although  not  the  insured  house,  and  should  be  entitled  to  various 
privileges  in  regard  to  other  portions  of  the  property,  and,  in  case 
said  payee  obtained  title,  he  would  discharge  and  release  the  in- 
sured from  the  mortgages  and  certain  liabilities.     It  was  held  that 

8  Essex  Savings  Bank  v.  Meriden  Steam  Engine  Works  v.  Sun  Mutual 
Fire  Ins.  Co.  57  Conn.  335,  4  L.R.A.  Ins.  Co.  17  N.  Y.  401. 
759,  18  All.  324,  17  Atl.  930;  Steph-  "5  N.  Y.  (1  Seld.)  151,  Edm. 
ens  V.  Illinois  Mutual  Ins.  Co.  43  Sel.  Cas.  210.  The  court  said :  "The 
III.  327;  Strong  v.  Manufacturers'  sale  is  strictly  judicial,  binding  all 
Ins.  Co.  10  Pick.  (27  Mass.)  40,  20  parties  from  the  time  when  the  prop- 
Am.  Dee.  507;  Buffum  v.  Bowditch  erty  is  struck  off,  and  cannot  be  set 
Mutual  Ins.  Co.  10  Cush.  (64  Mass.)  aside  in  general,  except  for  reasons 
540;  Cone  v.  Niagara  Fire  Ins.  Co.  which  would  prevent  a  specific  per- 
60  N.  Y.  619;  Waring  v.  Loder,  53  formance  in  case  of  a  contract  of 
N.  Y.  581;  Cheney  v.  Woodruff,  45  purchase  between  individuals.  .  ,  . 
N.  Y.  98.  The  insurance  in  question  was  made 

^  Marts  V.  Cumberland  Mutual  Fire  by  iVtcLaren  as  owner.     By  the  sale 

Ins.  Co.  44  N.  J.  L.  478.  he    was    foreclosed   and    divested    of 

^°  Gordon  v.  Massachusetts  Fire  &  every    right    in    or   to    the    premises, 

Marine  Ins.  Co.  2  Pick.    (19  Mass.)  except  the  formal  legal  title.     Ho  had 

249;    Richland    County    Mutual    Ins.  no  interest  in  them,  and  consequently 

Co.   v.   Sampson,   38   Ohio    St.    672;  could   claim   no   indemnity  for  their 

Marts    v.    Cumberland    Mutual    Fire  loss." 
Ins.   Co.   44  N.   J.   L.   478;    Buffalo 
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the  right  of  the  judgment  creditors  to  redeem  tlie  premises  not  hav- 
ing lapsed,  the  insured  had  a  beneficial  interest  in  the  preservation 
of  the  buildings,  which  was  an  insurable  interest,  and  which  con- 
tinued until  the  last  day  for  judgment  creditors  to  redeem ;  for  until 
that  last  day  it  was  possible  for  him  to  find  some  one  who  would 
advance  the  money,  take  the  judgment,  and  make  immediate  re- 
demption.^^ Among  the  cases  relied  on  by  the  court  in  this  case 
as  supporting  its  decision  is  that  of  Cheney  v.  Woodruff", ^^  where  it 
Avas  held  that  the  purchaser  at  a  mortgage  foreclosure  sale  is  not  en- 
titled to  the  rent  of  the  premises  accruing  between  the  time  of  pur- 
chase and  the  time  of  the  delivery  of  the  deed  to  him.  So  if  the 
title  has  passed  after  sale,  if  the  mortgagee  agrees  to  extend  the 
time  of  redemption,  the  mortgagor's  interest  continues.^*  The 
theory  of  these  decisions  is  that  while  the  right  to  redeem  exists, 
the  title  is  not  devested,  and  a  loss  by  decreasing  thp  value  of  the 
premises  lessens  the  value  of  the  right  to  redeem,  and  the  case  of 
Cone  V.  Niagara,  etc.,  carries  the  rule,  as  we  have  noted,  to  the  ex- 
tent of  holding  that  even  though  the  right  of  the  insured,  as  owner 
in  fee,  to  redeem  had  passed  out  of  him,  there  was  a  right  of  judg- 
ment creditors,  even  those  to  be  created  by  a  loan  and  of  judg- 
ment, to  redeem  which  gave  the  insured  a  beneficial  interest.  Where 
a  foreclosure  sale  is  vacated  for  irregularity,  and  the  order  of  con- 
firmation set  aside,  the  insurable  interest  of  the  mortgagor  remains, 
and  continues  precisely  as  though  no  sale  had  been  attempted.^* 
§  1040.  Effect  of  sale  or  conveyance  on  mortgagor's  interest:  de- 
vestment  of  interest. — Where  the  mortgagor's  bond  accompanies 
the  mortgage,  his  insurable  interest  continues  in  the  premises  after 
a  sale  thereof  by  him.^^  And  where  the  title  is  conveyed  by  the 
mortgagor,  subject  to  the  performance  by  him  of  certain  condi- 
tions, his  insurable  interest  continues  where  the  stipulated  condi- 
tions are  not  performed  and  the  property  reconveyed ;  as  where  the 
mortgagor  of  a  vessel  sold  it  and  agreed  to  pay  off  the  mortgage  but 
failed  to  perform  the  condition,  and  the  vessel  was  reconveyed  be- 
fore the  loss,  the  insurable  interest  was  held  not  devested.^'''  And 
although  one  mortgages  his  house  and  lot  to  secure  the  payment 
of  a  debt,  for  which  he  is  personally  answerable,  and  subsequentlj'' 
sells  the  property  subject  to  the  mortgage,  he  still  has  an  insurable 
interest  remaining  in  the  property,  for  he  will  derive  benefit  from 

12  Cone  V.   Niafjara   Fire   Ins.    Co.  ^^  Waring:  v.  Loder,  53  N.  Y-  581 ; 

60  N.  Y.  619,  3  N.  Y.  S.  C.  33.  Strong  v.  Manufacturers'  Ins.  Co.  10 

1345  N.  Y.  98.  Pick.    (27   Mass.)    40,   20   Am.   Dec. 

1*  Stephens  v.  Illinois  Mutual  Ins.  507. 

Co.  43  111.  .327.  1'^  Woi'lhinglon  v.  Bearse,  12  Allen 

15  Kichland  County  Mutual  Ins.  Co.  (94  Mass.)  382,  90  Am.  Dec.  152. 
V.  Sampson,  38  Ohio  St.  672. 
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its  continued  existence,  and  will  suffer  loss  by  its  destruction." 
Nor  is  he  deprived  of  his  right  to  insure  by  his  executory  contract 
to  convey  or  assign  his  interest  in  the  mortgage,^^  although  it  is 
held  that  one  who  has  a  contract  for  the  purchase  of  a  mortgage, 
the  purchase  money  being  payable  by  instalments,  and  who  has 
made  part  payment  under  the  contract,  is,  in  equity,  the  owner  of 
the  mortgage,  and  his  insurable  interest  in  the  property  covered  by 
it  is  the  full  amount  due  and  to  become  due  thereon ;  2°  nor  is  the 
mortgagor's  interest  affected  by  a  transfer  made  after  suit  brouglit;  ^ 
nor  is  it  destroyed  by  the  mere  fact  of  itself  that  the  mortgagee  has 
taken  possession.^ 

§  1041.  Cessation  of  mortgagor's  interest. — A  mortgagor's  insur- 
able interest  is  determined  by  a  payment  which  discharges  the  debt, 
and  in  case  of  part  payment  only  it  is  determined  pro  tanto,  and  his 
interest  continues  to  the  extent  of  the  unpaid  portion.^  So,  also,  if 
the  property  be  absolutely  transferred  before  loss,  his  interest  de- 
termines,* and  where  the  transaction  is  not  a  mortgage  but  a  sale 
which  conveys  the  title  no  insurable  interest  remains.* 

§  1042.  Effect  on  mortgagee's  interest  of  sale  and  assignment. — 
The  mortgagee  still  has  an  insurable  interest,  although  he  assigns 
the  mortgage  and  notes  for  his  ultimate  liability ;  upon  his  assign- 
ment of  the  notes,  his  consequent  interest  in  having  them  satisfied 
out  of  the  insurance  money  is  a  sufficient  interest.^  Where  L  and 
S,  the  mortgagees  of  certain  premises,  assigned  the  mortgage  and 
indorsed  the  mortgage  notes  to  plaintiff,  and  procured  the  premises 
to  be  insured  in  their  names  as  mortgagees,  loss,  if  any,  payable  to 
plaintiff,  and  some  of  the  notes  were  not  paid  at  maturity,  and  the 
others  had  not  matured  when  the  loss  occurred,  it  was  held  that  L 
and  S  had  an  insurable  interest,  and  that  plaintiff  could  recover.' 
Again,  a  mortgagee  of  certain  hotel  property  agreed  to  sell  the  chat- 
tels to  an(jther,  who  gave  certain  notes  for  the  purchase  monev. 
The  mortgage  was  to  be  retained  by  the  mortgagee  as  security  there- 
in TTanover  Fire  Ins.  Co.  v.  Bohn,  ington  Ins.  Co.  16  Pet.  (41  U.  S  ) 
48  Neb.  74H,  58  Am.  St.  Rep.  719,  495,  10  L.  ed.  1044. 
67  N.  W.  774.  4  Carpenter    v.    Providonce-Wash- 

^3  Sec  Haley  v.  Manufacturers'  Ins,  ington  Ins.  Co.  16  Pet.  (41  U.  S.) 
Co.  120  .Mass.  202.  495,  10  L.  ed.  1044.     See  Columbian 

20  Excelsior  Fire  Ins.  Co.  v.  Roval  Ins.  Co.  v.  Lawrence,  10  Pet.  (35  U. 
Ins.  Co.  7  Lans.  (N.  Y.)  138.  S.)  507,  512,  9  L.  ed.  512. 

^Sussex  Co.  Mutual  Ins.  Co.  v.  *  Buffalo  Fertilizer  Co.  v.  Aroostock 
Woodruff',  2G  N.  J.  L.  (2  Dutch.)  Mut.  Fire  Ins.  Co.  109  Me.  483,  84 
541.  Atl.  1078. 

2  Illinois  Fire  Ins.  Co.  v.  Stanton,  ^  New  Enc:land  Fire  &  ]\rarine  Ins. 
57  111.  354.  Co.   V.   Wetmore,  32  111.   221. 

3  Sussex    County   IMutual   Ins.    Co.       '  Williams  v.  Rocrer  Williams  Ins. 
V.  Woodruff,  2(i  N.  J.  L.   (2  Dutch.)    Co.  107  Mass.  377,^9  Am.  Rep.  41. 
541;  Carpenter  v.  Providence-Wash- 
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for;  possession  also  was  to  remain  in  the  latter,  and  upon  nonpay- 
ment of  the  notes,  or  either  of  them,  a  right  to  foreclose  and  sell 
the  property  was  reserved.  Part  payment  was  made.  The  pur- 
chaser had  agreed  to  insure,  but  not  having  done  so,  the  mortgagee 
insured  in  his  own  name.  It  was  held  that  the  mortgagee's  insur- 
able interest  was  not  affected  by  such  part  payment ;  that  it  did  not 
operate  as  a  pro  tanto  discharge  of  the  mortgage  debt ;  that  the 
agreement  was  merely  collateral  to  the  mortgage,  and  that  the  pur- 
chaser's liability  for  the  cost  of  the  insurance  did  not  enter,  as  be- 
tween the  insurer  and, insured,  into  the  insurance  contract.^  So 
the  assignment  of  a  portion  of  the  mortgage  debt  does  not  devest  the 
mortgagee's  insurable  interest,^  nor  is  his  right  to  insure  affected  by 
a  conveyance  by  the  mortgagor,^"  and  where  one  of  the  part  owners 
releases  his  equity  of  redemption  to  the  mortgagee,  his  interest  is 
rather  increased  than  diminished. ^^  Again,  a  mortgagee  in  whose 
favor  a  policy  is  made  payable  has,  after  assigning  the  mortgage 
with  a  guaranty  of  payment,  such  an  insurable  interest  in  the  prop- 
erty that  he  may  maintain  an  action  on  the  policy  for  loss  occurring 
after  the  debt  becomes  due  and  remains  unpaid. ^^ 

§  1042a.  Same  subject:  purchaser  from  vendee  or  note  and  trust 
deed, — If  the  owner  of  land  executes  a  deed  of  trust  to  secure  the 
payment  of- a  note  and  the  same  are  held  by  a  trust  company  and 
sold  to  a  mortgage  company  and  the  trust  company  repurchases 
said  note  and  deed  under  a  consummated  agreement  and  the  note 
is  in  the  trust  company's  possession  though  not  endorsed  it  has  an 
insuraljle  interest  in  the  mortgaged  property,  covered  by  the  deed 
upon  the  principle  that  a  consummated  agreement  of  sale,  especial- 
ly where  the  things  sold  is  in  the  possession  of  the  vendee  operates 
to  transfer  the  title  of  the  thing  sold  to  the  purchaser.^^ 

§  1042b.  Assignment  by  mortgagor  to  mortgagee. — If  a  mortgagor 
procures  a  policy  on  the  property  against  fire,  and  he  afterwards 
assigns  the  policy  to  the  mortgagee,  with  the  consent  of  the  under- 
writers, as  collateral  security,  that  operates  solely  as  an  equitable 

8  Haley  v.  Manufacturers'  Fire  &  arily  liable  on  an  obligation  on  prop- 
Marine  Ins.  Co.  120  Mass.  292.  '         erty   primarily   charged,   see   note   9 

9  Rex  V.  Merchants  Ins.  Co.  2  Phila.    L.R.A.(N.S.)  490. 

(Pa.)  357.  13  International  Trust  Co.  v.  Nor- 

1°  Dick  V.  Franklin  Fire  Ins.   Co.  wich  Union  Fire  Ins.  Co.  71  Fed.  81, 

81  j\Io.  103,  10  Mo.  App.  376.  17  C.  C.  A.  608,  36  U.  S.  App.  277 

"  Heaton   v.    Manhattan    Ins.    Co.  {cited    in    Insurance    Co.    of    North 

7  R.   I.  502.  America  v.  International  Trust  Co.  71 

iniahonev  v.   State  Ins.   Co.   133  Fed.  88,  91,  17  C.  C.  A.  616)   certi- 

lowa,  570,  9  L.R.A.(N.S.)    490,  110  orari  denied  163  U.  S.  691,  41  L.  ed. 

N.  W.  1041.  316,  16  Sup.  Ct.  1202. 

Insurable   interest   of   one   second- 
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transfer,  but  it  does  not  devest  the  interest  of  the  mortgagor  in 
the  premises  insured ;  the  insurance  is  still  his  insurance,  and  on 
his  property,  and  on  his  account,^*  and  if  the  mortgagor  procures 
insurance  and  quitclaims  his  interest  to  the  mortgagee,  without 
ratification  of  the  act  as  required  by  the  company's  charter,  the 
interest  of  the  mortgagor  is  thereby  devested,  and  this  although 
the  policy  is  assigned  to  the  mortgagee  with  the  company's  con- 
sent. ^^ 

§  1043.  Disclosure  of  interest  by  mortgagee. — Tlie  rule  broadly 
stated  is,  that  the  mortgagee,  unless  interrogated,  or  unless  the 
contract  require  a  specific  statement  of  his  interest,  need  not  dis- 
close its  exact  nature,  and  he  may  insure  as  owner  or  as  mort- 
gagee ;  ^^  and  it  is  sufticient  to  describe  him  as  mortgagee,  although 
the  policy  provides  that  if  the  interest  of  the  assured  is  any  other 
than  an  entire,  unconditional,  and  sole  ownership,  it  shall  be  so 

^*  Carpenter   v.    Providence-Wash-  Rhode  Island. — Smith  v.  Union  Ins. 

ington  Ins.   Co.  16  Pet.  41   (U.   S.)  Co.  25  R.  I.  260,  265,  105  Am.  St. 

495,  10  L.  ed.  1044.     Cited  in  United  Rep.  882,  55  Atl.   715. 

Stales. — Virginia-Carolina    Chemical  Tennessee. — Anderson  v.  Miller,  96 

Co.  V.  Sundry  Ins.  Co.  108  Fed.  451.  Tenn.  35,  39,  31  L.R.A.  605,  54  Am. 

458;  Northern  Trust  Co.  v.  Snyder,  St.  Rep.  812,  33  S.  W.  915. 

76  Fed.  34,  38,  22  C.  C.  A.  5i,  46  See  Connecticut  Mutual  Life  Ins. 

U.  S.  App.  179 ;  The  Sidney,  23  Fed.  Co.  v.  Scammon,  117  U.  S.  634,  29 

88,  95;  Bilson  v.  Manufacturers'  Ins.  L.  ed.  1007,  68  Sup.  Ct.  889,  4  Fed. 

Co.  7  Am.  L.  Reg.  665,  Fed.  Cas.  No.  263. 

1,410 ;  Lovett  v.  United  States,  9  Ct.  ^^  Hazard  v.  Franklin  Mutual  Ins. 

CI.  496.  Co.  7  R.  I.  429;  Hoxsie  v.  Providence 

Colorado. — Forrester    v.    Gill,    11  Mutual   Ins.   Co.   6   R.   I.   517.     See 

Colo.  App.  410,  414,  53  Pac.  230.  §  2305  herein. 

Illinois. — Illinois  Mutual  Fire  Ins.  ^^  Illinois. — Norwich  Fire  Ins.  Co. 

Co.  V.  Fix,  53  111.  151,  159,  5  Am.  v.  Boomer,  52  111.  442,  4  Am.  Rep. 

Hep.  38.  618,  per  Walker,  J. 

Maine. — Biddeford    Savings    Bank  Maine. — Buck  v.  Phcrnix  Ins.   Co. 

V.  Dwelling  House  Ins.   Co.^  81  Me.  76  Me.  586. 

566,  570,  18  Atl.  298.  Massachusetts.— V^\\\i2ims,  v.  Roger 

Michif/an. — Van      Buron      v.      St.  Williams  Ins.  Co.  107  Mass.  377,  9 

Josepli  County  Fire  Ins.  Co.  28  Mich.  Am.  Rep.  41. 

401,  405.  New   Jersey. — Franklin    Fire   Ins. 

New  York. — Boynton  v.  Clinton  &  Co.  v.  ]\rartin,  40  N.  J.  L.  (11  Vroom) 

Essex  Mutual  Ins.'  Co.  16  Barb.  254,  568,  29  Am.  Rep.  271';  Sussex  County 

258;    Buffalo    Steam    Engine   Works  Mutual  Ins.  Co.  v.  Woodruff,  26  N. 

V.  Sun  Mutual  Ins.  Co.  17  N.  Y.  401,  J.  L.   (2  Dutch.)   541. 

406.  New   Tor/.-.— Titus  v.   Glens   Falls 

Pennsiflvania.—Girard.  Fire  &  Ma-  Ins.  Co.  81  N.  Y.  410,  8  Abb.  N.  C. 

rine  ins.  Co.  v.  Hcbard,  95  Pa.  45,  315.     See  Pelton  v.  Westchester  Fire 

51;  Hollis  V.  Spring  Garden  Ins.  Co.  Ins.-  Co.  77  N.  Y.  605. 

35  Phila.  Leg.  Int.  290,  12  Phila.  -See  §§  1857  et  seq.,  2015  herein. 
322. 
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expressed,  and  that  his  interest  as  mortgagee  or  otherwise  shall 
be  truly  stated.^''' 

§  1044.  Assignee  of  mortgagee. — The  assignee  of  a  mortgagee 
has  an  insurable  interest. ^^  The  insurable  interest  of  the  assignee 
of  a  mortgagee  is  not  simply  the  amount  actually  paid  the  mort- 
gagee under  the  contract  of  assignment,  but  the  whole  amount  se- 
cured and  unpaid  upon  the  mortgage. ^^ 

§  1045.  Mortgagor  for  mortgagee. — There  may  be  a  covenant 
that  the  mortgagor  insure  for  the  benefit  of  the  mortgagee,  and 
the  policy  may  be  issued  to  the  mortgagor,  payable  in  case  of  loss^ 
to  the  mortgagee.^"  Such  a  policy  is  an  insurance  of  the  mort- 
gagor's interest ;  ^  but  it  does  not  make  the  mortgagee  an  assignee,^ 
although  it  may  vest  in  him  certain  rights  substantially  like  those 
an  investment  of  a  policy  without  such  provision  as  collateral  se- 
curity for  the  mortgage  debt  would  have  given  the  mortgagee.* 
But  where  a  mortgagor  insured  the  mortgaged  buildings  as  fur- 
ther security  for  the  indebtedness,  a  stipulation  in  the  policy  for 
payment  to  the  mortgagee  in  case  of  loss  does  not  substitute  the 

^"^  Williams  v.  Roger  Williams  Ins.  penter  v.  Providence-Washington  Fire 

Co.  107  Mass.  377,  9  Am.  Rep.  41.  Ins.  Co.  16  Pet.  (41  U.  S.)  495,  501, 

See  §  2015  herein.  10  L.  ed.  1044,  on  distinction  betweea 

^^  Sussex   County  Mutual  Ins.   Co.  mortgagor's   and   mortgagee's   insur- 

V.  Woodruff,  26  N.  J.  L.   (2  Dutch.)  able  interest. 
541.  ^  "The  provision  of  the  policy  that 

^^  Excelsior  Fire  Ins.  Co.  v.  Royal  the    loss    should    be    payable    to    the 

Ins.  Co.  55  N.  Y.  343,  14  Am.  Rep.  mortgagee  operated  to  give  the  mort- 

271.  gagee  precisely  the  same  rights  and 

^°  Connecticut  Mutual  Life  Ins.  Co.  interests  in  the  policy  which  it  would 
V.  Scammon,  117  U.  S.  634,  29  L.  have  had  if  without  such  words  the 
ed.  1007,  68  Sup.  Ct.  889,  4  Fed.  263;  policy  had  been  assigned  as  collateral 
Smith  V.  Union  Ins.  Co.  120  Mass.  90;  security  to  the  mortgage  debt."  Con- 
Turner  V.  Quincy  Ins.  Co.  109  Mass.  necticut  Mutual  Life  Ins.  Co.  v. 
568;  Jackson  V.  Farmers' Mutual  Fire  Scammon,  4  Fed.  263,  s.  c.  117  U. 
ins.  Co.  5  Gray  (71  Mass.)  52;  Bald-  S.  634,  29  L.  ed.  1007,  68  Sup.  Ct. 
win  V.  Phoenix  Ins.  Co.  60  N.  H.  164;  889. 

Grosvenor  v.  Atlantic  Fire  Ins.   Co.        ^  Baldwin   v.   Phoonix   Ins.    Co.   60' 

17  N.  Y.  391,  5  Duer  (N.  Y.)  517.  N.  H.  164,  the  court  said:     "The  in- 

When  mortgagor  not  obligated  to  dorsement  upon  the  policy,  'payable 
keep  property  insured  for  benefit  of  to  S.  S.  Thompson,  as  his  mortgage 
bondholders,  see  Farmers'  Loan  &  claim  may  appear,'  was  not  an  as- 
Trust  Co.  V.  Penn  Plate  Glass  Co.  sigiiinent  of  the  loolicy,  nor  an  insur- 
56  L.R.A.  710,  103  Fed.  132,  43  C.  ance  of  Thompson's  interest  as 
C.  A.  114,  aff'd  186  U.  S.  434,  46  mortgagee,  but  merely  a  promise  of 
L.  ed.  1234,  22  Sup.  Ct.  842.  See  the  defendants  to  pay  him  such 
notes  25  L.R.A.  3()5,  118  Am.  St.  sum  as  should  become  payable  to 
Rep.    970,   972.  Baldwin   thereon.     It   did   not   make 

^  Baldwin   v.   Phoonix    Ins.    Co.    60  Thompson  an  assignee  of  tlie  policy, 

N.  H.  164;  Deering's  Annot.  Civ.  l)ut  merely  the  payee  in  case  of  loss,"" 
Code  Cal.  sees.  2541,  2542.     See  Car- 
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mortgagee  for  the  mortgagor  as  the  party  insured ;  the  mortgagee 
has  an  interest  in  the  poHcy  only  as  security  for  his  debt,  and  such 
interest  ceases  whenever  the  debt  is  discliarged.*  However,  in  de- 
termining the  exact  rights  of  a  mortgagee  under  such  a  policy 
many  considerations  arise.  Thus,  the  amount  of  the  mortgagee's 
interest  with  reference  to  the  value  of  the  property  and  the  amount 
of  the  policy,  is  important,  and  must  necessarily  control  the  mort- 
gagee's right  to  enforce  the  contract.^  So  the  very  terms  of  the 
policy  may  determine  his  rights  absolutely.  These  questions,  how- 
ever, will  be  considered  hereafter.®  A  clause  in  the  mortgage  that 
the  mortgagor  shall  insure  does  not  prevent  the  mortgagee  from 
effecting  an  insurance  independently  thereof  for  his  own  benefit.' 

§  1046.  Mortgagee  after  foreclosure  sale. — A  mortgagee's  insur- 
able interest  as  such  will  continue  after  foreclosure  and  sale  under 
execution,  although  the  loss  does  not  occur  until  after  the  time 
limited  by  the  decree  for  redemption  has  expired,  if  there  is  an 
agreement  between  the  parties  that  a  longer  time  shall  be  allowed 
than  that  fixed  by  the  decree.®  And  a  purchase  at  a  foreclosure 
sale  by  the  mortgagee  effects  no  change  of  insurable  interest.^  Al- 
though the  doctrine  of  indemnity  must  not  be  ignored  and  where 
the  loss  is  payable  to  the  mortgagee  as  interest  may  appear  and  the 
interest  of  said  mortgagee  was  not  to  be  invalidated  by  any  fore- 
closure or  other  proceedings  or  notice  of  sale  the  mortgagee's  inter- 
est in  the  mortgaged  premises  continues  until  formal  delivery 
of  the  deed  by  the  referee  in  pursuance  of  the  sale  under  the  judg- 
ment of  foreclosure,  and  where  said  mortgagee  purchased  the  mort- 
gaged premises  and  transferred  two-thirds  of  his  interest  under 
his  bid  his  right  of  recovery  is  reduced  to  one-third  of  the  actual 
damage  caused  by  the  loss  by  fire.^° 

If,  however,  the  policy  is  taken  out  by  the  mortgagor,  who  pays 
the  premiums,  for  the  benefit  of  the  mortgagee,  and  the  statute 
makes  such  an  insurance  one  deemed  to  be  upon  the  interest  of  the 
mortgagor,  the  purchase  of  the  mortgaged  premises  by  said  mort- 
gagee, under  foreclosure  proceedings,  for  the  full  amount  due 
under  the  judgment,  extinguishes  the  debt,  and  such  purchaser  is 

*  Reynolds  v.  London  &  Lancashire  Co.  43  III.  327.     See  §§  2321,  2795 

Tire   Ins.   Co.   128   Cal.   IG,   79   Am.  herein. 

St.  Rep.  17,  60  Pac.  467.  ^  Miner  v.  Pha^nix  Ins.  Co.  27  Wis. 

5  Hopkins  v.  Aurora  Fire  &  Ma-  693,  9  Am.  Rep.  479.  See  Aetna  Ins. 
rine  Ins.  Co.  48Mich.  148,  11  N.  W.  Co.  v.  Miers,  5  Sneed  (37  Teuu.) 
846.  13!  I. 

6  See  §§  3537  et  seq.  herein.  i°  Uhlfelder  v.  Palatine  Ins.  Co.  97 

7  Foster  v.  Van  Reed,  70  N.  Y.  19,  N.  Y.  Supp.  4!)!),  11  App.  Div.  57, 
26  Am.  Rep.  544.  rev'g  89  N.  Y.  Supp.   792.  44  Misc. 

8  Stephens  v.   Illinois  Mutual   Ins.  153.     See  §§  2321,  2795  herein. 
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no  longer  a  creditor  or  mortgagee,  and  he  has  no  further  interest, 
as  his  interest  is  only  as  security  for  his  debt.     Such  a  case  differs  < 
from  one  where  the  mortgagee  himself  insures  his  own  interest 
in  the  property.     But  said  purchaser  could  have  insured  his  inter- 
est as  such  in  the  property.  ^^ 

§  1047.  Interest  in  homestead. — The  head  of  a  family  whose 
property  has  been  set  apart  as  a  homestead  has  still  an  insurable 
interest  therein/^  so  one  who  has  made  a  homestead  entry,  has  an 
insurable  interest  therein  where  the  facts  show  that  he  had  pur- 
chased the  property,  was  in  possession  thereof  with  the  right  to 
claim  it  against  every  one  except  the  government  and  with  a  right 
to  have  the  title  therefrom  upon  compliance  with  the  homestead 
law,^^  and  the  holder  of  a  lien  on  a  homestend  which  is  only 
voidable  at  the  instance  of  the  person  interested  in  the  homestead 
has  an  insurable  interest  in  the  property.^*  So  a  husband  who 
occupies  a  house  and  the  land  upon  which  it  is  situated  with  his 
Avife  and  family,  as  a  homestead,  has  an  insurable  interest  there- 
in.^^  A  husband  has  also  an  insurable  interest  under  a  policy 
issued  to  him  and  his  wife  on  a  dwelling  house  belonging  to  his 
wife,  and  farm  implements,  and  in  which  they  are  in  joint  pos- 
session, where  he  has,  by  force  of  the  statutes,  an  inchoate  right 
therein  liable  to  become  vested  in  him  in  case  she  should  die  seized 
of  it  before  him,  such  right  being  a  substantial  property  right  pre- 
cluding his  exclusion  from  her  dwelling  during  her  life  and  the 
existence  of  the  marital  relations. ^^ 

Again,  a  husband  has  an  insurable  interest  in  a  homestead  in 
his  wife's  name  ^"^  and  where  the  husband  is  in  actual  use  and  pos- 
session of  property  of  his  wife  and  her  minor  children  by  a  former 
husband  he  has  an  insurable  interest  in  the  homestead,  as  such 

"  Reynolds  v.  London  &  Lancashire  Ins.  Co.  80  Iowa,  563,  46  N.  W.  659; 

Fire  Ins.  Co.  128  Cal.  16,  79  Am.  St.  Merrett  v.  Farmers'  Ins.  Co.  42  Iowa, 

Rep.  17,  60  Pac.  467.  IL     But  see  §  1048  herein;  Carey  v. 

12  German-American  Ins.  Co.  v.  Home  Ins.  Co.  97  Iowa,  619,  66  N. 
Davidson,  67  Ga.  11,  35  S.  W.  810.  AV.  920. 

As  to  interest  in  and  relative  na-        On  title  for  purpose  of  insurance, 

ture    of    homestead    and    community  of  house  on  government  land  under 

property.    See  Warren  v.  Springfield  homestead   entry  as  within  sole  and 

Fire  &  Marine  Ins.  Co.  13  Tex.  Civ.  unconditional  ownership  clause  in  in- 

App.  466,  35  8.  W.  810.  surance  policy,  see  note  in  8  L.R.A. 

13  Queen   of  Arkansas  Ins.   Co.   v.  (N.S.)   903. 

Taylor,  100  Ark.  328,  138  S.  W.  990,        ^^  Webster  v.  Dwelling  House  Ins. 

Kirby's  Dig.  sees.  2738,  2739.  Co.  53  Ohio  St.  558,  30  L.R.A.  719, 

1*  Parks  V.  Hartford  Fire  Ins.  Co.  42  N.  E.  546. 
100  Uo.  373,  12  S.  W.  1058,  under        ^"^  Funk   v.   Anchor   Fire   Ins.    Co. 

Tex.  Const,  art.  16,  sees.  50.  51.  171  Iowa,  331,  153  N.  W.  1048. 

1*  Reynolds    v.    Iowa    &    Nebraska 
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ri,t2;ht  to  use  and  possession  is  a  valuable  one  which  attaches  to 
the  house  and  imj^rovements  situate  upon  the  premises. ^^  So  where 
a  husband  conveys  land  to  his  wife  and  erects  a  house  thereon  and 
they  occupy  the  same  as  a  joint  homestead  he  has  an  insurable 
interest  therein  and  in  taking  the  policy  he  acts  as  the  agent  of 
his  wife  in  so  far  as  she  has  any  legal  or  equitable  interest  therein 
in  making  said  contract  and  took  the  policy  for  the  benefit  of 
himself  and  wife.  And  it  constitutes  an  additional  point  as  against 
the  insurer  in  such  case  that  it  had  full  knowledge  of  the  condition 
of  the  title. ^^  Where,  however,  the  property  was  purchased  by  the 
husband  and  the  title  taken  in  his  wife's  name  and  there  was  no 
agreement  between  them  concerning  the  use  or  occupation  of  the 
property  but  they  and  their  family  occupied  it  as  a  homestead  it 
was  held  that  a  policy  on  the  buildings  in  his  own  name  was  void.^"* 
Nor  does  a  husband  retain  an  insurable  interest  in  the  property, 
by  reason  of  the  fact  that  the  buildings  insured  were  upon  the 
homestead,  where  he  has  conveyed  the  property  to  his  wife  and  the 
policy  provides  that  at  the  time  of  loss  he  shall  have  a  bona  fide 
interest  in  the  property  insured,  either  as  owner  or  as  mortgages.'' 

Nor  can  a  husband  insure  as  sole  and  unconditional  owner  of 
the  homestead,  title  to  which  is  in  his  wife,  and  when  loss  occurs 
abandon  the  contract  and  recover  on  the  theory  that  he  had  an 
insurable  interest  in  the  property.^ 

A  woman  cannot  claim  a  homestead  right  in  the  insured  prop- 
erty of  a  former  deceased  husband  where  the  same  has  never  been 
set  off  to  her,  and  she  has  married  again  and  acquired  a  homestead 
right  in  her  second  husband's  farm,^  although  a  wife  has  an  in- 
surable interest  in  a  homestead  on  which  she  has  erected  build- 
ings and  which  her  husband  has  given  her  orally,  her  equity  being 

18  Continental  Fire  Assoc,  v.  Wing-  St.  270,  24  Atl.  745— Paxson,  C.  J. : 

field,  32  Tex.   Civ.  App.  194,  73  S.  King  v.  Lancaster  County  Mutual  Ins. 

W.  847.  Co.    (Pa.)    27  Lancaster  L.  Rev.  77, 

On  insurable  interest  of  husband's  78,  79. — Landis,  P.  J.     See  §§  310, 

in  wife's  property  or  that  in  which  311,  1689  heroin. 

she  is  interested  .see  note  in  GO  L.R.A.  20  'Pj.Qtt   v_   Woolwich  ^Mutual  Fire 

658;  on   (luestion  of  beneliciai  inter-  Ins.    Co.    83    ]\Ie.    362,    22    Atl.    245, 

est  as  atfecting  husband's   insurable  following   Clark   v.    Dwelling   House 

interest,  see  note  in  45  L.R.A. (N.S.)  Ins.  Co.  81  I\le.  373,  17  Atl.  303. 

1132,  1133.  1  Glaze     v.     Three    Rivei-s'     Farm 

1^  American  Central  Ins.  Co.  v.  Me-  IMutnal  Fire  Ins.   Co.  87  Mich.  349, 

Lanathan,    11    Kan.    5:53,    as    to    the  -19  X.  W.  595. 

application  to  cases  of  Ihis  character  ^  Bacot  v.  Phoenix  ins.  Co.  OG  Miss, 

of  the  principle  of  agent  insuring  in  223,   25   L.R.A. (N.S.)    1226,   50    So. 

his  own  name  or  in  the  name  and  for  729. 

the  benelit  of  his  principal,  see  Dili'en-  ^  Home   Ins.  "Co.    v.    Field,   42   111. 

baugh  v.  Union  Fire  Ins.  Co.  150  Pa.  App.  392,  24  Chic.  Leg.  News,  122. 
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such  that  the  husband  could  not  have  dispossessed  her,  and  the  prop- 
erty being  chargeable  with  the  money  expended  by  her  upon  it.* 

§  1048.  Husband  in  personal  community  property. — If  it  does 
not  appear  that  there  was  an  intention  to  make  personal  property 
the  wife's  separate  estate,  and  it  is  in  law  community  property, 
the  husband  has  an  insurable  interest  therein.^ 

§  1048a.  Estate  by  entirety. — If  an  estate  by  entirety  exists  it 
gives  an  insurable  interest  in  the  whole  premises.^  Necessarily, 
however,  in  determining  this  question  consideration  should  be 
given  to  such  modifications  or  changes  as  have  been  made  by  stat- 
utes in  the  common  law  concerning  the  nature  of  such  estates  and 
also  whether  such  statutes  impliedly  abolish  the  common  law  in 
this  respect,  as  where  they  make  provision  concerning  separate  prop- 
erty of  married  women,  or  whether  the  common  law  is  expressly 
abolished.' 

*  Rockford  Ins.   Co.  v.  Nelson,  65  442,  2  L.R.A.  434n,  10  Am.  St.  Rep. 

111.  415.  213,  19  Pae.  904   (not  joint  tenants 

5  Hanover  Fire  Ins.  Co.  v.  Shrader,  or  tenants  in  common,  unless,  etc.) 
11  Tex.  Civ.  App.  255,  31  S.  W.  ilfa/»e.— Robinson's  Appeal,  88  Me. 
1100.  See  Warren  v.  Springfield  17,  30  L.R.A.  331,  51  Am.  St.  Rep. 
Fire  &  Marine  Ins.  Co.  13  Tex.  Civ.  367,  33  All.  652  (common  law  irre- 
App.  466,  35  S.  W.  810,  as  to  interest  coneilable  with  statutes  giving  mar- 
in  and  relative  nature  of  community  ried  women  separate  property  rights), 
property  and  homestead.  Michigan. — Lewis'       Appeal,       85 

On  husband's  insurable  interest  in  Mich.  340,  24  Am.   St.   Rep.  94,  48 

community  property  see  notes  in  66  N.   W.  580    (take  by  entireties  with 

L.R.A.    001,    and    45    L.R.A. (N.S.)  right  of  survivorship). 

1131.  Missouri. — Frost  v.  Frost,  200  Mo. 

6  CLawson  v.  Citizens'  Mutual  Fire  474,  118  Am.  St.  Rep.  689,  98  S.  W. 
Ins.  Co.  121  Mich.  591,  80  Am.  St.  527  (same  as  at  common  law)  ;  John- 
Rep.  538,  80  N.  W.  573,  29  Ins.  L.  son  v.  Johnson,  173  Mo.  91,  61  L.R.A. 
J.  107.  166,  96  Am.  St.  Rep.  486,  73  S.  W. 

On  insurable  interest   of  husband   202    (such  estate  may  by  statute  be 
as  tenant  and  by  entirety,  see  note  in   created  in  personal  property). 
66  L.R.A.  660.  '  Nebraska.— Kerner    v.    McDonald, 

'^  Arkansas.— Branch    v.    Polk,    61   60  Neb.  063,  83  Am.  St.  Rep.  550,  84 
Ark.  388,  30  L.R.A.  324   (annotated  N.  W.  92   (such  estates  do  not  exist 
page  306  on  tenancy  bv  the  entire-  as  at  common  law), 
ties),  54  Am.  St.  Rep.  266,  33  S.  W.       New  Jersei/.— Sehulz  v.  Ziegler,  80 
424  (hold  as  tenants  by  entireties).       N.  J.  Eq.  190,  42  L.R.A.(N.S.)    98, 

California. — Swan  v.  Walden,  156   83    Atl.    968     (modified    by    married 

•  Cal.  195,  134  Am.  St.  Rep.  118,  103   woman's  act  and  amounts  to  tenancy 

Pac.  931   (such  estate  does  not  exist  in   common   with   remainder   to   sur- 

under     laws     specifying     modes     of  vivor). 

ownership).  Neiv  York. — Hiles  v.  Fisher,  144  N. 

!mJiana.—\Yehh  v.  John  Hancock  Y.  306,  30  L.R.A.  305n,  43  Am.  St. 
Mutual  Life  Ins.  Co.  162  Ind.  616,  Rep.  762,  39  N.  E.  33/  (exists  not- 
66  L.R.A.  632,  69  N.  E.  1006  (con-  withstanding  separate  property 
vevance  void).  acts)  ;  Albrccht,  In  re,  136  N.  Y.  91, 

Kansas.— Baker  v.  Stewart,  40  Kan.  18  L.R.A.  329;  32  Am.  St.  Rep.  700, 
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§  1048b.  Husband  and  wife:  wife's  personalty:  household  furni- 
ture.— It  is  held  in  Mieliigun  that  a  policy  of  insurance  taken  by 
a  husband,  in  good  faith,  on  his  wife's  goods  is  void,  even  though 
the  insurer  had  full  knowledge  of  the  true  ownership ;  ^  but  an 
objection  as  to  the  want  of  insurable  interest  of  the  husband  in 
his  wife's  clothing  cannot  be  successfully  made  where  by  the  terms  of 
the  policy  the  wearing  apparel  of  the  family  is  cxpre,<sly  included 
within  the  property  insured.^  So  the  husband  may  insure  household 
furniture,  although  it  be  the  property  of  his  wife.^°  So  where  the 
statute  gives  him  during  marriage  the  sole  management  of  her 
property  he  may  insure  her  personalty  but  she  cannot  insure  it 
in  such  case  without  his  consent."  And  where  the  husband  has 
the  power  of  administering  his  wife's  estate  and  particularly  her 
movable  property  and  to  act  in  his  own  individual  name  in  regard 
to  said  administration  he  has  an  insurable  interest  in  the  furniture 
and  mav  insure  it  in  his  own  name  without  declarins;  the  nature 
and  extent  of  his  interest,^^  and  both  husband  and  wife  and  each 
of  them  have  a  pecuniary  insurable  interest  in  all  necessary  or 

32  N.  E.  632  (such  tenancy  does  not  Texas. — Dooley     v.     Montgomery, 

exist  in  bond  and  mortgage  executed  72  Tex.  429.  2  L.R.A.  715,  10  S.  W. 

to  husband  and  wife).  451    (community    property:    eonvey- 

North  Carolina. — Harrison  v.  Rav,  ance  by  husband  passes  whole  com- 

108  X.  Car.  215,  11  L.R.A.  722,  23  mon  title). 

Am.  St.  Rep.  5/,  12  S.  E.  993  (take  T'ermo«^— Corinth    v.    Emerv,    63 

by  entirety  with  right   of  survivor-  Vt.   505,   25   Am.    St.    Rep.   789,   22 

ship).  AtL  618   (take  as  one  person). 

Fennst/lvania.—^lejev,   In   re,   232  West  Virginia. — McXeelev  v.  Smith 

Pa.  89,  36  L.R.A.(N.S.)  205,  81  Atk  Penn    Oil    Co.    52    W.    Ya.    616,    62 

145    (such    estate    not    destroyed   by  L.R.A.  562,  44  S.  E.  508   (abolished 

unphcation  by  statute  giving  married  bv  Code  W.  Va.  1868,  c.  66.  see.  3). 

woman  same  power  to  acquire  prop-  8  Aericultural  Ins.  Co.  v.  Montague, 

erty,  etc.,  as  unmarried  Ayoman):Al-  33    Mich.    548,    31    Am.    Rep.    326. 

Iv  q^    ifi?'  ^^a    x^'     21'  p    ^'^o^-  ^^"^^'"'"^  Lemieux  v.  Equitable  Fire 

C^t]  tfl  ]  f  •  ^       .'P-         '   A^^^--  Co.  30  Queb.  L.  R.  30,  C.  S. 

bb  Atl.  81  (when  wife  cannot  acquire     inn 

title  to  whole  bv  purchase  at   fore-  q'^              tt  •        ,-.•       x        /-.        /> 

closure    sale    of    lien:     ejectment);  ^ 'n'',        \T.  ^}^/  .^on'  -?'**'/ 

Bramberrv's   Estate,  In  re,   156  Pa.  ^''^^-  ^'  C^^'^°'  ^^^  ^^^-  ^^O,  /8  Atl. 

628,  22  L.R.A.  504,  36  Am.  St.  Rep.  ^^J-  ^ 

64,  27  Atl.  405  (not  abolished:  mort-  Clarke  v.  Firemen's  Ins.  Co.  18 

gage   back   is   held   by   same   estate:  ^^-   (p-  S.)   431. 

mav  exist  also  in  personal  propertv).  "National  Ins.  Co.  v.  Wagley,  — 

Tennessee.— Cole       Manufacturing  Tex.   Civ.   App.  — ,   68   S.   W.   819; 

Co.  V.  Collier,  95  Tenn.  115,  30  L.R.A.  Rev.  Stat.  art.  2967;  Georgia  Home 

315,  49  Am.  St.  Rep.  921,  31  S.  W.  Ins.  Co.  v.  Brady,  —  Tex.  Civ.  App. 

1000   (husband  cannot  be  ejected  al-  — ,  41   S.  W.  513,  516. 

though  his  rights  may  be  seized  and  ^^  Clarke  v.  Fireman's  Ins.  Co.  IS 

sold  so  as  to  be  reached  iu  case  he  La.  (0.  S.)  431,  9  La.  629. 
survives). 
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convenient  household  furniture  actually  in  use  in  the  maintenance 
of  the  domestic  relation  regardless  of  whose  money  paid  for  them 
or  from  what  sources  or  by  what  means  they  were  obtained.^^  So 
a  married  woman  engaged  in  business  in  her  own  name  has  an 
insurable  interest  in  goods  and  merchandize  purchased  with  money 
derived  in  part  from  her  own  labor  and  in  part  with  the  proceeds 
■of  property  given  her  by  her  husband  and  his  motive  in  giving  the 
property  is  immaterial  the  gift  being  valid  except  as  to  legal  or 
equitable  claims  of  her  husband's  creditors.^*  But  where  the  hus- 
band insured  as  his  own,  personal  property  including  household 
furniture  and  wearing  apparel,  his  wife's  separate  property,  and 
did  not  insure  by  description  his  right  of  user  which  constituted 
an  insurable  interest  it  was  held  that  he  could  not  recover  for  loss 
by  fire  without  setting  out  his  interest  in  the  declaration.^* 

§  1049.  Husband  in  property  of  wife. — The  question  whether  the 
husband  has  an  insurable  interest  in  the  wife's  property  must  de- 
pend, in  a  great  measure,  upon  the  statutes  of  the  several  states 
by  which  the  marital  rights  of  a  husband  in  his  wife's  property 
are  governed.  If  the  loss  of  the  property  will  deprive  him  of  any 
right  to  its  possession,  enjoyment,  or  profits,  or  of  any  certain  bene- 
fits growing  out  of  it,  or  of  a  security  or  lien  thereon  or  of  any 
legal,  equitable,  qualified  or  beneficial  interest  therein,  it  would 
seem  that  he  has  an  insurable  interest  in  such  property.  But,  on 
the  other  side,  if  the  wife's  management  of  her  property  is  not 
limited ;  if  she  may  control  absolutely  its  income ;  if  she  may  lease 
it  without  his  consent,  and  her  lessee  may  expel  him  from  the  pos- 
session ;  if  during  her  lifetime  he  has  no  interest,  no  inchoate  rights 
therein,  nor  even  the  right  of  occupancy,  and  after  her  decease  his 
only  rights  would  be  acquired  by  descent,  and  not  inchoate  rights 
which  would  be  perfected  thereby,  he  would,  on  general  principles, 
seem  to  have  no  such  pecuniary  interest  in  the  preservation  of  her 
property  as  would  constitute  an  insurable  interest. ■^^     This  rule  is 

i^Lenagh     v.     Commercial    Union  Co.   v.   Lovd,   71   Ark.   292,  294,   75 

Assur.   Co.  77  Neb.  649,  110  N.  W.  S.  W.  725,  32  Ins.  L.  J.  949   {under 

748.  constitution  wife's  property  her  sep- 

^*  German  Ins.  Co.  v.  Hyman,  34  arate   estate :    held   no    insurable   in- 

Neb.  704,  52  N.  AV.  401.  terest  in  husband). 

^*  Cohn  V.  Virginia  Fire  &  Marine  Indiana. — Traders'  Ins.  Co.  v.  New- 
Ins.  Co.  3  Hughes  (U.  S.  C.  C.)  272,  man,  120  Ind.  554,  22  N.  E.  428 
Fed.   Cas.   No.   2,970.  (statute    gave    wife    entire    control 

On  husband's  insurable  interest  in  same  as  if  unmarried,  except   as  to 

wife's    peisonalty,    see    notes    in    60  right  to  sell,  convey  or  mortgage,  and 

L.R.A.    660,    and    45    L.R.A.(N.S.)  she  was  bound  by  estoppel  in  pais, 

1101.  and  husband  had  no  present  right  of 

^^  Arkansas. — Planters' Mutual  Ins.  enjoyment,   no   interest  in   the  rents 
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sanctioned  not  only  by  decisions  directly  in  point  cited  and  con- 
sidered by  us  in  this  connection,  but  also  by  the  general  principles 
underlying-  the  contract  as  one  of  indemnity,  even  though  it  is 
not  one  of  complete  indemnity  in  all  cases.  We  do  not,  however, 
agree  with  any  unqualified  statement  to  the  effect  that  the  mere 
vesting  by  statute  of  a  separate  estate  in  property  in  the  wife  of 
itself  alone  precludes  any  insurable  interest  in  the  husband  there- 
in. Even  though  primarily  such  statute  might  have  that  effect  if 
no  other  considerations  were  involved,  still  in  the  majority  of  cases 
other  factors  are  involved  in  the  determination. 

§  1049a.  Same  subject:  when  husband  has  insurable  interest: 
instances. — Where  the  property  is  the  wife's  general  estate  the 
husband  has  an  insurable  interest  therein  under  a  policy  issued 
to  him  and  his  wife,  as  he  has  a  freehold  estate  therein  with  the 
right  to  control  it  and  other  well  recognized  rights.  His  interest 
is  a  beneficial  one."  So  where  a  husband  erects  a  dwelling  house 
upon  land,  the  fee  of  which  is  in  his  wife,  and  shares  with  her  its 
use  and  possession,  he  has  an  insurable  interest  therein. ^^  And 
if  a  married  woman,  being  indebted  to  her  husband,  gives  him  a 


and  profits,  and  right  to  possession  Fire  &  Marine  Ins.   Co.  55  W.  Va. 

or  control,  and  so  no  insurable  in-  63,  66  L.R.A.  657,  10-i  Am.  St.  Rep. 

terest).  983,  46  S.  E.  706  (no  interest:  quot- 

Indian  Territory. — German  Ameri-  ing  from  above  text). 
can  Ins.  Co.  v.  Paul,  2  Ind.  Ty.  625,  See  §§  969,  1047  et  seq.  herein. 
53  S.  W.  442  (no  interest:  married  As  to  principles  involved  indopend- 
woman's  property  her  separate  estate,  ently  of  statutory  provisions  see  §§ 
Mansfield's  Ark.  Dig.  sec.  4621,  in  887,"  888  herein :  (1)  Insurable  inter- 
force  in  Indian  Territory,  Ind.  Ter.  est  distinguished  from  property  iu- 
Ann.  St.  1899,  sec.  3021).  sured  (§  890  herein)  :   (2)   Insurable 

Iowa. — Merrett    v.    Farmers'    Ins.  interest    does   not   necessarily    imply 

Co.  42  Iowa,  11  (has  interest).  property   (§  895  herein)  :    (3)   Legal 

Maine. — Woolwich  v.  Mutual  Fire  or  equitable  title:  qualified  property 

Ins.    Co.    83   Me.    362,   22    Atl.    245  (§  896  herein). 


(considered  under  §  1047  herein)  ; 
Clark  V.  Dwelling-House  Ins.  Co.  81 
Me.  373,  17  Atl.  303  (no  interest). 
Michigan. — ^-Etna  Ins.  Co.  v.  Kesh, 


As  to  married  woman's  jn-operty 
act,  and  insurable  interest  of  husband 
in  wife's  life  see  §  1051a  herein. 

On   beneficial   interest   as  affecting- 


40  I\Iich.  241  (no  inlieritable  interest  husband's  insurable  interest,  see  note 

in  property  deeded  to  him  and  wife;  in  45  L.R.A. (N.S.)    1132,  1133. 
misrepresentation    of   title)    s.    c.   44        "  Glenson   v.   Prudential   Fire  Ins. 

Mich.  55,  38  Am.  Rep.  228,  6  N.  W.  Co.  127  Tenn.  8,  151  S.  W.  1030.    See 


114;  Agricultural  Ins.  Co.  v.  Mon- 
tague. 38  Mich.  548,  31  Am.  Rep.  326 
{considered   under   §    1048b   herein). 

New  York. — Rohrbach  v.  Gemia- 
nia  Fire  Ins.  Co.  62  N.  Y.  47,  20  Am. 
Rep.  451  (has  interest). 

West  Virginia. — TjTee  v.  Virginia 
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^^  American  Central  Ins.  Co.  v. 
^IcLanathan,  11  Kan.  533;  Curry  v. 
Commonwealth  Ins.  Co.  10  Pick. "(27 
Mass.)  535,  20  Am  Dec.  547.  See 
§§  961a,  984a,  1047  herein. 
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written  acknowledgment  of  the  debt,  ''which  shall  be  a  lien  on 
my  property,"  and  afterward  dies,  leaving  insufficient  personal 
assets  to  pay  her  debts,  and  but  one  parcel  of  land,  valuable  chiefly 
for  the  buildings  on  it,  the  husband  has  an  insurable  interest  in 
the  buildings,^^ 

A  husband  has  also  an  insurable  interest  in  property  conveyed 
by  him  to  his  wife  for  the  purpose  of  providing  for  her  under  an 
agreement  that  he  should,  during  coverture,  be  entitled  to  posses- 
sion and  use  of  the  premises  free  of  charge,  except  that  he  is  to 
j3ay  all  taxes  and  insurance  and  make  all  necessary  repairs  and  im- 
provements, but  she  is  to  reconvey  to  him  upon  his  request.  In 
such  case  the  husband  has  a  life  estate  in  the  premises,  but  the 
beneficial  interest  is  not  enlarged  by  the  agreement  to  reconvey. 
In  addition  said  agreement  was  in  restraint  of  alienation,  repug- 
nant to  the  other  provisions  of  the  deed  and  therefore  null  and 
void.^°  Under  a  Kansas  decision  the  husband  bought  the  land, 
erected  the  building  and  owned  the  goods  destroyed  and  it  also 
appeared  that  the  legal  title  to  the  lot  was  in  the  wife's  name,  and 
through  laches  or  neglect  of  the  agent  of  insurer  the  policy  was 
issued  in  the  wife's  name  and  it  was  held  that  recovery  could  be 
had  by  the  husband  as  he  had  an  "insurable  interest  in  excess  of 
the  amount  of  insurance.^  So  a  husband,  who  erects  a  house  on 
land  in  which  his  wife's  interest  is  that  of  a  tenant  for  life  in 
one  third  and  tenant  for  years  of  the  other  two  thirds,  has  an  in- 
surable interest  in  the  house.^  Under  a  Wisconsin  decision  it 
appeared  that  a  husband  and  wife  being  joint  owners  of  a  farm 
upon  Avhich  he  had  paid  a  small  part  of  the  price,  he  conveyed 
the  same  to  his  wife  through  a  third  party  and  she  continued  to 
be  the  owner  down  to  and  at  the  time  of  the  loss.  The  husband 
continued  with  his  family  in  the  occupation,  as  her  husband,  of 
the  property  and  the  dwelling  house  thereon  and  in  possession,  use 
and  enjoyment  thereof  rent  free  with  his  wife's  consent,  and  con- 
ducted the  business  of  farming  thereon  and  exercised  the  entire 
management  an^  control  over  said  property  and  all  the  proceeds 

"  Rohrbaeh  v.  Gerraania  Fire  Ins.  Deale,  18  Md.  26,  70  Am.  Dec.  673 

Co.  62  N.  Y.  47,  20  Am.  Kcp.  451.  {considered  under  lliis  section). 

^°  Jacobs    V.    Mutual    Ins.    Co.    of  ^  German  Ins.  Co.  v.  Davis,  6  Kan. 

Greenville,  52  S.  Car.  110,  29  S.  E.  A  pp.  268. 

533,  27  Ins.  L.  J.  715.  It  was  also  ^  Abbott  v.  Hampden  Mutual  Fire 
held  that  as  to  the  wife,  her  proi)erty  Ins.  Co.  30  Me.  414,  citing  as  to  wife 
could  not  be  insured  as  the  charter  beinj^  exclusive  owner  of  one-third 
authorized  the  company  to  insure  interest  and  that  hiisband  could  ex- 
only  mutual  members  and  she  was  ercise  no  control  without  her  consent, 
not  a  member.  See  also  as  to  mu-  stat.  1844,  c.  117;  stat.  1847,  c.  27. 
tual  company  Mutual  Fire  Ins.  Co.  v. 
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»  thereof  were  consumed  for  operating  expenses,  improvements,  and 
for  the  support' of  himself,  wife,  and  family,  hut  there  was  no 
agreement  between  them  as  to  the  nature  or  extent  of  the  use.  Dur- 
ing the  joint  ownership  and  at  the  time  of  the  transfer  the  hus- 
baiid  was  a  policyholder  in  a  mutual  company  and  under  one  of 
its  by-laws  the  sale  or  transfer  of  his  property  by  a  member  dis- 
solved his  connection  with  it  and  he  lost  all  rights  therein,  a  new 
policy  of  like  tenor  was  issued  at  the  expiration  of  the  first  one. 
No  statement  or  inquiry  was  made  as  to  the  ownership.  Tt  was 
held  that  the  husband  had  an  insurable  interest  in  the  property 
destroyed.^  It  was  also  held  that  ''the  fact  that  the  appellant  is 
a  mutual  company  and  limited  by  paragraph  13  of  its  constitu^ 
tion,  set  out  in  the  statement  of  facts,  cannot  save  it  from  lial)ility 
in  the  instant  case.  It  provides  that  whoever  sells  or  exchanges 
his  property  leaves  the  company  by  such  an  act  and  loses  all  rights, 
etc.  This  paragraph  provides  for  a  forfeiture,  and  must  be  strictly 
construed  against  the  appellant.*  "The  issuance  and  acceptance  of 
the  policy  in  question  does  not  conflict  with,  but,  on  the  contrary, 
is  consistent  with,  the  terms  of  paragraph  13  of  appellant's  con- 
stitution." ^  Again,  a  husband  who  deeds  his  farm  and  buildings 
to  his  wife,  upon  an  agreement  to  reconvey  at  his  request,  and  he 
has  possession  and  the  entire  beneficial  use  of  the  property,  sup- 
porting his  family  out  of  such  use,  has  an  insurable  interest,^  and 

SRludt    V.    German    Mutual    Fire  77  Wis.  4,  8  L.R.A.  806,  45  N.  W. 

Ins.    Co.    152   Wis.    637,   45    L.R.A.  945.    In  that  ease  the  contention  was 

(N.S.)    1131n,    140    N.    W.    321,    42  that    the    plaintiit'    liad    no    insurable 

Ins.  L.  J.  725.  interest  in  the  property.     The  facts 

*  Citing  Redman  v.  Hartford  Fire  were   quite   similar   in    that   case   to 

Ins.   Co.   47   Wis.   89,  32   Am.   Rep.  the  facts  in  the  case  at  bar,  except 

751,  1  N.  W.  393;  Siemers  v.  Meeme  that  in  the  former  the  husband  bought 

Mutual  Home  Protection  Ins.  Co.  143  the   property,   paid   for   it   with   his 

Wis.  114,  139  Am.  St.  Rep.  1093,  126  own  money,  and  took  the  title  in  the 

N.  W.  669;  Joliffe  v.  Madison  Mu-  name  of  his  wife,  and  there  was  an 

tual   Ins.    Co.   39   Wis.   Ill,  20   Am.  understanding   between   him   and   his 

Rep.  35;  Wakefield  v.  Orient  Ins.  Co.  wife  that  she  would  deed  the  prop- 

50  Wis.  532,  7  N.  W.  647;  Dollivcr  erty  to  him  at  his  request;  also  thai, 

V.    St.   Joseph's   Fire  &   Marine   Ins.  the  personal  property  belonged  to  the 

Co.  128  Mass.  315,  35  Am.  Rep.  378;  liusband,  and  the  agent  was  informed. 

Wolf  V.  Theresa  Village  Mutual.  Fire  wlien    he    issued    the    policy    in    the 

Ins.  Co.  115  Wis.  402,  91  N.  W.  1014.  Horsch   case,   that    the   title   was   in 

6  j^ — Kerwin,  J.  the  wife.     It  is  strenuously  insisted 

8  Horsch    V.    Dwelling-House    Ins.  by    counsel    for    appellant    tiiat    be- 

Co.  77   Wis.  4,  8  L.R.A.  806,  45  N.  cause  of  the  dilTerence  in  facts  above 

W.  945.     See  §  1047  herein.     It  was  indicated  the   Horsch   case  is   distin- 

said   in   the   Kludt    Case   above   con-  guishable  from  the  instant  case.     It 

sidered — Kerwin,  J.:      "The   case   at  is  true  that  in   the   Horsch  case  the 

bar,  however,  seems  to  be  ruled  by  husband    had    an    eqnital)le    interest 

Horsch   V.   Dwelling-House   Ins.   Co.  which    the    parties    might    recognize 
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where  the  husband  had  purchased  the  property  with  his  own  funds 
yet  if  the  legal  title  is  in  his  wife  as  a  matter  of  convenience  and 
he  holds  continuous  possession  and  receives  all  the  rents  and  profits, 
he  has  an  equitable  title  and  an  insurable  interest  therein^  The 
husband  has  also  an  insurable  interest  in  land  conveyed  by  him 
to  his  wife  upon  consideration  and  a  parol  agreement  of  a  recon- 
veyance of  a  life  estate,  he  being  in  possession  and  receiving  the 
procee,ds,  notwithstanding  such  conveyance  of  the  life  estate  has 
been  made.^ 

.  An  equitable  insurable  interest  in  fee  exists  in  the  husband 
imder  an  unwitnessed  deed  to  him  from  his  wife  who  holds  the 
legal  title  so  as  not  to  constitute  a  breach  of  warranty  of  title  or 
sole  ownership  in  the  husband.^  And  a  husband  in  possession  and 
enjoyment  of  real  and  personal  property  of  his  -wife  and  also  an 
inchoate  right  of  curtesy,  has  an  insurable  interest  therein,^"  and 
where  the  wife  has  title  as  joint  tenant  with  others  the  husband  has 
an  insurable  interest  in  the  property  where  he  is  tenant  by  the 
curtesy  and  has  the  right  to  the  use  and  enjoyment  of  the  rents 
during  the  joint  lives  of  his  wife  and  himself. ^^     So  a  husband  has 

by  virtue  of  payment  of  purchase  session  and  use  of  property  is  a  valu- 
price  of  the  land  and  the  understand-  able  right,  and  it  is  especially  valu- 
ing that  his  wife  would  deed  to  him  able  when  held  with  the  permission 
on  request.  But  the  opinion  does  not  of  the  real  owner.' 
seem  to  rest  solely  upon  this  ground.  ''The  facts  upon  which  the  above 
At  page  6  of  77  Wis.,  at  page  946  of  doctrine  rests  are  present  in  the  in- 
45  N.  W.  (8  L.R.A.  806)  the  court  stant  case,  as  will  be  seen  from  an 
said:  'The  actual  possession  and  ben-  examination  of  the  stipulated  facts 
eficial  use  of  the  farm  were  in  the  set  out  in  the  statement  of  the  case, 
plaintiff,  with  the  full  consent  of  The  Horsch  case  was  decided  in  1890, 
the  wife,  at  the  time  the  policy  was  and,  so  far  as  the  writer  is  informed, 
issued  as  well  as  at  the  time  of  the  the  doctrine  there  enuiiciated  haa 
loss.  There  can  be  no  doubt,  there-  never  been  questioned  by  this  court." 
fore,  that  the  plaintiff  had  a  '  Danvei-s  Mutual  Fire  Ins.  Co.  v. 
pecuniary  and  valuable  interest  in  Schertz,  95  111.  App.  656,  citing  Home 
the  property  insured  and  destroyed,  Ins.  Co.  of  N.  Y.  v.  Mendenhall,  164 
and  therefore  an  insurable  interest.  111.  458,  36  L.R.A.  374,  45  N.  E.  1078. 
The  possession  and  use  of  the  house  ^  Redtield  v.  Holland  Purchase  Ins. 
and  barns  was  of  the  utmost  import-  Co.  56  N.  Y.  354,  15  Am.  Rep.  424. 
anee  to  him  in  ])ruviding  a  sui)|)ort  for  ^J^adgett  v.  North  Carolina  Home 
himself  and  his  family,  and  their  de-  Ins.  Co.  98  S.  Car.  244,  82  S.  E.  409. 
struction  was  substantially  as  disas-  ^°  Trade  Ins.  Co.  v.  Barracliff,  45 
trous  to  him  in  his  endeavors  to  sup-  N.  J.  L.  543,  46  Am.  Rep.  792.  See 
port  himself  and  family  as  though  he  §  969  herein. 

had  the  actual  title.     He  had,  in  fact,  ^^  Franklin  iNIarine  &  Fire  Ins.  Co. 

the  possession  and  the  entire  benefi-  of   Phila.   v.   Drake,  2   B.   Mon.    (41 

cial  use,  of  which   he  was  deprived  Ky.)  47,     See  §  969  herein. 
by  their  destruction.    The  actual  pos- 
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an  insurable  interest  in  his  wife's  property  under  the  Maryland 
laws,  and  under  the  charter  of  a  mutual  company. ^^ 

It  is  declared  in  a  Pennsylvania  case  that  where  a  husband  in 
possession  with  his  wife  of  her  estate  insures  the  same,  a  presump- 
tion exists  that  his  act  has  been  ratified. ^^  So  a  policy  on  a  dwell- 
ing house,  belonging  to  the  wife,  issued  to  her  husband  for  her 
use  and  benefit  with  loss  payable  to  him  or  his  assigns  is  valid  on 
the  ground  that  an  agent  may  insure  in  his  own  name  for  the 
principal's  benefit  where  the  act  is  originally  authorized  or  subse- 
quently ratified.  In  sucli  case  the  wife's  property  is  insured 
and  he  is  the  mere  trustee  or  legal  payee  of  the  sum  recoverable 
for  her  use  and  benefit.^* 

A  New  York  case  presents  rather  unusual  facts,  upon  which 
it  was  held  that  a  husband  had  an  insurable  interest  in  the  prop- 
erty of  his  wife.  It  appeared  that  a  few  days  after  marriage  the 
wife  executed  to  her  husband,  in  consideration  of  her  indebtedness 
to  him  before  marriage,  a  paper,  stating  the  amount  due  and  also 
that  she  owed,  in  addition  tliereto,  a  certain  sum  of  money  for  each 
month  he  should  live  with  her  from  and  after  a  certain  date,  and 
that  such  sum  should  be  a  lien  upon  her  property. ^^ 

§  1049b.  Same  subject:  when  husband  has  no  insurable  interest: 
instances. — It  is  declared  that  a  husband  who  holds  jointly  with 
his  wife  cannot  insure  the  property  as  his  own,^^  and  a  husband 
has  no  insurable  interest  in  a  house  which  he  builds  at  his  own 
expense  and  lives  in  with  his  wife  on  land  which  is  her  separate 
estate."     And  where  the  state  constitution  makes  the  real  and  per- 

12  ]\rutual  Fire  Ins.  Co.  v.  Deale,  the  curtesy  has  an  insurable  interest. 
18  Md.  26,  79  Am.  Dec.  673,  under  King  v.  Lancaster  County  Mutual  Ins. 
act  1842,  c.  243.  Compare  Froehly  Co.  (Pa.)  27,  Lancaster  L.  Rev.  77, 
V.  North  St.  Louis  Mutual  Fire  Ins.  78,  79.— Landis,  P.  J.,  quoting  from 
Co.  32  Mo.  App.  302.  See  as  to  mu-  Dili'enbaugh  v.  Union  Fire  Ins.  Co. 
tual  company  Kludt  v.  German  Mu-  150  Pa.  27,  per  Paxson,  C.  J.  See 
tual  Fire  Ins.  Co.  152  Wis.  637,  45  §§  310,  311,  1689  herein. 
L.R.A.(N.S.)  1131  {considered  un-  i*  Marts  v.  Cumberland  ^Mutual 
der  this  section).     See  §  969  herein.  Fire  Ins.  Co.  44  N.  J.  L.  478.    See  as 

As    to.  powers    of    mutual    compa-  (o  husband's  acrency  for  wife,  IMiotke 

nies,  see  §§  350  et  seq.  herein.  v.  ^lilwaukec  Mechanics"  Ins.  Co.  113 

13  Harris  v.  York  Mutual  Ins.  Co.  Mich.  166,  4  Det.  Leg.  N.  275,  71  N. 
50  Pa.  St.  341.  The  doctrine  of  Har-  W.  463,  26  Ins.  L.  J.  910  {considered 
ris  v.  York  Mutual  Ins.  Co.  50  Pa.  under  ^  1049c  herein). 

341,  as  to  point  that  where  an  insur-  i^  Rohrbach    v.    J'^tna    Ins.    Co.    1 

ance  is  effected  by  an  agent  he  may  Thomp.  &  C.    (N.  Y.)    339,  alFd  62 

insure  in   his   own   name,   or  in   the  N.  Y.  613. 

name  and  for  the  benefit  of  his  prin-  i^  ^T]tna  Ins.  Co.  v.  Resh,  40  Mich, 

cipal     is     said     to     be     very     much  241,  44  :\ri(h.  55,  38  Am.  Rep.  228, 

abi-idged    in    that    that    case    is    en-  6  N.  W.  114.     See  §  1049c  herein, 

titled  to  the  point  that  a  tenant  by  "  Tyree  v.  Virginia  Ins.  Co.  55  Va. 
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sonal  property  of  a  feme  covert  her  separate  property  and  estate 
as  long  as  she  may  choose  and  it  may  be  devised,  bequeathed,  or 
conveyed  by  her  the  ?ame  as  if  she  were  a  feme  sole,  and  the  same 
is  not  subject  to  her  husband's  debts,  he  cannot  insure  in  his  own 
name  such  property  as  he  has  no  insurable  interest  where  there  is 
no  curtesy,  initiate  or  consummated^  So  in  Indiana  and  Maine 
no  insurable  interest  exists  in  the  husband  in  such  separate  prop- 
erty,^^  and  where  the  statute  has  removed  every  common-law  mari- 
tal right  of  a  husband  in  his  wife's  real  estate  no  matter  how  she 
has  acquired  it  and  his  only  right  therein  is  a  naked  veto  of  a  con- 
veyance by  her  in  fee  and  a  possibility  of  taking  by  descent  from 
her  at  her  decease,  he  has  no  insurable  interest  under  a  policy  in 
his  own  name  on  property  which  he  had  conveyed  to  her  in  fee 
simple.^"  Nor  has  a  husband,  merely  by  reason  of  the  marriage 
relation,  any  insurable  interest  in  property  which  he  has  purchased 
prior  to  effecting  insurance  and  has  had  the  vendor  convey  directly 
to  his  wife  without  any  arrangement  giving  him  any  use  of  the 
property,  and  it  not  appearing  that  his  possession  was  other  than 

63,  104  Am.  St.  Rep.  983,  66  L.  R.  362,  22  Atl.  245;  Eminence  Mutual 
657,  2  Am.  &  Eng.  Ann.  Cas.  30,  46  Ins.  Co.  v.  Jesse,  1  Mete.  (Ky.)  523; 
S.  E.  706  {quoting  from  text  §  1049  Ostrander  on  Fire  Ins.  p.  212,  sec.  61; 
herein).  2  Jovce,   Ins.   see.   1049.     There  are 

^^  Planters  Mutual  Ins.  Co.  v.  Loyd,  authorities  which  hold  that  the  hus- 
71  Ark.  292,  75  S.  W.  725,  32  Ins.  band  has  an  insurable  interest  in  the 
L.  J.  949 ;  Const,  art.  9,  see.  7 ;  Sand,  property  of  his  wife ;  but  these  are 
&  H.  Dig.  sec.  4940.  The  court  per  usually  based  upon  statutes  giving 
Wood,  J.,  said :  "In  Agricultural  him  some  interest,  or  upon  conditions 
Ins.  Co.  V.  Montague,  38  Mich.  548.  in  the  relations  of  the  parties  to  each 
Judge  Cooley,  speaking  for  the  court,  other  and  the  property  which  under 
said:  'But  such  a  doctrine  [that  the  the  common  law  would  give  an  in- 
husband  can  insure  his  wife's  prop-  terest  in  his  wife's  property.  .  .  . 
erty]  is  at  war  with  the  fundamental  In  this  case  there  was  no  curtesy, 
principles  of  insurance,  which  re-  initiate  or  consummate,  shown.  No 
ciuire  that  a  person  shall  have  an  recovery-  can  be  had  for  the  personal 
insurable  interest  before  he  can  in-  property,  for  the  reason  that  the  eon- 
sure.  A  policy  issued  where  there  tract  of  insurance  was  entire,  under 
is  no  such  interest  is  void,  and  it  is  the  decisions'  of  this  court  in  Mc- 
immaterial  that  it  is  taken  in  good  Queeny  v.  Phoenix  Ins.  Co.  52  Ark. 
faith  and  with  knowledge.  .  .  .  257,  S' L.R.A.  744,  88  Am.  St.  Rep. 
Under  statutes  similar  to  ours  the  986,  12  S.  W.  498:  and  Phoenix  Ins. 
authorities  generally  hold  that  tke  Co.  v.  Public  Parks  Amusement  Co. 
husband  has  no  insurable  interest  in  63  Ark.  202,  37  S.  W.  959."' 
his  wife's  propertv.  German  Ameri-  ^^  Traders'  Ins.  Co.  v.  Newman,  120 
can  Ins.  Co.  v.  Paul,  2  Ind.  Ty.  625,  Ind.  554,  22  N.  E.  428;  Clark  v. 
53  S.  TV.  442;  Traders'  Ins.  Co.  v.  Dwelling-House  Ins.  Co.  81  Me.  373, 
Newman,  120  Ind.  554,  22  N.  E.  428;    17  Atl.  .303. 

Clark  v.  Dwelling  House  Ins.  Co.  81       ^°  Clark  v.  Dwelling-House  Ins.  Co, 
Me.  373,  17  Atl.  303;  Trott  v.  Wool-    81  Me.  373,  17  Atl.  303. 
wich   :MutuaI   Fire   Ins.   Co.   83   Me. 
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by  sufferance,  or  that  he  held  by  force  of  any  legal  or  equitable 
right.  Esi)ecially  so  where  at  the  time  the  policy  was  issued  a  mar- 
ried woman  could  disjoose  of  her  real  estate  without  her  husband's 
assent  and  during  her  lifetime  he  had  no  right  to  its  possession 
or  control,  nor  to  any  part  of  the  rents  or  profits  therefrom.^  Nor 
has  a  husband  any  insurable  interest  in  i3roperty,  the  title  to  which 
is  absolutely  conveyed  by  him,  through  a  third  person,  to  his  wife 
as  her  separate  property.^ 

If  the  husljand  who  is  owner  obtains  insurance  and  thereafter, 
through  a  third  person,  conveys  the  title  to  his  wife  he  cannot 
recover,  even  though  he  continues  to  pay  assessments  thereon  and 
this  is  so  held  notwithstanding  he  might  have  an  insurable  interest 
as  tenant  by  the  curtesy  but  the  policy  was  not  taken  out  to  pro- 

^  Bassett  v.  Farmers  &  Merchants  Mo.  App.  198,  and  on  a  second  ap- 

Ins.  Co.  85  Nob.  85,  122  N.  W.  703.  peal,  47  Mo.   App.  482.     We  think 

2  Wisecup  V.  American  Ins.  Co.  that  an  examination  of  the  facts  of 
18G  Mo.  App.  310,  172  S.  W.  73.  that  case  will  show  a  wide  distinc- 
The  court — Sturgis,  J.,  said:  "There  tion  between  that  case  and  this  one. 
is  probably  no  state  in  the  Union  That  case  related  to  insurance  on 
where  the  laws  have  more  completely  personal  proi3erty.  It  is  there  said 
deprived  the  husband  of  marital  that  the  husband  had  possession  of 
rights  in  his  wife's  property  than  this  personal  property,  claiming  it 
in  this  state.  Sections  8308,  8309,  as  his  own  by  virtue  of  a  transfer 
R.  S.  1909.  Under  these  statutes,  of  it  from  his  wife,  and,  if  this 
her  real  estate  belonging  to  her  be-  claim  was  made  in  good  faith  by 
fore  marriage,  or  coming  to  her  dur-  him,  he  had  an  insurable  interest  in 
ing  coverture  by  gift,  bequest  or  in-  the  property.  It  is  said  that,  because 
heritance,  or  by  purchase,  and  aU  the  title  of  the  insured  to  the  prop- 
income,  increase,  and  profits  thereof,  erty  is  defective,  tliis  will  not  deprive 
is  and  remains  her  separate  property  him  of  his  insurable  interest,  if  he 
and  under  her  sole  control.  It  is  spe-  is  in  possession  under  a  bona  fide ' 
cially  provided  that  the  husband's  use,  claim  of  title,  legal  or  equitable.  The 
occupancy,  care,  or  protection  of  her  court  allowed  plaintiff  to  recover  on 
property  shall  not  be  taken  as  reduc-  proof  that  he  was  in  possession  of 
ing  the  same  to  his  possession,  unless  the  goods,  claiming  in  good  faith  to 
by  her  express  assent  in  icriting.  The  be  the  owner  thereof,  and  the  only 
wife's  right  to  the  possession,  in-  defect  in  his  title  was  that  his  wife 
come,  use,  and  control  of  her  oivn  had  not  transferred  same  to  him  in 
property  during  coverture  is  abso-  the  exact  manner  described  by  law, 
lute.  Woodward  v.  Woodward,  148  so  that  his  title  was  merely  defective. 
Mo.  241,  49  S.  W.  1001;  Brown  v.  In  the  present  case  the  title  is  by 
Brown,  124  Mo.  79,  27  S.  W.  552.  deed,  and  of  record,  and  the  plain- 
She  may  even  sue  her  husband  in  tiff  was  not  in  possession  and  was 
equity  to  prevent  his  using  or  con-  not  claiming,  in  good  faith,  to  be 
trolling  her  property,  or  interfering  the  owner  of  this  property.  He  was 
with  her  possession  of  the  same,  not  claiming  under  a  defective  con- 
Woodward  V.  Id.  supra."  [Italics  are  veyance.  or  any  conveyance  at  all. 
oui-s.]  He   concedes   that    the    pvopertv   be- 

"The  plaintiff  relies  upon  the  case  longed  to  his  wife,  and  that  the  title 

of  Travis  v.  Continental  Ins.  Co.  32  was  in  her."' 
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tect  that  interest,^  and  a  man  has  no  legal  or  equitable  estate  or 
interest  in  land  where  he  marries  a  widow  having  a  dower  interest 
therein  although  he,  at  his  own  expense,  repairs  or  constructs  a 
house  thereon^  nor  is  he  the  unconditional  or  sole  owner,  and  he 
cannot  recover  as  sole  beneficiary  on  a  standard  policy  on  the 
building.*  Again,  a  husband,  even  though  he  has  paid  the  con- 
sideration for  the  deed  to  his  wife  has  no  insurable  interest  in 
her  real  property,  especially  so  where  by  statute  anything  less  than 
an  unconditional  or  sole  ownership  or  less  than  a  fee  simple  must 
be  indorsed  on  the  policy  or  added  thereto  or  it  is  void  and  there  is 
no  indorsement  showing  the  insured's  interest  to  be  less  than  sole 
ownership  or  that  the  estate  was  less  than  a  fee  simple.^  In  an- 
other case,  the  charter  of  a  mutual  insurance  company  provided 
for  a  lien  on  the  property  insured  to  pay  the  insured's  proportion 
•of  losses,  and  provided  that  the  policies  should  be  valid  where  the 
insured  had  a  fee  simple  unencumbered ;  otherwise  not,  unless  the 
true  title  was  expressed.  The  husband  insured  in  his  own  name, 
as  owner,  to  its  full  value,  property  belonging  to  his  wife,  and  the 
policy  was  held  bad.^  In  a  frequently  cited  federal  case  it  is  mere- 
ly held  that  where  a  wife  owns  an  interest  in  a  vessel  and  her  hus- 
band is  the  master  thereof  and  acts  as  her  general  agent  in  the 
management  of  her  interest  therein,  he  has  no  authority  as  such 
master  to  insure  in  his  own  name  and  he  has  no  insurable  interest 
in  his  wife's  interest  so  as  to  create  a  lien  upon  the  vessel  for  the 
premium  and  the  policy  cannot  be  enforced  in  case  of  loss.'^ 

A  husband  does  not  obtain  any  interest  in  his  wife's  separate 
property  merely  by  signing  an  application  for  insurance  thereon 
where  the  policy  is  issued  in  her  name.^ 

§  1049c.  Husband  in  property  held  jointly  with  w^ife  under  con- 
tract: insurance  authorized  or  ratified  by  wife. — Where  real  estate 
is  held  under  a  contract  running  to  the  husband  and  wife  jointly 
he  has  an  insurable  interest  therein  and  he  may  recover  on  the 
damage  accruing  to  whatever  interests  are  covered  by  the  policy 
as  such  recovery  does  not  depend  upon  the  loss  to  his  individual 

3  King   V.    Lancaster    County   Mu-  ^  Eminence    Mutual     Ins.     Co.    v. 

tual  Ins.  Co.   (Pa.)   27  Lancaster  L.  Jesse,    1    Mete.    (Ky.)    523.      As   to 

"Rev.  77.  mutual  company,  see  Kludt   v.   Ger- 

*  McTntosh  V.  Nortli  State  Fire  Ins.  man  Mutual  Fire  Ins.  Co.  352  Wis. 

Co.  152  N.  Car.  50,  136  Am.  St.  Rep.  637,   45   L.R.A.(N.S.)    113],   140   N. 

818,  07  N.  E.  45.     See  §§  yOla,  fl84a  W.  321,  42  Ins.  L.  J.  725  {considered 

herein.  under  §  1049a  herein). 

^  Oatman   v.  Bankers'  Fire   Relief  ''' Mercantile  Ins.  Co.  v.  The  Orphan 

Assoc.  06  Oreg.  388,  133  Pac.  1183,  Roy    (U.    S.    D.    C.)    Fed.    Cas.    No. 

134   Pac.   1033,   under  sec.   4666,   L.  9,431. 

O.  L.  as  am'd  Laws  1911,  pp.  279-  ^  Union  Ins.  Co.  v.  McCullough,  2 

■284,  as  to  standard  form  of  policy.  Neb.    (unofficial)    198,  96  N.  W.  79. 
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interest,  his  wife  having  authorized  or  ratified  liis  act  in  procuring 
the  insurance.^ 

§  1049d.  Where  statute  permits  husband  to  insure  wife's  separate 
property. — Under  the  Georgia  statute  a  husband  may  insure  the 
separate  property  of  his  wife  and  the  recovery  is  held  by  him  in 
trust  for  her,  so  that  the  insurance  when  made  must  be  in  his 
representative  capacity  as  the  statute  gives  him  no  individual  in- 
surable interest  in  the  property.^" 

§  1050.  Husband  in  property  of  wife:  disclosure  of  interest. — 
It  is  held  that  a  husband  insuring  his  wife's  household  goods  need 
not  disclose  his  interest ;  ^^  and  where  a  husband  insures  in  his 
own  name  his  wife's  property  and  dwelling  house  and  no  inquiry 
is  made  it  may  be  found  that  there  was  no  fraudulent  concealment 
or  false  representations  as  to  title. ^^  j^^t  it  is  also  held  that  a  hus- 
band must  specilically  insure  the  right  of  using  the  property  of 
his  wife,  in  order  to  entitle  him  to  recover  damages  for  the  loss 
of  it.^3 

§  1051.  Husband  in  life  of  wife. — A  husband  has  an  insurable 
interest  in  his  wife's  life.^*  so  a  husband  has  such  an  insurable 
interest  in  the  life  of  his  wife  that  the  assignment  to  him  of  a 


^  Miotke  V.  Milwaukee  Mechanics'  made  no  inquiry  respecting  title,  and 

Ins.  Co.  113  Mich.  16G,  4  Det.  Leg.  no    representation    as    to    title    was 

W.  275,  71  N.  W.  463,  26  Ins.  L.  J.  made;    therefore   the   finding   of   the 

910.     See  as  to  husband's  agency  for  court   below   that   the   plaintiff's   in- 

wife     King     v.     Lancaster     Countv  testate   did  not  misstate  or  fraudu- 


Mutual  Ins.  Co.  (Pa.)  2<  Lancas- 
ter L.  Rev.  77;  Marts  v.  Cumberland 
Mutual  Fire  Ins.  Co.  44  N.  J.  L.  478 
(both  considered  under  §  1049a  here- 
in). 

10  Fox  V.  Queen  Ins.  Co.  124  Ga. 
948,  53  S.  E.  271. 

11  Clark  V.  Firemen's  Ins.  Co.  18 
La.   (0.  S.)  43L 

12  Kludt  V.  German  Mutual  Fire 
Ins.  Co.  152  Wis.  637,  45  L.R.A. 
(N.S.)  1131n.  140  N.  W.  321,  42 
Ins.  L.  J.  725.  The  court — Kerwin, 
J.,  said:  "Nor  can  the  fact  that  the 
appellant  in  the  instant  case  did  not 
know  the  condition  of  the  title  alter 
the  situation  of  the  parties  as  to 
liability. 

"(2)  There  was  no  frai'.d  on  tlio 
part  of  the  plaintiff's  intestate.  He 
made  no  false  representations.  It  the 
defendant  desired  to  insure  onlv  one 
owner,  it  should  have  so  provided  in 
the  contract  of  insurance.    Appellant 


lently  conceal  any  fact  material  to 
the  risk  upon  the  insurance  of  the 
policy  was  correct.  Campbell  v. 
American  Fire  Ins.  Co.  73  Wis.  100, 
40  N.  W.  661 ;  Dunbar  et  al.  v.  Phe- 
nix  Ins.  Co.  72  Wis.  492,  40  N.  W. 
386;  119  Cvc.  690;  Johannes  v.  Stan- 
dard Fire  Office,  70  Wis.  196,  5  Am. 
St.  Rep.  159,  35  N.  W.  298;  Roloff 
V.  Farmers'  Home  Mutual  Ins.  Co. 
130  Wis.  402,  110  N.  W.  261." 

13  Cohn  V.  Virginia  Fire  &  Marine 
Ins.  Co.  3  Hughes  (U.  S.  C.  C.)  272, 
Fed.  Cas.  No.  2.970. 

1*  Currier  v.  Continental  Life  Ins. 
Co.  57  Vt.  496.  52  Am.  Rep.  134. 
See  also  Marquet  v.  Aetna  Lite  Ins. 
Co.  128  Tenn.  213,  L.R.A.1915B  749, 
159  S.  W.  733.  42  Ins.  L.  J.  1706; 
Crismond's  Admr.  v.  Jones,  11*  Va. 
34,  83  S.  E.  1045. 

On  insurable  interest  of  husband 
as  such  in  life  of  wife,  see  note  in  2 
R.  R.  C.  410. 
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policy  taken  out  in  her  name,  payable  to  the  executor  administra- 
tors or  assigns,  gives  him  a  good  absolute  title  thereto,  which  he 
miuht  dispose  of  for  a  lawful  consideration;  therefore  he  may 
assign  the  same  to  his  creditors  in  payment  of  his  debt.^^  It  is 
declared  in  ^Missouri,  however,  that  the  interest  must  be  a  pecuniary 

one.-^^ 

§  1051a.  Same  subject:  joint  insurance  by  husband  and  wife: 
married  woman's  property  act. — In  England  a  husband  as  such 
has  an  insurable  interest  in  his  wife's  life  and  where  he  effects  a 
policy  upon  her  life  his  interest  is  presumed  to  the  extent  of  the 
amount  insured  and  he  need  not  afhrmatively  prove  the  existence 
and  extent  of  his  pecuniaiy  interest  nor  need  such  proof  be  given 
where  husband  and  wife  procure  a  policy  under  which  each  pays 
a  part  of  the  premium  and  the  amount  is  payable  upon  the  death 
of  either  to  the  survivor.  In  such  case  the  husband  as  survivor 
is  entitled  to  recover.  Such  a  policy  might  also  be  regarded, 
under  Ihe  Married  Women's  Property  Act  as  an  insurance  validly 
issued  to  the  wife  upon  her  own  life  for  her  husband's  benefit 
should  he  survive  her.^'^ 

15  Wheeland  v.  Atwood,  192  Pa.  St.  One  way  or  the  other,  the  court  will 
237,  73  Am.  St.  Rep.  803,  43  Atl.  construe  the  policy  so  as  to  make  it 
946'  7  Pa.  Super.  Ct.  86,  42  Vv'kiy.    effective. 

N.  C.  178,  20  Pa.  Co.  Ct.  367.  "As   to   the   question   of   the   hus- 

As  to  right  of  wife  to  assiirn  policy  band's    interest    in    the    life    of    his 

on  life  of  husband,  see  §  2347  l^erein.  wife,  the  case  is  not  covered  by  au- 

16  Charter  Oak  Life  Ins.  Co.  v.  thority.  In  Halford  v.  Kymer,  10 
Brant,  47  Mo.  419,  4  Am.  Rep.  328.  B.  &  C.  724,  Lord  Tenterden  laid 
See  Currier  v.  Continental  Life  Ins.  down,  in  the  case  of  a  policy  effected 
Co.  57  Vt.  496,  52  Am.  Rep.  134.  by  a  father  in  his  own  name  on  the 
See  §  899  herein.  life  of  his  son,  that  the  woid  'inter- 
im Grithths  V.  Fleming,  78  L.  J.  K.  est'  in  14  Geo.  III.  c.  48,  sees.  1  and 

B.  567;  [1909]  1  K.  B.  805,  100  L.  T.  3,  means  a  pecuniary  interest,  and 
765,  53  S.  J.  340,  25  T.  L.  R.  377,  2  that  therefore  the  poUcy  was  void  in 
B.  R.  C.  391  (life  assur.  act  1774  [14  a  case  where  the  father  had  no  pecu- 
Geo.  III.  c.  48]  sees.  1,  3;  married  niary  interest.  And  see.  3  says  that 
women's  propertv  act  1882  [45  &  4(i  'in  all  cases  where  the  insured  hath 
Vict.  c.  75]  see.  11.) — Vaughan  Wil-  interest  in  such  life  or  Hves,  event  or 
liam.s,L.  J.,said:  "So  far  as  this  case  events,  no  greater  sum  shall  be  re- 
is  concerned  it  does  not  matter  much  covered  or  received  from  the  insurer 
which  contention  of  the  plaintiif  is  or  insurers  than  the  amount  or  value 
right — that  is  to  say,  whether  the  of  the  interest  of  the  insured  in  such 
effect  is  that  the  husband  had  an  life  or  lives,  or  other  event  or  events.' 
insurable  interest  in  the  life  of  his  It  would  seem  from  the  words  of  the 
wife,  or  whether,  the  wife  having  an  statute  and  the  decision  to  which  I 
insurable  interest  in  her  own  life,  liave  referred,  as  if  in  every  case 
the  right  to  the  moneys  payable  un-  the  proof  of  the  pecuniary  interest 
'der  the  policy  has  become  vested  or  and  the  extent  of  it  were  essential 
may  become  vested  in  him  or  on  his  to  the  validity  of  the  policy.  But 
taking  out  letters  of  administration,  ihore    are    two    classes    of    cases    in 
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§  1052.  Husband  for  benefit  of  wife  or  child. — A  liusband  may 
insure  his  life  for  the  benefit  of  his  wife  and  child,  and  where 


which  the  law  presumes  the  pecuniary  in  an  action  brought  by  a  husband  on 
interest  and  does  not  go  into  the  a  policy  effected  by  him  un  the  life 
extent  of  the  sum  assured.  The  one  of  his  wife,  on  a  motion  for  a  new 
case  is  that  of  the  interest  of  a  man  trial,  raised  no  question  as  to  tiie 
in  his  own  life.  The  authority  for  husband's  having  an  insurable  inter- 
this  is  Wainewright  v.  Bland  (1835)  est  in  his  wife's  Ufe,  though  there 
1  Moo.  &  R.  481,  in  which  Lord  does  not  seem  to  have  been  any  evi- 
Abinger  at  nisi  prius  laid  down  that  dence  of  pecuniary  interest.  It  has 
in  his  own  Ufe  a  person's  insurable  been  suggested  by  Mr.  Montague  Lush 
interest  is  considered  to  be  sutlicient  in  his  book  on  Husband  &  Wife,  2(i 
to  entitle  him  to  recover  whatever  ed.  p.  213,  that,  now  that  the  bus- 
sum  he  may  have  insured  it  for,  and  band  and  wife  are  placed  on  equal 
that  this  is  so  if  the  insurance  is  for  terms  as  to  their  rights  in  and  pow- 


a  portion  of  his  life  onlv.  That  case 
went  to  the  Court  of  Exchequer  up- 
on a  motion  for  a  new  trial  (1836)  1 
M.  &  W.  32,  but  the  motioji  was 
disposed  of  on  the  ground  that  the 
policy  was  voided  by  false  represen- 
tations, and  this  question  of  the  in- 
surable interest  of  every  one  in' his 


era  of  disposition  over  property,  it 
would  be  reasonable  to  consider  that 
each  party  has  a  presumable  interest 
in  the  life  of  the  other  without  the 
necessity  of  affirmatively  proving  it. 
But  it  is  curious  that  the  point  has 
never  been  raised,  although  the  power 
of  the  wife  to  contract  and  to  acquire 


own  life  was  not  raised.     The  second    and  hold  and  dispose  of  property  was 


exception  is  that  a  wife  making  an 
insurance  on  her  husband's  life  need 
not  prove  that  she  was  interested 
therein.  Lord  Kenyon,  in  Keed  v. 
Roval  Exchange  Assurance  Co. 
Peake,  Add.  Cas.  70,  said:  'It  was 
not  necessary,  as  it  must  be  pre- 
sumed that  every  wife  had  an  insur- 
able interest  in  the  life  of  her  hus- 
band.'      But     it     is     said     that     a 


effected  by  the  act  of  1882.  1  sup- 
pose that  the  learned  author  means 
that,  now  that  a  husband  may  reason- 
ably look  for  pecuniary  aid  from  his 
wife,  just  as  formerly  she  looked  for 
pecuniary  aid  from  him,  the  husband 
plainly  has  a  reasonable  expectation, 
in  case  of  need,  of  assistance  from 
a  wife  in  case  she  acquires  and  holds 
property,   and   that    in    such    a   case 


husband  is  presumed  to  have  such  an    the   same   reason   for   not   acquiring 

affirmative  proof  of  the  existence  and 
extent  of  the  pecuniary  interest  arises 
where  the  husband  is  the  insurer  of 
his  wife's  life  as  arises  in  the  case 
where  the  wife  insures  the  husband's 
life. 

''It  is  to  be  observed  that  there  is 


interest  in  the  life  of  his  wife.  I 
can  lind  no  decision  that  there  is  or 
is  not  a  presumption  of  an  interest 
of  a  husband  in  the  life  of  his  wife 
such  a.s  there  is  of  the  interest  of  a 
wife  in  the  life  of  her  husband  so 
as   to   enable   her  to   insure   his   life 


without  any  proof  of  actual  interest  a  practical  reason  for  construing  these 

joint  insurances  by  husband  and  wife 
as  insurances  by  each  of  the  other's 
life,  and  not  as  an  insurance  by  each 
of  his  or  her  own  life,  namely,  that 
these  joint  insurances  in  practice  are 


or  the  extent  thereof.  Halford  v. 
Kymer,  10  B.  &  C.  724,  is  cited  m 
the  text  books  (see  Porter's  Laws  of 
Insurance  5th  ed.  p.  42)  as  an  au- 
thority that  a  husband  is  not  pre- 
sumed to  have  an  insurable  interest  generally  effected  by  partners,  so  as 
in  his  wife's  life.  But  it  does  not  to  afford  protection  against  the  loss 
expressly  decide  this.  Moreover  in  to  the  surviving  memlx'rs  of  tlie  (irm 
Hueknian  v.  Pernie  (18;>8)  3  M.  &  likely  to  arise  from  the  withdrawal 
W.    505,    the    Court    of    Exchequer.    <>r  the  capital  of  the  deceased  part- 
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such  a  policy  is  taken  out  for  or  transferred  to  the  wife,  she  can- 
not be  compelled  to  inventory  it  as  part  of  her  deceased  husband's 

ner;  and  in  such  case  the  nature  of  the  husband  and  the  wife,  and  in 
the  loss  provided  against  seems  to  the  case  of  the  husband  obligation  to 
negative  the  construction  which  would  name  the  objects  of  the  trust  seems 
treat  the  poUcy  as  being  on  the  life  to  have  been  introduced  to  protect 
of  each  insuring  partner.  creditors,  and  we  have  to  consider 
"Nevertheless  it  is  desirable  to  con-  whether  it  can  be  properly  said  that 
sider  the  question  of  how  things  this  joint  policy  so  names  the  hus- 
would  stand  if  it  were  held  that  the  band  as  to  make  a  trust  in  his  fa- 
husband  had  no  presumable  interest  vour,  a  trust  named  within  the  mean- 
in  his  wife's  life  and  the  policy  were  ing  of  the  section.  I  have  great  doubt 
treated  as  one  by  the  deceased  wife  as  to  this,  and  I  think  the  preferable 
on  her  own  life.  The  question  de-  construction  is  to  treat  the  policy  as 
pends  upon  the  construction  and  by  the  husband  on  his  Avife's  life, 
meaning  of  sec.  11  of  the  married  wo-  because  I  am  inclined  to  think  that 
men's  property  act,  1882,  which  is  he  has  now  an  interest  in  his  wife's 
as  follows:  'A  married  woman  may  life  which  ought  to  be  presumed, 
by  virtue  of  the  power  of  making  Treating  the  policy  in  this  way,  I 
contracts  hereinbefore  contained  ef-  think  it  was  unnecessary  to  go  into 
feet  a  policy  upon  her  own  life  or  evidence  to  show  a  pecuniary  inter- 
the  life  of  her  husband  for  her  sep-  est  in  the  husband  as  was  done  be- 
arate  use;  and  the  same  and  all  bene-  fore  the  learned  judge  at  the  trial. 
fit  thereof  shall  enure  accordingly.  I  agree  with  his  ultimate  decision, 
A  policy  of  assurance  effected  by  any  but  on  the  ground  that  the  husband 
man  on  his  own  life  and  expressed  is  to  be  presumed  to  have  an  interest 
to  be  for  the  benefit  of  his  wife,  or  in  the  wife's  life  in  such  a  sense 
of  his  children,  or  of  his  wife  and  that  it  is  unnecessary  to  give  affirma- 
children,  or  any  of  them,  or  by  any  tive  evidence  as  to  the  existence  of 
woman  on  her  own  life  and  expressed  an  interest.  Tiie  result  is  that  in 
to  be  for  the  benefit  of  her  husband,  my  judgment  the  appeal  fails, 
or  of  her  children,  or  of  her  husband  "Kennedy,  L,  J.,  read  the  following 
and  children,  or  any  of  them,  shall  judgment,  written  by  Farwell,  L.  J., 
create  a  trust  in  favour  of  the  ob-  in  which  he  concurred: — The  appel- 
jects  therein  named,  and  the  moneys  lant's  contention  is  that  the  policy 
payable  under  any  such  policy  shall  sued  on  is  an  insurance  by  the  plain- 
not,  so  long  as  any  object  of  the  tiff  on  his  wife's  life  and  that  he 
trust  remains  unperformed,  form  part  had  no  insurable  interest  in  her  life, 
of  the  estate  of  the  insured,  or  be  The  two  questions  to  be  determined 
subject  to  his  or  her  debts.'  In  my  are,  therefore,  (1)  is  the  policy  an 
judgment  the  effect  of  this  provision,  insurance  by  the  husband  on  the 
so  far  as  the  wife  is  concerned,  is  wife's  life,  and  (2)  had  he  an  in- 
that  she  may  effect  a  policy  on  hel  surable  interest  in  her  life?  .  .  . 
own  life  or  the  life  of  her  husband  "Then  it  is  argued  that  this  policy 
for  her  own  separate  use,  and  that  cannot  be  regarded  as  an  insurance 
the  same  and  all  benefits  thereof  will  by  the  wife  within  the  married  wo- 
enure  accordingly;  and  that,  if  such  men's  p"operty  act,  1882,  inasmuch 
policy  is  expressed  to  be  for  the  bene-  as  it  is  neither  for  her  own  separate 
fit  of  her  husl);md  or  her  children  or  use  within  the  first  paragraph  of 
any  of  them,  tlie  policy  shall  create  sec.  11,  nor  'expressed. to  be  for  the 
a  trust  in  favour  of  the  objects  there-  benefit  of  her  husband'  within  the 
in  named.  This  provision  creating  second,  and  that  apart  from  the  act 
a  trust   is   the  same   in   the  case  of  she  could  not  insure.     I  am  of  opin- 
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ion  that  this  argument  is  untenable.        "Piekford,  J.,  decided  the  case  in 
The  policy  on  its  face  provides  for    the     plaintiff's     favor     on     another 
payment  of  the  sum  assured  'to  the    ground,  namely,  that  the  husband  in 
person  or  persons  to  whom  the  same    this  case,  by  reason  of  the  value  of 
is  therein'    (i.  e.,  in  the  tirst  sclicd-    his   wife's   services   to   him,   had   an 
ule)   'expressed  to  be  payable.'     The   insurable  interest  in  her  life.     If  the 
company  have  themselves  shown  what    case  rested  on   this   alone,   I   should 
they  mean  by  these  Avords'  'expressed   have  great  difficulty  in  reconciling  it 
to   be   pavable'   by   inserting   in   the    with  the  older  cases,  although  the  case 
schedule  against  the  words  'to  whom    of  Barnes  v.  London,  Edinburgh,  & 
payable'  the  words  'to  the  survivor    Glasgow  Life  Ins.  Co.    (1892)    1  Q. 
of' the   g-rantees.'     I   fail   to   under-    B.  864,  is  to  some  extent  in  favour 
stand  wiiv  this  is  not  expressed  to  be   of  the  learned  judge's  view.  The  Lord 
the  husband  if  he  sundves  his  wife.    Chief  Justice  in  Harse  v.  Pearl  Life 
The  section  is  dealing  with  the  crea-   Assurance   Co.    (1903)    2   K.   B.   92, 
tion  of  trusts,  and  provides  that  the   p.  96,  appears  to  have  doubted  that 
insurance    'expressed   to    be   for   the    decision,   and  I   think  it   difficult   to 
benefit    of    her    husband    or    of    his   support.     But   I   have   come   to   the 
children,  or  of  her  husband  and  chil-   conclusion  that  the  decision  of  Pick- 
dren,  or   any   of  them,   shall   create   ford,  J.,  can  be  supported  on  a  broad- 
a  trust  in  favour  of  the  objects'  in-   er  ground,  and  I  desire  to  rest  my 
sured.     The   distinction  between  es-   judgment  on  it,  namely,  that  a  hus- 
press  and  implied  trusts  is  well  set-   band  has  as  such  an  insurable  inter- 
tled.  and  the  act  is  simply  excluding   est  in  his  wife's  life.     The  contrary 
implied  trusts.     No  one  could  argue   seems   to   be   stated  in   some   of  the 
that  a  trust  declared  of  £1000  given    text-books,  but  the  proposition  is  af- 
to  trustees  bv  deed  or  will  for  the   firmed  in  BuUen  and  Leake,  2nd  ed. 
survivor  of  husband  and  wife  is  an   P-    Ibl.      The   learned   authors   say: 
implied    and   not    an    express    trust.    'The  interest  in  this  statute  means  in 
The  inclusion  of  children  in  the  act    general  pecuniary  interest.     The  in- 
shows   that   this   is   the   intention   of   terest   of  a  father  in   the   life   of  a 
the  act,  for  a  class  of  future  children    child  is  not  sufficient  alone  to  support 
cannot  be  named,  and  the  usual  form    an  insurance  on  the  child's  life.     But 
of  trust  for  children  in  a  marriage   a  wife  may  insure  her  husband's  life, 
settlement  is  for  such  as  attain  twen-   and  the  husband  his  wife's.     Tl;ere 
tv-one,  or  marrv  under  that  age.     I    is    no    reported    case    in    the    books 
am  therefore  of  "opinicm  that  this  pol-   against  this;  the  only  reported  case 
icv  should  be  read  distributively  as   is  Huekman   v.   Fernie,  3  31.   &   W. 
an    insurance    bv    the    wife    on' her   505,  where  the  husband's  interest  was 
own  life  expressed  to  be  for  the  bene-   assumed  to  be  legal  by  counsel  and 
fit   of   her   husband   contingently   on    Court;  and  this  latter  is  important, 
his  survivorship,  and  by  the  husband    because  the  objection  of  illegality,  if 
on  his  own  hfe  for  the  benefit  of  his    it   were  possible,  could   hardly   have 
wife   contingently   on   her   surviving   been  overlooked,  and  certainly  ought 
him,   and  that  such   an   insurance  is    to  have  been   taken  by  the  Court  if 
perfectly  legal;  but  inasmuch  as  the   they   thought   it   a   sound   objection; 
wife's    insurance    takes   effect    under  see  per  Lord  Eldon  in  Evans  v.  Rich- 
sec.  11  of  the  married  women's  prop-   ardson    (1817)    3   Mer.   469,  p.  470. 
erty    act,    1882,   the   husband   would   But  I  have  come  to  this  conclusion 
have   to   take  out   administration   to   on  the  construction  of  the  act  itself, 
her  estate  in  order  to  comply  with    The  act  is  expressed  to  be  aimed  at 
the   section   before   he   could    give   a   'a  mischievous  kind  of  gaming,'  and 
valid  receipt  for  the  sum  assured,  if    it  forbids  an  insurance  'by  any  per- 
the  appeal  be  decided  on  this  ground,    son'  on  the  life  of  'any  person'  'where- 
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in  the  person  for  whose  benefit  the   is    not    witliin    the   mischief    of   this 
policy  is  made  shall  have  no  interest.'    act.     A  man  does  not  gamble  on  his 
The  second  section  makes  it  unlawful    own   life   to   gain  a  Pyrrhic  victory 
to  effect  a  policy  on  the  life  of  'any    by  his  own  death.    I  cannot  persuade 
person'  Avithout  inserting  in  the  policy   myself  that  such  an  insurance  is  of  a 
the   name   of   the   person   for  whose   pecuniary    interest    or    within    Lord 
benefit    it    is    made;    and    the    third   Blackburn's  words — that  if  the  man 
section   provides  that  'where  the  in-   dies   he   will   gain   an   advantage,   if 
surer    hath     interest     in     such     life   he  hves  he  will  suffer  a  loss.     The 
.     .     .     no  greater  sum  shall  be  re-   loss  is  in  both  cases  his  own,  being 
covered  or  received  from  the  insurer   either  of  his   hfe   or  his  premiums, 
or  insurers  than  the  amount  or  value   the  pecuniary  gain  is  his  executor's, 
of  the  interest  of  the  insured  in  such    In  Reed  v.   Royal  Exchange  Assur- 
life.'      This    latter   section   has   been    ance  Co.  Peake,  Add.  Cas.  70.     Lord 
held    to    mean    'pecuniary    interest'    Kenyon    went    a    step    further    and 
measured  bv  the  loss  that  would  be   held    that    a    wife    as    such    has    an 
suffered  by  the  beneficiary  if  the  life   insurable    interest    in   her   husband's 
dropped  at   the   date   of "  the   policy,    life,  and  he  refused  to  allow  evidence 
Lord   Blackstone  says  in   Wilson   v.   to    be    given    by    her    that    her    late 
Jones,  L.  R.  2  Ex.  139,  p.   150,  13   husband   was   entitled   to   a   life   in- 
Eng.    Rul.    Cas.    299:    'I    know    no   terest  of  large  amount.     This  shows 
better    definition    of    an    interest    in    that    he   regarded   the   hvisband    and 
an     event     than     .      .      .      that,     if    wife    in    the    same    position    as    the 
tiie    event    happens,    the    party    Avill   individual     insured,     for    he     would 
gain  an  advantage,  if  it  is  fiaistrated   otherwise  have   been   bound   to   take 
he  will  suffer  a  loss.'     And   the  in-    the  evidence  in  order  to  satisfy  sec. 
terest  must  be  a  legal  interest,  not  a   3  of  the  act.     If  the  wife's  insurable 
mere  chance  or  expectation.    Hebdon    interest    depended    on    her    right    to 
v.  West,  3  B.  &  S.  579;  Halford  v.   necessaries  at  her  husband's  expense 
Kvmer,   10   B.   &   C.   724.      It   is   to    or  on  the  possession  by  the  husband 
be'  observed  that  the  words  of  sec.  1    of   a   life   interest",   the   judge   could 
are  assurance  'by  any  person  on  the   not  of  his  own  motion  have  excluded 
life  of  any  person,'  not  'on  the  life  of    all  evidence  to  show  the  age  of  the 
any  other  person,'  and  sec.  2  applies   spouses  at  the  date  of  the  insurance 
to  "an  insurance  effected  by  a  man  on    and  the  value  of  the  interest  or  neces- 
his    own    life:    McFarlane    v.    Royal    saries    according    to    the    station    in 
London    Friendly    Society,    2    Times   life  of  the  parties  as  compared  to  the 
L.  R.  755.    I  find  it  difficult,  however,   sum  assured.     The  case  is  very  short- 
to    see    what    pecuniary .  interest,    in    ly  reported,  but  in  my  oi^nion  Lord 
the  sense   of   pecuniary  loss   arising   Kenyon  excluded  the  evidence  on  the 
from  the  loss  of  some  legal  interest,   same  grounds  on  which  evidence  of 
a   man    can    be    said   to    lose    on    his    insurable  interest  in  the  insurer  for 
own  death,  and  it  has  been  held  in    his   own   benefit   would   be   excluded, 
Wainewright  v.  Bland,  1  Moo.  &  R.    namely,  that  the  case  was  not  within 
481,  that  every  man  is  presumed  to   the  mischief  of  the  act.     If  this  be 
have  an  interest  in  his  own  life  and    so,   it    follows,   in   my   opinion,   that 
in  every  part  of  it,  and  that  an  exec-   the  same  principle  must  be  applied 
utor  suing  on  a  policy  effected  by  his    to  the  insurance  by  the  husband  of 
testator  on  two  years  of  his  life  is   the  wife's  life ;  a  husband  is  no  more 
not  bound  to  show  that  such  testator   likely  to  indulge  in  'mischievous  gam- 
had   any  special   reason   for  making    ing'   on   his   wife's   life   than   a  wife 
such    limited    assurance.      But    this    on  her  husband's.     It  is  not  a  ques- 
nnist   be  on  the  ground  that  an  in-    tion   of   property   at   all;    it    is   that 
surance   bv  a  man   on   his   own   life    for  this  purpose  husband  and  wife 
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stand  on  the  same  footing  and  that  to  himself  six  months  after  his  wife's 
the  ruling  of  Lord  Kenyon  a  century  death.  There  is  no  fraud  nor  unfair- 
ago  in  favour  of  the  wife's  claim  ness  in  such  an  investment  by  insur- 
ought  now  to  be  api)lied  in  favour  ance.  But  the  intention  plainly  is 
of  the  husband's.  that,  when  his  wife  shall  die,  a  sum 
"Further,  the  act  14  Geo.  III.  c.  of  monev  sliall  become  payable  to 
48,  appears  to  ap})ly  to  Scotland  as  himself  i'ur  his  own  purposes  after 
well  as  to  England.  The  act  of  14  that  event.  .  .  .  He  invests  a 
Geo.  III.  c.  78  (fire  ins.)  contains  portion  of  his  funds  or  gains  upon 
provisions  that  led  Lord  Selborne  and  a  contingent  contract,  that,  if  he  shall 
Lord  Watson  to  doubt  whether  that  have  the  misfortune  to  lose  his  wife 
act  applied  to  Scotland;  Westmin-  and  be  then  less  able  to  labour  than 
ster  Fire  Office  v.  Glasgow  Provident  he  has  been  before,  he  may  have  a 
Investment  Soc.  (1888)  13  App.  Cas.  fund  to  be  paid  to  him  for  his  sup- 
699;  but  there  are  no  similar  pro-  jiort,  or  for  tlie  settlement  of  liis 
visions  in  the  present  act,  and,  if  affairs  when  he  himself  comes  to  die. 
so,  it  is  very  desirable  that  the  same  The  husband's  interest  in  the  wife's 
interpretation  should  be  put  on  the  life,  which  renders  the  insurance  legit- 
act  in  both  countries.  In  Wight  v.  imate,  is  that  it  shall  be  preserved; 
Brown  (1849)  11  D.  459,  p.  4()0n,  but  in  the  event  of  its  failing  is  that 
it  is  said:  'The  Lord  Ordinary  does  against  which  he  makes  the  insurance 
not  question  the  right  of  husband  for  his  own  safety.  .  .  .  The 
or  wife  to  make  a  valid  provision  substance  of  the  transaction  is  a  con- 
for  or  settlement  on  each  other  after  tingent  contract  for  his  own  benefit 
death  by  life  insurance.  .  .  .  which  can  take  no  effect  till  after 
This  was  just  a  common  insurance  the  marriage  has  been  dissolved  by 
effected  by  a  husband  stante  matri-  the  death  of  the  wife.  .  .  .  But 
minio  on  the  life  of  his  wife,  the  he  had  still  a  deep  interest  in  the 
premium  of  which,  for  aught  that  life  of  his  wife,  and  I  cannot  see 
appears,  Avas  paid  out  of  the  goods  any  reason  why  he  might  not  with 
in  communion.'  Again;  Ibid.  p.  461 :  perfect  bona  fides,  and  with  full  ef- 
'In  this  instance  the  policy  was  made  feet,  secure  to  himself,  by  insurance, 
payable  on  the  death  of  his  wife,  of  such  a  sum  of  money,  of  which  he 
course  without  any  intention  to  pro-  could  never  demand  payment  as  long 
vide  for  her.  There  is  no  difference  as  the  marriage  subsisted.'  This  in- 
between  such  a  policy  and  one  opened  terest  appears  to  me  to  be  the  per- 
on  the  husband's  own  life.  The  pol-  sonal  interest  founded  on  affection 
icy  here  was  entirely  at  the  husband's  and  mutual  assistance,  and  not  a  pe- 
disposal,  and  the  selection  of  an  in-  cuniary  interest.  The  actual  decision 
surance  on  the  wife's  life  seems  to  in  the  case  was  that  the  policy  money 
create  no  other  peculiarity  than  .belonged  to  the  husband  and  was  not 
might  have  been  founded  on,  if  the  part  of  the  estate  in  community,  but 
husband  had  opened  a  policy,  on  any  the  judges  appear  to  have  treated  the 
other  life  in  which  he  had  an  in-  insurable  interest  of  the  husband  in 
surable  interest.'  It  is  true  that  the  his  wife's  life  as  clear, 
interlocutor  was  altered  on  appeal,  "On  these  grounds  I  am  of  opin- 
but  on  grounds  which  in  no  way  ion  that  the  appeal  fails  and  should 
affect  the  statements  of  general  law  be  dismissed  with  costs,  and,  as  I 
quoted  above.  And  Lord  Moncreiff  prefer  to  put  it  on  the  latter  ground, 
says,  Ibid.  p.  470:  'He,  the  hus-  the  husband  need  not  administer  to 
band,'  by  annual  payments  in  fact  his  wife's  estate,  because  he  recovers 
invests  a  .sum  of  money  in  such  a  on  his  own  contract  and  not  on  hei-s.'' 
form  that  it  can  only  become  payable 
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estate ;  ^^  and  such  a  policy  is  not  terminated  by  the  wife  obtain- 
ing a  divorce  where  she  has  children  and  supports  them.^^  And  a 
policy  taken  out  and  kept  up  by  a  husband  for  his  wife's  benefit, 
without  her  knowledge,  is  valid  under  a  statute  provichng  for  the 
insurance  of  a  husband's  life  for  the  benefit  of  his  wife.^o  And 
the  relationship  is  held  a  sufficient  ground  for  an  insurance  upon 
the  husband's  life  for  his  wife's  benefit.^ 

§  1053.  Wife  in  her  own  property. — A  wife  may  insure  her  own 
separate  estate  donated  to  her  by  her  father  during  marriage,^ 
and  it  would  necessarily  be  true,  where  by  force  of  the  statute  the 
wife  has  control  of  her  sole  and  separate  estate,  no  matter  how 
acquired,  that  she  is  so  far  interested  in  its  preservation  that  she  has 
an  insurable  interest  therein,  the  same  as  in  other  cases  where  an  in- 
surable interest  exists.  And  she  can  invest  money  which  is  part  of 
her  separate  estate  in  an  insurance  policy  independently  of  any  en- 
abling statute,  and  may  also  give  her  notes  for  the  premium.^  But 
where  the  statute  gives  to  the  husband  during  marriage  the  sole 
management  of  his  wife's  property  she  cannot  insure  her  per- 
sonalty without  his  consent  so  as  to  bind  him  or  avoid  his  insur- 
ance thereon.^ 

§  1054.  Wife  in  husband's  life.— A  wife  has  an  insurable  inter- 
est in  her  husband's  life,^  and  many  of  the  states  provide  for  such 

"  Succession   of   Hearing,   26   La.  not  assign   policy  on  his  life  to   an 
Ann.  326.         •  association    -vyithout    insurable   inter- 
im McKee   v.   Phoenix   Ins.    Co.   28  est,  but  the  court  stated  in  this  con- 
Mo.  383,  75  Am.  Dec.  129.  nection  the  rule  governing  insurable 
^OFelrath    v.    Schontield,    76    Ala.  interests    including   that    of   wife   in 
199,  52  Am.  Rep.  319.  husband's  life)  ;  Connecticut  Mutual 
1  Knights   of   the   Modern   Macca-  Life  Ins.   Co.  v.  Schaefer,  94  U.   S. 
bees    V.    Sharp,    163    Mich.    449,    33  457,  460,  24  L.  ed.  251  (rule  declared 
L.R.A.(N.S.)  780,  17  Det.  L.  N.  913,  well  settled.     Policy  in  this  case  was 
128  N.  W.  786.     See  §   899  herein,  issued  on  joint  lives  of  husband  and 

^Breard  v.  Mechanics'  &  Traders'  wife,  payable  to  survivor). 
Ins.  Co.  29  La.  Ann.  764.  Connecticut.— Continental         Life 

3  McQuitty  v.  Continental  Life  Ins.  Ins.  Co.  v.  Palmer,  42  Conn.  60,  19 

Co.   15   R.   i.  573,  10   Atl.   635.  Am.  Rep.  530. 

*  National  Fire  Ins.  Co.  v.  Waglev,  7?if/(a»o.— Huston  v.  Merrifield,  51 
—  Tex.  Civ.  App.  — ,  68  S.  W.  819;  Ind.  24,  19  Am.  Rep.  722. 

Rev.  Stat.  art.  2967.  Missouri.— Gants  v.  Covenant  Mu- 

*  United  ,S7a<es.— Washington  Cen-  tual  Life  Ins.  Co.  50  :\Io.  44;  McKee 
tral  Bank  (Central  Bank  of  Wash-  v.  Phoenix  Ins.  Co.  28  Mo.  383,  75 
ington)  V.  Hume,  128  U.  S.  195,  205,  Am.  Dec.  129. 

9   Sup.   Ct.   Rep.  41,  32  L.   ed.   370  New   YorA:.— Baker  v.  Union  Mu- 

(l)olicy  was  upon  husband's  life  made  tual  Life  Ins.  Co.  43  N.  Y.  283,  287; 

bv  his   wife  for  her  benefit   and   he  Grems  v.  Traver.  87  Misc.  644,  148 

paid  premiums) ;  Warnock  v.  Davis,  N.   Y.    Supp.    200,    aff'd    149    N.   Y. 

104  U.   S.  775,  779,  26  L.  ed.  924  Supp.  1085,  164  App.  Div.  968 ;  Ea- 

(point  decided  was  that  insured  could  die  v.  Slimmon,  26  N.  Y.  9,  82  Am. 
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insurance  by  statute,^  the  policy  inuring  wholly  or  up  to  a  certain 


Dee.    395,   is   the   fin^t   case   in   New  .l//.s.so!<r/.--Rev.    Stats.   1889,   sees. 

York   where   it   holds   that    the   wile  5851-54;  Rev.  Stat.  1899,  sees.  7892- 

has  an  insurable  interest  in  the  life  7895. 

of    her   husband:    Frank    v.    Mutual  New  Hampshire. — Gen  Laws,  1878, 

Life  Ins.  Co.  of  New  York,  102  N.  Y.  c.  175,  see.  1;  Pub.  Stat.  1901,  p.  573, 

266,  274,  55  Am.  Rep.  807,  6  N.  E.  c.  1171,  see.  1. 

667.  ^'ew  Jersey. — Laws  1902,  pp  421, 

Tennessee. — Marquet  v.  Aetna  Life  422. 

Ins.  Co.  128  Tenn.  213,  L.R.A.1915B,  New  York.— Rev.  Stats.   (8th  ed.) 

749,  159   S.   W.   733,  42  Ins.   L.   J.  vol.  4,  pp.  2602-3;  Domestic  Relations 

1706.  Law,  sec.  52   (Consol.  Laws  1909,  c. 

Virginia. — Crismond's     Adrar.     v.  19)  1  Birdseye's,  Cum.  &  G's  Consol. 

Jones,   117  Va.   34,  83   S.   K.   1045;  Laws    N.    Y.    Ann.    pp.    1044-1048. 

Lewis  V.  Palmer,  106  Va.  522,  56  S.  "Wife  may  take  a  policy  of  insurance 

E.   341.  upon  the  life  or  health  of  her  hus- 

See  notes  53  L.R.A.  817;  on  wife's  band,  or  against  loss  by  his  disable- 
right  to  insure  life  of  husband;  82  ment  by  accident.''  Consol.  L.  N.  Y. 
Am.  Dec.  399,  1909,  c.  33,  sec.  55;  Parkers  N.  Y. 

6  .4/a6a7Ma.— Code,  1886,  vol.  1,  sec.  Ins.  L.   (ed.  1915)   p.   /4. 

2356.  North   Carolina, — Rev.   1905,  sees. 

Arkansas.— SundeVs  &  Hill's  Dig.  4771,  4772. 

Stat.  1894,  sec.  4944.  Ohio.—l    Rev.    Stats.    1890,    sees 

Connecticut.— Gen.  Stats.  ISSS,  sec.  3628-3829;   Bates'   Ann.   Stat.   1906, 

2799 ;  Genl.  Stat.  1902.  sec.  4548.  sees.  3628,  3629. 

Delaware.— B.e\\  Code,  18/4,  c.  76,  Oklahoma.— Stats.  1890,  p.  636,  sec. 

sec.  3.  19;  Rev.  Stat.  1903,  sec.  3223. 

F^onda.— MeClellan's  Dig.  1881,  p.  Pennsylvania.— 1  Brightley's  Purd. 

534   sec.  22.  Dig.  1883,  p.  914,  sec.  54;  1  Pepper 

Hawaii.— Rev.  L.  1905,  sees.  2268-  &  L.  Dig.  sec.  91  Col.  2383. 

2270  Rhode  Island. — Pub.  Stat.  1882,  c. 

I}ii„ois.—Rey.  Stats.  1891,  p.  839,  166,  sec.  21;  Gen.  Laws  1896,  p.  589 

sec.  54;  Rev.  Stat.  1908,  p.  1242,  sec.  sec.  8 


199. 


South  Carolina.— Gen.  Stats.  1882, 
sec.  1358;  Civ.  Code  sec.  1824  (vol.  1, 
Code  of  Laws  1902,  p.  697 ) . 

South  Dakota.— Laws  1890,  c.  86, 
sec.  4 ;  Civ.  Code  1903,  sec.  728. 

Tennessee. — Code  1884,  sees.  3335. 


Indian  Territory. — Ann.  Stat.  1899, 
sec.  3023. 

Kansas.— 1  Gen.   Stats.   1889,  sec. 
3401. 

Kentucky.— Fnh.  acts,  1869-70,  c. 

645,  sees.  30,  31;  Stat.  1909,  sec.  4377.  3336;  Shannon's  Ann.  Code,  1896,  p. 

:\raine.—Rev.  Stat.  1903,  c.  77,  sec.  991,   see.   4030,   p.   1051,  sees.   4231, 

19,  p.  667.  4232. 

Man/land.— Code  Pub.  Gen.  Laws,  Vermont.— Rev.   Laws,  1880,  sees. 

1888,  p.  321,  sec.  117;  p.  803,  sees.  2340-43;  Pub.  Stat.  1906,  sees.  3047, 

8-10;  Pub.  Gen.  L.  1903,  p.  389,  art.  3051. 

23   sec.  146.  Virginia. — Code  1906,  sec.  2954. 

^Ma'^^achusetts.— Acts  &  Res.  1907,  Tra.s7//'»//foH.— BalliuL'cr's          Ann. 

p.  894,  c.  576,  sec.  73.  Codes  &  Stat.  1897,  Supp.  1899-1903. 

Michigan.— 1     Gen.     Stats,     sees.  sees.  4452,  5252. 

4238,  6300.  6301;  Comp.  L.  1897,  sec.  West  Virginia.— Code,  1887.  c._  66. 

79^9    p    '^'HiS  ^•^■'■s-  5,  6;  amd.  acts,  1S!)1.  p.  325,  c 

" Minnesota.— Rev.    Law    1905,    sec.  109;   Code  1899    (Warth)    p.  669,  c. 

1692.  "*'.  '^ec.  5. 
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sum  for  the  benefit  of  the  wife  or  child,  exclusive  of  creditors' 
claims  against  the  husband,  and  may  be  taken  out  generally  by  the 
wife  herself,  in  her  name  or  in  the  name  of  a  third  person,  with 
his  assent,  as  her  trustee,  for  the  husband's  life  or  a  definite  period.''^ 
The  Kentucky  statute  of  1870  is  held  to  include  all  policies  of 
which  married  women  may  be  the  beneficiaries,  and  to  include 
policies  taken  out  before  the  act,  but  on  which  the  premiums  are 
paid  subsequently  thereto ;  but  such  act  is  also  declared  not  to  have 
the  effect  of  validating  transactions  which  under  former  laws 
would,  as  to  the  husband's  creditors,  have  been  fraudulent  and 
void.^  And  a  statute  which  provides  that  the  amount  of  the  insur- 
ance shall  be  free  from  creditors  of  the  husband  to  an  amount 
purchasable  by  annual  premiums,  not  exceeding  a  certain  sum 
paid  by  him,  does  not  invalidate  a  policy  where  the  premium  does 
exceed  such  sum,  but  the  policy  is  valid  against  creditors  up  to  the 
sum  indicated  by  the  premium ;  *  nor  does  such  a  statute  prohibit 
such  insurance  of  a  solvent  husband's  life  to  any  amount,  and 
-there  will  be  an  apportionment  of  the  proceeds  where  part  of  the 
premiums  exceeding  such  sum  are  paid  by  him  when  solvent  and 
a.  part  when  insolvent.^"  And,  under  the  Missouri  statute,  the 
policy  may  be  taken  out  in  the  wife's  own  name  or  in  that  of  a 
third  person. ^^ 

§  1055.  Wife   without   marriage    ceremony    in    husband's   life: 
mistress:  common-law  marriage. — Although  it  is  held  that  by  the 
term  ''wife"  is  meant  a  lawful  wife,^^  yet  a  woman  has  an  insurable 
interest  in  the  life  of  a  man  with  whom  she  has  for  years  been 
living  as  his  wife,  notwithstanding  there  has  been  no  marriage 

I 

Wisconsin. — 1  Sand.  &  B.  Annot.  Wisconsin. — Ellison  v.  Straw,  116 

Stats.  1889,  sec.  2347;  1  amd.  Laws,  Wis.  207,  92  N.  W.  1094;  Rev.  Stat. 

1891,  c.  376 ;  Sanborn  &  B.  Ann.  Stat.  1898,  sec.   2347. 

1898,  p.  1700,  sec.  2347.  »  Thompson    v.    Cundiff,    11    Bush 

See  ^  897  herein.  (74  Ky.)   567,  under  sec.  30  and  31 

■^  United  States.— ^mith  v.  Missouri  Kv.  act  March  12,  1870. 

Valley  Life  Ins.   Co.  4  Dill.    (U.   S.  »  Smith  v.  Missouri  Valley  Life  Ins. 

C.  C.)  353,  Fed.  Cas.  No.  13,083.  Co.  4  Dill.   (U.  S.  C.  C.)   353,  Fed. 

Alabama.— Yelmih    v.    Schonfield,  Cas.  No.  13,083. 

76  Ala.  199,  52  Am.  Rep.  319.  1°  Pullis  v.  Robison,  73  Mo.  201,  39 

Kentucky. — Thompson   v.   Cundiff,  Am.  Rep.  497. 

11  Bush  (74  Ky.)  567.  "Charter    Oak    Life    Ins.    Co.    v. 

Missouri.— Baker  v.  Young,  47  Mo.  Brant,  47  Mo.  419,  4  Am.  Rep.  328 ; 

453.  Baker  v.  Young,  47  Mo.  453. 

New  York. — Charter  Oak  Life  Ins.  ^^  Holabird  v.  Atlantic  Ins.  Co.  2 

Co.  V.  Brant,  47  Mo.  419,  4  Am.  Rep.  Dill.      (U.   S.  C.  C.)    166,  Fed.   Cas. 

:r28;   Bradshaw  v.   Mutual  Life  Ins.  No.  6,587. 

Co.  187  N.  Y.  347,  351,  80  N.  K.  203,  As  to  "wife"  or  mistress  as  benefi- 

rev'g  95  N.  Y.  Supp.  780,  109  App.  ciary,  see  §§  815,  816  herein. 
Div.   375. 
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ceremony,  where  he  has  openly  and  notoriously  recognized  her  as 
his  wife,  and  although  she  is  named  in  the  policy  by  another  name 
than  that  of  his  wife.^^  And  substantially  the  same  riding  has 
been  made  in  Georgia,^*  and  a  woman  who  after  divorce  from  her 
husband  lives  with  him  as  his  wife  has  an  insurable  interest  in  his 
life.^^  Under  the  Louisiana  code  the  insured  can  donate  one- 
tenth  of  his  i^ersonal  property  under  the  form  of  insurance  to  a 
woman  living  with  him  as  his  concubine  or  mistress  and  she  has 
an  insurable  interest  to  that  extent  but  those  who  afterwards  marry 
are  excepted  from  this  rule,^^  and  there  is  nothing  against  public 
policy  in  effecting  such  an  insurance." 

^^  Watson    V.     Centennial    Mutual  ces  show  tli.-if  he   (insared)   had  not 

Life    Assn.    21    Fed.    698;    Lampkin  abandoned  all  interest  in  the  policy. 

V.  Travelers  Ins.  Co.  11  Colo.  App.  The  beneficiary  named  could  not,  to 

249,  52  Pac.  1040.  the  extent  of  nine-tenths,  acc|nire   a 

^*  Equitable  Assur.  Soc.  v.  Patter-  vested  right  in  the  policy.     The  in- 

son,  41  Ga.  338,  5  Am.  Rep.  535.  sured  bound  himself  for  twenty  years 

^*  Ashiord    v.     Metropolitan     Life  to  pay  premiums  annually.     His  chil- 

Ins.  Co.  80  Mo.  App.  638,  2  Mo.  App.  dren  had  been  left  without  support. 

Repr.  766.  The   proceeds,   to   the   extent    before 

^®  New  York  Life  Ins.  Co.  v.  Neal,  mentioned,  fall  to  the  heirs,  under 
114  La.  Ann.  652,  38  So.  485,  34  the  terms  of  the  policy.  To  the  ex- 
Ins.  L.  J.  673.  The  syllabus,  by  the  tent  of  one-tenth,  there  was  an  insur- 
cou'rt  reads  as  follows :  The  article  able  interest,  to  which  the  defendant 
of  the  code  which  limits  the  donation  is  entitled. 

of  movables  to  one-tenth  part  of  the  The  court  per  Breaux,  C.  J.,  said : 

value  of  the  estate  of  the  donor  (Civ.  "On  the  face  of  the  papers  the  in- 

Code  art.  1481)  must  be  read  in  con-  surance  was  gratuitous.     We  are  not 

nection   with   article  12  of  the  same  warranted  in  concluding  that  the  in- 

Code,  which  provides  that  "whatever  surance  had  anything  about  it  in  the 

is  done  in  violation  of  a  prohibitory  nature   of   an   onerous   donation.      It 

law  is  void,  although  the  nullity  be  was  a  donation  pure  and  simple,  made 

not  formally  directed."    Furthermore,  under  the  form  of  insurance, 

"every  disposition  in  favor  of  a  per-  "The  insured  had  it  in  his  power 

son  incapable  of  receiving,  shall   be  to  donate  one-tenth  of  his   personal 

null."  property,  even  though  the  donee  was 

Under  the  first  article,  to  the  extent  his  concubine.  The  article  of  tlie 
of  nine-tenths,  the  person  designated  Code  having  a  direct  bearing  on  the 
in  the  policy  as  the  beneficiary  was  issue  we  copy  in  full: 
incapable  of  receiving.  By  special  "Those  who  have  lived  together  in 
provision  of  the  article,  she  is  en-  open  concubinage  are  respectively  in- 
titled  to  one-tenth  of  the  personal  capable  of  making  to  each  other, 
property  of  the  insured.  The  grata-  whether  inter  vivos  or  mortis  causa, 
ity,  as  relates  to  nine-tenths,  is  pro-  any  donation  of  immovables,  and  if 
hibited  in  any  form — whether  as  a  they  make  a  donation  of  movables, 
donation,  gratuitous  stipulation  pour  it  cannot  exceed  one-tenth  part  of  the 
autrui,  or  in  form  of  an  insurance  ithole  value  of  tlieir  estate,  (italics 
policy.      The  insured   had    no   prop-  ours). 

erty,  the  premium  paid  being  about  "Those   who   afterward   many   are 

all  he  had,  to  the  extent  the  record  excepted  from  this  rule.    Article  1481, 

discloses.     The  facts  and  circumstan-  Civ.  Code. 
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§  1055a.  Man  in  woman's  life  when  not  lawfully  married  to 
her.— A  woman  may  insure  her  life  for  the  benefit  of  a  man  even 
though  not  lawfully  married  to  him.^^ 

§  1055b.  Holder  of  purchase-money  mortgage,  in  wife  of  mort- 
gagor.—The  holder  of  a  purchase-money  mortgage  has  no  insura- 
ble interest  in  the  life  of  the  wife  of  the  mortgagor,  who  did  not 
join  in  the  execution  of  the  mortgage  debt.^^ 

§  1055c.  Wife:  effect  of  divorce. — A  subsequent  divorce  does  not 
devest  a  wife's  insurable  interest,^''  even  though  she  remarries/  and 
this  would  seem  to  especially  apply  to  a  regular  life  policy  where 
the  wife  as  a  beneficiary  has  a  vested  interest  which  cannot  be 
defeated  without  her  consent,  with  certain  exceptions,^  and  ^  it  is 
so  held  where  she  pays  the  premiums  and  the  pohcy  delivered  to 
her  is  one  for  a  term  of  ten  years,  and  she  obtains  thereby  a  right 
to  the  surplus  created  by  the  premiums  and  such  right  is  recog- 
nized by  the  company  by  an  extension  contract,  and  the  contract 
in  such  case  operates  as  a  settlement  upon  her  of  said  proceeds  as 
her  separate  estate.^  So  a  wife's  insurable  interest  as  assignee  con- 
tinues after  divorce.* 


"This  was  the  extent  to  which  he 
could  go,  and  no  further.  This  is 
the  ne  plus  ultra  of  the  law.  The 
limit  being  laid  down  in  express 
terms,  we  are  not  at  liberty  to  en- 
large it.  The  law's  permission  ac- 
centuates the  necessity  of  limiting  the 
gratuity  to  one-tenth." 

i^Plielan  v.  Phelan  (1894)  —  La. 
— ,  21  Ins.  L.  J.  93. 

In   insurance  on   life  in   favor  of 


paramour,    see 


note    in    47    L.R.A. 


(N.S.)  252. 

18  Ruoff  V.  John  Hancock  Mutual 
Life  Ins.  Co.  83  N.  Y.  Supp.  758,  86 
App.  Div.  447. 

As  to  "wife"  as  beneficiary  in  such 
case  see  §§  814-816  herein.  . 

19  Hinton  v.  Mutual  Reserve  Fund 
Life  Assoc.  135  N.  Car;  314,  65 
L.R.A.  101,  47  S.  W.  474. 

As  to  assignment  to  one  without 
insurable  interest,  see  §§  914  et  seq. 
herein. 

20  Connecticut  Mutual  Life  Tns.  Co. 
V.  Schaefer,  94  U.  S.  457,  24  L.  ed. 
251;  Supreme  Commnndery  of  Order 
of  Kiiiglits  of  Golden  Rule  v.  Ever- 
ding,  20  Ohio  Cir.  Ct.  R.  689.  11  Ohio 
C.  b.  419 ;  Marquet  v.  Aetna  Life  Ins. 
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Co.  128  Tenn.  213,  L.R.A.1915B,  749, 
159   S.   W.  733,  42  Ins.  L.  J.  1706. 

As  to  beneficiary  and  effect  of  di- 
vorce see  §§  817-818  herein. 

As  to  time  when  interest  must  ex- 
ist, continuity  of  interest  and  when 
interest  devested,  see  §§  901-904  here- 
in. 

On  effect  of  divorce  on  rights  of 
beneficiary  under  insurance  policy  or 
benefit  certificate  see  notes  in  3 
L.R.A.(N.S.)  478;  39  L.R.A.(N.S.) 
370;  and  L.R.A.1915D,  130;  on  di- 
vorce as  affecting  wife's  right  to  in- 
surance upon  husband's  life,  see  note 
in  50  L.R.A.  552. 

1  Connecticut  Mutual  Life  Ins.  Co. 
V.  Schaofer,  94  U.  S.  457,  24  L.  ed. 
251;  Supreme  Commandery  of  Or- 
der of  Knights  of  Golden  Rule  v.  Ev- 
erding,  20  Ohio  Cir.  Ct.  R.  689,  11 
Ohio  C.  D.  419. 

2  See  Grogo  V.  Grego,  78  Miss.  443. 
28  So.  817.  See  §§  730,  730a,  731 
herein. 

3  Marquet  v.  Aetna  Life  Ins.  Co. 
128  Tenn.  213,  L.R.A.1915B,  749,  159 
S.  W.  7.33,  42  Ins.  L.  J.  1706. 

*  ITmnphrev  v.  Mutual  Life  Ins.  Co. 
of  N.  Y.  86  Wash.  672,  151  Pac.  100. 


PARTICULAR  INSURABLE  INTERESTS       §§  1056,  1U57 

It  is  held,  however,  that,  except  to  the  extent  of  premiums  paid 
by  her,  a  wife's  insurable  interest  as  beneticiary  or  as  assignee 
under  a  policy  on  her  husband's  life  is  terminated  by  a  divorce 
reoardless  of  the  question  whether  the  decree  was  based  upon  his 
fault  or  not,  and  the  question  was  held  not  affected  by  an  endow- 
ment feature  of  the  policy. ^  And  where  it  is  adjudged  and  de- 
creed that  the  husband  shall  keep  his  life  insured  in  a  certain  sum 
for  his  divorced  wife's  benefit  she  has  no  claim  for  that  specific 
amount  where  he  allows  the  policy  to  lapse  and  it  was  not  the 
intention  by  said  decree  to  award  judgment  for  the  amount  for 
which  the  husband  was  to  insure  his  life.^ 

§  1056.  Dower  interest. — A  dower  interest  gives  an  insurable 
interest.'  But  if  insured  has  a  dower  interest  only,  her  recovery 
is  limited  to  the  extent  thereof.^  And  where  a  widow's  interest  is 
confined  to  her  dower  and  a  lien  for  a  purchase  money  note  taken 
up  by  her  out  of  her  own  means  after  her  husband's  death.  Her 
interest  under  the  policy  may  also  include  a  claim  against  the  prop- 
erty for  payment  of  said  encumbrance,  although  barred  by  statute. 
The  insurer,  not  being  a  creditor  of  an  estate  or  interested  in  any 
manner  in  the  property  itself,  cannot  plead  •  the  statutory  bar 
against  such  claim.^  But  where  by  antenuptial  contract  the  hus- 
band's entire  property  rights  were  reserved  to  him  unaffected  by 
the  marriage  and  also  the  right  to  provide  for  her  by  deed,  gift 
or  will,  and  if  he 'did  not  so  provide  she  was  to  have  what  was, 
after  his  decease  without  so  providing,  held  to  be  a  life  e.state,  it 
was  decided  that  she  did  not  by  virtue  of  such  life  estate  obtain  any 
equitable  interest  in  the  proceeds  of  a  policy  on  the  property  in 
the  absence  of  any  agreement  or  covenant  that  the  husband  should 
insure  for  her  benefit  and  that  she  did  not  acquire  her  rights  by 
succession. ^° 

§  1057.  In  life  of  betrothed.— A  woman  engaged  to  be  married 
to  a  man  under  a  valid  contract  of  marriage  has  an  insurable  in- 
terest in  his  life,  there  being  no  statute  to  the  contrary  and  nothing 

5  Hatch  V.  Hatch,  35  Tex.  Civ.  cur,  J.') ;  Zebring's  Estate,  4  Pa.  Sup. 
App.    373,    80    S.    W.    411.      Citing    Ct.  243. 

Cheeves  v.  Anders,  87  Tex.  287,  47  » Home  Ins.   Co.  v.   Field,  42   111. 

Am.   St.   Rep.   207,  28   S.   W.   274:  App.  392,  24  Chic.  Leg.  News,  122. 

Schontield   v.    Turner,   75   Tex.   .324,  See  also  Hartford  Fire  Ins.   Co.   v. 

7  L.R.A.  189,  12  S.  W.  626.  Haas,   87  Kv.  531.  10  Ky.  L.  Rep. 

6  Campbell  v.   Campbell,  28  Okla.  573.  2  L.R.A.  64,  J)  S.  W.  720. 

838,  115  Pac.  1111.  ^  Hartford  Fire  Ins.  Co.  v.  Haas, 

'Louden  v.  Waddle,  98  Pa.  242,  87  Ky.  531,  2  L.R.A.  64,  9  S.  W. 
249  ("a  widow's  dower  is  not  merely   720. 

a  lien  but  an  estate  in  the  land"  and        ^°  Quarles    v._  Clayton,^  87    Tenn. 
she  has  an  insurable  interest. — Mer-   308,  3  L.R.A.  170,  10  S.  AN  .  505. 
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§  1057a  JOYCE  ON  INSURANCE 

in  the  case  to  show  that  the  policy  was  intended  as  a  wager."  And 
it  is  held  under  a  JMassachusetts  statute  that  the  betrothed  of  a  mem- 
ber may  be  the  beneficiary  under  a  certificate  in  a  mutual  benefit 
society,  where  she  is  partly  supported  by  money  received  by  him, 
notwithstanding  no  legal  obligation  rests  upon  him  to  render  such 
partial  support.^^ 

§  1057a.  In  employee's  life:  employer's  liability  insurance. — 
In  a  New  York  case  a  policy  was  issued  before  the  enactment  of 
the  statute  authorizing  an  employer  to  take  out  a  policy  of  acci- 
dent insurance  covering  his  employees  collectively  for  the  benefit 
of  such  as  may  be  injured. ^^  Said  policy  insured  a  manufactur- 
ing company  against  loss  of  property  and  included  loss  or  injury 
to  emploj^ees  caused  by  explosion  or  rupture  of  steam  boilers. 
There  was  considerable  doubt  as  to  exactly  what  was  intended,  but 
so  far  as  the  point  involved  here  is  concerned  it  was  declared  in 
the  appellate  division  that  if  at  the  time  the  contract  had  been 
made  the  deceased  had  been  an  employee  under  contract  for  a 
definite  and  unexpired  term  so  that  the  employer  would  have  then 
had  a  legal  right  to  or  interest  in  his  services,  said  employer  would 
have  such  an  interest  in  the  employee's  life  as  would  sustain  the 
insurance  but  he  was  not  employed  at  the  time  the  policy  was 
issued,  nor  subsequently  for  any  continuing  period  and  it  was 
held  that  in  so  far  as  the  insurance  contemplated  more  than  a  mere 
indemnity  and  one  which  undertook  to  insure  and  pay  for  the  life 
of  the  deceased  it  was  a  mere  wager  and  no  recovery  could  be  had 

^^  Connecticut. — Lemon  v.  Phoenix  Am.    St.    Rep.    637,   11   L.R.A.    144, 

Mutual  Life  Ins.  Co.  38  Conn.  294.  26  N.  E.  866,  under  Mass.  act  138:^, 

Missouri. — Chisholm     v.     National  e.  195,  see.  2.     See  Sui^reme  Council 

Capitol   Life   Ins.    Co.   52   Mo.    213,  American  Legion  of  Honor  v.  Perrj', 

14  Am.  Rep.  414,  27  Am.  Rep.  321.  140  Mass.  580,  5  N.  E.  634. 

New  York. — Bogart  v.  Thompsoii,        '•Affianced     wife:''     Betrothed     as 

53  N.  Y.   Supp.   622,  24  Misc.   581.  beneficiary,  see  §  764  herein. 

Texas. — Taylor   v.    Travelers    Ins.        On  betrothed  wife  as  "dependent" 

Co.  15  Tex.  Civ.  App.  254,  39  S.  W.  within  restrictions  of  beneficiaries  of 

185.  mutual  benefit  associations,  see  notes 

Wisconsin.— Opitz    v.    Karel,    118  in   2    L.R.A. (N.S.)    654;    36    L.R.A. 

Wis.  527,  62  L.R.A.  982,  99  Am.  St.  (N.S.)    208;    and    51    L.R.A.{N.S.) 

Rep.  1004,  95  N.  W.  948.  726. 

On  right  to  insure  life  of  betrothed        ^^  Insurance  without  consent  of  in- 

husband,  see  note  in  53  L.R.A. 825;  sured.     Consol.  Laws  1909,  e.  33,  sec. 

on  validity  of  life  insurance  for  beii-  55;  Laws  1892,  c.  690,  am'd  L.  1902, 

efit  of  betrothed  wife,  see  note  in  19  c.  437. 
L.R.A.  187.  On  consent  of  pei-son  whose  life  is 

^^  McCarthy  v.  New  England  Or-  insured   as  a  condition,  see  note   in 

der  of  Protection,  153  Mass.  314,  25  56  L.R.A.  586. 
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upon  the  policy  without  proof  of  an  insurable  interest  in  the  life 
of  deceased.^* 

§  1058.  In  servant's  life:  actor's  life. — A  master  has  an  insur- 
able interest  in  the  life  of  his  servant ;  ^^  so  has  a  manager  in  the 
life  of  an  actor  employed  in  that  capacity.^^  And  one  who  employs 
another  to  go  to  the  mines,  and  work  in  his  place  as  a  substitute, 
may  insure  the  latter's  hfe."  And  in  case  a  servant  insures  his 
life  and  assigns  the  policy  to  the  master,  under  an  agreement  that 
the  latter  shall  pay  the  premiums  and  advance  his  salary,  and  the 
employee  is  shortly  thereafter  discharged,  and  dies,  his  executors 
may  recover  the  amount  of  the  policy,  less  the  premiums  paid.^^ 

§  1059.  In  master's  life. — A  servant  has  been  held  to  have  such 
an  interest  as  to  enable  him  to  insure  his  master's  life.^^ 

§  1060.  Earnings  of  another:  life. — One  who  is  interested  in 
another's  earnings  has  an  insurable  interest  in  such  other's  life; 
as  in  case  the  latter,  for  a  valuable  consideration,  has  agreed  to 
work  a  year  in  the  mines  and  to  give  the  former  a  quarter  of  what 
he  makes,  and  upon  the  loss  of  the  insured  hfe  within  the  year  the 
whole  insurance  money  is  recoverable.^" 

14  Embler  v.  Hartford  Steam  Boil-  ^^  Hebden  v.  West,  3  Best  &  S. 
er  Ins.  Co.  40  N.  Y.  Supp.  450,  8  579,  7  L.  T.  N.  S.  854.  In  this 
App.  Div.  186.  The  case  was  af-  case  plaiutiff  had  been  for  twenty 
firmed  158  N.  Y.  431,  44  L.R.A.  512,  years  clerk  in  a  bank  of  which  P. 
53  N.  E.  217,  wherein  it  was  held  that  was  managing  partner.  Plaintiff  re- 
the  policy  was  to  be  deemed  as  hav-  ceived  six  hundred  pounds  salary  per 
ing  been  intended  at  most  as  a  pe-  year,  to  continue  for  seven  years.  He 
cuniary  indemnity  to  an  employee's  owed  the  bank  four  thousand  seven 
legal  representatives  for  the  loss  sus-  hundred  pounds,  Avhich  P.  assured 
talned  by  them  in  consequence  of  his  him  he  should  not  be  called  on  to 
death  and  that  but  one  recovery  pay  as  long  as  he  (P.)  hvod.  Plain- 
should  be  permitted  to  the  legal  rer)-  tiff  insured  P.'s  life  with  the  latter's 
resentatives.  permission.     Upon  P.'s  death  it  was 

"  Miller  "v.   Eagle   Life   &  Health  held  that   plaintiff   could   not   insure 

Ins.  Co.  2  E.  D.  Smith  (N.  Y.)  268,  P.'s  life  by  reason  of  a  bare  promise 

292.    "So  I  apprehend  a  master  hav-  as  to  the  collection  of  the  debt,  but 

ing  a  legal  title  to  the  labor  of  his  that  he  did  have  an  insurable  interest 

servant  for  a  term  of  years  has  an  in   such   life,   by  reason   of  his   em- 

insurable  interest  in  the  life  of  such  ployment  by  P.  for  a  term  of  seven 

servant,  and  within  the  exception  in  years,  to  the  extent  of  as  much  of 

our    statute    the    insurance    mav    be  the  period  of  seven  years  as  remained 

made     for    the    master's     indemnity  at  the  time  the  policy  was  effected, 

against    the   loss  of   his   services,  by  zniorrell  v.  Trenton  Mutual  Fire 

his   death:"     Per  the  court.  &  Life  Ins.  Co.  10  Cush.  (64  Mass.) 

16  22  Lond.  Law   -Mag.  N.  S.  347.  282,  57  Am.  Dec.  92.     Considered  in 

17  Trenton  Mutual  Life  &  Fire  Ins.  Connecticut  Mutual  Life  Ins.  Co.  v. 
Co.  V.  Johnson,  24  N.  J.  L.  576.  Luchs,  108  U.  S.  498,  506,  2/   L.  ed. 

18  Scott  V.  Roose,  3  Ir.  Eq.  170.  800,  2  Sup.  Ct.  949. 
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§  1061.  Promise  to  support  one  not  a  relative:  life. — It  is  held 
in  Pennsylvania  that  the  insurance  by  one  of  the  life  of  another 
living  with  him,  and  whom  he  has  supported  and  promises  to 
support  as  long  as  she  lives,  is  not  a  wager  policy,  although  the 
insured  was  not  a  relative.  This  was  so  held  upon  an  action  by 
the  executor  of  the  insured  to  recover  the  balance  of  the  insurance 
money  remaining  over  the  expense  incurred  in  such  support.^  Al- 
though in  another  case  in  the  same  state  it  was  declared,  under 
substantially  similar  facts,  that  only  enough  could  be  retained  of 
the  insurance  money  to  cover  the  expenses  incurred  in  such  sup- 
port, and  that  the  remairder  belonged  to  the  estate  of  the  insured.^ 
It  is  also  decided  that  if  a  woman  agrees  to  furnish  a  man  with  a 
home,  and  marry  him  if  she  can  obtain  a  divorce,  and  to  pay  the 
premiums  on  the  policy,  that  he  may  validly  insure  his  life  for 
her  benefit.^ 

§  1062.  Promise  to  support  relative:  life. — A  promise  to  sup- 
port a  relative  and  provide  her  with  a  home  is  a  sufficient  con- 
sideration for  the  assignment  of  a  policy  on  her  life  where  the 
transaction  is  bona  fide,  and  the  insured  is  a  childless  laboring 
woman  living  separately  and  apart  from  her  husband.'*  So  it  is 
held  in  Louisiana  that  if  the  relationship  warrants  a  claim  for  sup- 
port, that  it  constitutes  a  sufficient  insurable  interest.* 

§  1062a.  Person  in  loco  parentis.-— A  young  woman  has  an  in- 
surable interest  in  the  life  of  a  man  who  without  any  legal  obliga- 
tion so  to  do  voluntarily  provides  her  with  means  to  obtain  an 
education,  gives  her  employment  at  times,  and  by  his  conduct  and 
promises  justifies  an  expectation  on  her  part  of  a  continuance  of 
his  quasi-parental  care  during  his  life;  and  an  assignment  to  her 
of  a  policy  issued  to  him  upon  his  life  is  valid  and  enforceable.^ 
So  a  child,  who  is  not  a  blood  relatiyn  who  is  taken  by  insured  and 
supported  and  cared  for,  and  who  is  dependent  for  support  on 
insured  has  an  insurable  interest  in  her  life.'^ 

^  Batdorf  v.  Fehler,  6  Sadler  (Pa.)  lowing,  and  see  note  on  insurable  in- 

559,  9  Atl.  468.  terest  in  relative,  84  Am.  Dec.  291. 

^  Seigrist  v.  Schmoltz,  113  Pa.  St.  ^  Carpenter  v.  United  States  Life 

326,  6  Atl.  47.  Ins.    Co.   161   Pa.    St.    9,   23   L.R.A. 

3  Johnson    v.    Van    Epps,    14    111.  571,   41  Am.   St.   Rep.   880,  28   Atl. 

App.  201,  aff'd  110  111.  551.  943.      See   McGraw   v.   Metropolitan 

*  Fitzgerald    v.    Hartford    Life    &  Life  Ins.  Co.  of  N.  Y.  5  Pa.  Super. 

Annuity   Ins.    Co.   56   Conn.    116,   7  Ct.  488,  28  Pitts.  L.  J.  170,  41  Wkly. 

Am.   St.   Rep.   288,  13   Atl.   673,   17  N.   C.   62    {considered  under  §   1069 

Atl.  411    (two  judges  dissenting).  herein). 

^  Rorabach   v.   Piedmont   Life   Ins.  '''  Berdan  v.  Milwaukee  Mutual  Life 

Co.  35  La.   Ann.   233,  48  Am.   Rep.  Ins.  Co.  136  Mich.  396,  11  Dec.  Leg. 

239,  per  the  court.     See  sections  fol-  W.  46,  99  N.  W.  411. 
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§  lOG 


§  1063.  Parent  and  child:  life, — We  have,  under  prior  sections,* 
<;onsidered  the  questi(ni  of  pecuniary  interest,  consanguinity  or 
af'Iinity  and  have  stated  the  general  rule  applicable  to  an  insurable 
interest  in  a  life  and,  while  the  decisions  are  far  from  harmonious, 
there  is  certainly  an  evident  disposition  at  the  present  day  on  the 
part  of  some  of  the  courts  to  formulate  a  rule  that  the  mere  rela- 
tion of  the  parties,  in  case  of  parent  and  child,  gives  an  insurable 
interest  in  tlie  hfe  of  the  parent  or  child,  on  the  ground  of  morals 
and  natural  affection.^ 


On  insurable  interest  in  life  of  fos-  249,    77    Am.    Dec.    360;    Looniis    v. 

ter  child  or  foster  parent  see  note  in  Eagle  Life  &  Health  Ins.  Co.  G  Gray 

46  L.R.A.(N.S.)   779.  (72  Mass.)   396   (so  declared  by  the 

*  §§  888,  899  herein.  court,  although  the  case  was  directly 

^  United  States. — Central  Bank  of  decided  on  the  ground  that  the  father 
Washington  (Washington  Central  had  a  pecuniary  interest  in  the  life 
Bank)  v.  Hume,  128  U.  S.  195,  205,  of  a  minor  son,  as  he  was  entitled 
32  L.  ed.  370,  9  Sup.  Ct.  Rep.  41  to  his  earnings), 
(policy  was  upon  the  father's  life.  New  York. — Grattan  v.  National 
made  by  the  wife  for  the  benefit  of  Life  Ins.  Co.  15  Hun  (N.  Y.)  74; 
herself  and  their  children,  that  is  in  Miller  v.  Eagle  Ins.  Co.  2  E.  D.  Smith 
at  least  some  of  the  companies,  and  (N.  Y.)  286;  Hoyt  v.  New  York 
it  was  declared  that  the  wife  and  chil-  Ins.  Co.  3  Bosw.  (N.  Y.)  440. 
drcn  had  an  insurable  interest,  al-  Pennsylvania. — Corson's  Appejil, 
though  there  was  a  question  as  to  113  Pa.  St.  438,  57  Am.  Rep.  479, 
creditors  rights)  ;  Warnock  v.  Davis,  6  Atl.  213,  4  Cent.  Rep.  307;  Reserve 
104  U.  S.  775,  779,  26  L.  ed.  924  Mutual  Life  Ins.  Co.  v.  Kane,  81  Pa. 
(so  declared  by  the  court  in  discuss-  St.  155,  9  Phila.  (Pa.)  234,  22  Am. 
ing  the  question  of  what  constitutes  Rep.  741  (in  this  case  the  son  was 
an  insurable  interest  although  the  liable  under  the  Poor  Law  for  his 
point  decided  was  that  a  person  can-  father's  support.  But  see  Life  Ins. 
not  assign  a  policy  on  his  life  to  one  Clearing  Co.  v.  O'Neill,  106  Fed.  800, 
without  insurable  interest)  ;  Schaefer  45  C.  C.  A.  641,  54  L.R.A.  225,  under 
V.  Connecticut  Mutual  Life  Ins.  Co.  Pa.  Poor  Law,  act  1836,  hereinafter 
94  U.  S.  457,  460,  24  L.  ed.  251  (de-  considered  under  this  section). 
clared  to  be  well  settled,  and  the  South  Carolina. — Crosswell  v.  Con- 
statement  has  been  so  frequently  cited  nectieut  Indemnity  Assoc.  51  S.  Car. 
as  to  give  it  force  although  the  main  103,  28  S.  E.  200  (relationship  alone 
questions  decided  were  as  to  the  effect  sufficient), 
of  divorce  and  assignment).           •  Virginia. — Crismond's     Admr.     v. 

7ou'a.— Williams     v.     Washington  Jones,   117  Va.   34,  83   S.   E.   1045; 

Life  Ins.  Co.  31  Iowa,  541.  Valley  Mutual  Life  Assoc,  v.  Teewalt, 

Kentucky. — Wood  v.  Wood's  Admr.  79  Va.  421. 

130   Ky.   i62,   19   L.R.A. (N.S.)    233,  Encilund.—SNakeman  v.  Metropoli- 

113    S.    W.    79     (relationship    alone  tan  Life  Ins.  Co.  30  Ont.  705  (parent 

sufficient).  has  on  life  of  child). 

Maine. — Mitchell  v.  Union  Life  Ins.  See  note  54  L.R.A.  225,  on  insur- 

Co.   45   Me.    104,   71   Am.   Dec.   529  able  interest  on  life  of  itavent  or  child 

(in   this   case   the   son   was   a  minor  or  other  relative  by  blood, 

and  advances  had  been  made  him).  As     to     pecuniary     interest:     con- 

Massachusetts. — Forbes   v.   Ameri-  sanguinity  or  affinity,  see  §  899  here- 

can  Life  Ins.  Co.  15  Grav  (81  Mass.)  in. 
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So  it  is  held  that  a  mother  has  an  insurable  interest  in  her  son's 
life ;  ^°  a  daughter  in  her  father's  life ;  "  an  adult  son  in  his 
mother's  life,  although  he  is  not  dependent  upon  her  for  support 
and  has  ho  direct  pecuniary  interest  in  her  life ;  ^^  and  a  son  has 
a  sufficient  insurable  interest,  by  reason  of  the  relationship,  in 
the  life  of  his  mother  to  sustain  an  assignment  to  him  of  a  policy 
on  her  life,  procured  by  her  for  her  daughter's  benefit  who  joins 
in  the  assignment,  where  such  policy  is  not  a  wager. ^^  Nor  does 
the  want  of  insurable  interest,  by  reason  of  relationship,  of  a  son 
in  his  father's  life  preclude  the  latter  from  insuring  his  own  life 
for  the  son's  benefit.^*  So  a  son  has  an  insurable  interest,  under  a 
policy  taken  out  by  his  mother,  on  her  life,  payable  to  him  if  liv- 
ing, otherwise  to  her  estate,  even  though  he  pays  all  the  premiums 
except  the  first,  as  man,ager  of  her  estate. ^^  But  the  question  of 
the  daughter's  insurable  interest  becomes  immaterial  where  the  evi- 
dence shows  her  identity  with  the  person  designated  as  payee,  an^ 
the  amount  of  the  insurance  is  paid  into  court  by  the  insurer  upon 
an  admission  of  liability  to  the  insured's  daughter,  if  surviving.^* 
If  the  premiums  on  a  policy  on  the  son's  life  in  the  name  of  his 
wife  are  paid  by  the  father,  he  becomes  simply  a  creditor  of  the 
son's  estate  for  the  amount  paid.^' 

It  is,  however,  distinctly  held  in  other  cases  that  such  interest 
does  not  arise,  and  is  not  to  be  presumed  from  mere  relationship 
and  natural  affection,  and  that  a  daughter  must  allege  and  prove 
a  pecuniary  interest  in  order  to  recover  an  insurance  on  her 
mother's  life.^^  So  in  England,  the  word  "interest"  under  the 
statute,  prohibiting  insurances  upon  lives  by  way  of  gaming  or  wag- 
ering, means  a  pecuniary  interest  and  the  policy  is  void  where 
the  father  has  no  pecuniary  interest  in   his  son's  life,^^   and  a 

10  Neal's  Admr.  v.  Shirley's  Admr.  lee,  42  Ind.  App.  82,  84  N.  E.  1101. 
137  Ky.  818,  127  S.  W.  471.  See  §§  76G  et  .seq.  790a  Iierein. 

11  Farmers'  &  Traders'  Bank  v.  i^  Heinlein  v.  Imperial  Life  Ins. 
Johnson,  118  Iowa,  282,  91  N.  W.  Co.  101  Mich.  250.  45  Am.  St.  Rep. 
1074.  409,    25   L.R.A.    627,   and    note    (on 

12 Woods  V.  Riner  (Woods  v.  Woods'  vight  to  take  life  insurance  for  bene- 

Admr.)  130  Ky.  162, 19  L.R.A. (N.S.)  fit  of  .stranger),  59  N.  W.  615. 

233   (annotated  on  insurable  interest  i*?  Standard   Life   &   Accident   Ins. 

of  adult  child  in  life  of  parent)  ;  113  Co.  v.   Catlin,  106  Mich.  138,  63  N. 

S.  W.  79.     See  Crosswell  v.  Connect-  W.  897. 

icut  Indemnity  Assoc.  51  S.  Car.  103,  i^  Love  v.  Love,  11  Cent.  Rep.  410^ 

28  S.  E.  200";   Crismond's  Admr.  v.  22  AVkly.  N.  C.  119,  12  Atl.  498. 

Jones,  117  Va.  34,  84  S.  E.  1045.  i^  Continental  Life  Ins.  Co.  v.  Vol- 

13  Crosswell  v.  Conneclicut  Indem-  ger,  89  Ind.  572,  46  Am.  Rep.  185. 

nity  Assoc.  51  S.  Car.  103,  28  S.  E.  See  §  899  herein. 

200.  i^IIalford  v.   Kymer,  10  B.   &  C. 

1*  New  York  Life  Ins.  Co.  v.  Green-  724. — Lord     Tenterden ;     life     assur. 
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mother  merely  because  of  tlie  relation  has  no  insurable  interest  in 
her  son's  life  at  least  not  suflicient  to  enable  her  to  obtain  a  policy 
thereon. '^^  So  wliere  a  mother  is  not  dependent  upon  her  son,  it 
is  held  that  she  has  no  interest  in  his  life  which  she  may  insure.' 
Nor  has  a  son  an  insurable  interest  in  his  father's  life  by  reason 
of  relationship  where  there  is  no  pecuniary  interest.''  So  a  son 
must  have  a  well-founded  or  reasonable  ex])ectation  of  some  pecu- 
niary advantage  to  be  derived  from  the  continuance  of  the  father's 
life,  where  they  both  live  independently,  and  each  has  sullicient 
means,  and  the  son  is  of  mature  years.^  Nor  has  a  son  any  in- 
surable interest  in  his  mother's  life  nor  can  his  father  transfer 
his  interest  to  him  by  an  agreement  that  the  son  insure  his 
mother's  life  and  support  his  father  out  of  the  proceeds  there- 
from,'* and  a  son  has  no  insurable  interest  in  his  mother's  life 
where  she  is  an  aged  woman  and  there  is  nothing  justifying 
ajiy  inference  that  she  has  or  would  in  any  event  be  of  sufficient 
ability  to  support  him  and  there  is  nothing  to  show  any  expecta- 
tion of  pecuniary  or  material  benefit  to  him  from  the  continuance 
of  her  life,  nor  does  he  obtain  any  insurable  interest  under  a  stat- 
ute relating  to  paupers  which  creates  no  legal  liability  for  main- 
tenance of  the  mother  or  son  except  in  behalf  of  the  county  or 
town.^  Under,  a  Federal  decision  relationship,  alone  does  not  give 
an  adult  son  an  insurable  interest  in  his  father's  life,  nor  is  such 
interest  created  under  a  poor  law  imposing  primarily  upon  the  dis- 
trict or  county  the  duty  of  caring  for  indigent  persons  with  the 
right  to  resort  for  such  maintenance  to  either  the  son  or  father, 
etc.  of  such  pau])er.  An  adult  son,  however,  in  such  case  would 
have  an  insurable  interest  in  his  father's  life  for  expenditures 
actually  made  or  to  be  made  for  such  maintenance  or  where  he 

act  1774  (14  Geo.  III.  C.  48)  sees.  1,  See  Gambs  v.  Covenant  Mutual  Life 

3;      Attorney     General     v.     Rhirray  Ins.  Co.  50   Mo.  44. 
[1903]  K.  B.  L.  R.  64.     See  Wortli-       *  Sclnvcrdl    v.    Schwerdt,    235    111. 

ington    V.    Curtis,    1    Ch.    Div.    419 ;  38(),  85  N.  E.  613. 
Shilling  V.  Aooidental  Death  Ins.  Co.        ^  People's   Mutual   Benetlt    Soc.   v. 

1  Fosl.  &  F.  116,  27  L.  J.  Ex.  16.  Teni])lolon.  16  Ind.  App.  126,  44  N. 

20  Prudential  Ins.  Co.  of  America  E.  809,  26  L.  .1.  484,  Rev.  Stat.  1893, 

V.  Hunn,  21  Ind.  App.  525,  69  Am.  c.   10 (,  citing   Burton  v.  Connecticut 

St.  Kcp.  380,  52  N.  E.  772.  i\lutual  Life  Ins.   Co.  119   Ind.  207, 

1  Elsey  V.  Odd  Fellows'  Mutual  Re-  21  N.  E.  746;  Continental  Life  Ins. 
lief  Assn.  142  Mass.  224,  7  N.  E.  844-  Co.  v.  Vogler,  89  Ind.  572,  46  Am. 

2  Ciiicago  Guaranty  Fund  Life  Soc.  Rej).    185,    and    dechiring    that    "the 
V.  Dvon,  79  111.  App.  100.  rule   recognized    in    Reserve    ^Mutual 

3  Cruardian  Mutual  Life  Ins.  Co.  v.  Life    Ins. '  Co.    v.    Kane,    81    Pa.    St. 
Hogan,  80  111.  35,  22  Am.  Rep.  180.  155,  does  not  prevail  in  Indiana." 
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has  a  reasonable  expectation  that  his  father  will  be  of  sufficient 
ability  to  respond  to  calls  for  the  son's  support.^ 

§  i063a.  Same  subject:  mourning  or  funeral  expenses:  indus- 
trial or  collecting  society:  validating  statute:  fraud  of  agent:  re- 
scission.— Under  an  English  decision  no  insurable  interest  is  cre- 
ated in  a  son  by  the  contingency  that  he  may  be  under  a  moral 
though  not  a  legal  obligation  to  pay  his  mother's  funeral  expenses.''^ 

Under  another  English  decision  it  appeared  that  the  plaintiff 
effected  two  policies  with  the  defendants,  on  the  lives  of  his  father 
and  mother  respectively,  to  cover  his  expenses  for  mourning  in 
the  event  of  their  death.  He  was  induced  to  do  so  by  the  fraudu- 
lent misrepresentations  of  the  defendants'  agent  that  such  policies 
would  be  valid,  whereas  the  agent  knew  they  were  in  fact  invalid 
for  want  of  insurable  interest.  Thereafter  the  assurance  com- 
pany's act  w^as  passed  which  provided  that:  "no  policy,  effected 
before  the  passing  of  this  Act  with  a  collecting  society  or  industrial 
insurance  company  shall  be  deemed  to  be  void  by  reason  only 
that  the  person  effecting  the  policy  had  not,  at  the  time  the  pohcy 
was  effected,  an  insurable  interest  in  the  life  of  the  person  assured 
.  .  .  if  the  policy  was  effected  by  or  on  account  of  a  person 
who  had  at  the  time  a  bona  fide  expectation  that  he  would  incure 
expenses  in  connection  with  the  death  or  funeral  of  the  assured, 
and  if  the  sum  assured  is  not  unreasonable  for  the  purpose  of  cov- 
ering those  expenses,  and  any  such  policy  shall  enure  for  the 
benefit  of  the  person  for  whose  benefit  it  was  effected  or  his  as- 
signs." *  It  was  held,  that  said  act  did  not  validate  policies  which 
would  otherwise  come  within  its  meaning,  if  such  policies  had 
been  obtained  by  fraud.  It  was  also  decided  that  said  act  did  not 
affect  the  son's  right  to  claim  rescission  of  the  policy  on  the  ground 
that  he  had  been  induced  to  effect  it  by  the  fraudulent  representa- 
tion that  he  had  an  insurable  interest  in  the  life  of  the  person 
insured  in  respect  to  the  expenses  therein  mentioned,^ 

6  Life    Insurance    Clearing    Co.    v.  inquiry,   whether   such   interest   does 

O'Neill,  106   Fed.  800,  45   C.   C.  A.  in  reality  exist." 

641,    54   L.R.A.    225,    30   Ins.    L.    J.        '  Harse  v.   Pearl   Life   Assur.   Co. 

603,  Pa.  act  1836,  sec.  28,  P.  L.  547,  [1903]  2  K.  B.  L.  R.  92.     See  Elson 

the   court— McPherson,   D.   J.,   said:  v.  Crooker,  106  L.  T.  N.   S.   (1912) 

"We  think  it  cannot  be  doubted  that  462   (under  life  assur,  act  1774   [14 

the  tendency  of  the  recent  decisions  Geo.   III.   c.   48]    sees.   1,   2;   Assur. 

is  to  insist  upon  an  actual  or  pre-  Companies  act  1909  [9  Edw.  VII.  c. 

sumed    per-uniary    interest    in    every  49]  sec.  36  .(2)  ;  2  Butterworth's  20th 

case   (alUiouo:h  such  interest  may  no  Cent.  Stat.  p.  446). 
doubt  be  contingent,  and  to  some  ex-       ^  Assurance    companies    act,    1909, 

tent  undefined),  and  to  give  relation-  sec.  36,  subs.  2. 

ship  its  proper  place  by  regarding  it        ^  Tofts  v.  Pearl  Life  Assurance  Co. 

merely  as  an  important  factor  in  the  84  L.  J.  K.  B.  286   [1915]   1  K.  B. 
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189,  112  L.  T.  140,  59  S.  J.  73,  31    statute  does  not  deal  with  the  right 
T.  L.   R.  29 — C.   A.   dismissing  Ap-    of  action  arising  from  fraud, 
peal,  S.  J.  73,  31  L.  T.  R.  29,  which        "In  the  case  of  Johnson  v.  Refuge 
athrms  110  L.  T.  190.     In  this  case    Assurance  Co.  (not  reported)  in  this 
the  court  per  Buckley,  L.   J.,  said:    court  Lord  Alverstone,  C.  J.,  and  Sir 
"It  is  said  that,  though  the  policies    Samuel  Evans  have  expressed  opin- 
were  obtained  by  the  fraudulent  rep-    ions  which,  tiiough  they  may  not  be 
resentation  that' the  plaintiff  had  an    binding  upon  us  as  perhaps  not  neces- 
insurable  interest   for  mourning   ex-    sary  for  the  decision  of  the  case,  are 
penses,  sec.  36,  subs.  2,  of  the  assur-    in  consonance  with  the  view  I  have 
ance  companies  act,  1909,  has  made    expressed.      Lord    Alverstone    said : 
them  valid  as  from  the  date  of  the    'In  my  opinion  to  bring  a  policy  of 
passing  of  the  act,  sec.  36,  subs.  2,    this  kind  within  the  statute  it  must 
contains     a     provision,     as     regards   be  a   policy  that   has   not   been   ob- 
future       poUcies,       that       collecting    tained    by    fraud.      It    must    be    an 
societies     and     industrial     assurance    honest    and   bona  fide   policy.'      The 
companies  may  issue  policies  insuring    policy  in  that  case  was  a  policy  in- 
money   to   be   paid   for   the   funeral    tended    to    be    effected    by    the    son 
expenses    of   certain    near    relations,    upon  the  life  of  his  father.     It  pur- 
including  parents.     Subs.  2,  which  is   ported,  however,  to  have  been  effected 
applicable  here,  deals  with  the  past,    by  the  father  when  in  point  of  fact 
[The  learned  judge  read  the  sub-sec-    it  had  not.     The  words  which  I  have 
tion.]     It  is  said  that  each  of  these   read  from  the  judgment  of  Lord  Al- 
policies   comes   within    the   words   of    verstone  imports  this,  that   a  policy 
Jhat  sub-section,  and  is  now  not  void    of  the  kind  of  which  he  was  speaking 
by  reason  of  the  plaintiff's  not  having    might  have  been  brought  within  the 
had  at  the  time  when  it  was  effected,    statute   under  certain   circumstances, 
an  insurable  interest,  if  he  had  a  bona    and    Lord    Alverstone    said    that    to 
fide  expectation  that  he  would  incur    bring  a  policy  within  the  statute  must 
expenses  in  connection  with  the  death    be  one  not   obtained  bv  fraud.      Sir 
of  the  assured.     I  will  assume  that    Samuel  Evans  said:     'I  want  to  say 
this  is  so;  that  these  policies  would,    one  word  on  the   defense  raised  on 
apart  from  fraud,  have  become  valid    the  assurance  companies  act  of  1909, 
policies  as  from  the  date  of  the  pass-    sec.   30,  subs.   2.     In   my   view  once 
ing   of   the   act.      The    county   court    you  have  a  case  of  this  kind  with  a 
judge  has  found  that  the  plaintiff'  had    policy  obtained,  as  it  is  shown  how 
no   such   bona  fide   expectation,   and    this    policy    was    obtained,    by    false 
that  of  itself  would  be  an  answer  to    misi'epresentations,  putting  it   short- 
the  defendants'  contention  upon  the    ly,  by  fraud,  this  section  of  the  Act 
act.    However  I  pass  that  by,  becavtse   of    Parliament    has    no    application 
there  is  another  answer  which  renders   whatsoever.'    In  my  opinion  the  stat- 
it    unnecessary    to    consider    it.      In    ute  has  no  eft'ect  upon  the  right  of 
my  opinion,  the  effect  of  the  sub-sec-    the  plaintiff'  to  sue  in  fraud  to  set 
tion    is   that   in   consequence   of   the   aside  the  policies, 
words  'by  reason   only'  there  is  re-        "Tlic  appeal  nuist  be  dismissed." 
moved  the  objection  to  such  a  policy        Phillimore,  L.  J.,  said:     "I  agree 
which  arises  from  the  state  of  facts    .     .     .     Sec.  36,  subs.  2.  of  the  assur- 
being    such    as    is    described    in    the   ance  companies  act,  1909,  enables  a 
sub-section.      But   nowhere   does   the    plaintiff  in  certain  circumstances  to 
sub-section   say   that,   if   a  policy   is    recover  on  a  policy  of  insurance  not- 
capable    of    being    attacked    on    the    withstanding  that  he  had  not  an  in- 
ground  of  fraud,— not  simply  on  the    surable  interest  at  the  time  wlien  th'.> 
ground  of  insurable  interest— such  a    policy  was  issued.     I  do  not   intend 
right  of  action  is  taken  away.     The    to  deal  with  the  Cjuestion  whether  or 
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§  1064.  Unborn  child. — An  unborn  child  may  be  provided  for 
by  a  father  in  a  regular  life  policy,  even  though  he  be  not  named.^° 

§  1064a.  Illegitimate  children.— In  Texas  illegitimate  children 
have  an  insurable  interest  in  the  life  of  their  father  where  he  is 
under  a  moral  obligation  to  support  and  maintain  them." 

§  1065.  Son  in  father's  property.— If  a  father  and  son  combine 
to  defraud  the  father's  creditors,  and  obtain  an  insurance  on  the 
latter's  property  in  the  son's  name,  the  policy  cannot  be  reformed 
to  enable  the  father  to  sue  upon  it,  on  the  ground  of  a  parol  agree- 
ment that  it  should  be  for  the  father's  benefit,  and  the  son  has  no 
such  insurable  interest  as  will  enable  him  to  maintain  an  action 
thereon. ^2  g^^t  an  heir  expectant  who  receives  the  rents  and  profits, 
pays  taxes  and  exercises  all  acts  of  ownership  over  land  of  which 
he  has  been  placed  in  possession  by  his  father  who  had  bought  it 
for  him  and  has  informed  him  that  he  has  devised  it  to  him,  has 
an  insurable  interest  therein  for  he  has  a  reasonable  expecta- 
tion of  inheriting  and  becoming  the  owner  in  fee,  even  though 
the  father  is  not  the  owner  in  fee-simple  but  his  title  is  merely 
one  in  expectancy  which  will,  under  certain  conditions,  ripen  into 
one  absolute,  as  he  had  bought  the  land  at  a  master's  sale  in  par- 
tition, and  the  deed  had  not  been  issued  to  him  because  the  time 
for  confirmation  of  the  report  had  not  elapsed,^^  and  a  minor  son 
has  an  insurable  interest  in  property  and  is  the  owner  thereof 
where  his  father  holds  the  naked  legal  title  as  trustee  for  him,  the 

not  in  this  particular  case  these  Edw.  VII.  c.  49)  sec.  36,  47  British 
policies  are  brought  within  the  Ian-  Stat.  pp.  236,  251:  "(1)  Amongst 
guage  of  the  statute,  that  is  to  say,  the  purposes  for  which  collecting 
whether  mourning  expenses  are  'ex-  societies  and  industrial  assurance 
peases  in  connection  with  the  death  companies  may  issue  policies  of  As- 
of  the  assured,'  or  whether  the  sum  surance,  there  shall  be  included  insur- 
assured  was  or  was  not  unreasonable,  ing  money  to  be  paid  for  funeral 
or  the  like.  I  assume  for  the  pur-  expenses  of  a  parent,  grandparent, 
poses  of  this  case  that  these  policies  grandchild,  brother  or  sister."  (Then 
would  be  made  valid  by  see.  36,  subs,  follows  quotation  from  statute  given 
2,  apart  from  fraud.  above  in  text.) 

"Assuming  that  they  would  be,  the       i°  Sauerbier  v.  Union  Central  Life 
plaintiff  is  not   thereby   deprived  of   Ins.  Co.  39  111.  App.  620. 
his  right  to  say  that  he  was  induced        "  Overton   v.   Colored   Knights  of 
to  enter  into  the  policies  by  fraud,   Phythias,  —  Tex.  Civ.  App.  — ,  173 
that  the  policies  are  therefore  void-    S.  W.  472. 

able  at  his  instance,  and  to  claim  re-        Illegitimate  child  as  beneficiary,  see 
scission  and  repayment  of  the  premi-   §  787b  herein. 

ums  which  he  has  paid.     The  appeal       ^^  Baldwin    v.    State    Ins.    Co.    60 
must  be  dismissed."     See  also  Wolen-    Iowa,  497,  15  N.  W.  300. 
berg  V.   Roval   Co-operative   Collect-        ^3  Home    Ins.    Co.    v.    Mendenhall, 
ing  Socictv,"  84  L.  J.  K.  B.  1316,  112    164  111.  458,  36  L.R.A.  374,  45  N.  E. 
L.  T.  1036.  1078,  26  Ins.  L.  J.  768,  aff'g  64  111. 

Assurance  companies  act  1909    (9    App.   30. 
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deed  having  been  made  to  the  father  to  enable  the  son  to  mortgage 
the  property.^* 

§  1065a.  Parent  in  child's  separate  property:  statute. — Under 
the  Georgia  statute  a  parent  may  insure  the  separate  property  of 
his  cliild  and  the  recovery  is  held  by  him  in  trust  for  such  child 
so  that  the  insurance  when  made  must  be  in  the  parent's  represen- 
tative capacity  as  the  statute  gives  him  no  individual  insurable  in- 
terest in  the  property. ^^ 

§  1066.  Son-in-law:  mother-in-law:  stepson:  stepfather:  life. 
— A  son-in-law  has  no  insurable  interest  in  the  life  of  his  mother- 
in-law,^^  neither  by  reason  of  his  relationship,  nor  because  she 
lives  with  him  and  is  dependent  upon  him  for  support;  nor 
does  he,  for  the  latter  reason,  acquire  an  interest  as  a  creditor  in 
her  life.  If  the  policy,  in  such  case,  be  a.ssigned,  the  assignee  is 
only  entitled  to  claim  the  amount  of  fees  and  expenses  disbursed, 
and  if  he  collects  the  money,  he  must  account  for  the  balance 
thereof  to  the  estate.^'^  But  a  woman  ha.s  an  insurable  interest  in 
the  life  of  her  son-in-law,  sufhcient  to  uphold  an  assignment  of  the 
policy,  where  Ihey  are  living  together  as  one  family,  keeping  a 
boarding  house,  and  dividing  the  profits  between  them,  even  though 
the  agreement  to  do  so  may  be  terminated  at  the  option  of  either 
party,  and  she  may  collect  the  proceeds  of  a  policy  on  his  life 
where  she  has  paid  the  premiums. ^^ 

A  stepson  has  no  insurable  interest  in  his  stepfather's  life  by 
reason  of  the  connection,^^  nor  in  his  stepfather's  father's  life.^"  Nor 
has  a  stepson  any  insurable  interest  in  his  stepfather's  life,  where  he 
has  a  separate  home  and  family  of  his  own,  and  is  not  a  creditor, 
nor  in  any  way  dependent  upon  or  responsible  for  the  support  of 
the  stepfather.'' 

"  Cummings  v.  Dirigo  Mutual  Fire  Ins.  Co.  v.  Mead,  39  Ind.  App.  215, 

Ins.  Co.  112  Me.  379,  92  All.  298.  79  N.  E.  526. 

15  Fox  V.  Queen  Ins.  Co.  124  Ga.  ''  Stambaugh  v.  Blake  (1888)  Pa. 
948,  53  S.  E.  271,  Civ.  Code  sec.  15  Atl.  705,  19  Ins.  L.  J.  473. 
2090,  "and  we  think  it  doubtful  if  in  ^^  Adams  v.  Reed,  18  Ky.  L.  Rep. 
a  representative  capacity  a  parent  858,  35  L.R.A.  692,  36  S.  W.  568, 
could  take  out  a  policy  of  insurance  38  S.  W.  420,  rev'g  36  S.  AV.  568. 
for  the  benefit  of  his  children  who  are  ^^  United  Brelhen  Mutual  Aid  Soc. 
sui  juris.  IMajority  of  the  children,  v.  McDonald,  122  Pa.  St.  324,  9  Am. 
with  the  attendant  capacity  to  con-  St.  Rep.  Ill,  15  Atl.  439,  1  L.K.A. 
tract,  relieves  the  need  which  the  stat-  238;  Ramsay  v.  Myers,  6  Pa.  Dist.  R. 
nte  was  intended  to  supply." — Cobb,  468;  Crisniond's  Adinr.  v.  Jones,  117 
P.  J.  Va.  34,  83  S.  E.  1045. 

16  Rombach  v.  Piedmont  &  Arling-  20  QHbert  v.  Moorse,  104  Pa.  St. 
ton  Life  Ins.  Co.  35  La.  Ann.  233,  48  74,  49  Am.  Rep.  570. 

Am.  Rep.  239;  American  Mutual  Life        ^  United  Brelhen  Mutual  Aid  Soc. 
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§  1067.  Grandparent  and  grandchild. — A  grandfather  has  an  in- 
surable interest  in  his  grandson's  life  because  of  the  relationship, 
for  such  relationship  would  support  a  deed,  gift  or  grant.^  And 
a  policy  of  insurance  taken  out  by  a  grandfather  in  favor  of  his 
grandson,  with  whom  he  lives,  is  valid,^  although  a  granddaughter 
has  not,  by  virtue  of  the  relationship,  an  insurable  interest  in  her 
grandfather's  life  as  he  is  under  no  legal  obligation  to  support 
her.* 

§  1068.  Brother  and  sister:  brother-in-law — stepsister. — The 
mere  relationship  of  brother  and  sister,  or  of  one  brother  to  another, 
is  held  not  to  constitute  an  insurable  interest,^  and  this  is  applied 
to  adult  brothers  where  no  dependency  exists  ^  although  such  policy 
has  been  declared  prima  facie  valid,  and  only  to  be  avoided  by 
proof  of  such  want  of  interest,'''  and  one  may  not  take  out  insur- 
ance in  his  favor  on  his  brother's  life,^ 

The  United  States  supreme  court  has,  however,  declared  that 
the  relationship  is  a  sufficient  interest.^  So  in  Kentucky  blood 
relationship  of  itself  gives  brothers  an  insurable  interest  in  each 

V.    McDonald,    122    Pa.    St.    324,    1        ^  Reynolds  v.   Prudential  Ins.   Co. 

L.R.A.  238,  9  Am.  St.  Rep.  Ill,  25    88  Mo.  App.  679. 

Atl.  439.     Stepfather  and  stepson  as        '''  Lewis  v.  Phoenix  Mutual  Life  Ins. 

benefieiaries  relatives,  etc.,  see  §  795a    Co.  39  Conn.  100. 

herein.  ^  Locher    v.    Knechenmeister,    120 

2  Hilliard  V.  Sanford,  6  Ohio  Dee.  Mo.  App.  701,  98  S.  W.  92. 
449,  4  Ohio  N.  P.  363.  The  above  »  .^tna  Life  Ins.  Co.  v.  France,  94 
reason  is  given  by  the  court — Jones,  U.  S.  561,  24  L.  ed.  287.  "As  between 
J.,  quoting  from  ^tna  Life  Ins.  Co.  brother  and  sister  or  other  near  re- 
V.  France,  94  U.  S.  561,  24  L.  ed.  lations  desirous  of  thus  providing  for 
287.  each  other,  and,  as  said  by  Chief  Jus- 

^  Elkhart  Mutual  Aid,  Benevolent  tice  Shaw,  presumed  to  be  actuated 
&  Relief  Assoc,  v.  Houghton,  103  by  'considerations  of  strong  morals 
Ind.  286,  53  Am.  Rep.  514,  2  N.'  E.  and  the  force  of  natural  affection 
763.  between  near  kindred,  operating  more 

*  Burton  v.  Connecticut  Mutual  efficaciously  than  those  of  positive 
Life  Ins.  Co.  119  Ind.  207,  12  Am.  law'  (Loomis  v.  Eagle  Life  Ins.  Co. 
St.  Rep.  405,  19  Ins.  L.  J.  75,  21  N.  6  Gray  (72  Mass.)  396,  399,  the  ease 
E.  746.  But  compare  Corbett  v.  is  divested  of  that  gambling  aspect 
Metropolitan  Life  Ins.  Co.  55  N.  Y.  which  is  presented  where  there  is 
Supp.  775,  37  App.  Div.  152.  nothing  but  a  speculative  intei'est  in 

"  Lewis  v.  Phoenix  Mutual  Life  Ins.  the  death  of  another,  without  any  in- 
Co.  30  Conn.  100;  Loomis  v.  Eagle  terest  in  his  life  to  counterl)alance  it. 
Life  Ins.  Co.  6  Gray  (72  Mass.)  396;  On  this  ground  we  hold  tjiat  whereas 
Cammack  v.  Lewis,  15  Wall.  (82  U.  in  this  case  a  brother  takes  out  a  pol- 
S.)   643,  21  L.  ed.  244.  icy  on  his  own  life  for  the  benefit  of 

On  insurable  interest  of  brother  his  sister,  it  is  totally  immaterial  what 
or  sister  in  other's  life  see  notes  in  arrangements  they  choose  to  make 
54  L.R.A.  231,  and  45  L.R.A.  (N.S.)  between  thorn  about  the  payment  of 
982.  t)remiums.    The  policy  is  not  a  wager 
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otlier's  lives.^"  So  in  Michiuan."  So  in  Pennsylvania  a  siptcr  has 
an  insurable  interest  in  her  brother's  life.^^  And  in  Texas  brotliers 
and  sisters  have  an  insurable  interest  in  the  lives  of  each  other. ^* 
So  a  policy  taken  by  one  on  his  own  life  for  the  benefit  of  his 
brother,  is  not  avoided  by  the  fact  that  the  premiums  are  paid  by 
the  latter;^*  for  where  a  brother  takes  out  a  policy  on  his  life  for 
the  benefit  of  his  sister,  it  is  inmiaterial  who  pays  the  premiums; 
such  a  policy  is  not  a  wager  policy.^^ 

A  single  woman,  dependent  on  her  brother  for  her  support  and 
education,  has  a  sufhcient  interest  in  his  life  to  entitle  her  to  in- 
sure it.^^    And  under  a  statute  giving  a  woman  an  insurable  inter- 


policy:"     Per  Mr.   Justice   Bradley,  v.   Knickerbocker   Life   Ins.    Co.    16 

Id.                                                             "^  Fed.  650,  653;  Annstrong  v.  Mutual 

^°  Hahn  v.  Supreme  Lodge  of  the  Life  Ins.  Co.  11  Fed.  575. 

Pathfinders,  136  Kv.  823,  125  S.  W.  7Z/mo/s.— Johnson  v.  Van  Epps,  li 

259.     "It  is  well  settled  in  this  state  111.  App.  201.  214. 

that  an  insurable  interest  may  arise  Indiana. — Elkhart      Mutual      Aid 

from   blood  relationship   without   re-  Benevolent  &  Relief  Assoc,  v.  Housfh- 

gard  to  whether  or  not  the  beneficiary  ton,  103  Ind.  286,  294,  53  Am.  Rep. 

has  any  pecuniary  interest  in  the  life  514,  2  N.  E.  763. 

of  the  insured,  or  is  dependent  upon  loica. — Farmers'  &  Traders'  Bank 

the  latter."— Clav,   C.  v.   Johnson,   118  Iowa,  282,  284,  91 

"  Hosmer  v.  Welch,  107  Mich.  470,  N.  W.  1074. 

65  N.  W.  280,  67  N.  W.  504.  3Inssachusetts.—^hea  v.  Massachu- 

12  Phillip's  Estate,  In  re,  238  Pa.  setts  Benefit  Assoc.  160  Mass.  289, 
423,  45  L.R.A.(N.S.)  982,  86  Atl.  291,  39  Am.  St.  Rep.  475,  35  N.  E. 
289.    Policy  was  taken  out  by  assured  855. 

payable   to  his   sister   if   she   should  Missouri. — Masonic         Benevolent 

survive  him  and   was  thereafter  as-  Assoc,  v.  Bunch,  109  Mo.  560,  576, 

signed  to  her  absolutelv.  19  S.  W.  25;  Revnolds  v.  Prudential 

13  Equitable  Life  Ins.  Co.  v.  Hazle-  Ins.  Co.  88  Mo.  App.  679,  685. 
wood,  75  Tex.  338,  7  L.R.A.  21-7,  16  Nebraska.— ChamherWm  v.  Butler, 
Am.  St.  Rep.  893,  12  S.  W.  621.  61  Neb.  730,  739.  54  L.R.A.  342,  87 

1*  Fidelity   Mutual   Life   Assoc,   v.  Am.  St.  Rep.  478,  86  N.  W.  481. 

Jeffords,  107  Fed.  402,  46  C.  C.  A.  Pennsylvania. — Corson's      Appeal, 

377,  53  L.R.A.  193.  113  Pa.  438,  445,  57  Am.  Rep.  479, 

1^  ^Etna  Life  Ins.   Co.   v.  France,  6  Atl.  213;  Kevstone  Mutual  Assoc. 

94  U.  S.  561,  24  L.  ed.  287.  v.    Beaverson,    16    Wkly.    Not.    Cas. 

Cited  in  :  United  States.— Corxnocti-  188. 

cut  Mutual  Life  Ins.   Co.  v.   Luchs,  ,South  Carolina. — Crosswell  v.  Con- 

108  U.  S.  498,  504,  27  L.  ed.  801,  2  necticut  Inderanitv  Assoc.  51  S.  Car. 

Sup.   Ct.  949;   Fidelity  Mutual  Life  103,  110,  28  S.  E.  200. 

Ins.  Assoc.  V.  Jeffords,  107  Fed.  402,  Texas. — Equitable  Life  Assur.  Soc. 

411,    46    C.    C.    A.    385,    53    L.R.A.  v.   Hazlewood.   75   Tex.   338,   350,   7 

209;      Supreme      Assembly,      Royal  L.R.A.  223.  16  Am.  St.  Rep.  893.  12 

Society  of  Good  Fellows  v.  Adams,  S.  W.  621. 

107  Fed.  335,  337;  Kentucky  Life  &  Wisconsin. — Bursinger  v.  Bank  of 

Accident    Ins.    Co.    v.    Hamilton,    63  Watertown,  67  Wis.  75,  85,  58  Am. 

Fed.  93.  101,  11  C.  C.  A.  50,  22  U.  S.  Rep.  848,  30  N.  W.  290. 

App.   548;    Insrersoll   v.   Knights   of  ^^  Lord   v.    Dall,   12   Mass.    115,   4 

Golden  Rule,  47  Fed.  272,  274;  Sides  Am.  Dec.  38. 
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est  in  her  brother's  life,  a  sister  who,  with  her  children,  is  living 
with  and  supported  by  her  brother,  is  entitled  to  the  benefit  of  a 
statute  permitting  him  as  head  of  the  family  to  expend  a  certain 
sum  each  year  for  insurance  for  their  benefit,  free  from  the  claims 
of  his  creditors.^"'^  So  a  sister  who  is  a  creditor  of  her  brother  has 
an  insurable  interest. ^^ 

In  Georgia  rehitionship  alone  gives  a  person  no  insurable  inter- 
est in  the  life  of  a  brother  in  law.^^  But  a  person  who  w^ith  his  wife 
has  loaned  money  to  her  brother  has  an  insurable  interest  in  his 
life.^°  And  a  brother  in  law  or  person  whose  life  is  insured  to 
whom  the  policy  is  payable,  and  who  pays  the  premiums  as  agent 
of  the  insured,  has  a  sufficient  interest,  it  seems,  to  enable  him  to 
recover  the  entire  amount  of  the  policy,  although  it  contains  a 
condition  that  policies  made  payable  to  ''persons  not  belonging  to 
the  family  of  the  person  whose  life  is  insured  are  subject  to  proof 
of  interest,  and  the  company  will  pay  upon  such  policies  no  greater 
sum  than  the  amount  or  value  of  such  interest."  ^ 

Where  the  plaintiff  had  promised  to  help,  care  for,  and  support 
D  child  of  a  step-sister,  it  was  held  that  an  insurable  interest  existed 
in  the  child's  life  sufficient  to  warrant  a  recovery  of  the  whole 
amount  of  the  policy,  in  the  absence  of  any  objection  on  the  f)art 
of  the  defendant  as  to  the  actual  expenditures  incurred  in  the 
child's  behalf.^ 

§  1069.  Uncle  and  nephew  or  niece:  aunt  and  nephew  or  niece. — 
Neither  uncle  nor  nephew  have  an  insurable  interest  in  the  otner's 
life  by  force  merely  of  the  relationship ;  ^  and  this  applies  to  uncle 

1'=' Sternberg  v.  Levy,  159  Mo.  617,  Q.  B.  D.  1S92)    1  L.  R.  Q.  B.  Div. 

53  L.R.A.  438,  60  S.  W.  1114.    Rev.  864.   * 

Stat.   1889,   see.   5853.     See  Hosmer  ^  Arkansas.— McTlae   v.    Warmack. 

V.  Welch,  107  Mich.  474,  3  Det.  Leg.  98  Ark.  52,  135  S.  W.  807,  40  Ins. 

N.  186,  67  N.  W.  504,  107  Mich.  470,  L-  J-  865,  33  L.R.A.(N.S.)  949. 

2  Det.  Leg.  N.  737,  65  N.  W.  280.    ^  ^^''''^J^r:7'^\Jt-  .Po""^^    n<?:    ^' 
See  §  765a  herein.  ^^^en,  131  Ga.  568,  62  S.  E.  684 

18  Goodwin  V.  Massachusetts  Mutu-  ^  ^^'''''^';-^HlT^^''^aa    '^^j  J"f 

1   T --P     r         n      rro  -kt    \r    /ion    .in-  Co.  V.  Llhson,  i2  Kan.  199,  6  L.n.A. 

al  Lite  Jns.  Co.   /3  N.  Y.  480,  49/.  .^t- o  \  no  i    qo  d        nn   ok  t       t     t 

iq  ^,,       ,,  ,,   ,     1  p   T    1     i^  ■  1  (N.S.)  934.  83  Pac.  410,  35  Ins.  L.  J. 

'^^  t  handler  v.  fllutual  &  Industrial  A^o 

Assoc    131  Ga.  82,  61  S.  E.  1036,  37  ,^,„,,,/,,,_Equitable  Life  Assur. 

Ins    L.  J.  90L  Cq  ^.  O'Connor's  Admr.  162  Ky.  262, 

^"  Dewey  v.  Fleischer,  129  Wis.  591,  27'^  S.  W.  496. 

109  N.  W.  525.  M;s.soi/.n.— Singleton   v.    St.   Louis 

1  Forbes  v.  American  Mutual  Life  Mulual  Life  Ins.  Co.  66  Mo.  63,  27 
Ins.  Co.  15  Gray  (81  Mass.)  249,  77  Am.  Rep.  321. 

Am.  Dec.  360.  North   Carolina.— Bi\rdj  v.   ^tna 

2  Barnes  v.  London,  Edinburgh  &  Life  Ins.  Co.  152  N.  Car."  286,  67  S. 
Glasgow  Life  Ins.   Co.    (Eng.   C.  A.    E.  767. 

2164 


PARTICULAR  INSURABLE  INTERESTS  §  1001) 

and  niece,*  and  a  niece  has  no  insurable  interest  in  her  annt's  life  * 
even  though  the  niece  pays  the  preniiiiins  <"'  and  funeral  exj^enses  J 
nor  does  the  relationship  of  nephew  and  aunt  constitute  an  insural)le 
interest!'  And  one  who  lives  with  his  sister  and  keeps  her  boy  has 
no  insurable  interest  in  his  life  merely  for  that  reason.^  And  a 
policy  procured  by  an  uncle  in  his  own  favor  upon  the  life  of  his 
nephew,  in  which  he  has  no  pecuniary  interest,  is  void.^° 

But  where  insured  takes  out  an  accident  policy  himself,  and 
pays  the  premiums,  a  nephew,  who  is  the  payee  of  an  accident  poli- 
cy in  case  of  an  injury  resulting  in  the  death  of  the  assured,  need 
not,  in  ease  of  such  death,  allege  and  prove  an  insurable  interest  in 
the  life  of  insured.^^  And  judgment  creditors  of  assured  may  bo 
precluded  from  asserting  a  nephew's  want  of  insurable  interest  in 
his  uncle's  life  by  the  act  of  the  assurer  in  paying  the  insurance  to 
said  nephew  as  beneticiary  under  the  contract. ^^  Again  a  niece  may 
have  an  insurable  interest  in  her  uncle's  life  when  dependent  upon 
a  reasonable  expectation  of  pecuniary  benefit  from  the  continuance 
of  his  life  or  of  loss  in  case  of  his  death. ^^  And  a  niece  has  an  in- 
surable interest  in  her  uncle's  life  where  he  had  stood  in  the  place 
of  a  parent  to  her,  and  raised  her  and  she  had  lived  with  him 
until  her  marriage  and  thereafter  he  had  always  helped  her." 

An  aunt  has  an  insurable  interest  in  the  life  of  her  niece  where 
the  relation  between  them  is  of  such  a  character  as  to  show  a  mu- 
tual interest  and  rebut  the  presumption  of  a  mere  wager,  as  where 
each  had  reason  to  rely  upon  the  other  in  case  of  need  for  help 

*  Equitable    Life    Assur.     Soc.    v.  '  Corson's  Appeal,  113  Pa.  St.  438, 

O'Connor's  Admr.  1G2  Ky.  262,  172  57  Am.  Rep.  479,  6  Atl.  213. 

S.    W.    496;    Hull    v.    Grand    Lodge  ^  Prudential    Ins.    Co.    v,    Jenkins, 

Ancient  Order  United  Workmen,  32  15  Ind.  App.  297,  57  Am.  St.  Rep. 

Ky.   L.   Rep.   212,   105    S.    W.   479;  1056. 

Wilton  V.  New  York  Life  Ins.  Co.  34  i°  Singleton  v.   St.  Louis  Ins.   Co. 

Tex.  Civ.  App.  156,  78   S.  W.  403.  66  Mo.  63,  27  Am.  Rep.  321. 

But  it  was  declared  that  an  insurable  "  American    Employers'    Liability 

interest    would    exist    had    she    been  Ins.   Co.  v.  Barr,  16  U.  S.  C.  C.  A. 

supported  by  her  uncle  and  she  had  51,   68   Fed.   873.     In   this   case   the 

reason   to   believe   he  would   so   eon-  accident  benefits  were  payable  to  iu- 

tinue.  sured  except  death  resulted. 

5  Crone  v.  Prudential  Ins.  Co.  of  ^^  \v.  A.  Doodv  Co.  v.  Green,  131 
America   (Pa.)  59  Leg.  Int.  299.  Ga.  568,  62  S.  E.  984. 

6  Equitable  Life  Assur.  Soc.  v.  ^^  McFarlane  v.  Robertson,  137  Ga. 
O'Connor's  Admr.  162  Ky.  262,  172  132,  73  S.  E.  490. 

S.  W.  496;  Crone  v.  Prudential  Ins.        i*  McGraw    v.    Metropolitan    Life 
Co.  of  America    (Pa.)    59   Leg.   Int.    Ins.   Co.  of  N.  Y.  5   Pa.  Super.  Ct. 
299;  Wilton  v.  New  York  Life  Ins.    488,  28  Pitts.   L.   J.   170,  41    Wkly. 
Co.  34  Tex.  Civ.  App.  156,  78  S.  W.   N.  C.  62. 
403. 

'  Crone  v.  Prudential  Ins.   Co.  of 
America  (Pa.)  59  Leg.  Int.  299. 
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and  care.  But  in  cases  of  this  character  the  interest  need  not 
depend  upon  any  liability  for  support  nor  upon  any  pecuniary 
consideration,  nor  even  upon  kinship. ^^ 

Whether  a  nei:)hew  has  such  an  insurable  interest  in  the  life  of 
his  uncle  may  depend  upon  the  actual  relations  between  them  and 
whether  such  relations  exist  as  to  constitute  a  reasonable  expecta- 
tion of  pecuniary  advantage  or  benefit  from  the  continued  exist- 
ence of  the  life  insured  is  held  a  question  for  the  jury,  although 
an  assignment  by  insured  of  the  policy  to  the  nephew  does  not  as 
a  matter  of  law  constitute  a  wager.^^ 

§  1069a.  Half-uncle. — Except  so  far  as  an  ordinary  creditor's 
right  exists  a  person  has  no  insurable  interest  in  the  life  of  his  half- 
uncle.^'' 

§  1070.  Cousin. — First  cousins  have  no  insurable  interest  by 
force  merely  of  the  relationship.^^  And  where  they  are  neither 
^treditors  nor  dependent  upon  insured,  they  have  no  insurable  in- 
terest in  his  life,  within  the  meaning  of  statutes  forbidding  the 
issuance  of  certificates  or  policies  in  favor  of  beneficiaries  who  have 
not  such  an  interest.^^  And  the  policy  is  a  wager  and  void  where 
Insured  is  induced  by  his  cousin  to  take  out  the  insurance  and  the 
latter  pays  the  premiums.^"  And  when  it  is  contrary  to  the  statute 
for  benefit  associations  to  issue  certificates  unless  the  beneficiaries 
have  a  legal  insurable  interest  in  the  life  of  the  insured,  a  member 
who  insures  his  life  and  pays  the  premiums  cannot,  though  per- 
mitted by  charter  of  the  society,  clesignate  first  cousins  as  bene- 
ficiaries.^ 

It  is  held  in  Texas  that  an  assignment  by  one  of  a  policy  on  his 
own  life  to  his  cousin,  an  adult  male,  is  void,  for  want  of  an  insur- 
able interest  and  as  against  public  policy,  although  such  assignee 
is  a  member  of  his  family,  dependent  upon  him  for  support,  and 
agrees  to  pay  the  necessary  assessments,  and  that  the  original  bene- 

^5  Cronin  v.  Vermont  Life  Ins.  Co.  347.      Examine    Mace    v.    Provident 

20  R.  I.  570,  40  Atl.  497,  47  Cent.  Life  Assoc.  101  N.  Car.  122,  7  S.  E. 

L.'  J.  71.  674. 

i^Kopetovski  v.  Mutual  Life  Ins.        i^  Hess' Admr.  (Morpjan)  v.  Secjen- 

■Co   of  N.  Y.  187  Fed.  499,  111  C.  C.  felter,  127  Ky.  348,  14  L.R.A.(N.S.) 

A   265.  •  1172,    128    Am.    St.    Rep.    343,    105 

17  Deal  V.  Hainley,  135  Mo.  App,  S.  W.  476. 

507.  116  8.  W.  1.  20j^y.^n  V.  Metropolitan  Life  Ins. 

18  Hess'  Admr.  (Morgan)  v.  Segen-  Co.  117  Mo.  App.  688,  93  S.  W.  .347. 
felter,  127  Ky.  348,  14  L.R.A.(N.S.)  i  Hess'  Admr.  (Morgan)  v.  Segen- 
1172  (annotated  on  insurable  interest  felter,  127  Kv.  348,  128  Am.  St.  Rep. 
of  cousin),  128  Am.  St.  Rep.  343,  105  343,  105  S.  W.  47'3.  Ky.  Stat.  1903, 
S.  W.  476;  Ryan  V.  Metropolitan  Life  art.  4,  subd.  3,  sees.  678,  680. 

Ins.  Co.  117  Mo.  App.  688,  93  S.  W. 
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ficiarics  can  claim  the  money.^  But  a  cousin  of  a  nrieniljer  of  a 
beneiit  .society,  while  he  has  not  sufficient  blood  relationship  to  have 
an  insurable  interast  in  the  life  of  the  assured,  may  take  an  assign- 
ment of  the  benefit  certificate,  the  rules  of  the  society  not  inhibiting 
it  and  the  beneficiaries  consenting,  as  security  for  advances  made 
on  the  faith  of  the  agreement,  if  the  transaction  is  conceived,  in 
good  faith,  and  not  to  avoid  the  inhibition  of  the  law  against  wager- 
ing contracts.^ 

§  107  L  Friend's  insurable  interest. — A  mere  friend  has  no  in- 
surable interest  in  a  regular  life  policy,  even  though  he  is  volun- 
tarily made  the  payee  by  the  insured;^  and  in  benefit  societies  or 
fraternal  organizations,  where  the  primary  object  is  to  benefit  cer- 
tain classes  of  persons,  we  have  seen  that  the  beneficiary  must  be 
within  the  specified  classes";  but  if  it  is  apparent  from  the  entire 
contract  in  associations  of  this  character  that  the  member  is  not 
restricted  in  his  designation  of  beneficiaries,  it  would  be  a  question 
whether  the  person  designated  need  have  any  insurable  interest, 
and  if  not,  then  a  friend  might  be  designated.  This  point  has, 
however,  been  considered  elsewhere.^ 

§  1072.  Religious  societies  in  member's  life. — A  religious  society, 
supported  largely  by  voluntary  contributions,  has  no  insurable  in- 
terest in  the  life  of  a  member  merely  as  such,  even  though  the 
society  paid  the  premiums  and  the  application  was  made  by  in- 
sured.^ 

§  1072a.  Building  association  in  member's  life. — A  building  asso- 
ciation has  no  insurable  interest  in  the  life  of  a  member  who  is  not 
indebted  to  it  as  a  stockholder  or  otherwise  except  to  the  extent  of 
premiums  paid  and  its  insurable  interest  is  not  aided  by  the  fact 
that  the  member  becomes  surety  for  the  association^ 

§  1072b.  Undertaker  in  lives  of  members  of  burial  association: 
statute. — An  undertaker  has  no  insurable  interest  in  lives  of  mem- 
bers of  a  burial  association  although  he  is  designated  by  it  to  bury 
its  members  where  the  statute  forbids  tp.king  an  application  for 
insurance  in  favor  of  any  person  without  a  bona  fide  interest  in 

2  Price  V.  Supreme  Lodge  Knights  '^  Tate  v.  Commercial  Building 
of  Honor,  68  Tex.  3G1,  4  S.  W.  633.  Assoc.  97  Va.  74,  1  Va.  C.  Rep.  304, 

3  Brett  V.  Warniok,  44  Oreg.  511,  45  L.R.A.  243.  33  S.  E.  382.  The 
102  Am.  St.  Re}).  (i39,  75  Pac.  1061.  policy  was  taken  by  assured  for  his 

*  Caudell  v.  Woodward,  96  Ky.  646,  own  ijenefit  and  assigned  to  the  insur- 

29  S.  W.  614.  ance   conijiany   as   collateral   socuritv 

^  See  §  781  herein.  for  debt  due  it  by  the  association  al- 

^  Trinitv  College  v.  Travelers'  Ins.  though    the   original    agreement   was 

Co.   113  N.   C.  244,   22  L.R.A.  291,  tliat   lie   should^  take   out   the   policy 

18  S.  E.  175.  for  the  bcncht  of  the  association. 
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insured's  life  or  in  one  who  is  not  related  to  him  in  a  certain  de- 


gree.^ 


§  1073.  Benefit  societies:  insurable  interest. — The  rights  of  mem- 
bers of  a  benefit  society  are  determined  by  its  contract  with  the 
members,  which  is  the  certificate,  its  articles  of  association  and  by- 
laws, statute  of  incorporation,  and  charter.^  The  question,  there- 
fore, of  insurable  interest  must  be  governed  largely  by  the  extent 
to  which  or  how  far  such  by-laws  and  contract  relate  to  and  govern 
the  designation  of  beneficiaries,  and  although  this  question  has 
been  fully  considered  under  the  chapters  on  beneficiaries,^"  it  may 
be  stated  here  that  where  a  certificate  of  such  company,  society,  or 
association  is  similar  to,  or  constitutes  a  policy  of  insurance  "  the 
existence  or  non-existence  of  an  insurable  interest  will  be  deter- 
mined under  the  general  law  applicable  to  insurance  contract  in 
the  absence  of  any  restriction  on  the  sul).ject  in  the  certificate  or 
in  the  charter,  constitution,  or  by-law  of  the  company.^^ 

8  State  V.  Willett,  171  Ind.  296,  23  "  See  §§   146,  340-346  herein. 
LR  A.(N.S.)    197,   86   N.   E.   68.  12  xji^io^  Fraternal  League  v.  Wal- 

9  Union     Mutual     Aid     Assn.     v.  ton,   109    Ga.   1,   46   L.R.A.   424,   77 
Montgomery,  70  Mich.  587,  14  Am.  Am.  St.  Rep.  350,  34  S.  E.  317. 
St.  Rep.  519,  14  West.  Rep.  877,  38  On  who  is  member  of  the  "family'' 
N    W.  588.  within  contract  of  benefit  society,  see 

10  See  §§  728  et  seq.,  744  et  seq.,    note  in  3  L.R.A.  (N.S.)  334. 

herein. 
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PREMIUMS  AND  ASSESSMENTS. 


CHAPTER  XXXVII. 


PREMIUMS,  GENERALLY. 

§  1083.     Premium,  "net  premium,"  "gross  premium,"  defined. 

§  1084.     Premium  or  rate  per  cent  must  be  expressed  in  policy. 

§  1085.     Premium  and  conditions  as  consideration. 

§  1086.     Premium  is  of  the  essence  of  the  contract. 

§  1087.     Premium  not  due  unless  risk  attaches. 

§  1088.     The  rate  of  premium. 

§  1088a.  Same  subject:  employers'  liability  insurance. 

§  1088b.  Same  subject:  premium  based  on  "traffic  earnings:"  parol  evidence. 

§  1089.     Premium  as  test  of  amount  or  character  of  risk. 

§  1090.     Agreement  as  to  rate  must  govern. 

§  1091.     Discrimination  as  to  rates  of  premium:  rebate  of  premium. 

§  1092.     Same  subject :  such  statutes  constitutional. 

§  1092a.  Same  subject:  object  or  intent  of  such  statutes. 

§  1092b.  Same  subject :  construction. 

§  1092c.  Same  subject :  what  companies  or  associations,  etc.,  included  and 
excluded. 

§  1092d.  Same  subject:  agreements  for  services. 

§  1092e.  Same  subject :    agreements  for  services :    advison-  boards. 

§  1092f.   Same  subject:   allowance  by  agent   of  commissions. 

§  1092g.  Same  subject:  what  is  not  a  discrimination  or  rebate:  other  in- 
surances. 

§  1092h.  Same  subject:  effect  as  to  recovery  of  premiums,  notes,  or  com- 
missions. 

§  1092i.    Same  subject:  liability  for  penalty. 

§  1093.  Premium  to  cover  additional  risks:  augmentation  or  diminution  of 
premium. 


§  1083.  Premium,  "net  premium,"  "gross  premium,"   defined.— 
The  proinium   is  the  agreed  price  for  a<suiiiin,u  ami  eairyiim  the 
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risk."  In  policies  on  the  tontine  or  endowment  plan  of  insurance, 
the  premium  paid  is  not  only  the  agreed  price  for  carrying  the 
risk,  but  is  said  to  be  very  much  Uke  a  deposit  in  the  bank  by  a 
depositor,  and  that  the  relation  between  the  parties  is,  therefore, 


13  "The  premium  is  the  price  of 
the  peril  against  which  the  insurer 
guarantees  in  case  of  accident  to  the 
subject  insured.  ...  It  is  the 
«ost  of  insurance.  The  word  'pre- 
mium' comes  either  from  the  word 
'premium,'  signifying  'price,'  or 
from  the  word  'primo,'  because  for- 
merly the  premium  was  paid  before 
all,  and  at  the  time  of  signing  the 
policy:"  Emerigon  on  Ins.  (Mere- 
dith's ed.  1850)  c.  III.  sec.  1,  p.  51. 
"The  sum  paid  for  undertaking  the 
risk  in  a  contract  of  insurance :"  An- 
derson's Diet,  of  Law,  803.  The 
premium  "is  the  stipulated  sum  in 
consideration  of  which  the  under- 
writer agrees  to  take  upon  himself 
the  risk  of  loss,  and  to  indemnify 
the  assured  against  it:"  1  Arnould 
on  Marine  Ins.  (Perkins'  ed.  1850)  p. 
6;  2  Arnould  on  Marine  Ins.  (Mac- 
lachlan's  ed.  1887)  1100.  "The  con- 
sideration for  which  he  'the  insurer' 
so  undertakes  to  indenniify  the  as- 
sured is  called  the  premium."  1 
Arnould  on  Marine  Ins.  (8th  ed. 
Hart  &  Simey)  sec.  1,  p.  3.  See 
Words  &  Phrases  "Premium."  "The 
price  or  consideration  paid  for  en- 
tering into  a  contract  of  insurance." 
English's  L.  Diet.  p.  636.  "The  con- 
sideration for  a  contract  of  insur- 
ance." 2  Bouvier's  L.  Diet.  (Rawle's 
Rev.)  p.  729.  "'Premium'  .  .  . 
inaccurately  describes  a  Bonus  on  a 
Life  Policy  ...  is  now  fre- 
quently used  to  denote  the  annual 
payment  for  keeping  up  an  insur- 
ance." Stroud's  Judicial  Diet.  p. 
1538.  See  further  United  States  Life 
Ins.  Co.  V.  Spinks,  126  Kv.  405,  96 
S.  W.  889,  890,  892,  893,  13  L.R.A. 
(N.S.)  1053,  1057;  State  v.  Pitts- 
burgh, Cincinnati  Chicago  &  St. 
Louis  Rv.  Co.  68  Ohio  St.  9,  30,  64 
L.R.A.  405,  96  Am.  St.  Rep.  635, 
67  N.  E.  93,  98   (in  connection  with 
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quo  warranto :  railway  relief  associa- 
tion not  an  insurance  association). 

Premium  defined  and  also  applied 
in  connection  with  the  words  "annual 
dues  or  premiums"  in  a  statute  relat- 
ing to  corporations,  associations  or 
societies  not  for  pecuniary  profit. 
See  Northwestern  Life  Assoc,  v. 
Stout,  32  HI.  App.  31,  38. 

The  word  "premium"  insufficient, 
under  notice  required  by  statute  reg- 
ulating forfeiture  for  nonpayment,  to 
cover  "mortuary  premium''  and  "ex- 
pense charge."  The  word  "payment" 
is  proper  in  such  notice.  McDougall 
V.  Provident  Savings  Life  Assur.  Soc. 
135  N.  Y.  551,  rev'g  19  N.  Y.  Supp. 
481,  64  Hun,  515,  distinguishing  Phe- 
lan  v.  Northwestern  Mutual  Life  Ins. 
Co.  113  N.  Y.  147,  10  Am.  St.  Rep. 
441,  20  N.   E.  827. 

The  use  of  the  plural  "premiums" 
in  a  statute  has 'been  applied  in  con- 
nection  with  the  words  applications, 
and  contracts  to  determine  the  mean- 
ing of  a  statute  as  covering  agents 
and  brokers  doing  business  with  for- 
eign insurance  comj^anies.  Common- 
wealth v.  Biddle,  139  Pa.  605,  610,  11 
L.R.A.  561,  21  Atl.  134,  135. 

Premium  "includes  policy  fees  in 
excess  of  two  dollars  on  any  one 
policy  and  all  other  sums  of  money 
paid  or  agreed  to  be  paid  in  con- 
sideration of  the  policy  of  insur- 
ance," in  connection  with  the  statu- 
tory sections  as  to  surrender  of  pol- 
icy for  cancelation ;  notice  necessary 
to  forfeit;  and  return  of  premiums. 
N.  Dak.  Rev.  Codes  (Civ.  Code)  sec. 
4515,  referring  to  Id.  sees.  4501, 
4502,  4514. 

Premiums  and  assessments  distin- 
guished, see  Ball  v.  Northwestern  Mu- 
tual Accident  Assoc.  56  Minn.  414, 
418,  57  N.  W.  1063,  1064;  Bradford 
V.  Mutual  Fire  Ins.  Co.  112  Iowa, 
495,  84  N.  W.  693. 
70 


PREMIUMS 


§  1083 


not  one  of  trn«tee  and  cestui  que  trust,  and  that  a  court  of  equity 
cannot  order  an  accounting  on  such  ground.^* 

"Net  pronium"  is  the  exact  amount  reciuired  to  carry  the  insur- 
ances from  period  to  period.  "Gross  premium"  is  the  amount  ac- 
tually charged  by  insurer  under  the  contract  usually  made  up  in 
excess  of  the  net  premium  by  adding  a  certain  "loading"  for  the 
prollt  and  expenses  of  the  insurer,  such  as  agents'  commissions,  rent, 
taxes,  etc.^^     But  the  policy  may  cai'ry  no  reserve  as  in  case  of  a 


^*  Uhlmann  v.  New  York  Life  Ins. 
Co.  13  Dalv  (N.  Y.)  47,  atf'd  109 
N.  Y.  421,  4  Am.  St.  Rep.  482,  17 
N.  E.  363. 

^^  Rose  V.  Franklin  Life  Ins.  Co. 
153  Mo.  App.  90,  132  S.  W.  613,  40 
Ins.  L.  J.  ISO.  Tlie  court  per  Caul- 
field,  J.,  said:  "What  is  Ivnown  in 
the  language  of  life  insurance  as  'net 
value,'  or  'reserve'  as  it  is  sometimes 
called,  existed  long  .before  either  by 
contract  or  by  statute  any  part  of 
it  was  devoted  to  extend  insurance. 
State  V.  Vandiver,  213  Mo.  187,  111 
S.  W.  911. 

"It  seems  that  the  cost  of  insur- 
ance for  a  single  year  of  the  insured's 
life  is  the  sum  which  the  company 
must  actually  receive  from  the  in- 
sured and  augment  with  interest  in 
order  to  meet  the  probability  of  the 
insured  dying  during  the  year,  ac- 
cording to  the  mortality  table.  Such 
cost  is  greater  with  increasing  age 
because  the  probability  of  death 
grows  greater.  Thus,  if  a  man  is 
insured  at  age  99,  the  cost  of  $1,000, 
insurance,  ignoring  interest,  would  be 
$1,000,  because  the  table  assumes  that 
the  insured  will  die  during  that  year. 
At  age  98,  the  cost  is  $750,  because 
the  probability  of  death  in  that  year 
is  less.  At  age  of  43,  the  cost  is 
only  $11.25.  And  it  has  been  said 
that  'the  simplest  form  of  carrying 
on  the  busiiu'ss  of  life  insurance 
would  be  for  the  company  to  charge 
the  policy-holder  each  year  with  the 
sum  it  costs  to  insure  hiiu  for  that 
year.'  Connecticut  Ins.  Co.  v.  Com- 
monwealth, 133  Mass.  161,  loc.  cit^ 
164.  The  insurer  and  the  insured 
would  be  concerned  only  with  the  cost 
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to  be  paid  during  and  for  the  year 
based  upon  the  probability  of  the 
insured  dying  that  year.  If  at  the 
end  of  the  year  the  insured  aban- 
doned the  contract,  he  Avould  have 
had  his  insurance,  and  the  insurer 
would  have  been  paid  for  having 
carried  the  risk.  The  cost  of  carry- 
ing the  risk  would  have  exactly 
equaled  the  money  paid  to  cover  it. 
The  account  between  the  insurer  and 
the  insured  would  stand  balanced. 

"But  the  insurance  companies  did 
not  follow  that  simple  plan.  It  be- 
came the  general  practice  to  ascertain 
in  advance  what  these  increasing 
yearly  costs  would  average  each  year 
"throughout  an  average  life,  and  to 
charge  each  year  such  average  sum. 
Necessarily  under  this  practice,  dur- 
ing the  earlier  years  the  insured  paid 
more  than  it  cost  to  insure  him  for 
those  years.  Such  payments  in  ex- 
cess made  in  earlier  years  were  really 
payments  in  advance  by  the  insured 
to  acciamulate  a  fund  applicable  to 
the  larger  cost  of  his  insurance  in 
later  years.  The  same  result  might 
have  been  obtained  if  he  had  depos- 
ited the  excess  in  a  savings  bank. 
Hence  the  insurer  has  been,  proj^erly. 
we  think,  likened  to  a  savings  bank 
for  tile  insured  in  respect  of  tiiis 
fund.  New  York  Life  Ins.  Co.  v. 
Statham,  93  U.  S.  24,  35,  23  L.  ed. 
789;  Connecticut  Ins.  Co.  v.  Con\mon- 
wealth,  133  Mass.  161.  165.  Aug- 
mented by  interest  the  fund  thus  cre- 
ated swelled  the  net  premiums  re- 
ceival)l('  of  the  future  to  tlicir  proper 
size,  and  made  them  sufficient  to  meet 
the  increased  cost  of  tlieir  time.  The 
statute  under  discu.ssiou  is  said  to 
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renewable  term  policy  where  the  premiums  increase  each  year  with 
advancing  age,  and  insured  pays  the  cost  of  insurance,  and  when 


have  been  borrowed  from  Massachu- 
setts. Westerman  v.  Supreme  Lodge 
Knights  of  Pythias,  196  Mo.  670,  711, 
5  L.R.A.(N.S.)  nil,  94  S.  W.  470, 
480.  The  Supreme  Court  of  that 
state  has  said:  'It  is  this  feature 
of  the  business  (the  excess  payment 
accumulation)  which  gives  existence 
to  "net  vakies"  within  the  meaning 
of  our  statutes;  the  net  value  of  a 
policy  being  represented  b}'  a  sum 
which,  with  compound  interest  at  the 
rate  of  4  per  cent  per  annum,  and 
with  the  addition  of  future  net  pre- 
miums, will  provide  for  the  payment 
of  the  policy  when  it  matures,  ac- 
cording to  the  "combined  experience'' 
or  actuaries'  table  of  mortality.' 
Connecticut  Ins.  Co.  v.  Common- 
wealth, 133  Mass.  161. 

"Now  if  nothing  had  occurred  to 
mar  the  relations  of  insurer  and  in- 
sured, and  the  policy  had  continued 
to  its  maturity,  the  insured  paying 
premiums  and  the  insurer  carrying 
the  risk,  this  'net  value'  or  'reserve' 
would  have  been  used  as  originally 
contemplated;  that  is  toward  making 
sufficient  the  insufficient  payments  of 
later  years.  Or  if  all  insurers  had 
returned  the  fund  called  'net  value' 
to  its  owner,  the  insured,  when  the 
insurance  contract  ceased  on  account 
of  lapse,  or  if,  as  some  insurers  did 
voluntarily,  all  insurers  had  applied 
the  fund  toward  purchasing  extended 
insurance  for  the  benetit  of  the  in- 
sured, then  no  injustice  would  have 
resulted,  and  no  nonforfeiture  law 
would  have  been  needed.  But  the 
insurance  companies  did  not  all  fol- 
low this  benevolent  and  just  practice. 
On  the  contrary,  the  appropriation 
of  these  funds,  by  insurance  compa- 
nies, became  a  source  of  considerable 
profit  to  them.  The  savings  of  the 
insured  were  frequently  confiscated. 
It  was  to  remedy  this  unfair  prac- 
tice that  the  nonforfeiture  law  was 
enacted.     Mutual   Reserve   Life   Ins. 
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Co.  V.  Roth,  122  Fed.  853,  857,  59 
C.  C.  A.  63.  The  insurance  compa- 
nies were  to  be  prevented  from  tak- 
ing all  the  money  that  had  been  paid 
in  excess  by  the  policyholder,  with- 
out giving  value  for  it.  They  were 
to  be  compelled  to  give  him  tempo- 
rary insurance  for  such  a  period  be- 
yond the  lapse  as  three-fourths  of  the 
fund  created  by  his  excess  of  pay- 
ments was  sufficient  to  paj'  for.  The 
purpose  was  to  prevent  the  insur- 
ance company  taking  something  it 
was  not  entitled  to. 

"There  is  nothing  in  the  definitions 
given  by  the  actuarial  witnesses  in 
this  case  conflicting  in  the  slightest 
degree  with  the  foregoing.  Mitchell, 
plaintiff's  only  actuarial  witness,  said 
that  'net  value,'  'as  known  in  actu- 
arial science,  may  be  variously  de- 
fined.' 

"He  then  gives  one  of  the  defini- 
tions as  follows :  '  "Net  value"  is 
the  difference  between  the  net  single 
premium  at  the  attained  age  (the  age 
at  which  lapse  occurred)  and  the 
present  value  at  that  age  of  future 
premiums  receivable.'  An  analysis 
of  this  definition  shows  that  it  com- 
prehends the  same  accumulation  of 
excess  premium  payments  we  have 
discussed.  'Net  single  premium'  pay- 
ments we  have  discussed.  'Net  single 
premium'  ^s  really  only  the  aggre- 
gate of  the  future  yearly  costs  of 
the  insurance,  severally  discounted  to 
the  age  from  which  the  computation 
is  made.  If  the  net  future  premiums 
are  less  than  said  aggregate  of  costs, 
there  will  be  a  deficiency  or  differ- 
ence to  be  made  up.  Actuarial  sci- 
ence assumes  that  they  Avill  not  be 
less  and  there  will  be  no  dift'erence 
unless  the  averaging  system  is  re- 
sorted to ;  that  is,  unless  the  future 
premiums  are  made  less  to  average 
with  the  eerlier  premiums  which  were 
made  m<nv.  The  ditt'erenco  is  neces- 
sarily equal  to  the  fund  accumulated 
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he  pays  more  than  the  cost  the  excess  is  returned  in  dividends,  in 
cash  or  a.s  credits  on  preuiiinns.^^ 

§  1084.  Premium  or  rate  per  cent  must  be  expressed  in  policy. — 
The  amount  or  rate  per  cent  of  the  premium  must  be  expressed  in 
the  poUcy,  or  there  must  be  some  criterion  by  which  the  amount 
of  premium  may  be  ascertfiined/''  as  where  the  agreement  thougli 


from  earlier  excess  of  payments.  All 
•of  which  is  no  more  than  saying  that 
'net  value'  is  'the  accumulation  of  the 
l)ahince  of  past  net  premiums  not 
absorbed  in  carrying  the  risks,'  which 
last  definition  is  apparently  recog- 
nized by  the  actuaries  as  being  equal- 
ly correct  with  the  one  given  by 
Mitchell,  to  which  they  all  agree. 
Both  definitions  mean  the  same  thing, 
and  followed  as  formulae  produce 
exactly  the  same  result. 

"Plaintiff's  actuary,  Mitchell,  cor- 
roborates our  impression  by  conced- 
ing that  if  this  policy  is  to  be  re- 
garded as  'term'  insurance  for  the 
first  five  years  (in  which  case  it  is 
assumed  that  there  would  be  no  ac- 
cumulation from  past  payments  at 
the  end  of  the  five  3'ear  term)  with 
a  provision  for  renewal  as  a  whole 
life  policy  for  the  remainder,  there 
would  be  no  difference  between  the 
net  single  premium  and  the  future 
net  premiums,  and  hence  no  net  value 
to  the  policy. 

"We  consider  it  well  settled  that 
the  net  value  of  a  policv  under  sec- 
tion 7897"  (Rev.  Stat.' 1899,  Ann. 
Stat.  1906,  p.  3752,  as  to  nonfor- 
feitable policies)  "represents  nothing 
but  premiums  actually  collected  from 
the  policyholder  in  excess  of  the  tab- 
ular costs  up  to  the  time  of  default, 
with  4  per  cent,  per  annum  com- 
pound interest  added.  Connecticut 
Ins.  Co.  V.  Commonwealth,  supra; 
INIutual  Reserve  Life  Ins.  Co.  v.  Roth, 
supra;  State  v.  Vandivor,  supra. 

'•Before  inquiring  what  was-  col- 
lected upon  this  policy,  wo  will  dis- 
tinguish between  'net  premiums'  and 
'gross  premiums.'  According  to 
plaintiff's  actuary-,  net  premium  is 
the  amount  req\iired  to  bo  paid  by 
the  insured  to  meet  the  tabular  cost, 
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and  is  figured  to  be  the  exact  amount 
required  to  carr^'  the  insurance  from 
period  to  period.  Gross  premium  is 
the  amount  actually  charged  by  the 
insurer  under  the  contract,  and  usu- 
ally exceeds  the  net  premium  by  the 
addition  of  a  certain  'loading'  for  the 
profit  and  expenses  of  the  company, 
such  as  agents'  commissions,  rent, 
taxes,  etc.  Actuarially  the  net  pre- 
mium only  should  be  considered  in 
computing  net  value.  But  it  has 
been  held,  and  we  think  rightly,  that 
all  the  money  received  by  the  insur- 
ance company  as  gross  premiums  un- 
der a  policy  must  be  applied  toward 
the  payment  of  the  net  level  pre- 
mium— that  is,  toward  the  payment 
of  the  tabular  costs  and  the  creation 
of  the  reserve,  which  the  form  or 
class  of  the  policy  makes  proper — 
before  any  part  can  be  appropriated 
by  the  insurance  company  for  profit 
or  expense.  Mooi^e  v.  Northwestern 
Life  Ins.  Co.  112  .Mo.  A  pp.  696,  87 
S.  W.  988."  See  Fuller  v.  Metro- 
politan Life  Ins.  Co.  of  N.  Y.  70 
Conn.  647,  41  Atl.  4. 

As  to  reserve  or  eraergencv  fund, 
see  N.  Y.  Law  1892,  205,  Laws  1909, 
c.  33,  sec.  255,  Consol.  L.  c.  28; 
Parker's  N.  Y.  Ins.  L.  (ed.  1915) 
p.  313. 

As  to  paid  up  and  nonforfeitable 
policies,  see  §§   1178  et  seq.  herein. 

^^  See  Jones  v.  Provident  Savings 
Life  Assur.  Soc.  147  X.  Car.  540, 
25  L.R.A.(N.S.)  803.  61  S.  E.  388, 
37  Ins.  L.  J.  358,  whore  this  con- 
tract with  the  option  to  exthange 
after  the  age  of  sixty  years  to  a  level 
premium  policy  was  constrnrd  and 
its  moaning  dotormiiiod.  See  this 
case  under  §  lOSS  heroin. 

"  See  Pollock  v.  Donaldson,  3  Dail. 
(3  U.  S.)   510,  1  L.  ed.  699;  Emori- 
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contingent  as  to  the  amount  to  be  covered  and  tlie  rate  of  pre- 
mium provides  means  for  ascertaining  them  with  certainty. ^^  But 
the  usual  rate  of  premium  may  be  presumed  to  have  been  intended 
and  may  be  understood,  for  all  the  essentials  of  the  contract  need 
not  be  expressly  agreed  upon.^^ 

§  1085.  Premium  and  conditions  as  consideration. — The  premium 
is  all  that  is  received  by  the  underwriter,  and  is  in  fact  the  actual 
consideration  by  virtue  of  which  the  risk  is  assumed.^"  But  the 
premiums  must  grow  higher  as  the  risk  increases;  for,  as  we  have 
before  noted,^  the  division  and  distribution  of  liability  among  a 
large  number  of  persons  subjected  to  like  risks  minimizes  the  loss, 
;md  the  premium  must  be  such  that  it  will  be  safe  for  the  company 
to  insure,  and  not  so  large  that  the  insured  cannot  afford  to  effect 
a  policy;  so  that  although  the  insurer  may  undoubtedly  assume 
the  risk  without  any  conditions  upon  the  assured,  the  premium 
being  the  sole  consideration,  nevertheless  it  is  for  the  benefit  of 
all  parties  concerned  that  the  risk  be  not  increased  during  the  term 
of  the  insurance.  An  increase  of  risk  which  is  substantial  and  con- 
tinued is  a  direct  and  certain  injury  to  the  insurer,  and  changes 
the  basis  upon  w^hich  the  contract  of  insurance  rests.^  And  the 
fact  that  the  conditions  will  be  observed  must  necessarily  influence 
the  parties  in  fixing  the  cost  of  insurance  or  premium ;  for  the  con- 
tract depends  essentially  upon  an  adjustment  of  the  premium  to 
the  risk  assumed.^  Therefore,  the  stipulations  and  conditions,  the 
performance  of  which  are  agreed  upon  by  the  parties,  are  a  part  of 
the  consideration,  the  nonobservance  of  which  by  the  assured,  or 

gon  on  Ins.      (Meredith's  ed.   1850)  tract  of  insurance :"  Anderson's  Diet. 

c.   iii.  sec.   2,  pp.  57  et   seq.;   Id.  c.  of  Law,  559.     "The  consideration  is- 

ii,  sec.  7,  p.  48.     Policy  must  specify  the  premium:"  Bun  van  on  Life  As- 

rate    of    premium    under    Deering's  sur.    (2d  ed.)    1.     "The  premium  or 

Ann.  Civ.  Code  Cal.  sec.  2589.     See  price  of  the  risk  being  the  sole  con- 

§§  177,  1088,  1088a,  1093  herein.  sideration,"  etc.:  1  Arnould  on  Ma- 

18  Bunten  V.  Orient  Mutuallns.  Co.  rine   Ins.    (Perkins'   ed.   1850)    p.   7^ 
8  Bosw.  (N.  Y.)  448.  See  also  §  1083  herein  and  notes. 

19  See  §§  46-49  herein.  ^  §  17  herein. 

20  "The  underwriter  receives  a  pre-  ^  Kyte  v.  Commercial  Union  Assur- 
mium  for  running  the  risk  of  indem-  ance  Co.  149  Mass.  116,  3  L.K.A.  508, 
nifying  the  assured :"  Tyrie  v.  Fletch-  21  N.  E.  361,  per  Allen,  C.  J.  See 
er,' Cowp.  668,  14  Eng.  Rul.  Cas.  United  States  Life  Ins.  Co.  v.  Spinks. 
502,  per  Lord  Mansfield,  C.  J.  "The  126  Ky.  405,  96  S.  W.  889,  892,  893, 
agreed  consideration  is  called  a  'pre-  13  L.R.A.(N.S.)  1053,  1057. 
mium:'"  1  Phillips  on  Ins.  (3d  ed.)  ^  See  Viele  v.  Germania  Ins.  Co.  26 
sec.  2.  "The  consideration  received  Iowa,  9,  96  Am.  Dec.  83;  Kyte  v. 
therefor  is  denominated  the  'premi-  Commercial  Union  Assur.  Co.  149 
nm:'"  1  AVood  on  Fire  Ins.  (2d  ed.)  Mass.  116,  3  L.R.A.  508,  21  N.  E. 
4.     It  is  "the  consideration  in  a  con-  361,  per  Allen,  C.  J. 
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failure  to  perform  the  same  by  him,  will  release  the  insurer:*  the 
indemnity  contemplated  being  based  not  only  upon  the  agreed  rate 
of  premium,  but  also  upon  the  exact  terms  and  conditions  of  the 
contract  itself,  or,  as  is  said  by  the  court  in  a  Connecticut  case: 
"The  insurer  undertakes,  ioT  a  comparatively  small  premium,  ta 
guarantee  the  insured  against  loss  or  damage  upon  the  exact  terms 
and  conditions  agreed  upon."  ^  So  the  obligation  of  an  insurer  to 
pay  a  policy  on  the  life  of  a  minor  to  him,  if  living  at  maturity, 
on  the  happening  of  the  event  contemplated,  is  a  sufficient  con- 
sideration to  support  a  promise  to  pay  premiums,  whether  such 
promise  is  made  by  the  insured  alone,  or  by  another  jointly  with 
him.^  But  the  consideration  for  the  payment  of  premiums  must 
be  based  upon  a  liability  of  the  insurer  which  is  a  binding  obliga- 
tion nor  affected  by  infirmity  which  said  insurer  may  choose  to 
interpose  in  defense  of  an  action  on  the  policy  upon  the  happening 
of  the  contingency  insured  against;  in  other  words  the  contract 
must  be  a  valid  existing  one  where  the  risk  has  attached.' 

§  1086.  Premium  is  of  the  essence  of  the  contract. — The  pre- 
mium is  of  the  very  essence  of  the  contract,  or,  in  other  words,  the 
premium  paid  by  the  assured  and  the  peril  assumed  by  the  insurer 
are  two  correlatives,  inseparable  from  each  other.  Their  union 
constitutes  the  essence  of  the  contract.^  The  premiums  paid  by 
the  many  exposed  to  like  hazards  constitute  a  fund  for  the  indem- 
nity contemplated,  or  for  the  payment  of  the  sum  stipulated.^ 

*  Kvte  V.  Commercial  Union  Assur.  ^  Glendale    Manufacturing    Co.    v. 

Co.  149  Mass.  116,  3  L.R.A.  508,  21  Protection  Ins.  Co.  21  Conn.  19,^54 

N.  E.  361.  Am.  Dec.  309,  per  Ellsworth,  J.    See 

A  contract  of  insurance  though  uni-  also    Ostrander    on    Fire    Insurance, 

lateral    in    form    may    contain    cov-  (ed.  1892)  .sec.  107,  p.  255.  Richards 

enants  of  the  assured  as  well  as  of  the  on    Insurance    (ed.    1892)    124,    sec. 

underwriters  and  mutual  agreements  126. 

of  the  parties,  and  some  of  the  cove-  ^  Union    Central   Life   Ins.    Co.   v. 

nants  may  be  in  the  nature  of  war-  Hilliard,  63  Ohio  St.  478,  81  Ani.  St. 

ranties  and  conditions  precedent  on  Rep.   644,  53  L.R.A.  462,  59  >..   E. 

the  part  of  assured,  while  othei-s  may  230. 

be  in  the  nature  of  obligations  iin-  '  Mahoney    v.    Metropolitan    Life 

posed  by  conditions  limiting  or  meas-  Ins.  Co.  80  N.  J.  Law,  136,  76  Atl. 

uring  the  underAvriters'  liability.    The  458.  39  Ins.  L.  J.  1224. 

covenants  of  insurers  are  for  the  most  ^  Emerigon  on  Ins.  (Meredith  s  ed. 

part,  if  not  entirely,  dependent  upon  1850)  c.  iii.  sec.  1,  p.  51.     "If  then- 

the   covenants   or   obligations   of   in-  be  neither  a  premium  stipulated  nor 

surod,   expressed   or   implied   in   the  implied,  it  is  certain  there  is  not  the 

policy;   and  even  though  the  policy  whole  of  the  contract,  or  that  it  is  a 

is  subscribed  onlv  by  the  undcr^vrit-  contract    of    quite    a    different    kind 

ers  it  evidences  the  "contract  entered  from  insurance:"   Emengon   on   Ins. 

into  bv  both  parties.     Viele  v.  Ger-  (Meredith's  ed.  1850)   c.  lu.  sec.  11, 

mania"  Tns.   Co.  26  Iowa,  9,  96  Am.  p.  7<.     See  also  S  43  et  seq.  herein. 

Dec.  83.  ^  See  §  17  herein. 
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§  1087.  Premium  not  due  unless  risk  attaches. — As  the  risK  is 
also  an  essential  element  of  the  contract/"  no  premium  is  due  un- 
less the  risk  attaches,  this  being  an  implied  condition. ^^ 

§  1088.  The  rate  of  premium. — The  rate  of  premium  should  be 
so  computed,  and  an  adequate  premium  demanded,  that  the  insur- 
er can  safely  assume  the  risk  and  the  assured  may  afford  to  insure. 
The  stability  and  permanency  of  the  company,  and  consequent 
protection  of  the  assured,  likewise  necessitates  this.^^  The  manner 
of  computation  is,  however,  rather  a  question  relating  to  the  prac- 
tical conduct  of  the  insurance  business  than  to  the  law  of  insur- 
ance, and  will  not  be  considered  here.^^  But  since  the  premium  is 
the  money  consideration  or  ])riee  of  the  risk,  the  loss  is  paid  witli 
reference  to  the  sum  on  which  the  premium  is  paid,  in  cases  of  fire 
and  marine  risks. ^*  So  the  statutes  of  several  states  provide  in  fire 
risks  for  a  return  of  the  unearned  premium  in  cases  where  insur- 
ance is  in  excess  of  the  loss,  and  there  may  also  be  an  agreement 
for  the  return  of  the  unearned  premiums.^^  Where  evidence  is 
admitted,  in  behalf  of  the  company,  to  show  that  the  right  of  sub- 
rogation would  affect  the  rate  of  premium,  the  insured  may  also 
introduce  evidence  to  show  that  although  the  right  of  subrogation 
is  released,  reputable  companies  took  risks  at  a  lower  rate  of  pre- 
mium in  similar  cases. ^^  But  if  a  life  policy  is  on  its  face  of  the 
class  known  as  "participating,"  it  may  not  be  shown  that  the  rate 
of  premium  was  that  fixed  for  another  kind  of  policy  by  evidence 
of  table  rates  of  the  company ;  it  not  appearing  that  the  same  were 
brought  to  the  notice  of  the  assured." 

Again,  the  rate  of  premium  is  ordinarily  fixed  by  that  expressed 
in  a  policy  of  insurance,  unless  the  right  to  increase  it  is  reserved 

1°  §  16  herein.  strictly    specify    rate    of    premium : 

^^  See  c.  XXXV.  herein ;   1  Phillips  Deering's  Annot.  Civ.  Code  Cal.  sec. 

on  Ins.   (3d  ed.)   30,  sec.  38;  Emeri-  2589. 

gon  on  Ins.  (Meredith's  ed.  1850)   c.  ^*  "The   underwriter   pays   no   loss 

iii,  sec.  1,  p.  52;  Tyrie  v.  Fletcher,  except  with  reference  to  the  sum  on 

Cowp.  668.  which  he  is  paid  premium;  the  whole 

12  "An  equality  is  to  be  preserved  sum,  if  the  loss  be  total;  some  ali- 
between  the  premium  paid  the  in-  quot  part  of  the  sum  if  the  loss  be 
surer  and  the  peril  for  which  he  partial:"  1  Arnould  on  Marine  Ins. 
makes  himself  responsible.  .  .  .  (Perkins'  ed.  1850)  7,  8;  2  Arnould 
The  premium,  says  Pothier,  to  be  on  Marine  Ins.  (Maclachlan's  ed. 
equitable,   ought  to  be  a  fair  price  1887)  928. 

for  the   risks  which  the  assurer  as-  ^^  See  §§  1390  et  seq.  herein. 

sumes:"    Emerigon    on    Ins.    (Mere-  ^^  Pelzer  Manufacturing  Co.  v.  Sun 

dith's  ed.  1850)   e.  iii.  see.  3,  p.  57.  Fire  Office,  36  S.  Car.  213,  15  S.  E. 

13  See  13  Encyclopedia  Britannica,  562. 

title  "Insurance,"  for  a  consideration  i'  Piedmont  &  Arlington  Life  Ins. 
of  the  question.  In  California,  the  Co.  v.  Young,  58  Ala.  476,  29  Am. 
statute  provides  that  the  policy  must    Rep.  770. 
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in  certain  contintieneie?;  and  if  none  of  the  contingencies  exist, 
the  rate  cannot  tliereafter  be  varied  by  one  of  the  parties,^^  And  a 
parol  agreement  as  to  rates  different  from  those  named  in  the 
policy,  made  by  an  insurance  agent  to  secure  business  which  had 
been  carried  by  a  rival  company,  .is  not  landing  on  the  insurer, 
where  the  policy  ])rovides  that  no  provision  or  condition  of  the 
policy  shall  be  varied  or  altered  by  anyone  unless  by'  written  con- 
sent of  the  president  or  secretary  of  the  company. ^^  But  a  life 
insurance  company  may  also  at  any  time  reduce  its  premium  rates 
for  future  business  and  the  exercise  of  its  discretion  in  this  respect 
is  uncontrolled  except  that  the  rates  may  not  be  reduced  so  low  as 
to  endanger  the  whole  enterprise.  In  addition  it  is  its  duty  in  ca'^e 
the  rates  ai'e  excessive,  to  reduce  them  to  a  reasonable  basis  and 
the  whole  table  of  rates  may  be  reduced  or  the  amount  of  insurance, 
which  the  old  rates  will  purchase,  be  increased.'^"  And  an  associ- 
ation engaged  in  insuring  its  members  or  subscribers  may  be  bound 
by  or  estopped  to  deny  the  validity  of  a  rate  fixed  by  special  con- 
tract at  less  than  that  fixed  by  the  usual  method  of  insurance  em- 
ployed by  such  a.ssociation.^  But  where  an  insurance  conijjany 
makes  its  election  under  a  statute  to  carry  on  its  insurance  in  the 
form  of  a  nonparticipating  business  only  it  cannot  thereafter  re- 
duce rates  of  premium  or  increase  benefits  so  as  to  give  retroactive 
benefits  to  existing  policy  holders.^ 

The  rate  of  premium  may  be  increased  under  policies  on  the 
''yearly  renewal  plan"  providing  for  an  annual  increase  in  the  rate 
based  upon  the  age  actually  attained  by  insured  and  also  providing 
that  if  the  mortality  in  the  society  should  be  as  favorable  in  the 
future  as  it  had  been  in  the  past  in  the  largest  and  best  of  the  other 

^^  Orient  Mutual  Ins.  Co.  v.  Wright,  on  conditions  existins:  at  inception  o1 

1   Wall.    (68  U.   S.)    456,  17  L.   ed.  insurance    policy,    see    note    in     13 

505.  L.K.A.(N.S.)    826. 

On  risfht  of  mutual  benefit  society       2°  Blanchard  v.  Prudential  Ins.  Co. 

to  increase  rates,  see  notes  in  7  L.R.A.  of   America,    78   N.   J.   Eq.   471,    79 

(N.S.)    11.34;   ;51   L.R.A.(N.S.)    417,  Atl.  533,  40  Ins.  L.  J.  1134. 
and  L.R.A.1!)16A,  762.  i  Parkliurst-Davis    Mercantile    Co. 

^^  Fidelity  &  Casualty  Co.  v.  Fres-  v.  Merchants  Underwriters  at  the  In- 

no  Flume  &  Irriijation  Co.  161  Cal.  demnitv   Exchansre,  237   111.  402,  86 

466,  37  L.R.A. (N.S.)    322,  119  Pac.  N.  E.  i062,  38  Ins.  L.  J.  365. 
646.  2  Blanchard  v.  Prudential  Ins.  Co. 

As  to  ajjent's  powers  in  relation  to  of  America,  78  N.  J.  Eq.  471,  70  Atl. 

premium:  fixing  rates:  waiver.     See  533,  40  Ins.  L.  J.  1134;  Laws  1007, 

§§  550  et  seq.  herein.  c.   72,  sec.   12,    P.   L.   1007,   p.   133, 

As  to  authority  of  agents  to  waive  requiring   every    domestic    stock    life 

■conditit)ns,  see  §§  425  et  seq.  herein,  insurance  company  to  elect   whether 

As  to  restrictions  in  policy:   oral  it  would  carry  on  its  business  in  the 

■waiver,  see  §i5  441,  442  herein.  form  of  jiarticipating  or  uonpartici- 

On  etTect  of  nonwaiver  agreement  ])ating  business. 
Joyce    In3.    Vol.    II.— 137.     2177 
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companies  the  insurance  would  be  renewed  at  the  rate  charged  for 
the  first  year,  and  it  appeared  that  its  mortaUty  was  greater  than 
that  of  said  other  companies.^  A  renewable  term  policy  at  a  stated 
increasing  premium  at  the  actual  cost  of  the  hazard  between  each 
renewal,  the  excess  over  cost  of  premium  paid  being  returned  in 
dividends,  which  provides  for  an  exchange  for  a  policy  at  a  level 
rate  after  insured  reaches  sixty  years  of  age,  and  states  the  rate 
to  be  paid  if  the  exchange  is  effected  any  year  when  the  age  is 
from  sixty  to  sixty-five  does  not,  by  ceasing  to  state  the  rates 
beyond  that  age.  simply  using  the  abbreviation,  etc.,  thereafter, 
effect  the  exchange  to  the  level  rate  automatically  when  the  age 
of  sixty-five  is  reached.'*  The  additional  premium  required  by  the 
Virginia  statute  of  1805,  upon  a  revaluation  under  the  rules  of  a 
mutual  insurance  society,  is  only  upon  the  excess  of  the  revalua- 
tion beyond  the  former  valuation.* 

If  a  policy  is  on  a  cargo  to  be  "valued  as  interest  shall  appear," 
the  premium  will  vary  with  changes  in  the  value  of  the  cargo. ^ 
And  where  an  open  marine  policy  provides  that,  in  respect  to 
vessels  rating  lower  than  A  2,  the  premiums  on  risks  shall  be  fixed 
at  the  time  they  are  declared  or  reported,  the  mere  declaration  of 
the  ship,  on  board  of  which  the  goods  are  laden,  without  payment 
of  the  premium  which  the  underwriter  has  reserved  the  right  to 
fix,  at  the  time  of  the  declaration  of  the  risk,  is  not  sufficient  to 
complete  the  contract ;  so  that  if  assured  refuses  to  pay  the  rate 
charged  by  the  insurer  at  the  time  of  the  declaration,  upon  the 
ground  that  the  same  is  unreasonable,  he  cannot  hold  the  insurer 
liable  in  case  of  loss.'^    And  in  case  of  such  a  provision  as  to  rating 

^  La    Rue    v.    Providence    Savings  whether  option  provisions  in  policy 

Life  Assur.   Soc.  of  N.   Y.  138  Kv.  of  life  insurance  operate  automatical- 

776.   129   S.   AV.   104,   39   Ins.   L.   J.  ly),  61  S.  E.  38S,  37  Ins.  L.  J.  35S. 

1091.     In  determining  the  mortality  *  Atkinson    v.    Mutual    Assurance 

charge  against  the  policy  in  question  Soc.  6  Cranch   (10  U.  S.)    202,  3  L. 

for  each  year  the  average  mortality  ed.  199,  act  Jany.  29,  1805. 

of  the  society  was  used  and  not  the  ^Pollock  v.  Donaldson,  3  Dall.   (3 

mortality  for  the  particular  class  of  U.  S.)   510,  1  L.  ed.  699. 

policy  to  which  the  policv  in  question  '  Orient  Mutual  Ins.  Co.  v.  Wright, 

belonged.      If   he   had   done    so.   the  23  How.    (6-1  U.   S.)   401,  16  L.  ed. 

actually  testified,  the  increase  in  the  524. 

premium  would  have  been  consider-  Cited    in :    United    States. — Orient 

ably  greater  than  it  had  been.     When  Mutual  Ins.   Co.  v.  Wriglit,  1  Wall, 

annual  premiums  cannot  be  increased,  (68  U.   S.)   456,  477,  17  L.  ed.  505; 

see  Whiting  v.  Fidelity  Mutual  Life  Sun  Mutual  Ins.   Co.  v.  Wright,  23 

Ins.   Assoc.   122   N.   Y.    Supp.   1014,  How.    (64   U.    S.)    412,   413,    16   L. 

137  App.  Div.  758,  39  Ins.  L.  J.  979.  ed.  529;  Delaware  Ins.   Co.  v.  S.   S. 

*  Jones  V.  Provident  Savings'  Life  White  Dental  Manufacturing  Co.  109 

Assur.    Soc.    147    N.    Car.    540,    25  Fed.  334,  344,  48  C.   C.  A.  392,  65 

L.R.A.(N.S.)      803     (annotated     on  L.R.A.  394  (certiorari  denied  in  183 
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it  is  proper  to  instruct  the  jury  to  base  their  verdict  on  the  fact,  to 
be  ascertained  by  them  on  the  evidence,  whether  the  vassel  would 
or  would  not  have  rated  below  A  2.' 

An  insurance  company  does  not,  by  attempting  to  enforce  by 
action  the  payment  of  premiums  on  a  policy  of  insurance  written 
by  an  agent,  ratifying  his  unauthorized  oral  agreement  as  to  rates, 
made  to  secure  the  business,  and  the  fact  that  an  applicant  for 
insurance  does  not  sign  the  policy  does  not  absolve  liim  from  its 
provision  as  to  rates  of  premium  and  limitation  of  agent's  au- 
thority, so  as  to  enable  him  to  enforce  an  oral  agreement  that  the 
rates  shall  be  different  from  those  named  in  the  policy.^ 

Contracts  regulating  insurance  rates  are  not  within  the  Ken- 
tucky statute  prohibiting  combinations  to  regulate,  control,  or  fix 
the  price  of  ''any  merchandise,  manufactured  articles,  or  property 
of  any  kind."  i° 

§  1088a.  Same  subject:  employers'  liability  insurance. — Km- 
ployers'  liability  insurance  contracts  or  policies  provide  the  meas- 
ure or  basis  for  the  amount  of  premium  actually  earned  and  to  be 
paid  by  insured,  and  although  a  certain  sum  is  stated  as  the  pre- 
mium it  is  generally  an  estimated  one  bated  upon  an  estimated 
compensation  paid  to  employees  in  salary  or  wages  and  it  cannot, 
by  reason  of  the  nature  of  the  risk  or  insurance  be  fully  and  finally 
determined  until  the  end  of  the  period  for  which  the  policy  is  in 
force.  The  amount  originally  fixed  may  be  an  estimated  andi 
minimum  premium  and  the  full  premium  for  the  term  or  duration, 
of  the  insurance  be  ba.«ed  upon  the  entire  compensation  paid  as- 
salaries  or  wages  earned  by  all  employees/^  or  said  original  pre- 

U.  S.  700,  46  L.  ed.  396,  22  Sup.  Ct.  evidence  rule  as  applied  to   policies 

g37\  of  insurance,  see  note  in   Hi   L.ti.A. 

Arkansas. — Arkansas    Ins.    Co.    v.  (N.S.)  1165. 

Bostick,  27  Ark.   539,  545.  ^°  -^tna  Ins.  Co.  v.  Common  weal  tfi, 

Massac), Hset1s.—?>eiinnQ\\  v.   China  106  Ky.  864,  45  L.R.A.  35o,  51  S.  W. 

Mutual  Ins.  Co.  164  Mass.  341,  342,  024.     Ky.  Stat.  sec.  3915. 

49  Am.  St.  Rep.  462,  41  N.  E.  649.  As  to  anti-compact  laws:  combina- 

Neiv' York. —Arnold  v.  Pacific  Mu-  tions    to    control    rates,    see    §§    329, 

tual  Ins.  Co.  14  Hun  (N.  Y.)  83,  86.  329a  herein. 

Oregon.— Cleveland    Oil    &    Paint  ^^  .y.tna   Life  Ins.   Co.   v.   Kansas 

Co    V     Norwich    Ins.    Soe.    34    Ore^.  City  Electric  Li-ht  Co.  184  Mo.  App. 

228,  234,  55  Pac.  435.  718,  171  S.  W.  580  (cert am  sum  was 

""s 'orient  Mutual  Ins.  Co.  v.  Wrifjht,  paid  on  delivery  of  policy  as  an  esti- 

1  Willi.  (68  U.  S.)  456,  17  L.  ed.  505.  mated  and  minimum  premium.     The 

9  Fidelity  &  Casualty  Co.  v.  Fres-  full  premium  for  the  term  was  based 

no  Flume  ■&  Irrijxation  Co.  161  Cal.  upon      "the      entire      compensation. 

466,  37  L.R.A. (N.S.)    322.  Hit  Pac.  whether  salaries,  wages,  piece  work, 

g4(3'  overtime    or    allowances,    earned    by 

As    to    effect    of    the    doctrine    of  all  employees  of  the  assured  not  here- 

waiver   or   estoppel   upon   the   uar..".  in   specifically   excluded,   engaged   in 
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mium  may  be  based  upon  an  estimated  gross  amount  of  salary  or 
wages  paid  or  expended  for  the  duration  of  the  policy  subject  to 
adjustment  so  that  if  said  amount  exceeds  that  estimated  an  ad- 
ditional premium  is  to  be  paid  insurer,  if  it  is  less  than  insured 
is  to  receive  the  excess  pro  rata,  but  a  specified  sum  is  to  be  re- 
tained by  insurer  as  a  minimum  earned  premium.  Consideration 
is  also  given,  in  computing  the  actual  premium,  to  the  different 
clashes  of  employees,  the  place  and  nature  of  their  employment, 
what  classes  are  excluded  or  included  and  other  details  which  may 
enhance  or  lessen  the  risk,  and  it  is  further  provided  that  an  in- 
spection of  insured's  books  may  be  had  to  determine  the  amount 
of  salary  or  wages  paid,^^  although  such  right  of  inspection  is 
limited  by  the  courts."  The  rate  may  also  be  governed  by  a  clause 
providing  a  short  term  rate  and  not  by  a  special  agreement  for  a 
lower  rate,  dependent  upon  cancelation  at  assured's  request  or  a 
termination  of  the  risk  by  insurer.^* 

Where  the  premium  stated  in  the  policy  is  based  upon  the 
estimated  comj^ensation  or  estimated  wages  of  employees,  subject 
to  adjustment  if  said  wages  or  compensation  be  greater  or  less  than 
that  estimated,  the  rate  differing  according  to  the  nature  of  the 
employment  engaged  in,  being  greater  for  a  certain  class  of  em- 
ployees and  less  "for  other  classes,  the  amount  of  the  premium  may 
be  shown  to  be  greater  than  that  stated  in  the  policy.^^  And  if  the 
premium  paid  is  upon  the  estimated  payroll  and  the  policy  covers 
liability  on  "all  persons  on  pay  rolls  of  assured"  specifying  the 
classes,  it  may  be  shown  what  classas  of  employees  were  protected 
and  within  the  payroll  as  such,  and  the  premium  can  only  be  based 
upon  the  amount  thereof.^^     If  the  contract  contains  classes  as  to 

the  operation  of  the  business  herein    alty  Co.  of  N.  Y.  v.  Wendell  &  Evans 
stated  during  the  period  of  this  pol-    Co    87  N   Y.  Supp.  477. 
j^gy  JJ^  13  Fidehty  &  Casualty  Co.  o±  JN.  i. 

12  Swedish  American  Telephone  v.  Wendell  &  Evans  Co.  87  N.  Y. 
Co  V  Fidelity  &  Casualty  Co.  of  Supp.  47  7;  Fidelity  &  Casualty  Co. 
N  "y  208  111"  562,  70  N.  E.  768;  of  N.  Y.  v.  F.  W.  Seag-n-st,  Jr.  Co. 
B^  Run  Coal  Co.  v.  Employers'  In-  80  N.  Y.  Supp.  277,  79  App.  Div. 
demnity  Co.  163  Ky.  596,  174  S.  W.  614,  quoted  from  on  this  point  in 
'^5  (based  upon  entire  compensation  Cream  of  Wheat  Co.  v.  American 
whether  for  salaries,  wages,  piece  Home  Magazine  Co.  144  N.  Y.  bupp. 
work,  overtime  or  allowances  earned   873,  876,  159  App.  Div.  761.  - 

),y  employees,  etc.);  Palmer  &  Har-  i*  Aetna  Life  Ins.  Co.  v.  Kansas 
din  V  Fidelity  &  Casualty  Co.  of  City  Electric  Light  Co.  184  Mo.  App. 
N  Y  'l37  Ky.  139,  125  S."  W.  270,  718,  171  S.  W.  580. 
39  Ins  L.  J."  554;  Fidelity  &  Casu-  ^^  Fidelity  &  Casualty  Co.  v.  J.  W. 
alty  Co  of  N.  Y.  v.  P.  W.  Seagrist  Crowder  Drug  Co.  —  Tex.  Civ.  App. 
Jr.  Co.  80  N.  Y.  Supp.  277,  79  App.  -,  166  S.  W.  1186. 
Div    614      See  also  I'ldelity  &  Casu-        ^^  New  Amsterdam  Casualty  Co.  v. 
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the  computation  of  the  rate  of  premium,  in  case  of  cancelation, 
and  it  is  fixed  at  one  rate  in  one  claui^e  and  at  a  different  rate  in 
another  clause  they  should  be  reconciled  and  given  effect  if  pos- 
sible and  if  they  apply  to  different  situations  and  circumstances 
each  should  be  given  force  and  eft'ect  by  applying  it  to  the  condition 
it  was  intended  to  cover,  and  the  rule  of  construction  against  in- 
surer should  not  be  applied  unless  the  ambiguity  or  conflict  in  such 
provisions  cannot  be  reconciled.^^  Again,  where  the  premium  is 
based  on  the  entire  compensation  to  employees  the  contract  should 
be  liberally  construed  in  favor  of  assured,  in  ca.«es  where  there  is 
room  for  construction,  in  order  to  determine  what  classes  of  em- 
I'loyces  should  l:e  included  in  the  computation  and  also  the  com- 
pensation of  said  classes  or  of  the  different  classes  as  a  part  of  the 
basis  for  computing  the  premiums  earned." 

An  increase  in  the  rates  of  insurance,  or  premium,  by  an  em- 
ployers' liability  company  with  an  intent  to  evade  an  accounting 
to  the  state  for  a  percentage  due  to  the  state  upon  insurance  therein 
is  equivalent  to  making  a  new  contract  of  insurance  at  the  date, 
for  a  new  premium,  but  otherwise  on  the  former  terms.^^ 

§  1088b.  Same  subject:  premium  based  on  "traffic  earnings:" 
parol  evidence. — If  a  contract  is  unambiguous  as  to  the  basis  of 
computation  of  the  premium,  oral  evidence  is  inadmissible  to  con- 
trol its  terms  affecting  said  com])utation  and  this  has  been  ap])lied 
in  a  case  where  an  indemnity  policy  was  against  liability  of  a  ferry 
company  for  accidental  injuries  fatal  or  otherwise  sustained  by 
passengers,  and  also  for  a  distinct  consideration  against  liability  for 
injuries  to  its  employees  although  that  pai-t  of  the  contract  was  not 

Union  Sawmill  Co.  95  Ark.  140,  128  tion  ou  which  the  premium  is  based. 

S.  W.  8G1.  If  such  entire  compensation  exceeds 

1'' Aetna   Life   Ins.    Co.   v.   Kansas  the  sum  set  forth  in  the  schedule  the 

City  Electric  Light  Co.  184  Mo.  App.  assured    shall    immediately    pay    the 

718,  171  S.  W.  580.     As  to  construe-  company     the     additional     premium 

tion  see  §§  221,  222b  herein.  earned  if  such  compensation   is  less 

18  Empire  State  Surety  Co.  of  N.  than  the  sum  set  forth  in  the  schedule 

T.  v.  Moran  Bros.  Co.  71  Wash.  171,  the  company  will  return  the  unearned 

127  Pac.   1104    (premium   "based  on  premium  when  determined:"  followed 

the  entire  consideration  Avhelher  for  by    schedules    relating    to    classes    of 

salaries,   wages,   piecework,   overtime  employees,  place  of  work,  estimated 

or  allowances  earned  by  the  employ-  compensation  rate  per  cent   charged, 

ees  of  the  assured  during  the  period  etc.,  and  bearing  upon  the  amuunl  of 

of  this  policy:    whenever  employees  premium  to  be  earned, 
are     compensated     in     whole     or    in        As  to  construction  in  favor  of  in- 

part,  bv  store  certificates,  board,  mer-  sured,  see  S§  2211)-222h  herein, 
chandise,  credits,  or  other  substitute       ^^  Ocean     Accident     &     Guarantee 

for  cash,  the   amount   of   compensa-  Corp.  v.  Combined  Locks  Paper  Co. 

tion  covered  by  such  substitutes  shall  1G2  Wis.  255,  15G  N.  W.  luli. 
be  included  in  the  entire  compensa- 
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before  the  court.  The  premium  was  for  a  specified  sum  based  on 
the  "traffic  earnings"  during  the  policy  period  and  if  said  earnings 
exceeded  certain  sums  assured  was  to  pay  the  actual  premium,  if 
less  than  the  sum  stated  the  unearned  premium  pro  rata  was  to  be 
returned,  and  it  was  attempted  to  confine  the  meaning  of  ''traffic 
earnings"  to  earnings  from  passengers  alone.^" 

§  1089.  Premium  as  test  of  amount  or  character  of  risk. — The 
premium  may  be  resorted  to  as  a  guide  to  discover  the  amount  in- 
tended to  be  insured.^  Thus,  when  above  the  regular  rate,  it  may 
indicate  that  a  greater  than  the  usual  risk  was  contemplated.^  So 
the  amount  of  the  premium  may  afford  a  pretty  sure  index  as  to 
the  intent  of  the  parties  with  regard  to  the  attachment  of  the  policy 
on  outward  or  homeward  freight;  as  in  case  of  a  valued  policy  on 
freight  ''at  and  from  one  port  to  another,  and  at  and  from  thence 
back  to  the  original  port,"  and  if  a  premium  is  paid  double  that 
which  would  be  demanded  for  the  outward  voyage,  the  freight  to 
the  full  amount  of  the  valuation  is  covered  on  each  voyage.^  It 
has  been  decided,  however,  that  a  premium  in  excess  of  the  usual 
rates  does  not  afford  a  ground  for  a  presumption  that  material 
facts  increasing  the  risk  were  known  to  the  underwriter,  and  con- 
sidered by  him  in  fixing  the  rate.*  Mr.  Phillips  notices  a  case  so 
holding,  and  says  the  ruling  "may  well  be  doubted,"  and  that  it 
does  not  appear  that  any  general  presumption  could  arise,  and  that 
the  question  is  one  for  the  jury  in  each  case.^  But  the  test  of  the 
materiality  of  a  concealed  fact  is  whether  it  would  have  enhanced 
the  premium ;  ^  and  evidence  of  a  certain  kind  is  admissible  that 
certain  facts,  if  known,  would  have  influenced  the  rate  of  premium.' 
So  that  the  rule  would  seem  to  be,  that  if  the  insurers  prove  the 
concealment  of  some  material  fact  or  circumstance,  the  contract 
must  be  avoided,  and  the  question  whether  all  the  facts  evidence 

2°  Fidelity     &     Casualty     Co.     v.  the    parties'    intentions,    representa- 

Thames  Ferry  Co.  82  Conn.  475,  74  tions,  etc. 

Atl.  780.  *  Von   Lindenau  v.  Desborough,  3 

1  Post  V.  Phoenix  Ins.  Co.  10  Johns.  Car.  &  P.  .353. 

(N.  Y.)   79.  5  2  Phillips  on  Ins.    {3d  ed.)    683, 

2  Franklin  Ins.  Co.  v.  Block,  57  Pa.    sec.  2159.     See  also  1  Wood  on  Fire 
St.  74,  184.  Ins.  (2d  ed.)  600,  see.  258. 

^  Davy  V.  Hallett,  3  Caines  (N.  Y.)  ^  Boggs  &  Leathe  v.  American  Ins. 

16,   2    Am.    Dec.    241.      See   Bridges  Co.  30  Mo.  63. 

V.  Hunter,  1  Maule  &  S.  15,  14  R.  R.  "^  Hawes   v.   New  England   Mutual 

380;    Von   Lindenau   v.   Desborough,  Marine  Ins.  Co.  2  Curt.  (U.  S.  C.  C.) 

3  Car.  &  P.  353,  per  Lord  Tenterden :  229,    Fed.    Cas.    No.    0,241 ;    Luce   v. 

Mackintosh  v.  Marshall,  11  Mees.  &  Dorchester  Mutual  Ins.  Co.  105  Mass. 

W.   116,  and  Freeland   v.   Glover,   7  297,   7    Am.    Rep.    522;    Lapham    v. 

East,  457,  where  the  amount  of  the  Atlas  Ins.  Co.  24  Pick.  (41  Mass.)  1. 
premium    has   afforded   a   test   as   to 
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such  a  concealment  is  for  the  juiy,  hut  that  the  fact  that  the  pre- 
mium is  of  a  higher  rate  than  usual  in  such  risks  may  tend  to  show 
the  character  of  the  risk  to  he  more  hazardous  or  greater  than  usual, 
although  it  does  not  of  itself  afford  a  positive  ground  for  the  jury 
to  infer  such  fact,  or  that  the  insurer  was  to  assume  a  risk  enhanced 
by  facts  concealed  from  and  unknown  to  him.^ 

§  1090.  Agreement  as  to  rate  must  govern. — The  premium  being 
of  the  e-ssence  of  the  contract,  and  one  of  the  essentials  necessary 
to  be  agreed  upon  in  order  to  complete  the  contract,^  the  agreement 
of  the  parties  as  to  the  rate  must  govern,  in  the  absence  of  fraud  or 
mistake;^"  the  contract  is  dependent  upon  the  consideration,  and 
the  law  will  not,  in  the  absence  of  fraud,  inquire  into  the  suthciency 
of  the  latter,  nor  hold  the  contract  invalid  on  the  ground  that  it  is 
not  founded  on  a  full  or  just  consideration.^^  And  this  accords 
with  the  rule  early  stated  by  Emerigon:  'The  premium  agreed 
upon  by  the  parties  between  themselves  must  be  taken  to  be  a  just 
one.  ...  If  at  the  outset  the  nature  of  the  risk  has  been  fully 
declared,  the  insurers  will  not  be  permitted  to  dispute  the  payment 
of  the  loss  under  pretext  of  the  smallness  of  the  amount  of  the 
stipulated  premium ;  "^^  nor  does  the  agent's  mistake  in  charging 
too  small  a  premium  invalidate  the  policy. ^^  And  it  is  held  that 
although  the  general  rule  is  that  the  parties  must  abide  by  their 
contract,  and  that  the  insurers  cannot,  where  the  contract  does  not 
so  stipulate,  increase  the  rate  of  premium,  nevertheless  if  the  by- 
laws confer  that  right,  as  in  case  of  mutual  companies,  such  by-laws 
are  said  to  supersede  the  general  rule.^*  But  Ave  would  suggest  that 
the  by-laws  do  not  supersede  the  general  rule,  for  as  a  rule  they 
constitute  ^  part  of  the  contract  itself. 

§  1091.  Discrimination  as  to  rates  of  premium:  rebate  of  pre- 
mium.— ^[any  of  the  states  provide  by  statute  against  discrimina- 
tion in  life  risks  between  individuals  of  the  same  class  or  of  equal 

'  See  Emerigon  on  Ins.  (Meredith's  Iowa,    9,   96    Am.    Dec.    83.      See    § 

ed.  1850)  c.  ill.  sec.  3,  p.  58;  1  Wood  1100  herein. 

on  Fire  Ins.  (2d  ed.)  p.  490,  sec.  213,  ^^  Emerigon  on  Ins.  (Meredith's  ed. 

citinfj  Franklin  Ins.  Co.  v.  Block,  57  1850)  c.  iii.  see.  3,  p.  58. 

Pa.  St.  74,  184.  "  See  Bunten  v.  Orient  Mutual  Ins. 

9  See  §§  43  et  seq.  herein,  also   §  Co.  4  Bosw.  (N.  Y.)  254,  203.     This 

1080  herein.  ease   did   not   turn   upon   this   point, 

^°  "We  must  necessarilj'  look  to  and  however. 

be   governed    bj^   the    agreements   of  "  Mutual   Assur.   Soc.  v.   Korn,   7 

the     parties:"     Emerigon     on     Ins.  Cranch  (11  U.  S.)  396,  3  L.  ed.  383. 

(Meredith's  ed.   1850)    c.   iii.   sec.   3,  On  right  of  mutual  benefit  society 

p.  57.     See  Rolker  v.  Great  Western  to    increase    rates,    see    notes    in    7 

Ins.    Co.    2    Sweenev    (N.    Y.)    275,  L.R.A.  (N.S.)  ll.")4;  31  L.K.A.(N.S.) 

noted  in  §  1093  herein.  417;   and  L.R.A.1916A,  762. 

^^  Viele   V.    Germania   Ins.    Co.   20 
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expectation  of  life,  in  the  amount  of  payment  or  return  of  pre- 
miums or  rates  charged,  or  in  dividends  or  other  benefits  payable; 
also  against  discrimination  in  favor  of  individuals,  risks  of  the 
same  class  and  of  the  same  expectation  of  life  as  to  the  rate  of 
premium  charged,  whether  the  same  be  affected  directly  or  in- 
directly, and  that  no  special  favors  or  inducements  to  effect  a  life 
policy  shall  be  offered  by  way  of  rebates  of  premium,  or  the  like; 
or  against  discrimination  as  to  rates  in  fire  risks;  or  against  dis- 
crimination between  white  and  colored  persons  or  persons  of 
African  descent  as  to  rates  or  premiums  in  life  risks ;  or  prohibiting 
any  contract  of  insurance  or  agreement  as  to  such  contract  other 
than  as  plainly  expressed  in  the  policy.^*  In  Indiana  prior  to  the 
statute  of  1909  prohibiting  rebating  premiums  no  limitation  existed 

15  Alabama.— Code  1907,  sec.  4579  Stat.  1909,  see.  4379,  see  Id.  sec.  4318 

(Rebates).  (fire). 

Arkansas. — Act  1907,  p.  781;   act  Louisiana. — Acts  1908,  p.  314,  no. 

Jany.  23,  1905,  see.  1.  210;  acts  1886,  no.  82. 

Colorado.— Sess.   L.    1907,   c.   193,  il/a/ne.— Laws  1907,  c.  121,  p.  135; 

sec.  49,  p.  461,  see  Id.  p.  462,  sec.  50 ;  Freeman's    Supp.   1885-95 ;    Stat.   p. 

1  Mill's  Ann.  Stat.  1891,  p.  1341,  sec.  315  (5),  sees.  1-3,  e.  49  {citing  State 

2232    (discrimination:    rebates:    con-  v.  Sehwarzschild,  83  Me.  261). 

tract  to  be  plainly  expressed  in  pol-  Maryland. — Code     Pub.     Gen.     L. 

icy).                        "^  1903,  p.  391,  art.. 23,  sec.  151;  Laws 

Connecticut. — Gen.      Laws,      Rev.  1890,  pp.  275,  276,  e.  254. 

1902,    sees.    3535-3538,    am'd    Pub.  Massachusetts.— Xci^  &  Res.  1907, 

acts  1907,  c.  193,  p.  741  (colored  per-  p.  892,  c.  576,  sec.  69;  Id.  sec.  70  (al- 

sons  also);  Gen.  Laws,  1889,  p.  74;  so    colored    persons);     Supp.     Pub. 

Gen.  Stat.  1888,  p.  624,  sec.  2861.  Stat.  1882-88,  pp.  535,  545,  sees.  68, 

Delaivare.- Am'd  Laws  1897   (vol.  69,  109,  c.  214. 

20)  e.  595,  p.  713;  Rev.  Code,  1852,  Michigan.— Comp.    L.'  1897,    sec. 

as    am'd    1893,    p.    973    (Laws    Del.  7219;  Id.  sec.  7220  (also  colored  per- 

chaps.  132,  273,  vol.  19,  am'd  Laws  sons)  ;    Howell's    Ann.    Stat.    Supp. 

1897  (vol.  20)  c.  595,  p.  713.  1883-90,   p.    3120,   sees.   4244b    (No. 

Idaho.— Civ.    Code   sec.   2238;    act  171,  June  20,  1889,  p.  197). 

]\rareh  7,  1905,  Sess.  L.  1905,  p.  256.  1/rHw^sofa.— Rev.   Laws   1905,   see. 

Illinois.— Eev.  Stat.  1908,  p.  1200,  1689  (also  colored  persons)  ;  L.  1905, 

sees.  27-30;  3  Starr  &  Curt.  Annot.  p.  522  c.  33,  sec.  1  (lire)  ;  Laws  1895, 

Stat.    (Supp.  1885-92)   p.  751;  My-  p.  427;  c.  175,  see.  66;   Id.  p.  428, 

ers'     Rev.     Stat.     1895     (Cothram's  see.  67. 

Notes)  pp.  840,  840a,  c.  73,  sees.  63a,  Blississippi.— Code  1906,  sec.  2600 

63d:  Laws  1891,  p.  109.  (also    that    contract    be    plainly    ex- 

Indiana.- — Burns'  Ann.  Stat.  1914,  pressed    in    application    and    policy : 

sec.  4706f.  license  to  be  revoked  for  violation). 

loica. — Acts   23d,    Gen.    Assembly,  Missouri. — Rev.     Stat.     1899,    sec. 

c.  33    (also  that  contract  be  plainly  7931;  Laws  1907,  p.  316. 

expressed    in    policy)  ;     Ann.     Code  Montana. — Rev.   Codes   1907,  secs- 

1897,    sec.    1782,    Supp.    1907,    sec.  4141,  4020  (fire). 

1782;   McClain's   Ann.    Code,    Supp.  Neiv    Hampshire. — Pub.    Stat.    N. 

1888-1892.  p.  92,  sees.  17G0a,  1760b.  H.  1891,  p.  488,  c.  171,  sec.  8;  Laws 

Kentucky.— Stat.    1903,    see.    656;  1907,  p.  110,  c.  111. 
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a?  to  the  amount  \vliich  the  insurer  might  accept  as  the  first  pre- 
mium and  receipt  therefor. ^^ 

§  1092.  Same  subject:  such  statutes  constitutional. — Such  stat- 
utes have  been  held  to  be  constitutional,  on  the  ground  that  the 
legislature  of  a  state  has  power  to  regulate  the  business  of  life  in- 
surance within  its  borders.^'    And  it  is  also  held  that  so  much  of 

New  Jersey.— Laws  1907,  p.  153 ;  Tennessee.— Acts  1897,  p.  304,  sec. 

Laws  902,  p.  441   (also  colored  per-  8,  compare  acts  1905,  p.  1028,  c.  480, 

sons) ;  Laws  1895,  p.  334,  c.  168.  sec.  16. 

New     York.— Laws    1913,    c.     25,  Texas.— Rev.  Stat.  1911,  art.  4954. 

amd'g    Laws    1912,    p.    406,    c.    225,  Vermont.— Fuh.    Stat.    1906,    sec. 

amdg     Laws  1909,  e.  33,  see.  65.  as  3782;   Stat.   1894,  p.  759,  tit.  28,  c. 

added  by  L.   1911,  c.  416    (rebating  178,  see.  4218. 

and  discriminations  prohibited:  con-  Washington. — Laws   1911,   p.    195, 

tract  to  be  plainly  expressed  in  pol-  sec.  33. 

icy:    Includes    corporations,    associa-  West  Virginia. —  Acts  1907,  p.  298, 

tions,      partnerships,      Lloyd's      and  c.  77,  sec.  15 ;  acts  1891,  p.  322,  c.  108. 

individual  underwriters,  and  express-  Wisconsin. — Laws    1907,    p.    543; 

ly  excludes  certain  risks  or  hazards) ;  Laws  1891,  pp.  327,  328,  c.  267. 

Laws   1909,   c.   33,   sec.    89,   am'd   L.  Wyoming.— Rev.    Stat.    1899,    sec. 

1911,  c.  249);  Id.  see.  90   (also  col-  3274;   Laws  1890-91,   pp.   402,  403, 

ored  persons);  L.  ,1891,  c.  119,  sec.  c.  101. 

1;  Laws  1890,  c.  401,  amd'g  L.  1889,  Rebate  defined.     See  Julian  Insur- 

c.  228,  sec.  1;  Penal  Laws,  sec.  1191;  ance  Co.  v.  Guarantee  Life  Ins.  Co. 

Parker's  X.  Y.  Ins.  L.  (ed.  1915)  pp.  159   Ala.   533,  49   So.   234,  under   § 

91,  141-144.  1092e  herein. 

North   Carolina. — Rev.   Stat.  1908,  As  to  anti-compact  laws:  combina- 

sec.  4775;  Revisal  1905,  sec.  4775.  tions   to    control   rates,    see    §§    329, 

Ohio.— Act  90,   0.   L.   345,   see.   1  329a  herein. 
(Law   Rev.    Stat.   5802;   B,   3631-4)  As  to  indictment  of  agent  for  pay- 
Bates  Ann.  Stat.  1906,  sees.  3631-1  ing  rebates,   see  §   715   herein, 
(also  colored  persons)  ;  86  0.  L.  220;  Contract   to   be   plainly   expressed 
1  Chauque's  Rev.  Stat.   (6th  ed.)   p.  in   policy:    policy   to    contain    entire 
906  (sees.  1,  2)  sees.  3631,  3632;  tit.  contract,  see  §  190b  herein. 
11,  c.  10    (life  or  endowment  insur-  On  power  of  legislature  to  regulate 
ance):    Id.    (sees.    1-3),    sees.    3633,  life  insurance  rates,  see  note  in   37 
3634;  1  Smith  &  Benedict's  Rev.  Stat.  L.R.A.(N.S.)    778;  on  effect  of  dis- 
(3d   ed.)    p.    1038    (sees.    1-3)    sees,  crimination    among    insurants    upon 
3631-3633   (sees.  1,  2)   3634,  3635.  the  contract  of  insurance  and  its  in- 
Oregon. — Gen.  Laws  1907,  p.  377.  cidents,  see  notes  in  35  L.R.A.(X.S.) 
Pennsylvania.— Act   May   3,   1909,  485,  and  49  L.R.A.(N.S.)   147. 
P.  L.  405;  Brightly's  Purd.  Dig.  Pa.  ^^  j^fajpstie  Life  Assur.  Co.  v.  Win- 
Supp.  1885-91,  p.  2528,  sees.   6,  7;  field,  58   Ind.   App.  402.   108  N.   E. 
1  Pepper  &  Lewis' Dig.  Pa.  pp.  2381,  249;    acts   1909,   p.   8;    Burns'   Ann. 
2382,  sec.  84;  Pub.  Laws,  1889,  c.  116,  Stat.  1914.  sec.  4706f. 
sees.  1,  2;  Amended  Laws  Pa.  1895,  i^  pj.ople   v.   Formosa.   131   N.   Y. 
pp.  430-32,  No.  308.  478,  27  Am.   St.  Rep.  612,  61   Ilun 
Ehode    Island.— Jan.    Laws    1896;  (N.  Y.)  272,  43  N.  Y.  St.  Rep.  654, 
tit.  19,  c.  183,  sees.  1,  2;  Id.  sec.  3  40  N.  Y.  St.  Rep.  861,  30  N.  E.  492; 
(not  to  affect  existing  contracts).  Commonwealth  v.  :Morning  Star,  144 
SoHth   Carolina.— See   Laws   1903,  Pa.  St.  103,  21  Ins.  L.  J.  88,  22  Atl. 
p.  475,  sec.  9  (fire).  867. 
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the  statute  as  relates  to  a  rebate  of  premium  is  constitutional,  and 
although  it  makes  the  act  of  an  agent  in.  so  doing  a  criminal  of- 
fense, it  is  not  an  abridgement  of  the  personal  liberty  or  natural 
rights  of  such  agent,  and  it  is  unimportant  whether  the  company- 
is  a  domestic  or  foreign  one.^^  In  this  connection  the  following  is 
important:  "The  main  point,  however,  upon  which  ...  de- 
fendant relies  ...  is,  that  the  act  making  it  a  criminal  offense 
for  him  to  pay  a  rebate  to  induce  any  person  to  effect  insurance 
in  the  company,  was  unconstitutional,  in  that  it  arbitrarily  and 
unjustly  abridged  his  natural  rights  and  personal  liberty  in  the 
conduct  of  his  business.  He  claims  that  the  act  has  no  relation  to 
^he  public  safety  or  welfare,  and  hence  that  it  could  not  be  enacted 
under  the  police  power,  which  the  state,  through  its  legislature,  can 
exercise.  .  .  .  It  is  competent  for  the  legislature,  in  the  interest 
of  the  people  and  to  promote  the  general  welfare,  to  r-'.'lulate  in- 
surance companies  and  the  management  of  their  affairs,  and  to 
provide  by  law  for  that  protection  to  policyholders  which  they 
could  not  secure  for  themselves.  .  .  .  There  should  be  a  wide 
range  of  legislative  power  to  promote  the  public  welfare  in  the 
exercise  of  the  police  power,  and  the  true  boundaries  of  that  power 
it  would  be  difficult,  in  such  a  case,  to  prescribe.  .  .  .  The  busi- 
ness of  life  insurance  in  this  state  is  mainly  carried  on  by  insur- 
ance companies  authorized  by  law,  and  minute  provisions  are  made 
regulating  their  incorporation  and  their  business;  and  a  depart- 
ment of  the  state  government  has  been  constituted  to  supervise 
them.  The  corporations  organized  under  the  laAvs  of  this  state  are 
absolutely  under  the  direction  and  control  of  the  legislature.  It 
may  specify  how  and  on  what  terms  they  may  do  business,  and 
enact  laws  regulating  their  conduct  and  the  conduct  of  their  agents 
for  their  protection  and  the  protection  of  their  policyholders,  and 
enforce  obedience  to  such  laws  by  such  penalties,  forfeitures,  and 
punishments  as  it  may,  within  constitutional  limits,  prescribe.  As 
all  these  corporations  must  act  through  agents,  it  has  the  same  au- 
thority to  regulate  the  conduct  of  their  agents  as  it  has  to  regulate 
the  corporations  themselves.  It  would  be  preposterous  to  say  that 
the  legislature  could,  in  the  exercise  of  its  legitimate  authority, 
regulate  these  corporations  and  prescribe  the  terms  under  which 
they  may  exist  and  do  business,  and  yet  could  not  by  similar  laws 
regulate  and  control  the  conduct  of  their  agents.  .  .  .  The  fact 
that  this  company  was  a  foreign  corporation  can  make  no  differ- 
ence. When  it  comes  into  this  state  by  comity  to  do  its  business 
here  through  its  agents,  it  must  obey  our  laws  and  conform  to  our 

18  People   V.    Formosa,   131   N.   Y.    St.  Rep.  654.  40  N.  Y.  St.  Rep.  861, 
478,  Gl  Hun  (N.  Y.)  272,  43  N.  Y.    27  Am.  St.  Rep.  612,  30  N.  E.  492. 
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public  policy,  and  if  they  are  unwilling  to  do  so,  they  must  keep 
out  of  the  state.''  ^® 

§  1092a.  Same  subject:  object  or  intent  of  such  statutes. — The 
object  or  intent  of  these  enactments  against  discrimination,  or 
anti-rebate  laws,  is  that  uniform  rates  be  established  and  main- 
tained ;  ^°  to  secure  to  all  persons  equality  as  to  burdens  imposed  as 
well  as  to  benefits  derived  and  also  to  conserve  the  public  welfare ;  ^ 
to  prevent  discrimination  by  insurers  in  favor  of  individuals  be- 
tween insurant*  of  the  same  cla-^s  either  as  to  premiums  charged  or 
dividends  allowed ;  ^  that  prospective  insurants  of  the  same  cla.ss 
shall  not  be  unfairly  treated  or  discriminated  against  by  induce- 
ments being  given  to  one  of  said  class  which  are  not  available  to 
all  therein ;  ^  and  the  statute  may  impose  the  duty  of  determining 
whether  a  license  should  be  issued  to  insurer,  or  to  revoke  the  li- 
cense after  insurance,  if  the  insurer  should  be  guilty  of  conduct 
authorizing  such  revocation.'* 

19  Id.  482-84.  Opinion  of  Earl,  is  unenforceable,  and  the  insurance 
C.  J.  As  to, right  to  rescind  a  con-  commissioner  has  no  power  to  iusti- 
tract  in  ease  of  refusal  to  allow  tute  an  investigation  especially  as  to 
rebate,  see  Thompson  v.  New  York  rebates.  Life  Insurance  Investiga- 
Life  Ins.  Co.  21  Or.  466.  28  Pac.  628.  tion  by  Insurance  Commissioners.  31 
Neither  the  agent's  authoritv  to  make  Pa.  Co.  Ct.  Rep.  667,  63  Leg.  Intell. 
the  rebate  nor  a  ratification  by  the  68.  1-5  Dist.  Rep.  108  (Atty.  Genl's 
company  was  established  in  this  case,  opinion)  :  act  July  2,  1895.  P.  L.  430. 
and  the  point  whether  the  premiums  amd  g  act  May  7,  1889,  P.  L.  116. 
could  be  recovered  was  considered.  Suggestion  is  made  in  opinion  as  to 
New  York  Life  Ins.  Co.  v.  Statham,  propriety  of  insurers  agreeing  to 
93  U.  S.  24,  30,  23  L.  ed.  789 ;  Hed-  abolish  rebating, 
den  v.  Griffin,  136  Mass.  229,  49  Am.  20  Calvin  Phillips  &  Co.  v.  Fish- 
Rep.  25;  McKee  v.  Phoenix  Ins.  Co.  l)ack.  84  Wash.  124,  146  Pac.  181, 
28  Mo.  383.  75  Am.  Dec.  129 ;  Fisher  Laws  1911,  p.  195,  sec.  33. 
v.  Hope  Mutual  Life  Ins.  Co.  69  N.  ^  Rideout  v.  Mars,  99  Miss.  199,  35 
Y.  161;  Norton  v.  Gleason,  61  Vt.  L.R.A.(N.S.)  485,  54  So.  801,  40  Ins. 
474,  18  Atl.  45,  were  noted,  but  it  L.  J.  1173— Anderson,  J. 
was  deemed  "doubtful  whether  the  On  effect  of  discrimination  among 
question  can  be  raised  under  the  insurants  upon  the  contract  of  in- 
pleading-s,"  per  Lord,  J.,  pp.  488-90.  surance  and  its  incidents,  see  notes 
See  §  329  herein.  in    35    L.R.A.(X.S.)     485,    and    49 

If  the  effect  of  an  amending  stat-  L.R.A.(N.S.)  14/. 

ute  as  to  rebates,  inducements  to  in-  ^  Hilton  v.  Commonwealth.  127  Ky. 

surance,  etc.,  is  to  make  both  insurer  486,  105  S.  ^^  .  956. 

and   insured   as   parties  to   a   rebate  ^  Re  Insurance   Rebates    (Pa.)    67 

transaction    guilty    alike    of    a    mis-  Leg.   Intel.   364    (Atty.   Gonl's  opin- 

demeanor  and  liable  to  sentence  upon  ion);   acts   Pa.   May   3,   19U9,   P.   L. 

conviction   so   that   testimony  cannot  405. 

be    obtained    from    either,    since    ac-  *  Cole   v.   State,   91   Miss.   628,  45 

eusod    cannot    be   coiiipolled   to   give  So.  11,  37  Ins.  L.  J.  67,  Code  1906, 

evidence  against  himself,  the  statute  sec.  2600. 
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§  1092b.  Same  subject:  construction. — A  statute  prohibiting  dis- 
crimination between  insurants  of  the  same  class  and  imposing  a 
penalty  upon  the  insurer  for  its  violation  will  be  strictly  con- 
strued.^ It  is  declared,  however,  that  a  statute  prohibiting  dis- 
crimination and  rebates,  and  the  making  of  any  contract  of  in- 
surance or  agreement  as  to  such  contract  other  than  as  is  plainly 
expressed  in  the  policy  issued  thereon  and  providing  a  fine  for  its 
violation  must  be  given  a  reasonable  construction  and  strict  though 
not  oppressive  enforcement  in  order  to  give  the  statutory  effect  in- 
tended by  its  enactment.^ 

§  1092c.  Same  subject:  what  companies  or  associations,  etc.,  in- 
cluded and  excluded. — in  so  tar  a<  mutual,  etc.-,  companies  or  asso- 
ciations are  life  insurance  companies  they  would  seem  to  be  within 
the  provisions  of  such  statutes.'''  One  of  the  sections  of  the  New 
York  statutes  prohibiting  rebating  and  discriminations  expressly  in- 
cludes associations  and  also  expressly  excludes  contracts  made  by 


5  People   V.   Mutual   Life   Ins.    Co.  90,  60  Am.   St.  Rep.  592,  46  N.  E. 

72  111.  App.  569,  act  June  19,  1891.  1040. 

^  Hilton  V.  Commonwealth,  127  Ky.  Ohio. — Conrad   v.    State,   75    Ohio 

486,  105  S.  W.  956.  St.  52,  6  L.R.A.(N.S.)  1154,  78  N.  E. 

As   to   rule   of   strict   construction  957,  17  Am.  &  Eng.  Ann.  Cas.  707; 

of   penal   statutes   and   modifications  Cleveland  C.  C.  &  St.  Louis  R.  Co. 

thereof  see  generally :  v.  Wells,  65  Ohio  St.  313,  58  L.R.A. 

Zrfa/io.— Independent    School    Dis-  651,  62  N.  E.  332. 

trict  No.  5  V.  Collins,  15  Idaho,  535,  Oklahoma. — Stein    v.    Scanlon,    34 

128  Am.  St.  Rep.  76,  98  Pac.  857.  Okla.  801,  42  L.R.A.  (N.S.)   895,  127 

/Z/mois.— Zellers  v.  White,  208  111.  Pae.    483;    Cline    v.    State,    9    Okla. 

518,  100  Am.  St.  Rep.  243,  70  N.  E.  Crim.  Rep.  40,  45  L.R.A. (N.S.)  108, 

669 ;  Meadowerof t  v.  People,  163  111.  130  Pac.  510. 

56,  35  L.R.A.  176,  54  Am.  St.  Rep.  Te^a^.— Houston    E    &   W.  "T.    R. 

447,  45  N.  E.  303.  Co.    v.    Campbell,    91    Tex.    553^    43 

Indiana.— State  v.  Hogriever,  152  L.R.A.  225,  45   S.   W.  2. 

Ind.   652,  45   L.R.A.   504,   53   N.   E.  West    Virginia.— Kail    v.    Norfolk 

921;    State  v.   Indiana  I.   S.   R.   Co.  &  W.  R.  Co.  44  W.  Va.  36,  41  L.R.A. 

133  Ind.  69,  18  L.R.A.  502,  32  N.  E.  669,  67  Am.  St.  Rep.  757,  28  S.  E. 

817.  754. 

Iowa. — Rohlf   V.    Ka.ssemeier,    140  Wisconsin. — Weirich  v.  State,  140 

Iowa,  182,  23  L.R.A. (N.S.)  1284,132  Wis.  98,  22  L.R.A.(N.S.)    1221,   17 

Am.   St.   Rep.   261,  118  N.   W.   276.  Am.  &  Eng.  Ann.   Cas.  802,  121  N. 

Kansa^s. — State  v.  Prather,  79  Kan.  W.  652. 

513,  21  L.R.A. (N.S.)  23,  131  Am.  St.  "^  Citizens  Life  Ins.  Co.  v.  Commis- 

Rep.  339,  100  Pac.  57.  sioner  of  Ins.  128  Mich.  85,  8  Det. 

M?:.sso«n.— State  (ex  rel.  Crow)  v.  Leg.  W.  544,  87  N.  W.  126,  30  Ins. 

Bland,  144  Mo.  534,  41  L.R.A.  267,  L.  J.  919.     See  Western  Mutual  Life 

46  S.  W.  440;  State  v.  Stone,  118  Mo.  Assoc,   v.   People,  73   111.   App.  496. 

388,  25  L.R.A.   243,   24   S.   W.   164.  When  mutual,  etc.,  societies  or  as- 

New   York. — Burks   v.   Bosso,   180  sociations  are  and  are  not  insurance 

N.  Y.  341,  105  Am.  St.  Rep.  762,  73  companies,     see     §§     344-344h,     346 

N.  E.  58;  People  v.  Nelson,  153  N.  Y.  herein. 

2188 


PREMIUMS  §  1092(1 

persons,  associations  or  corporations  aulliorized  to  do  business  as 
title  and  credit  guaranty  corporations,  fraternal  benefit  societies, 
and  co-operative  fire  insurance  corporations  and  it  does  not  apply 
to  any  contract  of  life  insurance  nor  to  any  contract  of  insurance 
upon  or  in  connection  with  marine  or  transportation  risks  or  haz- 
ards other  than  contracts  for  automoljile  insurance,  but  it  does  not 
exclude  assessment  or  co-operative  insurance  associations  other  than 
as  above  stated.  Another  section,  however,  expressly  includes  life 
insurance  corporations  during  business  in  the  state^  and  necessarily 
such  statutes  would  apply  to  foreign  companies  transacting  Ijusi- 
ness  within  the  state  of  the  nature  and  kind  of  insurance  within 
the  prohibition.^ 

§  1092(1.  Same  subject:  agreements  for  services. — There  is  no 
discrimination  as  to  premiums  where  an  attorney  for  the  insurer 
is  to  pay  a  specified  cash  premium  each  year  and  give  a  receipted 
l)ill  for  legal  services  for  the  balance  of  the  premium  which  is  to  be 
stated  in  the  regular  notice  it  being  understood  that  the  rule  would 
increase  each  year  and  the  amount  of  the  insured's  bill  for  services 
would  therefore  increase,  the  cash  payments  to  remain  the  same 
and  a  statute  enacted  after  the  issuance  of  the  policy  and  which 
requires  contracts  reducing  premiums  to  be  embodied  in  the  policy 
does  not  apply^°  and  a  separate  agreement,  entered  into  at  the  time 
of  accepting  the  policy,  whereby  assured  who  had  paid  the  first 
annual  premium,  was  to  receive  for  services  to  be  rendered  a  cer- 
tain per  cent  credited  on  the  second  premium,  does  not  void  the 
policy  even  though  said  agreement  be  illegal,  where  the  statute 
only  prescribes  a  penalty  against  insurer  or  its'  agent  in  case  it  is 
violated  and  in  addition  the  insured  for  the  period  covered  by  the 
premium  paid  would  be  entitled  to  the  protection  of  the  policy  of 
which  he  could  not  be  deprived  by  the  separate  agreement."  Nor 
is  there  any  violation  of  the  statute  where  the  agent  takes  in  pay- 
ment insured's  note  for  half  the  first  premium  and  permits  him  to 
retain  the  other  half,  the  amount  of  said  agent's  commissions,  in 
consideration  of  insured's  agreement  to  furnish  him  the  names  of 
certain  persons  to  enable  him  to  procure  insurance  from  them,  and 
also  allows  insured  a  commission  on  policies  for  such  insurance 
nnd  the  agent  accounts  to  the  insurer  for  its  share  of  the  premium. 

8N.  Y.  Laws  1909,  e.  33,  sec.  65  Assur.   Roe.   of  N.  Y.   173  111.  App. 

(c.  28,   Consol.   L.)    as  added  bv   L.  70,  Ilurd's  Rev.  St.  1908,  c.  73,  see. 

1911,  e.  41(5,  and  am'd  bv  L.  1912,  27. 

c.  225,   am'd   L.   1913,   c.   25,   X.   Y.        ^^  roniin.unvfallh  Life  Lis.  Co.  v. 

Laws   1909,  c.   33,  sec.   89,   Parker's  Bowling,  —  Kv.  — .  114  S.  W.  32*, 

N.  Y.  Ins.  L.  (ed.  1915)  pp.  91,  141.  38   Jns.   L.   J.   Ill;    Ky.    Slat.   1903, 

9  See  §  328  herein.  sec.  079. 

^°  Otis  v.   Provident    Savings  Li IV 
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In  such  case  the  transaction  is  held  to  be  one  between  the  insured 
and  the  agent  alone  with  which  the  insurer  was  in  no  way  con- 
cerned.^^ But  it  is  also  held  that  an  agreement  with  the  insurer's 
agent  that  payment  of  a  note  given  for  the  first  premium  would 
not  be  required  if  insured  assisted  the  agent  in  obtaining  other  in- 
surance, and  he  does  so,  is  a  violation  of  the  statute  as  an  offer  to 
rebate. ^^  And  in  another  case  it  appeared  that  by  an  agreement  in 
writing,  in  consideration  for  services  rendered  by  its  president  in 
formulating  a  plan  of  insurance,  organizing  the  company,  render- 
ing other  services  in  connection  therewith  and  advancing  money 
said  insurer  agreed  to  refund  to  him  in  payment  of  five  per  cent 
of  the  entire  gross  premium  receipts  upon  policies  for  a  stated 
number  of  years.  It  was  alleged,  though  it  did  not  appear  in  said 
written  agreement  that  it  was  contemplated  and  understood  that 
the  president  should  enter  into  contracts  with  persons  designated 
by  him,  to  be  known  as  "references"  who  should  receive  a  pro  rata 
proportion  of  said  fund,  and  that  he  did  enter  into  such  contracts 
with  policyholders  to  induce  them  to  insure  and  that  they  did 
receive  a  rebate  of  five  per  cent  of  their  premiums,  no  issue  was 
made  as  to  said  allegations  and  they  were  taken  as  true.  It  was 
held  that  there  was  a  violation  of  the  statute  as  to  rebates.  It  fur- 
ther appeared,  however,  that  the  company  had  been  forced  to  dis- 
,  ontinue  a  former  plan  which  involved  the  appointment  of  a  board 
of  reference.^* 

§  1092e.  Same  subject:  agreements  for  services:  advisory  boards. 
— Where  insured  gave  his  note  for  the  exact  amount  of  the  regular 
premium  and  at  the  time  the  policy  was  issued  a  separate  contract 
was  made  whereby  he  was  to  aid  insurer  in  obtaining  applications 
for  insurance  and  as  one  of  a  class  of  six  hundred  persons  was  to 
receive  as  compensation  for  services,  upon  the  second  and  subse- 
quent premiums,  a  deduction  of  certain  amounts  as  renewal  com- 
missions w^hich  were  to  be  credited  on  said  premiums,  it  was  held 
that,  even  though  the  separate  contract  was  void,  although  it  was 
not  clear  that  it  came  within  the  prohibition  of  the  statute  which 
did  not  declare  that  contracts  violating  its  provisions  should  be 
void,  nevertheless  it  did  not  affect  the  validity  of  the  insurance  for 
one  year  as  such  insurance  constituted  a  valid  and  valuable  consid- 
eration for  the  promise  to  pay  the  note  and  that  as  insured  had 
retained  the  policy,  although  he  believed  the  contract  was  void,  he 

i2Quigg    V.    CofCy,    18   R.    I.    757,        i*  Citizens   Life   Ins.   Co.   v.   Com- 
30  Atl.  794,  Pub.  L.  C.  671,  see.  1.    missioner    of    Ins.    128    Mich.    85,    8 
13  Security  Life  Ins.  Co.  of  Ameri-   Det.   L.   N.   544,   87   N.   W.   126,   30 
i  ca   V.   Allen,  —   Tex.   Civ.   App.  — ,    Ins.  L.  J.  919. 
170  S.  W.  131. 
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was  liable  upon  said  notc.^*  The  decision  holding  a.s  above-stated 
is  distinguished  in  a  later  case  in  the  same  state,  wherein  the  policy 
had  been  surrendered  and  canceled  and  the  surrender  value  re- 
ceived by  the  plaintiff  and  the  action  brought  on  the  collateral 
agreement  itself,  claiming  damages  for  its  breach  as  of  an  executory 
contract  and  it  was  held  that  said  collateral  agreement  was  within 
the  prohibition  of  the  statute  where  it  made  insured  a  member  of 
a  board  of  advisory  agents  not  exceeding  three  hundred  in  number 
and  in  consideration  of  certain  renewal  commissions  he  was  in 
effect  to  assist  the  insurer  bv  furnishing  it  upon  its  request  names 
of  those  whom  he  deemed  insurable,  as  such  contract  conferred 
upon  said  board  such  a  property  right  in  the  funds  of  the  insurance 
company  as  to  make  the  policies  in  said  class  self-sustaining  in  a 
few  years,  and  that  the  policyholder  could  not  enforce  against 
insurer  said  severable  collateral  contract  upon  the  principle  that 
the  law  was  not  passed  for  the  benefit  of  the  company  resisting 
recovery,  but  for  the  protection  of  the  policyholders  when  it  ap- 
pears that  the  agreement  is  executory  in  character  and  gives  him  a 
]ireference  over  the  general  body  of  policyholders  for  whose  benefit 
the  statute  was  passed,  and  that  in  such  cases  the  parties  are  in  pari 
delicti).  In  addition  the  point  was  availed  of  that  said  advisory 
board  contract  was  not  set  out  in  the  policy  as  required  by  the 
statute.^^  So  where  a  policy  is  issued  together  with  a, special  con- 
tract making  insured  a  member  of  an  advisory  board  not  to  exceed 
live  hundred  in  number  under  the  terms  of  which  he  was  to  aid 
the  company  in  extending  its  business  in  its  locality  by  recom- 
mending suitable  persons  for  insurance  and  also  desirable  as  agents, 
in  consideration  of  which  he  was  to  receive  certain  financial  benelits 
it  was  held  that  the  special  contract  formed  a  class  of  a  limited 

15  Security  Life  &  Annuity  Co.  v.  made  at  the  same  time  and  for  the 
Costner,  149  N.  Car.  293,  63  S.  E.  same  consideration.'  Again:  'Where 
304,  38  Ins.  L.  J.  285;  Revisal  1895,  a  transadion  partly  valid  and  partly 
sec.  4775.  "It  is  not  always  easy  not  is  deliberately  separated  hV  the 
to  distinguish  between  those  "cases  in  parties  into  two  agreements,  one  ex- 
which  the  illegal  element  enters  into  pressing  the  valid  and  the  other  the 
and  so  permeates  the  entire  contract  invalid  part,  then  a  party  called  up- 
as to  render  it  void  and  those  in  on  to  perform  his  part  of  that  agree- 
wiiich  tAvo  covenants  or  obligations  nient  which  is,  on  the  face  of  it,  in- 
are  assumed  which  are  either  sever-  viilid,  cannot  be  heard  to  say  that 
able  or  which  the  parties  have  so  the  transaction  as  a  whole  is  unlaw- 
sevcred  that  the  valid  may  be  sepa-  tul  and  void.'  Contracts,  482,  483." 
rated  from  the  invalid  and  enforced.  Id. — Connor,  J. 

Pollak  thus  states  Ihe  law:     'A  law-  ^^  Smathers   v.   Bankers'   Life   Ins. 

ful  promise  made  for  a  lawful  con-  Co.   151   N.   Car.  9^^.  (i5_S.   E.   74(5; 

.sideration,  is   not   invalid   by    reason  Rev.  Stat.  1908,  sec.  4775. 
ouiv  of  an  unlawful   promise   being 
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number  who  should  receive  advantages  over  others  who  did  not 
belong  to  the  class,  that  under  the  contract  the  insurer  might  fix 
the  rate  per  thousand  at  such  a  sum  as  would  lessen,  if  not  pay,  the 
Dremium  and  so  varv  the  cost  between  insurants  entitled  to'  the 

J.  «^ 

same  rates,  and  as  said  contract  was  not  included  in  the  policy, 
and  as  the  entire  transaction  embraced  the  policy  and  the  special 
contract  and  together  formed  the  consideration  of  a  note  for 
the  premium  said  note  could  not  be  collected  by  the  insurer." 
Again,  where  it  wps  provided  that  if  premiums  were  paid  in 
full  each  year  as  they  became  due  a  special  annual  income  of 
one  per  cent  of  all  annual  ca.-h  premiums  would  be  allowed  each 
policyholder  in  consideration  that  he.  upon  written  request,  would 
advise  the  insurer  as  to  fitness  and  desirability  of  agents,  personal 
habits  of  applicants  and  those  seeking  reinstatement,  and  also  as  to 
false  and  fraudulent  claims  against  insurer,  it  was  held  without  dis- 
cussion of  this  point  that  said  income  feature  was  an  illegal  dis- 
crimination contrary  to  the  statute.  A  peculiar  feature,  however, 
of  the  case  is  that  the  insurance  commissioner  was  declared  to  have 
acted  judicially  in  deciding  that  the  policy  did  not  violate  the  stat- 
ute and  had  issued  a  license  to  the  insurer  to  transact  business  and 
the  court  was  petitioned  for  mandamus  to  compel  the  commissioner 
to  revoke  the  license  which  petition  was  denied  on  the  ground  that 
the  matter  was  res  adjudicata  as  there  wa«  nothing  dehors  the  pol- 
icy to  show  that  the  insurance  company  had  done  anything  except 
that  which  the  policy  authorized  it  to  do  and  which  the  commis- 
sioner had  determined  it  might  lawfully  do,  and  to  grant  the 
petition  would  compel  him  to  revoke  the  license  upon  identically 
the  same  grounds  which  he  had  determined  would  not  authorize 
a  denial  of  the  license.  In  other  words,  notwithstanding  the  clause, 
which  the  commissioner  had  before  him  when  the  license  was  is- 
sued, was  illegal  and  contrary  to  the  statute,  the  insured  had  a 
right  to  do  business  under  said  clause  unless  the  evidence  should 
show  that  insurer  Vjy  doing  the  very  thing  which  it  was  licensed 
to  do  and  therefore  might  lawfully  do  had  brought  itself  within  the 
prohibition  of  the  statute,  a  very  anomalous  position. ^^     A  very 

^'  State   Life   Ins.    Co.   v.    Strong,  of  members,  who  in  consideration  of 

127  Mich.  346,  86  N.  "\V.  825;  Comp.  appointment  upon  said  board  became 
Laws.  1897,  see.  7219.  See  Citizens  members  and  policyholders,  charged 
Life  Ins.  Co.  v.  Commissioner  of  Ins.  with  the  duty  of  giving  information 

128  Mich.  85,  8  Det.  L.  N.  544,  87  or  advice  of  a  certain  character  and 
X.  W.  126,  30  Ins.  L.  J.  919,  where  as  a  consideration  were  to  receive  a 
the  insurer  had  been  compelled  to  percentage  of  a  fund  set  apart  from 
give  up  a  plan  of  doing  business  in-  the  premiums. 

volving  the  appointment  of  a  board  ^^  Cole  v.  State,  91  Miss.  628,  45 
of  reference  consisting  of  a  number    So.  11,  37  Ins.  L.  J.  *;7,  Code  1906, 
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similar,  special  annual  income  clause,  however,  is  held  to  constitute 
no  violation  of  the  code.^^ 


sec.  2600,  Calhoun,  J.,  said:  "While 
fully  coneurrinp:  in  tho  conclusion,  J 
have  not  decided  in  my  own  mind 
that  the  policy  of  insurance  in  (jues- 
tion  is  violative  of  any  statute  of 
the  state  of  Mississippi." 

^^  Julian,  Insurance  Commissioner 
V.  Guarantee  Life  Ins.  Co.  159  Ala. 
533,  49  So.  234  (Code  1907,  sec. 
4579).  The  court  per  McClellan,  J., 
said :  "In  the  lirst  provision  the 
key  word  to  construction  is  'rehate.' 
In  Webster  it  is  detined :  'To  abate 
or  deduct  from.'  From  State  v.  Hi- 
bernia  Ins.  Co.  38  La.  Ann.  465,  7 
Words  and  Phrases,  p.  5986,  deduces 
tiiis  definition :  'Deductions  from 
stipulated  premiums  allowed  in  pur- 
suance of  antecedent  contract.'  It  is 
also  elsewhere  defined  as  a  'draw- 
back' and  'abatement.'  Waiving 
other  considerations  possible  and 
leading  to  the  same  result,  it  is  too 
apparent  for  doubt  that  the  share 
system  created  bears  no  relation  to 
a  rebate,  for  the  obvious  reason  that 
the  policy  holder  must  afford,  and 
does,  if  he  secures  the  share — pro- 
vided, the  consideration  for  it  by 
particular  services  to  l)e  performed 
— services  of  evident  value  and  util- 
ity to  the  safe  conduct  of  the  business 
of  the  company.  It  will  not  do  to 
say  that  such  services  afford  no  con- 
sideration for  the  obligation  assumed 
by  the  company  to  allow  a  special 
income.  The  insured  and  the  insurer 
each  obligate  themselves  in  that  re- 
gard; and  we  know  of  no  reason, 
and  apprehend  that  there  is  none,  to 
pronounce  such  an  engagement  a  sub- 
terfuge, an  evasion.  That  a  policy 
holder  of  the  class  in  question  may 
not,  in  fact,  be  called  upon  to  render 
the  services  he  has  bound  liiinself, 
upon  request,  to  perform,  might  be 
an  argument  of  force  in  determining 
the  financial  wisdom  of  maintaining 
such  a  system ;  but,  when  the  insured 
has  bound  himself  to  perform  serv- 
ices of  an  entirely  reasonable  and 
Joyce    Ins.  ■  Vol.    IL— 13S.       '> 


practical  nature,  and  the  insurer  has 
contracted  with  him  on  the  faith  of 
the  assurance,  though  it  be  at  the 
insurer's  option  to  demand  the  serv- 
ices, it  could  be  no  more  tlian  bare 
assumption  to  not  only  strike  from 
the  contract  the  element  involved, 
but  to  impeach  the  bona  fides  of  the 
arrangement,  with  the  result  that  a 
violation  of  the  statute  against  re- 
bates in  insurance  dealings  might  be 
imputed  to  the  insurer,  or  to  its  rep- 
resentatives writing  the  contract,  tn 
short,  the  share  proportionately  due, 
upon  the  conditions  delined,  to  the 
policy  holder  of  the  described  class, 
must  be  ascribed  for  its  consideration 
to  the  services  promised  by  the  in- 
sured as  the  contract  provides. 
Hence,  such  share  is  not  a  drawback, 
an  abatement  of  the  premium,  but  is 
a  benefit  arising  from  the  obligation 
of  the  insured  to  perform  the  serv- 
ices stipulated  for. 

"The  other  features  said  to  be  of- 
fensive to  the  statute,  because  they 
work  a  discrimination,  are  likewise 
not  well  assailed  on  that  account. 
The  key  word  to  construction  of  this 
provision  of  the  statute  is  the  word 
'class.'  As  therein  employed  it  has 
no  reference  to  the  individual  char- 
acteristics of  the  policy  holder.  It 
refers  to  that  number  of  persons  who 
hold  similar  policy  contracts.  If  it 
were  construed  to  mean  those  of  like 
individual  characteristics,  for  in- 
stance, of  age,  family  history,  or  state 
of  health  at  the  time  of  insurance, 
the  result  would  necessarily  be  that 
an  insurance  company  could  not  vary 
its  policies  but  would  be  bound,  under 
that  interpretation  of  our  statutes,  to 
conform  the  policy  contract  to  the 
individual  characteristics  of  the  ap- 
plicants of  insurance.  Such  a  regu- 
lation would  imi)air  the  right  of  con- 
tract, without  justification  under  the 
police  or  otlier  power  of  the  state 
to  conti'ol  the  e.xercise  of  the  right 
of  contract.  Furthermore,  the  phrase 
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§  1092f.  Same  subject:  allowance  by  agent  of  commissions. — 
Whether  or  not  a  commission  to  an  agent  who  insures  his  own  hfe 
or  property  constitutes  a  violation  of  the  statute  depends  upon  the 
character  of  the  transaction.  If  it  is  a  mere  subterfuge  to  evade 
the  statute,  as  where  the  agency  is  created  for  the  purpose  of  effect- 
ing such  insurance  so  as  to  secure  the  commission  it  ouglit  to  be 
held  a  violation  of  the  statute.  If,  however,  a  bona  fide  agent 
insures  his  own  life  or  property  charges  the  entire  premium  to  him- 
self, so  that  a  proper  return  for  taxation  can  be  made,  and  retains 
the  usual  commission  by  deducting  the  same  upon  settlement  with 
the  insurer  the  statute  is  not  violated.^" 

In  so  far  as  premiums  have  been  paid  by  deduction  of  commis- 
sions under  an  agency  contract  issued  in  connection  with  the  pol- 
icy, the  contract  becomes  executed  and  will  not  be  held  void,  at  the 
instance  of  the  insurer,  as  an  attempt  to  evade  the  statute.'^  Nor 
is  it  a  discrimination  for  the  agent  to  return  his  commission  to 
insured  as  a  part  of  the  first  premium  paid,  the  money  returned 
being  no  part  of  that  belonging  to  the  insurer.^  And  where  the 
agents  paid  insured's  first  premium  to  insurer  charged  themselves 
therewith  and  settled  in  their  account  with  the  insurer  on  that  basis 
and  the  policy  acknowledging  receipt  of  the  premium  was  issued 
and  delivered  to  insured  the  contract  became  entirely  executed,  and 
the  money  having  been  paid  upon  an  illegal  contract  and  both 
parties  being  in  pari  delicto  the  court  will  not  aid  in  a  recovery 
against  insured,  either  by  the  insurer  or  in  its  name  for  the  use  of 
the  receiver  of  the  agent,  as  no  debt  exists  in  such  case.' 

'of  the  same  class'  qualifies  the  term  (Atty.  Genl's  opinion) ;  same  statute, 

'policy  holder,'  and  hence  'class'  clear-  See  §  74a  herein. 

ly  means  the  holders  of  like  policy  ^  McNaug:hton  v.  Des  Moines  Life 

contracts.      To    read    the    provision  Jns.    Co.   140   Wis.   214,   122  N.   W. 

otherwise    is    to    distort    its    obvious    '  ^f-  ,     -r  •  ^     a  ^  x^  , 

mponino-  Interstate  Life  Assur.  Co.  v.  Dal- 

'Surin^  the  policy  contract  ex-  ^on,  105  Fed.  176,  91  C.  C.  A.  210, 

Measuring  me  policy  contract  ex  ^g  l.R.A.(N.S.)   722n,  38  Ins.  L.  J. 

hibited  with   the  bill,   by  ;Ue   .ta  ed  375.     Ky.  Stat.  1903,  sec.  656. 
interpretation  of  this  provision  of  the        q^  applicability  of  statute  against 

statute,   there  is  left   no   doubt   that  j-gbates  to  allowance  by  agent  to  in- 

by  the  very  letter  of  the  policy  con-  ^^^.^^   ^f   part   of   former's   commis- 

tract  each  policy  holder  insured  there-  gi^n,  see  note  in  23  L.R.A.(N.S.)  722. 
by  is  accorded  equal  advantages  and        3  Equitable  Life  Assur.   Soc.    (Use 

is  given  no  unmerited  benefit.     Con-  of  Reilly)  v.  Wctherill,  127  Fed.  947, 

sequently  the   decree  appealed  from  62  C.  C.  A.  949;  Pa.  act  May  7,  1889, 

will  lie  affirmed."  L.  1889,  p.  116. 

20  Re   Insurance   Rebates,   67   Leg.        ^  Rideout  v.  Mors,  99  Miss.  199,  35 

Intel!.    364    (Atty.    Genl's   opinion);  L.R.A.(N.S.)    485,    54    So.    801,    40 

act    Pa.    May    3,    1909,    P.    L.    405;  Ins.    L.    J.   1173;    Miss.    Code   1906, 

Dare's  Case,  36  Pa.  Co.  Ct.  Rep.  683.  sec.  2600. 

2194 


PREMIUMS  §  1092g 

But  a  rebate  allowed  by  an  agent  to  induce  tbe  insured  to  take 
out  a  policy,  whereby  the  actual  premium  paid  is  only  the  amount 
claimed  to  be  insurer's  share  is  without  consideration.  illep;al,  con- 
trary to  the  statute  and  void,  said  contract  for  rebate  not  bein[!; 
expressed  in  the  application  or  policy,  and  the  sum  actuallv  i^aid 
being  less  than  required  from  others  of  the  same  class.*  And  where 
the  agent  remitted  his  commission  and  took  a  note  for  the  insurers 
share  of  the  premium  from  the  insured  and  paid  the  amount  of 
the  note  to  the  insurer,  the  contract  was  held  illegal  and  the  note 
without  consideration  and  uncollectible  and  that  it  was  the  duty  of 
the  court,  sua  sponte  to  take  notice  of  the  illegality  without  its 
being  pleaded.*  And  where  the  agreement  is  that  the  agent  him- 
self will  write  all  insurance  in  the  locality  but  the  local  agency  is 
given  insured  and  commissions  divided  and  insured's  premium 
notes  be  thereby  paid,  it  constitutes  a  violation  of  the  statute.^ 

Tn  case  of  an  agency  contract,  issued  in  connection  with  the 
policy,  under  which  premiums  are  to  be  paid  by  deduction  of  com- 
missions the  burden  of  proof  is  upon  insurer,  at  whose  instance  it 
is  sought  to  be  invalidated,  to  establish  its  invalidity  as  an  attempt 
to  evade  the  statute,' 

Brokers  acting  only  as  assured's  agents  are  held  not  within  the 
New  York  Statute  prohibiting  including  in  the  premium  any  fee, 
compensation,  charge  or  perquisite  whatsoever.^ 

§  1092g.  Same  subject:  what  is  not  a  discrimination  or  rebate: 
other  insurances, — In  addition  to  such  decisions,  considered  under 
the  preceding  section  headings,  as  hold  that  the  statute  is  not  vio- 
lated the  following  are  instances  in  point. 

A  mere  offer  to  rebate  is  not  a  discrimination.'  Nor  is  it  violative 
of  the  statute  as  to  rebates,  etc.,  to  require  one  who  desires  a  mort- 
gage loan  from  the  company  to  take  out  life  insurance.^"  Nor  is 
a  statute  as  to  rebates  violated  by  an  agreement  with  an  applicant 
for  loans  to  give  exclusively  to  an  insurance  agent,  who  also  nego- 
tiates loans,  the  writing  of  insurance.^^     Nor  does  a  statute  for- 

On  effect  of  disc'rimination  amotif?  ^  Tannebauin  v.  Rosenthal,  00  N.  Y. 

insurants    upon    the    contract    of   in-  Supp.  4!)4,  1092,  44  App.   Div.  431. 

suraiioe  and  its  incidents,  see  note  m  Laws  1892,  c.  641,  sec.  1. 

35  L.K.A.{N.S.)  48,'),  and  49  L.R.A.  9  People   v.    Mutual   Life   Ins.   Co. 

(N.S.)   147.  72   111.   App.  569;   111.   act  June   19, 

SHeffron  v.  Dalv,  133  I\Iich.  613,  1891. 

95   N.   W.   714,   33   Ins.   L.   J.   180;  1°  Spanpler  Brewinf?  Co.  v.  Pliila- 

Conip.  L.  sec.  7219.  delpliia  Life  Ins.  Co.  (Pa.)  58  Pitts. 

6  Thomson  v.  McT^aughlin,  13  Ga.  L.  .1.  313;  Pa.  act  Mav  3.  1909. 

App.  334,  79  S.  E.  182.  "  Calvin    Phillii)s   &    Co.   v.    Fish- 

'McNanphton  v.  Des  Moines  Life  back,  84 -Wash.  124.  140  Pac.  181. 
Ins.  Co.  140  Wis.  214,  122  N.  W.  704. 
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bidding  discrimination  between  insurants  of  the  same  class  in 
premiums,  etc.,  prevent  issuing  of  one-third  term  poUcies  with  the 
privilege  of  taking  a  whole  life  policy  at  the  end  of  the  first  year, 
for  the  purpose  of  appropriating  a  larger  portion  of  the  premium  to 
expenses  and  less  to  the  reserve  fund.^^  ^^j,  ig  the  policy  avoided, 
so  as  to  authorize  a  recovery  back  of  premiums,  by  granting  a  re- 
bate where  the  statute  merely  prohibits  such  rebates  under  penalty 
of  forfeiture  of  a  license  to  transact  business  in  the  state.^^  And 
an  underwriters'  association  may  discriminate  in  rates  for  different 
geographical  sections.^^  And  if  it  does  not  appear  that  like  agree- 
ments, as  that  claimed  to  be  illegal  and  contrary  to  the  statute, 
were  not  made  with  all  similarity  situated  applicants,  the  claim 
will  not  be  sustained  as  where  the  collectibility  of  notes  for  the 
premium  and  the  continuance  of  the  insurance  were  conditioned 
upon  their  being  discounted  by  and  brokerage  allowed  a  firm  of 
which  insured  was  a  member.^* 

§  1092h.  Same  subject:  effect  as  to  recovery  of  premiums,  notes, 
or  commissions. — Under  certain  decisions  a  recovery  of  the  premi- 
um on  notes  therefor  has  been  denied  by  the  courts,  while  in  others 
such  recovery  has  been  allowed,  in  cases  where  the  statute  against 
discriminations  and  rebates  have  been  violated,  some  of  these  de- 
cisions are  considered  under  other  sections.^^  It  may  be  stated  here, 
however,  that  it  is  held  that  agents  are  so  far  responsible  for  the 
acts  of  a  subagent  in  allowing  a  rebate  that  a  check  for  the  pre- 
mium, less  the  rebate  is  uncollectible.^^  And  after  an  insurance 
partnership  is  dissolved,  an  innocent  partner  cannot  recover  the 
unpaid  portion  of  the  premium  from  policy  holders  to  whom  his 
copartner  had  allowed  discounts  in  premiums,  where  the  statute 
imposes  only  a  penalty  upon  insurer  for  its  violation  and  a  re- 
duction of  the  policy  amount  to  that  which  the  premium  actually 
paid  would  have  purchased. ^^ 

But  it  is  held  that  notwithstanding  the  rule  that  where  parties 
are  in  pari  delicto  the  court  will  lend  its  aid  to  neither,  still  an 
exception  will  be  made  on  the  ground  that  relief  will  be  granted 

12  Bankers'  Life  Ins.  Co.  v.  How-  Ct.  Rep.  509,  ac^t  90  O.  L.  345,  sec. 
land,  73  Vt.  1,  57  L.R.A.  374,  48  Atl.  1:  Law  Rev.  Stat.  5802;  B.  3631-4. 
435;  Vt.  Stat.  sec.  4218.  ^^  See  §§  1092e-1092<2:  herein. 

13  Laun  V.  Pacific  Mutual  Life  Lis.  ^  '' J,^"\"-';i'^,*,  ^'^  ^T/^^oV  ^r'^S' 
Co.    131    Wis.    555.    9    L.R.A.(N.S.)    ^-  531,  41  AMdy.  Bull.  531,  86  Ohio 

1204,  111  N.  W.  660.  1-220.  ^     .„    ^       i,      ;e  t-    v 

,-  '  „  .  T^  ^  13  Wav  V.  Pacific  Lumber  &  Timber 

iMnsurance      /^<»';pames       Rates    ^^    ^^  ;^^^^,^_  333^  49  L.R.A.(N.S.) 

(Pa)     60    Le^     Inlell.    453     12    Pa.   147  annotated  on  effect  of  discrimina- 
Dis  .   Rep.   664    (Atty.   Genl  s   opin-    ^-^^^  ^,^,,^,^„.  ^,^^^,^^^^  ,„,„„  the  con- 

i°"^-  tract  of  insurance  and  its  incidents;  •. 

15  Dailev  V.  Chappell,  31  Ohio  Cir.    133  Pae.  595. 
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where  public  interest  requires  the  court  to  intervene,  so  that  al- 
though insured  has  i:)aid  a  premium  less  than  the  uniform  rale,  a 
recovery  may  be  had  from  insured,  by  the  administrator  of  the 
agent  allowing  the  rebate,  of  a  sum  equal  to  the  difference  between 
the  premium  actually  paid  and  the  uniform  rate  required  from 
all  others  of  the  same  class,  that  is  of  the  amount  allowed  Ijy  the 
agent  as  a  rebate. ^^ 

Under  a  North  Carolina  decision,  the  compensation  of  the  agent 
and  subagents  entitled  to  a  commission  will,  in  ease  of  any  recovery 
whatever,  be  reduced  by  exactly  an  amount  which  equals  the  dif- 
ference between  the  actual  premium  paid  by  the  policy  holder  and 
that  called  for  by  the  policy  as  issued.^" 

The  insurer  may  ratify  the  payment  of  rebates  by  an  agent  in 
order  to  obtain  insurance  contracts  so  as  to  entitle  him  to  have  tlie 
policy  amount  obtained  by  such  payment  allowed  as  new  business 
upon  which  his  compensation  depends.^ 

§  10921.  Same  subject:  liability  for  penalty. — Tn  Kentucky  an 
agent  of  the  insurer  who  knowingly  participates  in  the  act  of  an 
insurance  broker  who  secured  the  contract  in  granting  a  rebate 
contrary  to  the  statute  is  guilty  and  liable  for  the  penalty.^  And 
if  the  statute  makes  the  insurer  and  the  agent  or  agents  liable  to- 
gether jointly  and  severally,  to  the  penalty  the  company  is  respon- 
sible for  the  agent's  acts  in  allowing  rebates  notwithstanding  it  was 
done  without  the  knowledge,  approval,  consent  or  ratification  of 
insurer,^  And  a  rule  of  an  insurer  forbidding  rebating  of  pre- 
miums cannot  effect  a  reduction  of  statutory  penalty  for  granting 
rebates,  if  the  rule  was  violated  by  a  manager  having  charge  of  an 
agency.*  The  insurer  is  not  liable,  however,  for  its  agent's  acts  in 
giving  a  rebate  Avhere  it  has  not  authorized  or  ratified  the  act  but 
has  forbidden  the  payment  or  allowance  of  rebates  by  said  agent 
and  the  statute  only  provides  that  the  insvn*er,  its  officer  or  agent 
shall  be  fined.*     But  the  ca.se  must  be  brought  clearly  within  the 

iSRideout  V.  Mars,  99  Miss.   199,  Kv.  486,  105  S.  W.  956,  Kv.   Stat. 

35  L.R.A.(N.S.)  485,  54  So.  801,  40  1903.  sec.  656. 

Ins.  L.  J.  1173  (Miss.  Code  1906,  3  .^jpf^-opolitan  Life  Ins.  Co.  v.  Pco- 
sec.  2600)  cHing  as  an  analogous  oasc  pie,  20S)  111.  42,  70  X.  E.  643;  Frank- 
Texas  &  Pacific  Rv.  Co.  V.  Mufjg,  202  lin  Life  Ins.  Co.  v.  People,  200  111. 
U.  S.  242.  20  Sup.  Ct.  628.  50  L.  594,  66  N.  E.  378,  379;  Hurd's  Rev. 
ed.  1011,  criticised  in  brief  note  in  Stat.  111.  1903,  p.  1057.  sec.  29. 
40  Ins.  L.  J.  1176.  *  People  v.  Hartford  Life  Ins.  Co. 

20  Lane  v.  Raney,  131  N.  Car.  375,  252  111.  398.  37  L.R.A.(N.S.)  778,  f){\ 

42  S.  E.  820.  N.  E.  1049. 

^  New  York  Life  Ins.  Co.  v.  Talia-  *  Equitable  Life  Assur.  Soc.  of  U. 

fero.  95  Va.  522,  28  S.  E.  879.  S.   v.    Coninionwoalth.    121    Kv.    543. 

2  Hilton    V.     Commonwealtb,    127  89   S.   W.  537;   Ky.   Slat.   1903.  sec. 
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statute  where  it  is  sought  to  recover  the  penalty  imposed  for  viola- 
tion of  a  statute  prohibiting  discrimination,® 

A  claim  against  insurer  for  a  penalty  for  discrimination  between 
applicants  in  rates  need  not  allege  that  it  was  unjust,  if  all 'facts 
are  stated,  and  the  statute  fixes  the  character  of  discrimination  pro- 
hibited and  characterizes  such  discrimination  as  unjust.'^  And  a 
verdict  of  three  hundred  and  fifty  dollars  for  rebating  is  not  so 
excessive  or  t-o  large  as  to  indicate  passion  or  prejudice  where  the 
statute  provides  a  penalty  of  five  hundred  dollars  for  the  offense 
and  the  policy  is  for  ten  thousand  dollars.' 

§  1093.  Premium  to  cover  additional  risks:  augmentation  or 
diminution  of  premium. — An  insurance  may  be  eff'ected  at  a  nomi- 
nal rate  per  cent,  the  policy  to  cover  such  other  risks  as  may  be 
approved  and  indorsed  thereon,  the  premium  on  each  risk  to  be 
fixed  at  the  time  of  indorsement,  with  additions  and  reductions 
to  conform  to  the  company's  rates  when  the  time  of  sailing  and 
<;haracter  of  the  vessel  shall  become  known  ;^  or,  in  case  of  an  in- 
surance on  a  vessel  for  a  certain  time,  "as  interest  shall  appear,"  the 
premium  may  be  augmented  or  diminished  according  to  the  actual 
•cargo  on  board  from  time  to  time  during  the  period  covered.^"  And 
in  cases  of  fire  risks,  the  policy  may  provide  for  an  additional  pre- 
mium if  the  premises  are  used  for  certain  purposes,  or  if  certain 
prohibited  articles  are  kept.-^^  So  in  life  policies  additional  risks 
are  taken  upon  payment  of  an  additional  premium.  But  where 
the  additional  risk  was  accepted  by  the  insurer,  "upon. the  prior 
payment  any  year  of  an  additional  premium/'  and  one  such  addi- 
tional premium  was  paid,  the  policy  was  held  to  be  forfeited  by  the 
continuance  in  the  condition  of  extra  risk  by  the  insured  for  more 
than  the  term  for  which  additional  premium  had  been  paid  with- 
out payment  of  another  additional  premium. ^'^     In  a  case  in  New 

656.    See  also  United  States  Life  Ins.  i°  Pollock  v.  Donaldson,  3  Dall.  (3 

Co.  v.  Commonwealth,  28  Ky.  L.  Rep.  U.  S.)   510,  1  L.  ed.  699,  Emerigon 

948,  90  S.  W.  970.  speaks  of  the   custom  then   existing 

^  People   V.    Mutual    Life   Ins.    Co.  in  France  to  stipulate  as  to  premium 

72  111.  App.  5G9 ;  act  June  19,  1891.  augmentation  or  reducible  in  times  of 

'''People  V.  Hartford  Life  Ins.  Co.  war:   Emerigon   on   Ins.    (Meredith's 

252    111.    398,    37    L.R.A.(N.S.)    778  ed.  1850)    c.  iii.  sec.  2,  p.  57;   sees. 

(annotated  on  power  of  legislature  to  4,  5,  pp.  59-67. 

regulate  life  insurance  rates),  96  N.  ^^  See  O'Neill  v.  Buffalo  Fire  Ins. 

E.  1049,  Co.   3   N.   Y.   122,   where  the  policy 

'  Hilton  V.  Commonwealth,  127  Ky.  was    conditioned    to   be    void    if   the 

486,  105  S.  W.  956,  Ky.  Stat.  1903,  building   was  used   for  any   purpose 

sec.  656.  specified   in   certain   annexed  special 

®  Rolker  v.  Great  Western  Ins.  Co.  rates  of  insurance. 

2  Sweeney  (N.  Y.)  275.     See  1  Phil-  ^^  <^ee  Aver  v.  New  England  Mu- 

lips  on  Ins.  (3d  ed.)  sec.  502.  tual  Life  Ins.  Co.  109  Mass.  430.     , 
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York  of  the  character  of  that  first  instanced,  the  company  refused 
to  approve  or  indorse  the  risk  on  application,  and  an  action  was 
brought  to  recover  the  loss.  The  answer  set  up  a  counterclaim  to 
the  demand  for  a  premium  on  the  risk.  In  sujjport  thereof  it  was 
endeavored  to  prove  a  parol  agreement  at  the  time  of  effecting  the 
policy;  that  under  the  circumstances,  had  they  been  known,  no 
l)rudent  insurer  would  have  assumed  the  risk,  and  such  evidence 
was  held  inadmissible,  as  was  also  evidence  of  what  would  have  been 
a  fair  and  usual  rate  of  premium  under  the  circumstances,  or  the 
market  rate,  and  that  no  rate  in  use  was  applicable  to  the  risk  '" 

13  Rolker  v.  Great  Western  Ins.  Co.-^  Sweeney  (N,  Y.)  275. 
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PREMIUMS— PAYMENT,   FORFEITURE   AND    TENDER— LIENS. 

§  1097.     Payment  of  premium:  generally. 

§  1098.     No  forfeiture  for  nonpayment  of  annual  premium  unless  so  agreed : 
whether  premium  a  debt. 

§  1098a.  Mere  agreement  to  pay  premiums  insufficient  to  prevent  forfeiture. 

§  1098b.  That  policy  lapses  for  nonpayment  of  premiums  where  no  con- 
dition for  forfeiture. 

§  1099.     Whether  payment  condition  precedent. 

§  1100.     Conditions  as  to  payment  of  premium  valid. 

§  1101.     Whether  contract  entire  when  premium  entire. 

§  1102.     Whether  life  contract  entire  or  from  year  to  year. 

§  1103.     Failure  to   pay   premium   on  day  stipulated  forfeiis. 

§  1103a.  Same  subject:    incontestable  provision. 

§  1104.     Equity  will  not  relieve  from  forfeiture  so  incurred. 

§  1104a.  Payment  of  weeklj'  premiums:  industrial  insurance:  forfeiture. 

§  1105.     Subsequently  enacted  nonforfeiture  statute :   payment  of  premiums 
into  court. 

§  1106.     No  notice  or  formal  declaration  of  forfeiture  necessary, 

§  1106a.  That  stipulation  as  to  forfeiture  means  voidable  only. 

§  1107.     Premium  payable  on  demand. 

§  1108.     Forfeiture  for  nonpayment  of  instalments  of  premium  when  due. 

§  1109.     Company  may  extend  time  of  payment  of  premium. 

§  1109a.  Payment  of  premium:  days  of  grace. 

§  1109b.  Payment  of  premiums :  days  of  grace :  statutes. 

§  1110.     Extension  of  time   of   payment :   computation   of   time :    days   of 
grace. 

§  1110a.  Extension  by  agent  of  time  for  payment  of  premiums:    days  of 
grace. 

§  1111.     Acceptance  of  entire  annual  premium  in  advance. 

§  1112.     Prepayment  of  premiums. 

§  1113.     Offset :  premium  and  rents  due  from  agent. 

§  1114.     Part  payment  of  premium  will  not  prevent  a  forfeiture. 

§  1115.     Nonpayment  of  premium  may  only  suspend  risk. 

§  1115a.  Conflicting  dates :  date  from  which  computation  as  to  forfeiture 
based :  death  of  insured. 
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§  lllG.     Death  or  loss  after  suspension:  payment  of  premium. 

§  1117.     Payment  of  overdue  premium  after  loss,  death,  injury  or  sickness. 

§  1118.     Death  or  loss  within  time  extended  for  payment  or  days  of  grace. 

§  1119.  Review  of  cases  generally  relied  on  as  holding  such  payment  of 
no  effect. 

§  1120.     Cases  supporting  opposite  view. 

§  1121.     Same  subject:  conclusion. 

§  1122.     Tender  of  premium :  tender  to  agent, 

§  1123.     Frequency  of  tender. 

§  1124.     Tender  after  delivery  up  of  policy  fraudulently  induced  by  agent. 

§  1125.  Actual  production  of  money  unnecessary  after  peremptory  refusal 
to  accept. 

§  1125a.  Tender  by  bank  check. 

§  1126.     Ratification  of  payment  may  relate  back  to  time  of  tender. 

§  1127.  Tender  after  payment  of  overdue  premiums  unconditionally  re- 
quested. 

§  1128.     Tender  as  prerequisite  to  action:  judgment. 

§  1129.  Pa>anent  due  Monday  when  premium  matures  Sunday:  death  of 
insured. 

§  1129a.  Same  subject:  days  of  grace. 

§  1130.     Holidays:  Thanksgiving  day. 

§  1131.     Lien  for  premium. 

§  1132.     Maritime  lien  for  premium. 

§  1097.  Payment  of  premium:  generally. — The  premium  being 
the  cost  or  price  of  the  insurance,  and  of  the  essence  of  tlie  con- 
tract, it  is  necessary  that  it  be  paid  in  accordance  with  the  terms 
and  stipulations  thereof,  or  that  a  liabiUty  should  attach  therefor, 
even  though  the  actual  payment  be  postponed.^*  Credit  is  usually 
given  on  marine  insurance  the  premium  being  generally  paid  by  a 
note,  and  the  policy  conditioned  that  the  amount  of  the  note  shall 
if  unpaid  be  deducted  in  case  of  loss.  The  premium  may  be  pay- 
able in  one  sum.  or.  as  in  case  of  life  risks,  in  one  entire  sum  or  a 
succession  of  periodical  installments  due  amuially  or  otherwise,  as 
agreed,  in  which  case  the  nonpayment  of  such  installments  at  the 
specified  times  will  or  will  not  forfeit  the  policy  according  to  cir- 
cumstances and  the  exact  stipulation  of  the  contract.  There  are 
many  exceptions  which  justify  a  departure  from  the  rule  roquii'ing 
payment  when  due.  Thus,  usage,  custom,  or  a  course  of  dealing 
between  the  parties,  the  stipulations  of  the  contract  itself,  a  waiver, 
or  circumstances  may  warrant  a  delay  in  payment;  or  nonforfeiture 

"Deering's  Annot.  Civ.  Code  Cal.  mium  as  soon  as  the  thing  insured  is 
sec.  2616.  provides  that  the  insurer  exposed  to  the  peril  insured  against. 
is  entitled  to  the  pavment  of  the  pre- 
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may  be  provided  for  by  statute  or  by  the  policj- ;  or  a  note  may  be 
accepted  for  the  premium  with  no  proviso  for  forfeiture  in  case  of 
its  nonpayment  at  maturity.  By  practice  the  payment  should  be 
in  mone>"  or  cash,  but  it  uuiy  be,  and  frequently  is,  stipulated  or 
agreed  otherwise,  as  in  marine  risks  or  mutual  companies,  where 
premium  notes  are  taken,  and  in  fact  any  mode  of  payment  agreed 
upon  by  the  parties  and  accepted  as  sufficient  is  good  and  valid, 
although  the  policy  provide  otherwise,  and  this  rule  applies  to  the 
agent  of  the  insurer,  who  has  the  requisite  authority  to  so  act;  ^^ 
for  the  parties  may  make  any  agreement  which  does  not  violate 
the  essence  of  the  contract  nor  prohibitory  enactments. ^^  Thus, 
credit  mav  be  given  or  pavment  be  made  bv  check,  bv  note,  bv  an 
order  on  third  persons,  or  in  depreciated  funds,  or  the  contract  may 
be  completed  and  the  company  bound,  even  though  no  cash  or  note 
be  given  for  the  premium  nor  the  policy  delivered.^'''  It  is  well 
settled  that  an  insurance  company  may  make  a  valid  contract  by 
itself  or  its  authorized  agent,  without  exacting  payment  of  the  pre- 
mium.^^  In  case  of  indemnity  insurance  if  the  application  pro- 
vides that  a  certain  sum  shall  be  paid  per  annum  the  premium 
will  be  payable  in  advance. ^^  We  have  considered  in  another  part 
of  the  work  the  question  of  prepayment  of  premiums,  and  whether 
payment  is  necessary  to  complete  the  contract.^" 

§  1098.  No  forfeiture  for  nonpayment  of  annual  premium  unless 
so  agreed:  whether  premium  a  debt. — In  life  risks  the  nonpayment 
of  the  annual  premium  when  due  will  not  operate  to  effect  a  for- 

15  The  Natchez  (U.  S.  D.  C.)  42  &  Simey)  sees.  104  et  seq.,  pp.  142 
Fed.  169.  Mr.  May  says:  "When  no  et  seq.;  Id.  (Maclachlan's  ed.)  p.  196; 
special  mode  of  payment  is  stipuhited  17  Earl  of  Halsbury's  Laws  of  Eng- 
for,  any  mode  of  payment  which  is  land,  sees.  689  et  seq.,  pp.  347  et  seq. 
accepted  without  objection  on  the  ^^  Beadle  v.  Chenango  County  Mu- 
part  of  the  insurers  or  their  agent  tual  Ins.  Co.  3  Hill  (N.  Y.)  *161. 
will  suffice:"  2  May  on  Ins.  (3d  ed.)  This  also  accords  with  the  rule  early 
sec.  345.  Whether  this  learned  writer  stated  by  Emerigon  on  Ins.  (Mere- 
intended  by  the  words  "when  no  spo-  dith's  ed.  1850)  c.  iii.  see.  6,  p.  68. 
cial  mode  of  payment  is  stipulated"  ^'^  Warren  v.  Ocean  Ins.  Co.  16  Me. 
to  limit  the  general  rule,  or  the  words  439,  33  Am.  Dee.  674.  See  the  pre- 
were  inserted  merely  by  reason  of  the  ceding  and  following  sections  in  this 
word  "agent,"  is  not  api)arent;  prob-  chapter  for  authorities  covering  the 
ably  the  latter  was  intended,  as  the  above  general  propositions, 
rule  above  given  by  us  in  the  text  is  ^^  Boehm  v.  Williamsburgh  Ins.  Co. 
fully  supported  by  the  authorities.  35  N.  Y.  131,  90  Am.  Dec.  787;  Goit 
There  is  no  doubt  as  to  the  right  of  v.  National  Protective  Ins.  Co.  25 
the  company  to  waive  such  stipula-  Barb.  (N.  Y. )  189. 
tion.  1^  Illinois   Surety   Co.  v.   Paoli,  66 

As   to   practice   in   England   as   to  Misc.  160,  121  N.  Y.  Supp.  340. 
premium  in  marine  insurance,  see  1        ^°  §§  70  et  seq.  herein. 
Arnould  on  Mar.  Ins.   (8lh  ed.  Hart 
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feiture,  unless  it  is  so  agreed,  or  unless  payment  is  made  a  con- 
dition precedent  to  the  continuance  of  the  contract.^  In  such  case 
the  company  is  liable  in  case  of  loss,  and  it  is  held  that  the  annual 
payment  must  be  enforced  by  action  as  a  debt.  If  the  first  pre- 
mium is  not  paid,  and  the  risk  has  attached,  it  is  a  debt  coUectil^le 
as  such.  But  if  the  annual  premiums  be  made  payable  in  advance, 
they  are  not  a  de])t,  althou.uh  the  i)remium  may  in  some  cases  be 
enforceable  as  a  debt  by  the  insurer,  independent  of  the  forfeiture.^ 


^Alabama. — Equitable  Life  Assur. 
Soc.  of  U.  S.  V.  Golson,  159  Ala.  508, 
48  So.  1034. 

Illinois. — Inp:ersoll  v.  Mutual  Life 
Ins.  Co.  15G  111.  App.  568,  40  Nat. 
Corp.  Rep.  825  (no  provision  for 
forfeiture  for  nonpayment,  but  only 
that  if  policy  forfeited  for  nonpay- 
ment all  previous  payments  sliould 
be  forfeited). 

Indi-ana. — Ohio  Farmers'  Ins'.  Co. 
V.  Stowman,  16  Ind.  App.  205,  44  N. 
E.  558,  940  (applied  to  iirst  premium 
in  case  of  nonpayment  within  certain 
time  agreed  upon). 

Kansas. — Kansas  Protective  Union 
V.  Whitt,  36  Kan.  760,  59  Am.  Rep. 
607, 14  Pae.  275.  There  was  no  stipu- 
lation in  this  case  that  the  failure  to 
pay  when  due  a  note  given  for  mem- 
i)ership  should  avoid  the  policy,  and 
after  the  note  became  due,  the  time 
for  payment  was  extended,  and  it  was 
held  that  there  was  no  forfeiture  for 
nonpaj'mont  when  first  due;  as  to  con- 
ditions of  forfeiture  in  notes,  see  § 
1204  herein. 

Nebraska. — Haas  v.  Mutual  Life 
Ins.  Co.  84  Neb.  682,  26  L.R.A.(N.S.) 
747, 121  N.  \V.  996. 

Netv  Jersey. — Trade  Ins.  Co.  v. 
Barracliff,  45  N.  J.  L.  543,  46  Am. 
Rep.  792. 

New  York. — Perrv  v.  Bankers'  Life 
Ins.  Co.  62  N.  Y.  Supp.  553,  47  App. 
Div.  567  (no  specific  provision  for 
forfeiture,  but  indorsement  provided 
for  deduction  of  unpaid  premiums). 

North  Carolina. — Wood  (in  v.  Ashe- 
ville  Mutual  Ins.  Co.  6  Jones  Law  (51 
N.  C.)  558.  (It  was  held  in  a  policy 
on  the  life  of  a  slave  that  it  did  not 
require   payment   of   the  annual   in- 


stallment, as  condition  of  liability  of 
the  insurer;  tliat  failure  to  pay  did 
not  forfeit  the  right  to  insurance 
money  for  a  loss.) 

Above  rule  is  also  stated  in  opinion 
in  McMaster  v.  New  York  Life  Ins. 
Co.  (U.  S.  C.  C.)  90  Fed.  40,  38  Ins. 
L.  J.  960,  969— Shiras,  D.  J.  Al- 
though policy  in  that  case  stipulated 
for  forfeiture.  Case  aff'd  99  Fed. 
856,  40  C.  C.  A.  119,  rev'd  183  U.  S. 
25,  46  L.  ed.  64,  22  Sup.  Ct.  10,  31 
Ins.  L.  J.  555,  on  ground  that  time 
had  not  elapsed  and  forfeiture  could 
not  be  insisted  upon. 

No  forfeiture  for  nonpayment  as- 
sessment unless  so  provided,  see  § 
1266  herein. 

On  effect  of  failure  to  pay  periodi- 
cal premium  on  policy  of  life  in- 
surance to  terminate  the  same  in  the 
absence  of  a  provision  for  forfeiture, 
see  notes  in  26  L.R.A.(N.S.)  747, 
and  L.R.A.1917B,  214. 

2  Worthington  v.  Charter  Oak  L. 
Ins.  Co.  41  Conn.  372,  19  Am.  Rep. 
495.  The  company's  liability  J'or  loss 
was  conditioned  in  the  policy  upon 
payment  of  annual  premiums,  and  it 
was  held  that  such  payment  was  a 
condition  precedent  to  the  company's 
liability;  that  the  payment  of  the  first 
l^remium  entitled  the  assured  to  in- 
surance for  the  following  year,  with 
his  option  to  make  further  payments 
and  receive  corresponding  insurance; 
hat  that  there  was  no  obligation  to 
nud<e  further  payments  of  premiums 
— that  they  did  not  in  any  sense  con- 
^;titute  a  debt;  American  Ins.  Co.  v. 
Kliidc,  65  iMo.  78,  was  a  ca^e  where 
the  failure  to  pay  any  installment  on 
a  premium  note  when  due  suspended 
203 


§  1098 


JOYCE  OX  INSUKANCE 


Thus  it  is  said:  ''It  (the  company)  could  not  have  sued  and  re- 
covered from  him  that  or  any  subsequent  year's  premium,  its 
remedy  was  provided  against  the  insured  by  the  forfeiture  of  all  his 
moneys  previously  paid  and  rights  under  the  policy."  In  this 
case  the  premium  was  payable  each  year  in  advance,  or  the  policy 
was  to  be  forfeited.^  Under  an  Oklahoma  decision  the  annual 
premium  due  is  not  a  debt.  It  is  not  an  obligation  upon  which 
insurer  can  maintain  an  action  against  insured;  nor  is  its  settle- 
ment governed  by  the  strict  rule  controlling  payment  of  debts.* 
So  the  court  in  a  Kentucky  case  declares  in  the  opinion  that  it  is 
not  a  debt.^  There  is,  however,  a  distinction  between  a  premium 
and  a  debt  in  cases  where  the  policy  stipulates  that  it  be  forfeited 
if  the  premium  is  not  paid.  The  premium  as  it  becomes  due  is 
not  a  debt.  The  fact  that  it  is  payable  annually  or  semiannually, 
or  at  any  other  stipulated  time,  does  not  of  itself  constitute  a 
promise  to  pay,  either  express  or  implied.  In  case  of  nonpayment, 
the  policy  is  forfeited,  except  so  far  as  the  forfeiture  may  be  saved 
by  agreement,  by  waiver,  estoppel,  or  by  statute.  The  payment  of 
the  premium  is  entirely  optional,  while  a  debt  may  be  enforced  at 
law,  and  the  fact  that  the  premium  is  agreed  to  be  paid  is  without 


the  policy  during  the  default,  but 
where  a  payment  of  the  note,  wheth- 
er voluntary  or  enforced,  revived  the 
policy,  and  the  company  was  entitled 
to  recover  the  full  amount  of  the  note 
under  the  charter,  the  whole  note  be- 
came due  upon  failure  to  pay  any  in- 
.stallment.  Goodwin  v.  Massachusetts 
Mutual  Life  Ins.  Co.  73  N.  Y.  480. 
Here  the  policy  stipulated  for  for- 
feiture in  case  of  nonpayment  of  the 
premium  or  note  when  due,  and  pro- 
viding for  ascertaining  the  net  value 
of  the  policy.  The  statute  provided 
for  the  continuance  and  validity  of 
the  policy  for  a  limited  period  after 


As  to  lien  for  premium  see  §§  1131, 
1132  herein. 

^  ^Mutual  Benefit  Life  Ins.  Co.  v. 
French,  30  Ohio  St.  240,  27  Am. 
Rep.  443,  aff'g  2  Gin.  Sup.  Ct. 
Rep.  321,  13  Ohio  Dec.  927;  per  the 
court.  See  next  section.  See  sec- 
tions as  to  liability  on  premium  note 
and  assessment  after  forfeiture. 

*  Mutual  Life  Ins.  Co.  v.  Chatta- 
nooga Savings  Bank,  —  Okla.  — , 
L.r';A.1916A,'"  669,  i:)0  Pac.  190. 

*  "It  is  well  settled  that  a  contract 
of  insurance  is  sui  generis.  "While 
the  insured  by  an  observance  of  tlie 
conditions  mav  hold  the  insurer  to  his 


failure  to  pav  the  premium,  and  for  ^       i.    .i      i   ..       i  ,     , 

ascertaining  what  that  period  was  to  contract,  the  latter  has  not  the  pow- 
be,  and  also  that  "after  deducting  ^^  °^'  ^'^-'^^  *«  <^0'"P^^  ^he  nisured  to 
from  such  net  value  any  indebtedness 
to  the  company  or  notes  lield  l)v  the 
company  again.st  insured,"  and  it  was 
held  tliat  unpaid  f)remiums  were  not 
an  indebtedness  within  the  meaning 
of  the  statute,  and  could  not  be  de- 
ducted from  the  net  value  of  the  i>ol- 


maintain  the  contract  relation  with  it 
longer  than  he  chooses.  Whether  the 
insured  will  continue  it  or  not  is  op- 
tional with  him.  There  being  no  ob- 
ligation to  pay  for  the  premiums, 
they  did  not  constitute  a  debt."  Noble 
V.  Southern   States  ^lutual  Life  Ins. 


icy  in  determining  the  amount  of  pre-    Co.  157  Ky.  46,  49,  162  S.  W.  528. — ■ 
mium  for  temporary  insurance.     See    Clav,  Comm'r.     (Italics  are  ours.) 
§  1204  herein. 
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force  in  the  absence  of  an  unqualified  and  absolute  a2;reement  to 
pay  a  specified  sum  at  some  certain  time.  In  the  ordinary  policy 
there  is  no  promise  to  pay,  but  it  is  optional  with  the  insured 
whether  he  will  continue  the  policy  or  forfeit  it.  If.  under  such 
policy,  he  cea.-es  to  pay  at  the  end  of  a  specified  period,  the  policy 
determines,  and  the  insured  has  no  further  claim,  except  such  a.s 
a  statute  for  nonforfeiture  or  some  agreement,  waiver,  or  estoppel 
may  give,  and  in  such  cases  he  has  an  option  to  avail  himself 
thereof  or  not.  But  in  case  the  policy  attaches  and  the  premium 
is  earned,  and  the  risk  carried  on  the  strength  of  a  credit  arising 
cither  expr&ssly  or  impliedly,  or  if  a  note  or  other  binding  obliga- 
tion is  given  acknowledging  an  indebtedness,  and  binding  the  in- 
sured to  pay,  an  enforceable  debt  exists.^  Again,  it  is  held  that 
the  insurers  only  right  in  case  of  nonpayment  is  that  to  set  off  the 
unpaid  premiums  with  interest  against  the  amount  of  indemnity 
it  obligated  under  the  policy  to  pay;'  and  also  that  said  unpaid 
premiums  may  constitute  a  lien.*  So  the  contract  may  provide 
for  liability  after  forfeiture.^ 

§  1098a.  Mere  agreement  to  pay  premiums  insufficient  to  prevent 
forfeiture, — A  covenant  on  insurers  part  to  pay  a  policy  and  a 
covenant  on  insured's  part  to  pay  the  premiums  are  not  so  inde- 
pendent that  a  mere  agreement  to  pay  the  premiums  is  sufficient 
to  keep  the  policy  alive,  they  must  be  actually  paid  even  though 
it  is  stipulated  that  after  one  year  the  policy  shall  be  indisputable 
for  the  breach  of  any  of  its  provisions.^" 

§  1098b.  That  policy  lapses  for  nonpayment  of  premiums  where 
no  condition  for  forfeiture. — It  is  determined  in  a  Federal  case  that 
where  an  annual  premium  is  to  be  paid  quarterly  the  first  payment 
in  advance  and  the  other  on  specified  days  each  quarter,  the  fact 
that  no  condition  of  forfeiture  is  made  is  unimportant  and  if  the 
premiums  are  not  paid  when  due  the  oVjligation  of  the  insurer 
ceases. ^^  So  it  is  determined  in  a  Ma.^sachu.'^etts  case  that,  in  the 
absence  of  a  statutory  provision  to  the  contrar}',  the  binding  force 

^  Goodwin  v.  i\ra?sachn.'5ett.=;  ^futual  Life  Ins.  Co.  157  Kv.  46,  162  S.  W. 

Life  Ins.  Co.  73  X.  Y.  ASO,  780,  and  528. 

see  cases  eited  by  counsel  in  this  case;  ^^  Jackson  v.  ^rutual  Life  Ins.  Co. 

Wortliin^ton  v.  Charter  Oak  Ins.  Co.  of  N.  Y.  186  Fed.  447,  108  C.  C.  A. 

41  Conn.  372,  416.  19  Am.  Rep.  495.  369,  relying  upon  the  language  of  Mr. 

See  cases  under  Hrst  note  in  this  sec-  Justice   Brewer  in    Mutual    Lite   Ins. 

tion.  Co.  V.  Hill,  193  U.   S.  551,  .559,  24 

7  Haas  V.  Mutual  Life  Ins.  Co.  84  Sup.  Ct.  538,  541.  48  L.  ed.  788,  but 

Neb.  682,  26  L.K.A.(X.S.)    747,  121  in    that    case    it    was   exin-es.<ly   pro- 

N.  W.  996.  vided  that   "policy  hohlers  must  not 

'  See  §§  1131.  1132  herein.  expect  to  be  nolilied  wlion  flieir  ]iro- 

^  See  §  1256  herein.  miums    are    due"    and    points    de!er- 

^'^  Noble  V.  Southern  States  Mutual  mined    were    the    place   of   contract, 
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of  a  life  policy  is  conditional  upon  the  payment  of  premiums  as 
they  become  due  and  if  such  payments  are  not  so  made  the  policy 
will  lapse  where  there  is  no  waiver  or  estoppel. ^'^ 

§  1099.  Whether  payment  condition  precedent, — Tn  contracts  of 
marine  and  fii:e  insurance  the  payment  of  the  premium  is  not 
generally  made  a  condition  precedent  to  the  validity  of  the  con- 
tract. But  in  contracts  of  life  insurance,  providing  for  the  pay- 
ment of  premiums  after  the  first  in  periodical  installments,  it  is,  as 
a  rule,  provided  that  nonpayment  of  the  premium  when  due  shall 
effect  a  forfeiture.  The  contract  is  absolute  on  the  part  of  the  in- 
surer, conditioned  on  the  payment  of  the  premium.  It  is  optional 
with  the  assured  whether  he  will  continue  to  pay  and  keep  his 
contract  in  force  or  not.  If  he  ceases  to  perform  his  part  of  the 
contract,  it  is  ended,  although,  as  stated  in  the  last  section,  the 
premium  or  assessments  in  some  cases  be  collected  even  after  for- 
feiture. Therefore,  where  a  life  policy  provides  that  it  may  be  con- 
tinued in  force  provided  the  premiums  be  thereafter  paid  on  or 
before  a  specified  day's  payment,  it  is  held  by  a  number  of  authori- 
ties to  be  a  condition  precedent  to  the  continuance  of  the  contract 
and  to  any  subsequent  liability  of  the  insurer.^^  And  the  pay- 
ment of  premiums  is  a  condition  precedent  and  necessary  to  keep 
the  policy  in  force  where  it  provides  that  it  may  be  renewed  after 
the  first  year  as  a  whole  life  participating  policy  by  the  payment 
of  premiums  on  certain  specified  days  in  each  yeur  thereafter  and 
that  a  failure  to  pay  will  avoid  the  contract.^*  80  under  a  Missouri 
decision  wdiere  the  payinent  of  the  amount  of  insurance  is  con- 
ditional upon  the  payment  of  premiums  when  due  such  payments 
become  conditions  precedent  and  a  stipulation  of  incontestability 
does  not  apply  to  payment  of  premiums. ^^     The  determination  of 

and  that  the  New  York  statute  a.s  to  tual  Benefit  Life  Ins.  Co.  v.  French^ 

forfeitures    had    no    extraterritorial  30  Ohio  St.   240,  27  Am.  Rep.  443, 

effect.  2   Cin.   Sup.   Ct.   Rep.   321,   13   Ohio 

^2  Burke  v.  Prudential  Ins.  Co.  of  Dee.   927^  per  Wright,  J.     See  also 

America,  221  Mass.  253,  255,  108  N.  dissenting    opinion    of    Mr.    Justice 

E.  1069,  a  ease  of  ri^ht  to  paid-up  Stronp:  in  the  Statham  Case,  93  U.  S. 

policy  and  of  surrender.  quoted  from  in  last   note  to  §   1102 

^^  Howell  V.  Knickerbocker  Life  herein. 
Ins.  Co.  44  N.  Y.  270,  4  Am.  Rep.  ^^  Noble  v.  Southern  States  l\rutna! 
675,  19  Abb.  Pr.  (N.  Y.)  217,  3  Rob.  Life  Ins.  Co.  157  Ky.  46,  162  S.  W. 
232;  Worthington  v.  Charter  Oak  528.  "It  is  perfectly  manifest  that 
Life  Ins.  Co.  41  Conn.  372,  399,  19  the  payment  of  premiums  was  a  con- 
Am.  Rep.  495,  per  Carpenter,  J.;  dition  precedent  to  the  continuance 
Hudson  V.  Knickerbocker  Life  Ins.  of  the  risk." — Clav,  Comm'r. 
Co.  28  N.  J.  Eq.  167;  Roberts  v.  i^  p^pg  ^^ew  York  Life  Ins.  Co. 
Aetna  Life  Ins.  Co.  101  111.  App.  192  Mo.  App.  383,  181  S.  W.  1047, 
313.  See  Mound  City  Mutual  Ins.  citing  Jackson  v.  Mutual  Life  Ins. 
Co.   V.   Twining,   12   Kan.   475;   Mu-  Co.  186  Fed.  447,  450,  108  C.  C.  A. 

2206 


PREMIUMS  §  1099 

this  question  is,  however,  involved  in  the  one  hereinafter  considered 
of  whether  a  Hfe  contract  is  entire  or  from  year  to  year;^^  but 
whether  such  condition  be  held  precedent  or  subsequent  it  will 
not  so  operate  as  to  work  a  forfeiture  for  nonpayment  of  premiums 
unless  so  provided  in  the  policy  or  contract." 

But  it  is  declared  in  a  New  Jersey  case  to  be  a  condition  sui 
generis,  and  not  of  the  nature  of  a  condition  precedent  to  the  vest- 
ing of  a  right;  ^^  while  in  United  States  cases  it  is  determined  that 
it  is  a  condition  subsequent,"  likewise  in  Alabama,2°  in  a  Georgia 
decision,^  in  West  Virginia,^  and  in  Utah.^  It  is  also  so  decided 
in  California  as  to  the  payment  of  semi-annual  premiums,  follow- 
ing with  the  conclusion  based  thereon  that  the  burden  of  proving 
nonpayment  of  premiums  is  on  the  insurer  from  which  conclu- 
sion the  chief  justice  and  an  associate  justice  dissented.* 

In  mutual  companies  it  is  requisite  that  all  premiums  be  paid 
promptly  when  due,  or  their  payment  sufhciently  secured  in  order 
to  insure  the  permanency  and  stability  of  the  company,  and,  as  a 
necessary  consequence,  the  better  protection  of  the  insured.  There- 
fore the  clause  providing  for  prompt  payment,  when  due,  of  such 
premium  or  a  forfeiture  of  the  policy  is  of  the  substance  of  the 
contract,  and  to  warrant  a  continuance  of  the  interest  of  the  as- 
sured in  the  funds  out  of  which  the  losses  are  to  be  paid,  a  strict 
compliance  with  the  assumed  obligations  of  the  assured  to  con- 
tribute to  them  is  necessitated.^ 

369;   Metropolitan   Life   Ins.   Co.   v.  20  Equitable  Life  Assur.  Soc.  of  U. 

Walton,    25    Ohio    Cir.    C't.    R.    58/  ;  S.   v.   Golson,  159  Ala.   5U8,   48   So. 

Thompson    v.    Fidelity    Mutual    Ins.  1034. 

Co.   IIG   Tenn.   557,  6  L.R.A.(N.S.)  1  Arnold  v.  Empire  Mutual  Aiinui- 

1039,  92  S.  W.  1098.  ty  &  Life  Ins.  Co.  3  Ga.  App.  GS5, 

16  See  §  1102  herein.  60  S.  E.  470. 

"  See  last  section.  2  ^bell   v.   Penn   Mutual   Life   Ins. 

18  Mutual  Benefit  Life  Ins.   Co.  v.  Co.  18  W.  Va.  400. 

Hillvard,  37  N.   J.   L.   444,  18  Am.        ^  ti^^j^^  Receiver  v.  Wolstenholme, 
Rep'  741.  21  Utah,  436,  61  Pac.  537,  29  Ins.  L. 

19  Thompson  v.  Knickerbocker  Ins.    J.  699. 

Co.   104  U.   S.   252,   26   L.  ed.   765;  *  Thomas  v.   Nortliwestern  ]\Iutual 

New  York  Life  Ins.  Co.  v.  Statbam,  Life  Ins.   Co.   142   Cal.   79,  75   Pac. 

93  U.  S.  24,  30,  23  L.  ed.  789,  791,  per  665,  33   Ins.   L.   J.  436.— Beatty,   C. 

Bradlev,  J.     Both  cited  in  Mc>.l aster  J.,  and  McFarland,  J.,  dis^sontcd.    As 

V.  New  York  Life  Ins.  Co.  183  U.  S.  to  burden  of  proof,  see  §  3790  here- 

25,  46  L.  ed.  64,  22  Sup.  Ct.  10,  31  in. 

Ins.  L.  J.  555,  563,  as  to  condition  ^  See  arcument  of  Gholson,  J.,  in 

subsequent  in  connection  with  entire-  Robert  v.  New  Enirland  IMutual  Life 

ty  of  contract.     And  see  $^  1102  here-  Ins.  Co.  1  Disn.  (Oliio)  355,  12  Ohio 

in.     See  also  Mutual  Life  Ins.  Co.  v.  Dec.  668;  argument  of  Storer,  J..  2 

Chattanootra  Savint^s  Bank,  —  Okla.  Disn.    (Ohio)    106.     See  §§   124.J   et 

— ,  L.K.AJ916A.  (i69,  150  Pac.  190,  seq.  herein. 

192._Galbraith,  Spec.  J.  On  necessity  of  alTirmative  action 
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§  1100.  Conditions  as  to  payment  of  premium  valid. — Condi- 
tions in  policies  as  to  forfeiture  for  nonpayment  of  premium  on  a 
specified  day  or  within  a  specified  time  are  valid,  and  enforceable  ^ 
in  the  absence  of  statutory  provisions  to  the  contrary  or  except  so 
far  as  limited  by  statute :  "^  and  the  time  fixed  for  payment  is 
binding  in  the  absence  of  fraud  or  mistake.^  Emerigon  says  that 
an  agreement  is  lawful  that  the  premium  shall  be  paid  at  certain 
specified  times  in  advance,  and  that  the  insurance  shall  be  rescinded 
if  the  premium  is  not  paid  at  the  agTeed  upon  time.^  So  a  pro- 
vision in  a  policy  that  the  insurer  shall  not  be  liable  for  any  loss 
occurring  while  any  part  of  the  premium  is  overdue  and  unpaid 
is  valid,  and  is  a  good  defense  to  an  action  to  recover  for  a  loss  hap- 
pening during  the  time  when  such  premium  is  thus  overdue  and 
unpaid.^"  So  a  stipulation  in  a  fire  policy  providing  that  unless  the 
premium  is  paid  within  a  certain  time  the  insurer  shall  be  dis- 
charged, is  valid,  and  a  demand  of  performance  by  the  company  is 
not  required  before  cancelation.^^  And  a  by-law  of  a  mutual  hail 
insurance  company  is  reasonable  and  enforceable  which  requires 
payment  of  the  premium  by  a  certain  day  in  order  to  participate 
in  a  fund  for  the  payment  of  losses. ^^ 

§  1101.  Whether  contract  entire  when  premium  entire. — Al- 
though the  subject  of  insurance  consists  of  several  distinct  and 
wholly  independent  items,  the  contract  is  nevertheless  entire  if  the 
premium  is  paid  in  gross,  or  is  single  and  entire ;  ^^  and  where 

in  order  to  terminate  rights  of  mem-  N.  Y.  240  111.  45,  88  N.  E.  20.     See 

her  in  mutual  benefit  societv  for  non-  Crosby  v.  Vermont  Acr-ident  Ins.  Co. 

oavment    of    dues,    see    note    in    17  84  Yt.  510,  80  Atl.  81  <,  40  Ins.  L. 

L.R.A.(N.S.)   246;  on  waiver  by  of-  J.  2036. 

fleers  of  subordinate  lodge  of  forfei-  ^  Emerigon  on  Ins.  (Meredith's  ed. 

ture  for  nonpayment  of  assessments,  1850)   c.  iii.,  sec.  7,  p.   il.     See  also 

see  notes  in  4  L.R.A.(N.S.)  421;  38  Equitable  Life  Assurance  Co.  v.  Mc- 

L.R.A.(N.S.)  157;  and  L.R..A.1915E,  Lennan,  —  Tenn.  — ,  6  Ins.  L.  J.  124. 

152.  See  §  1097  herein. 

^  Watrous    v.     ^Mississippi    Valley  ^°  Continental  Ins.  Co.  v.  Chew,  U 

Ins.  Co.  35  Iowa,  582;  Tibbits  v.  Mu-  Ind.  App.  330,  54  Am.  St.  Rep.  506. 

tual   Benefit   Life  Ins.   Co.   159   Ind.  ^^  Redtield   v.   Patterson   Fire   Ins. 

671,  65  N.  E.  1033;  Roeei  v.  Mas.-^a-  Co.  6  Abb.  N.  C.   (N.  Y.)  456.     But 

chu.setts  Accident  Co.  222  Mass.  336,  as  to  requirement  for  notice,  see  §§ 

110  N.  E.  972    (health  and  accident  1320  et  seq. 

insurance).      See    Forbes    v.    Union  ^^  Ximic   v.   Securitv  Mutual   Hail 

Central  Life  Ins.  Co.  151  Ind.  89,  51  Ins.  Co.  84  Neb.  403,  121  N.  ^Y.  434. 

N.  E.  84,  27  Ins.  L.  J.  902.  ^^  .4rAa».?as.— McQueeny    v.    Phoe- 

'Public  Savings  Ins.  Co.  of  Amer-  nix  Ins.   Co.  52  Ark.  25/,  5  L.R.A. 

ica  V.  Coombs,  59  Ind.  App.  523.  108  744,  20  Am.  St.  Rep.  179,  12  S.  W. 

N.  E.  244.     See  §§  1105,  1178,  1320  498. 

et    seq.    herein,    as    to    nonforfeiture  Georgia. — Southern    Fire   Ins.    Co. 

an.l  notice.  v.   Knioht,   111    Ga.   622,   52   L.R.A. 

8  Rose  V.  Mutual   Life  Ins.  Co.  of  70,  36  S.  E.  821. 
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the  premium  is  a  gross  sum,  the  contract  is  not  severable,  tliou^h  the 
amount  of  insurance  on  the  different  items  is  fixed  in  the  policy.^* 
or  separate ;  ^^  nor,  as  a  general  rule,  though  the  voyage  consists 
of  several  passengers,^^  nor  though  the  property  is  separately  valued 
and  a  gross  premium  paid." 

Rut  the  contract  has  also  been  held  several )le  where  there  are 
distinct  items  at  diff"erent  rates,  or  even  where  the  premium  has 
been  in  gross,  or  single  and  entire,  and  in  such  case  the  whole 
policy  is  declared  not  forfeited  by  a  breach  of  warranty  or  condi- 
tion, but  that  such  breach  affects  that  portion  only  of  the  prop- 
erty to  which  it  relate>;."  It  is  also  decided  that  the  mere  fact  that 
the  premium  paid  for  insuring  distinct  articles  of  projDerty  is  entire 
does  not  conclusively  establish  that  the  contract  of  insurance  is 


Maine. — Lovejoy  v.  Augusta  Mu- 
tual Fire  Ins.  Co.  45  Me.  472. 

Mari/latid. — Bowman  v.  Franklin 
Fire  Ins.  Co.  40  Md.  620. 

Mnsfiachusetts. — Tliomas  v.  Com- 
mercial Union  Assur.  Co.  162  Mass. 
29,  44  Am.  St.  Rep.  323,  37  N.  E. 
672. 

Pennsylvania. — Gottsman  v.  Penn- 
sylvania Ins.  Co.  56  Pa.  St.  210,  94 
Am.  Dec.  55;  Trustees  Fire  Assoc. 
of  Philadelphia  v.  Williamson,  26 
Pa.  St.  196.     . 

Wisconsin. — Burr  v.  German  Ins. 
Co.  84  Wis.  76,  36  Am.  St.  Rep.  905, 
54  N.  W.  22. 

On  questions  affecting  divisibility 
of  insurance  in  same  policy,  see  notes 
in  19  L.R.A.  211,  and  51  L.R.A. 
(N.S.)  1050. 

^*  Garver  v.  Hawkeve  Ins.  Co.  69 
Iowa,  202,  28  N.  W.  555.  See  cita- 
tions in  last  preceding  note. 

^^  INIcGowan  v.  People's  Mutual 
Fire  Ins.  Co.  54  Vt.  211,  41  Am.  Rep. 
843. 

^^  Bermon  v.  Woodbridse,  2  Doug. 
781,  14  Eng.  Rul.  Cas.  507.  See  c. 
XXXV.  herein,  as  to  return  of  pre- 
mium. 

"  Barnes  v.  Union  Mutual  Fire 
Ins.  Co.  51  Me.  110,  81  Am.  Dec. 
562 ;  Tru-stees  Fire  Assoc,  v.  William- 
son, 26  Pa.  St.  196.  See  citations  in 
first  note  under  this  section. 

18  Merrill  v.  Agricultural  Ins.  Co. 
Joyce  -Ins.  Vol.   II.— 139.       2 


73  N.  Y.  459,  29  Am.  Rep.  184;  Clark 
V.  Xew  Enaland  Mutual  Fire  Ins.  Co. 
6  Cush.  (6b  Mass.)  342,  53  Am.  Dec. 
44;  Schuster  v.  Dutchess  Count v  Ins. 
Co.  102  N.  Y.  260,  2  N.  E.  406;  Hart- 
ford Fire  Ins.  Co.  v.  Walsh,  54  111. 
164,  5  Am.  Rep.  115.  See  §  1931 
herein. 

See  also  the  following  authorities: 

Alabama. — Hanover  Fire  Ins.  Co. 
V.  Crawford,  121  Ala.  258,  25  So.  912 
(gross  premium:  severable  kinds  of 
property;  recovery  had  for  loss  of 
one  kind). 

loica. — Tavlor  v.  Anchor  Mutual 
Fire  Ins.  Co.  116  Iowa,  625,  57 
L.R.A.  328,  88  N.  W^  807. 

Kansas. — German  Ins.  Co.  v.  York, 
48  Kan.  488,  30  Am.  St.  Rep.  313. 
29  Pac.  586. 

3Iissouri. — Crossan  v.  Pennsylva- 
nia Fire  Ins.  Co.  133  Mo.  App.  537, 
113  S.  W.  704.  See  Trabue  v.  Dwell- 
ing House  Ins.  Co.  121  :\Io.  75,  23 
L.R.A.  719,  25  S.  W.  848. 

Nebraska.  —  State  Ins.  Co.  v. 
Schreck,  27  Neb.  527,  20  Am.  St. 
Rep.  696,  6  L.R.A.  524,  43  N.  W. 
340. 

Neiv  York. — Donlev  v.  Glens  Falls 
Ins.  Co.  184  N.  Y.  107,  76  N.  E.  914; 
Kiernan  v.  Dutchess  Count v  Mutual 
Ins.  Co.  150  N.  Y.  190,  44  N.  E.  698. 

Wisconsin. — Loomis  v.  Hock  ford 
Ins.  Co.  77  Wis.  87,  8  L.R.A.  834,  45 
X.  W.  813. 
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not  severable. ^^     There  is,  however,  an  apparent  conflict  on  this 
question,  and  it  Avill  be  more  fully  considered  hereafter. 

§  1102.  Whether  life  contract  entire  or  from  year  to  year. — It 
is  said  that  a  contract  of  life  insurance  wherein  the  premiums  are 
payable  annually,  subject  to  forfeiture  for  nonpayment  thereof, 
is  merely  an  insurance  for  a  single  year  with  a  right  to  continue  the 
same.2°     So  in  a  Pennsylvania  case  it  is  declared  that  a  policy  of 
life  insurance  is  really  a  contract  for  an  insurance  for  one  year, 
in  consideration  of  an  advance  premium,  with  the  right  of  the 
assured  to  continue  it  from  year  to  year  upon  payment  of  the 
premium  as  stipulated,  and  that  the  assured  is  not  bound  to  pay 
anything,  and  may  drop  his  policy  at  the  end  of  any  one  year.^ 
In  connection  with  this  decision  and  its  weight  as  an  authority  in 
that  state,  concerning  which  some  doubt  has  been  expressed  the 
following  excerpt  from  an  opinion  in  a  comparatively  recent  case 
in  the  same  state  is  pertinent.     The  court  per  Stewart.  J.,  said: 
"While  the  action  was  not  on  the  poHcy,  but  for  money  had  and 
received,  the  policy  nevertheless  determined  the  rights  and  obliga- 
tions of  the  parties  and  its  construction  was  for  the  court.     Did  it 
evidence  an  entire  contract  for  a  period  of  thirty  years,  if  the 
insured  should  so  long  live?  or.  a  contract  of  insurance  for  one 
year,  with  the  privilege  of  renewing  it  from  year  to  year  there- 
after during  the  period  named,  on  condition  of  advanced  payment 
of  a  premium  for  each  year?     If  the  latter  then  it  was  severable, 
and  it  would  follow  that  \he  payment  of  the  premium  for  any  years 
being  a  condition  precedent,  except  as  paid  in  advance  there  could 
be  no  existing  contract  for  such  year,  the  insurance  for  the  pre- 
ceding year  having  fully  expired;  if  the  former,  then  default  in 
the  payment  of  any  instalment  of  premium  would  simply  be  a 
breach"^  of  the  contract  which  would-  not  by  itself,  without  more, 
terminate  the  contract,  but  leave  it  in  full  force  and  vigor  for 
the  parties  to  ascertain  and  assert  their  respective  rights  thereun- 
der.   In  the  one  case  there  would  be  no  existing  contract,  a  condi- 
tion precedent  never  having  been  met;  in  the  other,  there  would 
be  a  violated  contract  but  one  still  subsisting  until  rescission  by  act 
of  the  parties.     It  is  the  contention  of  the  appellant  that  the  con- 
tract here  was  divisible;  that  the  insurance  was  never  more  than 

19  Goorberg  v.  Western  Assur.  Co.  96  Fed.  721,  37  C.  C.  A.  566,  46 
150  Cal.  510,  10  L.R.A.fN.S.)  876,  L.R.A.  473.  Some  of  the  eases  in 
llfl  Am.  St.  Rep.  240,  89  Pac.  130.  which  this  question  was  involved  were 

20  Worthins:ton  v.  Charter  Oak  Life  war  risks  and  have  also  been  consid- 
Ins.  Co.  41  Conn.  372,  399,  19  Am.  ered  in  that  connection,  see  §§  289- 
Rep.    495,    per    Carpenter,    J.      See  291  herein. 

Rosenplaenter   v.   Provident   Savings        ^  Mutual   Life   Ins.    Co.   v.    Girard 
Life  Assur.   Soe.  91  Fed.  728,  aff'd   Life  Ins.  Co.  100  Pa.  St.  172,  ISO. 
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for  a  year,  and  that  each  continuance  beyond  the  year  wa.«  in  ofTcct 
a  new  insurance,  but  inoperative  except  as  the  premium  has  been 
paid.  If  this  be  a  correct  view  of  the  contract  it  would  be  mani- 
festly inequitable  and  unjust  to- require  the  insurance  company  to 
refund  to  the  insured  what  the  latter  had  voluntarily  paid  for  what 
he  had  received.  The  case  relied  upon  as  supporting  the  view 
advanced  by  appellant  is  Mutual  Life  Insurance  Company  v.  Girard 
Life  Insurance  Company,^  where  in  course  of  the  opinion  it  is 
said :  'The  contract  of  life  insurance  is  really  a  contract  for  an 
insurance  for  one  year  in  consideration  of  an  advanced  payment, 
with  the  right  of  the  insured  to  continue  it  from  year  to  year  upon 
payment  of  the  premiums  as  stipulated.  The  assured  is  not  bound 
to  pay  anything  and  may  droJD  his  policy  at  the  end  of  any  one 
year.  He  does  drop  it  and  the  company  is  released  if  he  does  not 
pay.    In  such  case  there  is  a  lapse  of  the  policy.' 

"While  the  language  here  used  is  very  general,  it  has  never 
been  understood  as  expressing  a  rule  applicable  to  any  other  kind 
of  a  policy  than  was  there  under  consideration.  The  policy  in  that 
case  contained  the  following  provision : 

"  'If  the  said  premium  shall  not  be  paid  on  or  before  the  days 
above  mentioned  for  the  payment  thereof  .  .  .  then  and  in 
every  such  case  the  company  shall  not  be  liable  for  the  payment  of 
the  sum  assured,  or  any  part  thereof,  and  this  policy  shall  cease 
and  determine.' 

"The  precise  ruling  of  the  court  was  this: 

"  'With  the  nonpayment  of  the  premium  on  tlie  day  appointed 
the  policy  lapsed  by  virtue  of  the  contract  between  the  parties.' 

"Whether  it  be  entirely  correct  to  say  of  such  a  contract  that 
it  is  an  insurance  for  a  year  need  not  here  be  discussed,  for  certain 
it  is  that  as  much  cannot  be  said  of  a  contract  such  as  we  are  deal- 
ing with  here,  which  contained  no  provision  whatever  for  lapsing 
of  the  policy  and  stipulates  for  nothing  as  a  consequence  of  default 
in  payment  of  premium.  This  marked  difference  between  the  two 
policies  shows  the  inapplicability  of  the  ruling  in  the  case  cited  to 
that  in  hand.  Here  we  have  a  contract  indivisible  and  continuous, 
providing  for  the  payment  of  a  definite  sum  to  the  insured  at  a 
definite  period,  or  to  his  legal  representative  upon  his  decea.'='e 
before  the  end  of  the  period,  in  consideration  of  certain  annual  jiay- 
ments  to  be  made  bv  the  insured  durino;  the  continuance  of  the 
policy,  without  qualifying  provision  of  any  kind  whatever.  In 
all  such  contracts  the  consequence  of  a  default  in  payment  of  the 
consideration  is  to  be  determined  by  common-law  i)rincii;)les.  tlie 
parties  themselves  having  failed  to  provide  otherwise.     Applying 

2  100  Pa.  172. 
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these  we  have  this  result;  when  the  insured  made  default  in  pay- 
ment of  the  premium  due  it  was  a  breach  of  the  contract,  and  it 
was  then  open  to  the  insurer  either  to  waive  the  breach  and  accept 
payment  of  the  premium  when  offered, — in  which  case  the  con- 
tract would  continue  uninterrupted, — or,  regarding  the  default  as 
indicating  a  desire  on  the  part  of  the  insured  to  rescind  the  con- 
tract, it  could  join  in  that  rescission  and  thereby  relieve  itself  of 
all  further  liability  on  the  policy,  but,  only  upon  refunding  what 
it  had  received,  thus  placing  the  insured  in  the  position  he  was  in 
before  the  contract  was  entered  into.  Forfeiture  here  is  out  of 
the  question ;  the  contract  provided  for  none,  and  the  law  visits  no 
such  penalty."  ^ 

In  a  Georgia  case  the  contract  is  also  held  to  be  one  from  vear  to 
year  only;  *  and  in  another  case  in  that  state  the  court  says:  ''The 
contract  is  from  year  to  year,  and  dependent  for  its  continuance 
upon  the  payment  of  the  premium"  on  or  before  the  day  stipulated. 
"This  is  necessarily  the  duration  of  the  contract,  because  of  the  ex- 
press declaration  that  if  the  premium  is  not  paid  on  or  before  that 
day  in  every  year,  the  company  shall  not  be  liable,  and  the  policy 
shall  cease  and  determine."  ^  But  in  a  later  case  in  the  same  state 
it  is  held  a  continuing  contract  during  insured's  life  or  for  term 
of  years.^  And  in  California  a  contract  or  obligation  of  a  bene- 
ficial association  to  pay  its  members  sick  benefits  of  a  designated 
sum  each  week  is  severable  and  not  entire.  Therefore,  a  default 
in  the  payment  of  such  benefits  does  not  entitle  the  member  in  a 
single  action  to  recover  the  damages  which  he  may  sustain  for  de- 
faults occurring  after  the  commencement  of  the  action.'  But 
it  is  decided  in  a  Federal  case  that  on  payment  of  the  initial  pre- 
mium on  a  life  policy  there  is  a  contract  for  the  whole  of  the  bene- 
ficiary's life,  and  the  insurer's  right  to  terminate  such  contract  for 
nonpayment  of  premiums  is  a  forfeiture.^  And  in  a  case  in  the 
United  States  Supreme  Court  it  is  determined  that  a  policy  of  life 
insurance  which  stipulates  for  the  payment  of  an  annual  premium 
by  the  assured,  with  a  condition  to  be  void  on  nonpayment,  is  not 
an  insurance  from  year  to  year  like  a  common  fire  policy,  but 
the  premium  constitutes  an  annuity,  the  whole  of  which  is  the 
consideration  for  the  entire  assurance  for  life,  and  the  condition 
is  a  condition  subsequent,  making  by  its  nonperformance  the  policy 

3  Titlow  V.   Reliance  Life  Ins.  Co.  tv  &  Life  Ins,  Co.  3  Ga.   App.  685, 

246  Pa.  50.3,  12  Atl.  747.  60  S.  E.  470. 

*  Dillard    v.    IManhattan    Life    Ins.  '  Robinson  v.  Exempt  Fire  Co.  103 

Co.  44  Ga.  119,  9  Am.  Rep.  167.  Cal.  1,  42  Am.  St.  Rep.  93,  24  L.R.A. 

5  Mutual   Benefit   Life   Ins.   Co.   v.  715,  35  Pac.  955. 

Ruse,  8  Ga.  534.  8  Murray  v.  State  Life  Ins.  Co.  (U. 

6  Arnold  v.  Empire  Mutual  Annui-   S.  C.  C.)  151  Fed.  539,  36  Ins.  L.  J. 
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void.  Tn  other  word?  that  tlie  contract  of  insurance  is  an  entire 
contract  for  life,  subject  to  discontinuance  and  forfeiture.  It  is 
not  a  contract  for  a  year  with  privilege  of  renewal.^  This  is  also 
so  held  in  Utah.^°  So  in  Nebra>:ka  the  contract  is  not  one  from 
year  to  year  with  the  privilege  of  renewal  by  payments  of  annual 
premiums  but  is  an  entire  contract  for  life  which  may  be  forfeited 
only  for  nonpayment  of  premiums  due  when  so  stipulated,  and  said 
instalments  do  not  constitute  a  consideration  for  the  years  for  which 
they  are  paid  but  are  a  part  consideration,  of  the  entire  insurance 
for  life.^^  So  in  Tennessee  it  is  held  an  entire  contract  of  insur- 
ance for  life  subject  only  to  discontinuance  or  forfeiture,  not  merely 
a  contract  from  year  to  year,  and  therefore,  if  no  consideration 


744,  aflf'd  159  Fed.  408,  86  C.  C.  A. 
344. 

9  New  York  Life  Ins.  Co.  v.  Stat- 
ham,  93  U.  S.  24,  30,  23  L.  ed.  789 
(Mr.    Justice    Strong   dissented). 

Cited  in:  United  States. — ^lutnal 
Life  Ins.  Co.  v.  Phinnev,  178  U.  S. 
327,  344,  44  L.  ed.  1088,  1096,  20 
Sup.  Ct.  906;  Klein  v.  New  York 
Life  Ins.  Co.  104  U.  S.  88,  90,  26  L. 
ed.  662,  663 ;  New  York  Life  Ins.  Co. 
v.  Davis,  95  U.  S.  425,  428,  24  L.  ed. 
453,  454;  Tavlor  v.  Provident  Life 
Assurance  Soe.  134  Fed.  932,  934; 
^IfMaster  v.  New  York  Life  Ins.  Co. 
90  Fed.  40,  56;  Ellis  v.  Connecticut 
Mutual  Life  Ins.  Co.  8  Fed.  81,  84, 
19  Blatchf.  (U.  S.  C.  C.)  383,  386; 
Cotfey  V.  Universal  Life  Ins.  Co.  10 
Biss.  (U.  S.  C.  C.)  354,  360,  7  Fed. 
301,  305. 

Alabama. — Fearn  v.  Ward,  80  Ala. 
555,  563,  2  So.  114;  Drake  v.  Stone, 
58  Ala.  133,  136. 

California.  — -  Thomas  v.  North- 
western ]\lutnal  Life  Ins.  Co.  142 
Cal.  79,  82,  75  Pac.  665. 

Mon/land.  —  Dungan  v.  Mutual 
BeneHt  Life  Ins.  Co.  46  Md.  469, 
492. 

New   York.  —  Whitehead  v. 
York  Life  Ins.   Co.   102  N.  Y. 
152,  55  Am.  Rep.  787,  6  N.  E. 
McCxlvnn  v.   Cun-v,  81 
855,  82  App.  Div.  433 

Oregon. — Thonip.son 
Life  Ins.  Co.  21  Ores:. 
Pac.  628. 


X.  Y. 


New 
143, 
267; 

Supp. 


V.   New   York 
406,  488,  28 


West  Virginia. — Abell  v.  Penn  Mu- 
tual Life  Ins.  Co.  18  W.  Va.  400, 
425. 

Wisconsin. — Ewald  v.  Northwest- 
ern I\Iutual  Life  Ins.  Co.  60  Wis. 
431,  443,  19  N.  W.  513;  Fo.'^ter  v. 
Gile,  50  Wis.  603,  611,  8  N.  W.  217. 

Limited  in  Rosenplaenler  v.  Prov- 
ident Savings'  Life  Assurance  Soc. 
96  Fed.  721,  723,  37  C.  C.  A.  568,  46 
L.R.A.  473. 

Distinguished  in  Rosenplaenter  v. 
Provident  Saviners  Life  Assurance 
Soc.  91  Fed.  728,^732. 

See  also  Mc^NIaster  v.  New  York 
Life  Ins.  Co.  183  U.  S.  25,  46  L.R.A. 
64,  22  Sup.  Ct.  10,  31  Ins.  L.  J.  555; 
Thompson  v.  Knickerbocker  Life  Ins. 
Co.  104  U.  S.  252,  26  L.R.A.  765; 
Provident  Savings'  Life  Assurance 
Soc.  v.  Tavlor,  142  Fed.  709,  74  C. 
C.  A.  41,  35  Ins.  L.  J.  562;  Illinois 
Life  Assoc,  v.  Wells,  200  111.  445, 
455,  65  N.  E.  1072;  Farmers'  Be- 
nevolent Fire  Ins.  Assoc,  v.  Kinsey, 
101  Va.  236,  242,  43  S.  E.  338.  Ex- 
amine Mutual  Life  Ins.  Co.  v. 
French,  30  C/liio  St.  240,  252,  27  Am. 
Rep.  443,  per  Wri?ht,  J.,  alT'g  2  Cin. 
Sup.  Ct.  321,  13  Ohio  Doc.  927. 

^°  Thum,  Receiver  v.  Wdlsten- 
holme,  21  Utali.  436,  61  Pac.  537,  29 
In.s.  L.  J.  699. 

"  Haas  v.  Mutual  Life  Ins.  Co.  84 
Neb.  682,  26  L.R.A. (N.S.)  747,  121 
N.  W.  996. 
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forms  the  l)asis  thereof,  representations  by  the  officers  of  the  com- 
pany subsequent  to  the  original  contract  would  not  be  binding. ^^ 
And  in  that  state  the  insurance  is  also  held  to  be  for  the  entire 
period  covered  by  the  contract  and  not  divided  into  consecutive 
terms  of  one  year  each,  permitting  payment  for  each  year  at  any 
time  before  the  beginning  thereof,  and  that  the  policy  is  voided 
by  default  in  the  payment  of  an  instalment  due  on  the  date  speci- 
fied under  a  stipulation  in  the  application,  policy  and  note  that 
the  policy  should  be  inoperative  while  any  instalment  of  the 
premium  remained  unpaid  after  it  became  due  and  that  in  such 
case  of  nonpayment  the  entire  premium  might  be  declared  due.^^ 
Again  the  renewal  of  a  policy  without  any  new  application  rests 
upon  the  same  basis  as  the  original  contract/*  and  a  receipt  given 
for  the  annual  premium,  and  which  recites  that  the  policy  is  con- 
tinued for  another  year,  does  not  constitute  a  new  contract,  but 
merely  continues  in  force  the  old  one.^^  It  is  also  held  in  New 
York  that  where  a  society  promises  to  renew  and  extend  the  insur- 
ance each  successive  year  provided  that  certain  mortuary  premiums, 
etc.,  be  paid,  that  the  insurance  is  for  life,  conditioned  only  that 
the  assured  pay  the  premiums  as  stipulated. ^^  This  decision  was, 
however,  reversed  and  the  court  of  appeals  declared  that  it  was 
plain  that  the  policy  was  a  contract  for  the  term  of  one  year  only, 
providing  however  by  its  terms  for  its  renewal  for  successive  years 
upon  compliance  with  the  conditions  named."  In  another  case 
in  that  state  it  is  held  that  in  a  stock  company  the  annual  payment 
is  not  for  a  year's  insurance  only,  but  that  an  agreement  exists 
that  the  company  will  keep  the  policy  in  force  and  receive  sub- 
sequent premiums  as  they  become  due,  and  will  observe  in  this 
respect  their  contract  obligations  under  the  act  creating  the  com- 
pany; that  it  will  also  keep  on  hand  the  necessary  funds  to  meet 

12  Knickerbocker  Life  Ins.    Co.  v.  481,  64  Hun,  515.     See  also  Manhat- 
Heidel,  8  Lea  (76  Tenn.)  488.  tan    Life    Ins.    Co.    v.    Warwick.    20 

13  McCuUouo'li    V.    Home    Ins.    Co.  Gratt.    (Va.)    614,  620,   3   Am.   Rep. 
118  Tenn.  26:5,  100  S.  W.  104.  218;  Hodsclon  v.  Guardian  Life  Ins. 

i^Witheral  v.  Maine  Ins.  Co.  49  Co.  97  Mass.  144,  93  Am.  Dec.  73; 
Me.  200.  Mutual  Benefit  Life  Ins.  Co.  v.  Hill- 
is  Mutual  Benefit  Life  Ins.  Co.  v.  iard,  37  N.  J.  444,  18  Am.  Rep.  741; 
Robertson,  59  111.  123,  14  Am.  Rep.  Willcutts  v.  Northwestern  Mutual 
8;  Pritchard  v.  Merchants  &  Trades-  Life  Ins.  Co.  81  Ind.  300. 
men's  Mutual  Life  Assur.  See.  3  i'^  McDougall  v.  Provident  Savings 
Com.  P..  N.  S.  622.  Life  Assur.  Soc.  135  N.  Y.  551,  32 
16  IVlcDou<^'all  V.  Providence  Sav-  N.  E.  251,  rev'd  on  the  ground 
ing  Life  Assur.  Soc.  of  New  York  that  the  notice  given  was  a  sullicient 
(N.  Y.  S.  C.  1892)   19  N.  Y.  Supp.  compliance  with  the  statute. 
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such  obligations,  and,  in  case  of  insolvency,  it  is  liable  in  dam- 
ages for  a  breach  of  its  contract  to  its  policy  holders." 

It  will  be  seen,  therefore,  that  the  authorities  are  not  unanimous 
on  this  question.  There  is  force,  however,  in  the  argument  of  the 
court  in  ihe  United  States  Supreme  Court  ca.se  above  referred  to  in 
this  section,"  where  it  is  said  substantially  that  the  amount  of  the 
premium  is  based  upon  the  duration  of  human  life ;  that  the  value 
of  assurance  for  one  year  on  a  man's  life,  when  young  and  healthy, 
is  not  the  same  as  when  he  is  old  and  decrepit ;  and,  therefore,  the 
annual  premium  bears  no  relation  to  a  year's  insuaance,  as  it  is 
not  computed  on  that  basis,  but  one  of  the  justices  dissented  in  a 
brief  but  forcil)le  argument. 

§  1103.  Failure  to  pay  premium  on  day  stipulated  forfeits. — If 
the  policy  provides  that  the  premium  shall  be  paid  on  or  before  a 
stipulated  day  or  the  policy  shall  become  forfeited  and  void,  or 
that  the  company  shall  be  released  from  all  liability,  time  becomes 
of  the  very  essence  of  the  contract,  and  a  failure  to  pay  as  agreed 
determines  the  contract,^"  unless  there  be  a  waiver  or  estoppel ;  ^ 

18  People  V.  Security  Life  Ins.  Co.  Soc.  of  U.  S.  v.  Golson,  159  Ala.  508, 
78  N.  Y.  114,  34  Am.  Rep.  522,  7  48  So.  1034;  Security  Mutual  Life 
Abb.  N.  C.  (N.  Y.)  198.  Ins.   Co.   v.  Riley,  157  Ala.   553,  47 

19  New  York  Life  Ins.  Co.  v.  Stat-  So.  735 ;  Mobile  Life  Ins.  Co.  v. 
ham,  93  U.  S.  24,  30,  23  L.  ed.  789.  Pruett,  74  Ala.  487. 

Mr.  Justice  Strong  dissented,  on  the  California.   —    Straube    v.    Pacifit; 

ground    that   "the   consideration    for  Mutual  Life  Ins.   Co.   123   Cal.   67/, 

the  assumption   of  the  insurers  can  56   Pac.    546;    Bergson   v.    Builders' 

in  no  sense  be  considered  an  annuity  Ins.  Co.  38  Cal.  541. 

consisting  of  the  annual  premiums"  Georgia. — Mutual  Life  Ins.  Co.  v. 

and  that  the  insurance  was  for  one  Clancey,  111  Ga.  865;  Alabama  Gold 

year,  together  with  the  right  to  have  Life  Ins.  Co.  v.  Garmany,  74  Ga.  51 ; 

it  continued  from  year  to  year  dur-  Security  Life  Ins.  Co.  v.  Gober,  50 

ing  life  upon  payment  of  the  same  Ga.   404;    Mutual   Benefit    Life   Ins. 

annual  premium,  if  paid  in  advance  Co.  v.  Ruse,  8  Ga.  534;  Illinois  Life 

"whether  he  will  avail  himself  of  the  Ins.  Co.  v.  McKay,  6  Ga.  App.  285, 

refusal  of  the  insurers,  or  not,  is  op-  64  S.  E.  1131. 

tional    with   him.      The    payment   ad  Illinois. — Chicago  Life  Ins.   Co.  v. 

diem  of  the  second  or  any  subsequent  Warner,    80     111.    410;     Roberts    v. 

]>remium    is,    therefore,    a    condition  Eciuitable  Life   Assur.   Soc.   100   111. 

precedent  to  the   continued   liability  App.  22. 

of  the  insurers."  Indiana. — Franklin    Life    Ins.    Co. 

2°  United  States.  —  Klien  v.  New  v,  Sefton,  53  Tnd.  iiSO. 

York  Life  Ins.  Co.  104  U.  S.  88,  26  loiva.  —  Williams  v.  Washington 

L.  ed.  662 ;  New  York  Life  Ins.  Co.  Life  Ins.  Co.  31  Iowa,  541. 

V.   Statham,  93  U.   S.   24,  23   L.   ed.  Maryland.  —  Ivnick(>rbocker  Life 

789;    Becker    v.    Exchange    lAlutual  Ins.  Co.  v.  Dietz,  52  Md.  16. 

Fire  Ins.  Co.  177  Fed.  918,  101   C.  Ma^sachui<ett.s.—kyTQ  v.  New  Eng- 

C.   A.   998;    Kellner  v.   Mutual    Life  land  Mutual  Life  Ins.  Co.  109  Mass. 

Ins.  Co.   (U.  S.  C.  C.)   43  Fed.  023.  430;  Sliaw  v.  BerLshire  Life  l\^^.  Co. 

Alabama. — Equitable    Life    Assur.  103  Mass.  254. 
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and  subject  also  to  such  exceptions  or  qualifications  as  may  exist 
by  reason  of  statutes  requiring  notice,^  and  nonforfeiture  and 
similar  enactments ;  ^  and  the  rule  applies  even  if  the  premium  is 
tendered  on  the  next  day.'*  Thus  it  is  said  by  the  court  in  an 
Ohio  case:  ''I  had  never  supposed  that  there  could  be  any  doubt 
but  that  from  the  very  nature  of  the  contract  of  life  insurance  the 
prompt  and  punctual  payment  of  the  premiums  was  of  the  very 
substance  of  the  contract."  ^ 

As  time  is  of  the  essence  of  the  contract  the  failure  to  pay 
premiums  when  due  if  so  stipulated  forfeits  the  policy  whether 
the  condition  be  construed  as  a  condition  precedent  or  subsequent.® 
So  the  nonpayment  of  renewal  premiums  on  an  accident  policy 
limited  in  time  lapses  the  policy.'''  So  where  insured  is  in  default 
in  payments  at  the  time  of  his  death  the  policy  is  avoided  where 
it  so  stipulates.^  And  if  the  policy  stipulates  that  a  failure  to  pay 
the  first  three  annual  premiums  on  the  days  specified  therefor  will 


Missouri. — Suess  v.  Imperial  Life  As   to    stipulations    for   forfeiture 

Ins.  Co.  193  Mo.  564,  91  S.  W.  1041,  in  premium  notes,  see  §§  1204  et  seq. 

35    Ins.    L.    J.    488 ;     Ashbrook    v.  herein. 

Phoenix  Mutual  Life  Ins.  Co.  94  Mo.  As  to  application  of  credits,  divi- 

72,  6  S.  W.  462,  3  Mo.   (L.  ed.)  907,  dends,  etc.,  from  insurer  to  prevent 

12  West.  Rep.  613.  forfeiture,  see  §  1166  herein. 

New  Jersey. — Catoir  v.   American  ^  Equitable  Life  Assur.  Soc.  of  U. 


Life  Insurance  &  Trust  Co.  33  N.  J. 
487. 

New    York. — Holly    v.    Metropoli- 


S.  V.  Galson,  159  Ala.  508,  48  So. 
1034;  Illinois  Life  Ins.  Co.  v.  Mc- 
Kay, 6  Ga.  App.  285,  64  S.  E.  1131. 


tan  Life  Ins.  Co.  105  N.  Y.  437,  11    See   §§  1345  et  seq.  herein,  on  pre- 


N.  E.  507;  Attorney  General  v.  Con- 
tinental Life  Ins.  Co.  93  N.  Y.  70; 
Fowler  v.  Metropolitan  Life  Ins.  Co. 
116  N.  Y.  389,  26  N.  Y.  St.  Rep.  770, 
5  L.R.A.  805,  22  N.  E.  576. 

North  Carolina. — Clifton  v.  Mu- 
tual Life  Ins.  Co.  of  N.  Y.  168  N. 
Car.  499,  84  S.   E.   817;   Melvin  v. 


miums,  etc.,  waiver,  and  estoppel. 

^  See  §§  1320  et  seq.  herein. 

^  See  §§  1178  et  seq.  herein. 

*  Fowler  v.  Metropolitan  Life  Ins. 
Co.  116  N.  Y.  389,  26  N.  Y.  St.  Rep. 
770,  5  L.R.A.  805,  22  N.  E.  576. 

^  Robert  v.  New  England  Mutual 
Life  Ins.  Co.  1  Disn.  (Ohio)  355,  12 


Piedmont  Mutual   Life  Ins.   Co.   150    Qj^i^   -^^^     ggg  Gholsou,    J.,    2 

N.   Car.   398,   64  S.   E.  180    (weekly    j^isn.   (Ohio)   106,  per  Storer,  J. 


premiums). 

Ohio. — Robert  v.  New  England 
Mutual  Life  Ins.  Co.  1  Disn.  (Ohio) 
355, 12  Ohio  Dec.  668,  2  Disn.  (Ohio) 
106. 

England. — Phoenix  Life  Ins.  Co. 
v.  Sheridan,  8  H.  L.  Cas.  745,  affirm- 
ing 1  El.  B.  &  E.  156. 


^  Thompson  v.  Fidelity  IMutual 
Life  Ins.  Co.  116  Tenn.  557,  6  L.R.A. 
(N.S.)  1039,  115  Am.  St.  Rep.  823, 
92  S.  W.  1098. 

'''  MacArthur  v.  United  States 
Health  &  Accident  Co.  151  111.  App. 
507. 

^  Northwestern   National  Life  Ins. 


As    to    forfeiture    or    suspension : 
nonpayment  of  dues  and  assessments,    Co.  v.  Brooker,  120  111,  App.  301 
see  §§  1261  et  seq.  herein. 
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forfeit  the  policy,  nonpayment  of  the  second  annual  premium  in 
accordance  with  said  stipulation  will  render  the  policy  void.^ 

It  is  true  that  forfeitures  are  odious  in  law,  and  will  be  en- 
forced only  where  it  is  clear  that  the  parties  so  intended  by  the 
sti])ulation,^°  but  nevertheless  contracts,  when  valid  and  not  against 
public  policy,  will  be  enforced  as  made  by  the  parties. ^^  So  in 
case  a  permission  to  navigate  a^^  mariner  or  officer  between  certain 
j»oints  on  payment  of  an  additional  premium,  which  is  paid  the 
first  year,  the  failure  to  pay  such  premium  when  due  the  second 
year  avoids  the  policy.^^  So  prompt  payment  of  the  premium  is 
necessary,  even  though  credit  has  been  given  by  note;  if, the  policy 
is  so  conditioned,  payment  when  due  of  the  note  is  requisite.^' 
Xor  is  a  strict  enforcement  of  the  requirement  that  premiums  shall 
be  paid  wheri  due  or  the  policy  forfeited  changed  by  a  prior  pro- 
vision that  if  premiums  "are  paid  when  due  the  insurer  will  pay  to 
the  representatives  of  insured  the  face  value  of  the  policy  less  the 
balance  of  the  dues  for  the  current  year  of  the  death  of  insured." 
And  one  who  voluntarily  ceases  to  pay  his  insurance  premiums  and 
abandons  his  policy  cannot  maintain  an  action  for  damages  for 
its  cancelation".^^ 

But  if  the  consideration  is  the  surrender  of  an  existing  policy, 
the  fact  that  a  premium  is  due  and  unpaid  on  such  prior  policy  is 
immaterial  in  an  action  brought  on  the  new  policy ;  ^®  and  it  is 
held  that  time  of  payment  or  performance  is  not  of  the  essence  of 
the  contract  where  the  insurers  insert  a  memorandum  in  the  policy 
that  if  payment  is  accepted  after  the  stipulated  day.  it  shall  be  con- 
sidered an  act  of  grace  or  courtesy,  and  will  establish  no  ]>recedent 
for  future  payment,  as  it  tends  to  warrant  the  l)elief  that  payments 
would  be  accepted  at  other  than  the  days  specified." 

^  Wells  V.  Union  Central  Life  Ins.  ^^  Robert  v.  New  Enrrland  ^futiial 

Co.  81  Ark.  145,  98  S.  W.  G97.  Life  Ins.  Co.  1  Disn.   (Ohio)   335,  2 

i°Helme  v.  Philadelphia  Life  Ins.  Disn.   (Ohio)   106. 

Co.   (il   Pa.    St.    107,   100   Am.   Dec.  "Thompson    v.    Fidelity-    ^rutual 

621,  per  Thompson,  C.  J.;  McMaster  Life  Ins.  Co.  116  Tenn.  55(,  6  L.R.A. 

V.  New  York  Life  Ins.  Co.  183  U.  S.  (N.S.)   1039,  115  Am.  St.  Rep.  823. 

25,  46  L.  ed.  64,  22  Sup.  Ct.  10.  31  92  S.  W.  1008. 

Ins.  L.  J.  555,  56/, — Mr.  Chief  Jus-  ^^  Green  v.  Hartford  Life  Ins.  Co. 

tiee  Fuller,  case  reverses  99  Fed.  856,  139  N.  Car.  309,  1  L.R.A. (N.S.)  623, 

40  C.  C.  A.  119.  29  Ins.  L.  J.  385,  51  S.  E.  887. 

which  aff'd  90  Fed.  40,  28  I.  L.  J.  ^^  Kantreuer  v.  Pennsylvania  :Mu- 

960.     See  §§  220  et  seq.   herein  for  tual  Life  Ins.  Co.  5  Mo.  App.  581. 

full  discussion  of  this  point.  ^'  Thompson    v.   Mutual    Life   Ins. 

11  Alabama   Gold   Life  Ins.   Co.  v.  Co.  52  Mo.  469. 
Tiiomas,  74  Ala.  578. 

12  Aver    V.    New    Ensrland    jMutual 
Life  Ills.  Co.  109  Massl  430. 
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§  1103a.  Same  subject:  incontestable  provision. — Although  it  is 
provided  that  the  pohcy  shall  be  incontestible  after  a  certain  num- 
ber of  years  if  required  payments  have  been  made  when  due,  the 
insured  is  not  thereby  in  any  wise  relieved  from  nonpayment  of 
premiums  when  due  where  the  policy  stipulates  for  forfeiture  for 
£uch  nonpayment.^^ 

§  1104.  Equity  will  not  relieve  from  forfeiture  so  incurred. — In 
<'ase  the  premium  is  not  paid  when  due,  in  consequence  of  which  a 
forfeiture  is  incurred  under  the  conditions  of  the  contract,  equity- 
will  not  grant  relief. ^^  Thus  it  is  said  in  an  Ohio  case:  "There 
can  be  no  relief  in  case  of  its  nonpayment  on  the  day  specified. 
The  contract  is  of  the  description  termed  'unilateral.'  To  have  it 
■continue  from  year  to  year  is  in  the  nature  of  a  privilege  secured 
by  the  agreement  of  the  company.  It  may  be  waived  or  abandoned 
by  the  party,  and  the  company  has  no  right  to  thrust  it  upon  him 
without  his  consent  expressed  in  the  mode  and  at  the  time  ap- 
pointed, and  the  very  nature  of  the  business  of  the  company 
Tequires  that  they  should  know  at  the  time  whether  their  agree- 
ment is  to  continue.  The  principle  upon  which  relief  has  been 
refused  in  the  case  of  a  privilege  of  purchase  fully  applies."  ^° 

§  1104a.  Payment  of  weekly  premiums:  industrial  insurance: 
forfeiture. — Where  the  policy  stipulates  for  forfeiture  of  all  claims 
on  insurer  where  weekly  premiums  remain  unpaid  for  a  certain 
number  of  weeks  nonpayment  for  said  period  operates  as  a  for- 
feiture of  the  insurance.^  But  a  payment  made  any  time  during 
the  day  of  the  week  on  or  before  which  weekly  premiums  are  stipu- 
lated to  be  paid  is  sufficient  under  an  industrial  life  policy.^ 

§  1105.  Subsequently  enacted  nonforfeiture  statute:  payment  of 
premiums  into  court. — It  is  held  in  Massachusetts  that  a  statute 
passed  subsequently  to  the  issue  of  the  policy,  and  which  provides 
for  nonforfeiture,  cannot  be  invoked  to  aid  the  assured  in  case  of 
such  forfeiture,  although  a  certificate  of  receipt  of  annual  premiums 
has  been  given  since  the  passage  of  the  act.^    So  a  statutory  enact- 


Thompson    v.     Fidelitv    Mutual        ^o  Robert  v.  New  Eno-land  Mutual 
Ins.  Co.  116  Tenn.  nof,  6  L.R.A.    Life  Ins.  Co.  1  Disn.  (Ohio)  355,  per 


18  TIk 
Life 

(N.S.)   1039,  115  Am.  St.  Rep.  823,  Gholson,  J.,  s.  c.  2  Disn.  (Ohio)  106. 

02  S.  W.  1008.  1  Melvin  v.  Piedmont  Mutual  Life 

On    nonpayment    of    premiums    as  Ins.    Co.  150  N.   Car.  398,  64  S.   E. 

affected  by  incontestable  clause,  see  180. 

note  in  6  L.R.A. (N.S.)  1030.  2  p^^^jie  Savings  Ins.  Co.  of  Amer- 

19  Klein  v.  New  York  Life  Ins.  Co.  ica  v.  Coombes,  59  Ind.  App.  523,  108 
104  U.  S.  88,  26  L.  ed.  662;  Hellner  N.  E.  244. 

V.  Mutual  Life  Ins.  Co.  (U.  S.  C.  C.)  ^  gh^w  v.  Berkshire  Life  Ins.   Co. 

43    Fed.    623;    Attorney    General    v.  103  Mass.  254;  Mas.s.  Stats.  1861,  e. 

•Continental  Life  Ins.   Co.   93  N.   Y.  186;   Smith  v.  Mutual  Life  Ins.  Co. 

70.                                                     '  5  Fed.  582. 
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ment  providing  for  the  payment  by  the  company  into  court  of 
premiums  as  a  condition  to  defending  an  action  on  tlie  ground 
of  misrepresentations,  cannot  apply  to  a  policy  issued  prior  to  such 
enactment.*  And  an  act  for  the  incorporation  of  fire  insurance 
companies  which  makes  a  personal  demand  necessary  to  a  recovery 
of  the  amonnt  of  a  premium  note,  as  a  penalty  for  neglecting  to 
pay  assessments  thereon,  does  not  affect  notes  given  before  the 
enactment  of  the  statute.^ 

§  1106.  No  notice  or  formal  declaration  of  forfeiture  necessary. — 
Subject  to  such  exceptions  or  qualifications  as  exist  under  statutory 
provisions,®  or  under  same  provision  in  the  policy  as  to  notice,  or 
unless  there  is  a  waiver  or  estoppel  if  there  is  an  express  provision 
for  forfeiture  in  case  of  nonpayment  of  the  jiremium  on  or  before 
a  specified  day,  and  the  time  expires  without  payment  or  valid 
excuse  for  nonpayment,  the  policy  thereupon  becomes  absolutely 
void  at  once,  without  notice  of  forfeiture  or  any  action  on  the  part 
of  the  company ;  '  nor  need  a  formal  declaration  of  forfeiture  for 
nonpayment  of  premiums  when  due  be  declared  by  the  companv 
when  the  policy  stipulates  for  forfeiture  for  such  nonnayment  T^ 
nor  is  it  necessary  for  the  company  to  make  a  declaration  of  for- 
feiture on  its  books. ^  And  the  rule  subject  to  the  exceptions  above 
stated,  especially  applies  where  the  policy  also  provides  that  in  case 
of  nonpayment  on  the  day  specified  it  shall  be  void  without  notice 

*Linz  V.  IMassaehusetts  Ins.  Co.  8  nonpayment  dues  or  assessments,  see 

Mo.  App.  363.  §  1264  herein. 

^  Sands  v.  Lilientbal.  46  X.  Y.  541,        Conditions   as  to   forfeiture:    non- 

under  N.  Y.  Laws  1S53,  c.  466;  re-  payment  of  note  at  maturity,  see  §§ 

pealed,  c.  690,  art.  10,  sec.  290;  Laws  1204  et  seq.  herein. 
N.  Y.  Hamilton's  Stat.  Rev.  p.  122.        As  to  application  of  credits,  divi- 

®  As  to  requirement  for  notice,  see  dends,  etc.,  to  prevent  forfeiture,  see 

§§  1320  et  seq.  herein.     As  to  non-  §  1166  herein. 

forfeiture   statutes,   see    §§    1178    et        On  necessity  of  affirmative  action 

seq.   herein.  in  order  to  terminate  risrhts  of  mem- 

'  Attorney  General  v.  Continental  ber  in  mutual  benefit  society  for  non- 
Life  Ins.  Co.  93  N.  Y.  70;  Roehner  payment  of  dues,  see  note  in  17 
V.  Knickerbocker  Life  Ins.  Co.  63  L.R.A.(X.S.)  246. 
N.  Y.  160;  Ohio  Farmers  Ins.  Co.  V.  »  United  States  Life  Ins.  Co.  v. 
Wilson.  70  Ohio  St.  354.  71  N.  E.  Ross.  159  111.  476.  42  N.  E.  859.  But 
715,  33  Ins.  L.  J.  912,  913;  Pacific  .^ee  §§  1320  et  seq.  herein;  Ohio 
Mutual  Life  Ins.  Co.  v.  Galbraith,  Farmers  Ins.  Co.  v.  Wilson.  70  Ohio 
115  Tenn.  171,  112  Am.  St.  Rep.  862,  St.  354.  71  N.  E.  715,  33  Ins.  L.  J. 
21  S.  W.  204;  Equitable  Life  Assur.  912.  913,  and  citations  in  hu^t  preced- 
Soc.  V.  Ellis.  —  Tex.  Civ.  App.  — ,  ins:  note. 
137  S.  W.  184.  'SAshbrook  v.  Phn>nix  :\rutual  Life 

As  to  waiver  for  failure  to  declare  Ins.  Co.  94  Mo.  72.  6  S.  W.  462.  3 

a  forfeiture,  see  §  1376  herein.  :Mo.  (L.  ed.)  907,  12  West.  Rep.  613. 

Whether  affirmative  act  of  society  But  see  c.  XLIV.   (§§  1345  et  seq.) 
nece^sarv:  forfeitui-e  or  suspension: 
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or  other  act  of  the  insurer.^"  And  where  no  notice  is  required  the 
insured  may  avail  itself  of  nonpayment  of  the  premium  when 
due  by  way  of  defense,  as  no  forfeiture  need  be  declared. ^^ 

§  1106a.  That  stipulation  as  to  forfeiture  means  voidable  only.— 
It  is  held  in  the  Federal  Supreme  Court  that  a  condition  in  a  policy 
that  it  shall  be  void  if  premiums  are  not  paid  when  due  means 
only  that  it  is  voidable  at  the  option  of  the  insurer.  There'  is  no 
discussion  but  merely  the  statement  by  the  court,  per  j\Ir.  Justice 
Holmes,  that  the  policy  was  perfectly  good  and  that  ''there  was  a 
faint  suggestion  in  argument  that  it  had  become  void  by  the  failure 
of"  insured  "to  pay  the  premium  ad  diem,  and  that  when"  the 
assignee  ''paid  he  was  making  a  new  contract,"  the  principal  point 
being  the  validity  of  an  assignment  of  the  policy.  But  one  of  the 
material  facts  was  that  assured  had  paid  two  premiums  only  and 
the  third  was  overdue  when  the  assignment  was  made.  The  court 
also  declared  that:  "The  company  waived  the  breach,  if  there  was 
one,  and  the  original  contract  with"  insured  "remained  on  foot." 
In  addition  a  bill  of  interpleader  had  been  brought  by  the  insurer 
to  determine  whether  the  policy  proceeds  should  be  paid  to  the 
administrator  or  assignee  of  insured,  the  insurer  having  turned 
the  money  into  court.^^  One  of  the  cases  cited  in  the  opinion  ^^ 
determined  the  right  of  an  agent  of  insurer  to  waive  a  forfeiture 
and  also  that  the  fact  that  a  premium  note  was  past  due  when  an 
agreement  to  extend  it  was  made  was  not  sufficient  to  prevent  said 
agreement  from  operating  as  a  waiver  of  the  forfeiture.  The  other 
citation  was  a  state  case  of  admissibility  of  oral  evidence  to  prove 
insurer's  knowledge  that  the  condition  had  been  broken.^*  The 
principal  case  is  followed  in  a  decision  in  Federal  district  court 
where  the  condition  was  that  if  the  premium  should  not  he  paid 
within  sixty  days  from  the  date  of  its  attaching,  the  policy  should 
be  null  and  void  durinc/  the  time  the  premium  was  past  due  and 
unpaid,  and  the  question  there  decided  was  one  of  waiver  of  the 
insurer's  right  to  cancel  for  nonpayment  of  premium  when  due. 
The  court,  per  Ray,  D.  J.,  said:  "I  think  it  is  fairly  well  settled 
that  such  a  condition  in  the  policy  meant  not  'absolutely  void'  but 

10  Becker  v.  Exchancje  IMutual  Fire  863,    rev'g    Russell    v.    Grigsby,    168 

Ins.  Co.  177  Fed.  918,  101  C.  C.  A.  Fed.  577,  94  C.  C.  A.  61. 

998.  aff'g  165  Fed.  816,  38  Ins.  L.  J.  ^^  Knickerbocker  Life   Ins.   Co.   v. 

372.  Norton,  96  U.  S.  234,  24  L.  ed.  689. 

"  Rose  V.  Mutual  Life  Ins.  Co.  of  i*  Oakes  v.   Manufacturers  Fire  & 

N.  Y.  240  111.  45,  88  N.  E.  204.  Marine  Ins.  Co.  135  Mass.  248.    Pol- 

"i2Gi-io-sby    V.    Russell,    222    U.    S.  icy  was   to  be  void   if   property   in- 

149,  56  L..  ed.  133,  32  Sup.  Ct.  58,  36  siired  was  sold  or  conveyed  in  whole 

L.R.A.(N.S.)   642,  Ann.  Cas.  1913B,  or  in  part. 
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•'voidable  at  the  election  of  the  insurer.'  ^^  So  the  right  which 
this  defendant  company  undoubtedly  had  to  avoid  the  ])olicy  for 
nonpayment  of  the  premium  coukl  be  waived.  Waiver  has  notli- 
ing  to  do  with  this  case  if  the  clause  referred  to  operates  to  make 
the  policy  ipso  facto  null  and  void  in  case  the  premium  was  not 
paid  within  sixty  days  from  date  of  attaching.  A  policy  which 
has  become  null  and  void  could  not  be  renewed  by  waiver.  The 
very  language  of  the  condition  quoted  plainly  indicates  that  the 
policy  is  not  to  become  void  in  case  the  premium  is  not  paid.  It 
is  to  be  null  and  void:  that  is,  during  the  time  the  premium  is 
past  due  and  unpaid.  ...  It  is  impossible  to  conclude  other- 
wise than  that  this  policy  was  regarded  as  valid  and  in  force  until 
the  notice  of  cancelation  was  given."  ^® 

This  latter  decision,  however,  is  to  be  distinguished  from  those 
cases  wherein  the  policy  stipulates  that  nonpayment  of  premiums 
when  due  avoids  the  policy  as  will  be  apparent  from  the  language 
of  the  condition  and  the  court's  construction  thereof.  The  supreme 
court  decision,  in  so  far  as  the  point  here  under  consideration  is 
concerned,  evidently  should,  in  view  of  what  appears  therein,  have 
this  effect,  that  the  insurer,  when  the  policy  stipulates  for  forfei- 
ture for  nonpayment  of  premiums  when  due,  has  the  option  to 
waive  the  stipulation  and  a  forfeiture  thereunder,  which  forfeiture 
without  said  waiver  would  have  become  absolute.  The  policy  and 
stipulations  must  be  given  that  effect  which  their  terms  plainly 
and  clearly  import,  even  though  forfeitures  are  not  favored,  and 
it  cannot  be  intencied  by  that  decision  to  hold  that,  notwithstanding 
a  default  in  payment  of  premiums  after  the  risk  has  attached  and 
a  consequent  breach  of  the  stipulation  for  forfeiture,  the  policy 
continues  in  force  until  such  time  as  the  contingency  insured 
against  shall  happen  unless  the  insurer  prior  thereto  shall  exercise 
his  option  and  by  some  unequivocal  legal  act  terminate  the  con- 
tract. In  addition,  if  this  were  the  rule  the  question  of  what  con- 
stitutes such  act  or  exercise  of  option  as  to  determine  the  contract 
would,  in  the  absence  of  some  statute  defining  or  specifying  its 
character,  furnish  a  fertile  source  of  unending  litigation,  especially 
so  in  those  jurisdictions  where  the  contract  of  life  insurance  is 
held  to  be  entire.  It  is  also  pertinent  to  state  here  that  the  deci- 
sions as  to  forfeiture  for  nonpayment  of  premiums  where  the  con- 
tract expressly  provides  for  such  forfeiture  differ  from  those  wherein 
there  is  a  question  whether  the  contract  is  ipso  facto  forfeited  or 
voidable  only  at  the  option  of  insurer  for  a  breach  of  condition 

^^  Quoting  from  the  Gris:;sbv  Ca.<?e  16  Robinson  v.  Western  Assur.  Co. 
(above  covt^idcred)  and  ciling  the  (U.  S_._D.  C.)  211  Fed.  747,  43  Ins. 
two  cases  therein  cited.  L.  J.  770. 
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or  warranty.  We  have,  however,  considered  elsewhere  herein  this 
latter  class  of  cases. 

§  1107.  Premium  payable  on  demand. — If  the  premium  is  pay- 
able on  demand,  a  demand  is  a  condition  precedent  to  forfeiture.^'' 

§  1108.  Forfeiture  for  nonpayment  of  instalments  of  premium 
when  due. — If  the  stipulation  is  that  the  annual  premium  shall  be 
paid  quarterly  in  advance  upon  specified  daj'^s  or  the  policy  shall 
be  forfeited,  the  party  will  be  held  strictly  to  the  performance  of 
such  condition;  and  the  contract  will  be  determined  by  nonpay- 
ment as  stipulated,^*  unless  such  condition  is  leo'ally  modified  or 
waived  by  the  insurer.^^  And  this  is  so  even  though  it  be  sub- 
sequently provided  in  the  contract  that  the  payments  for  the  year's, 
insurance  shall  be  known  as  the  premium,  and  shall  be  due  in 
advance  at  the  commencement  of  each  year;  2°  and  the  rule  obtains 
although  the  policy  stipulates  that  if  the  assured  shall  pay  the 
annual  premium  wdien  due,  the  company  shall  be  liable,  and  also 
that  if  the  whole  of  the  quarterly  premium  shall  not  have  been 
paid  when  the  assured  dies,  the  company  may  deduct  the  whole 
unpaid  balance  of  that  year's  premium  from  the  amount  of  the 
policy.-'  So  in  case  a  note  for  tlie  premium  is  payable  in  instal- 
ments, it  is  declared  that  upon  the  nonpayment  of  an  instalment 
it  is  an  overdue  obligation  given  for  the  premium  to  the  extent  of 
that  payment  on  the  note,  where  the  policy  and  note  both  provide 
for  forfeiture  of  the  policy  in  case  of  nonpayment  of  said  note,  and 
this  was  so  held  even  though  the  premium  was  an  annual  one.^ 
But  if  the  policy  provides  for  nonliability  of  the  company  if  a 
loss  occurs  while  the  premium  note  is  wholly  or  in  part  past  due- 
and  unpaid,  nonpayment  operates  in  such  case  to  effect  a  sus- 
pension.^   Otlier  cases  hold  that  the  nonpayment  of  an  instalment 

^"^  Pullins:  V.  Travelers'  Ins.  Co.  55  ^^  Catoir  v.  American ,  Life  Ins.  & 

lU.  App.  452.  Trust   Co.   33   N.   J.   L.    (4   Vroom) 

18  "Werner    V.     Metropolitan     Life  487.     As  to  excuses,  -waiver,  and  es- 

Ins.  Co.  11  Daly  (N.  Y.)  176;  Catoir  toppel,  see  §§  1345  et  seq.  herein. 

V.  American  Life  Insurance  &  Trust  ^*^  Werner     v.     Metropolitan     Life 

Co.    33    N.    J.    L.    (4    Vroom)    487;  Ins.  Co.  11  Daly  (N.  Y.)  176. 

Thompson    v.    Fidelity   Mutual    Life  ^  Sheriden  v.   Phamix  Life   Assur. 

Ins.    Co.    116    Tenn.    557,    6    L.R.A.  Co.  8  H.  L.  Cas.  745,  aff'g  1  El.  B. 

(N.S.)   1039,  115  Am.  St.  Rep.  823,  &  E.  156. 

92  S.  W.  1098;  Sheriden  v.  Phcenix  2  pjtt   v.    Berkshire   Life   Ins.    Co. 

Life  Assur.   Co.   8   H.  L.   Cas.   745;  100  Mass.  500,  ci//K(/ Vinton  v.  Kins:, 

affirming  1  El.  B.  &  E.  156;  Want  4    Allen    (86    Mass.)    562.      See    §§ 

V.  Blunl,  12  East,  183.     See  also  §§  1202  et  seq.  herein. 

1103,  1100  herein.  ^  Garlick  v.  jMississippi  Valley  Ins^ 

As  to  application  of  credits,  divi-  Co.  44  Iowa,  553.    • 
dotids,  etc.,  to  prevent  forfeiture,  see 
§  1166  herein. 
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on  such  note  incurs  a  forfeiture.*  In  all  cases,  however,  of  this 
or  like  character  the  intention  of  the  parties,  as  derived  from  a  fair 
and  reasonable  construction  of  the  entire  contract,  must  be  carried 
out  as  near  as  possible,  consideration  being  given  to  the  principle 
that  courts  do  not  favor  forfeitures,  and  also  to  the  other  princif)le 
that  stipulations  in  regard  to  the  payment  of  the  premium  are  of 
the  substance  of  the  contract  when  made  upon  an  adequate  con- 
sideration.* 

§  1109.  Company  may  extend  time  of  payment  of  premium. — 
Inasmuch  as  the  strict  performance  of  the  condition  for  the  pay- 
ment of  the  premium  at  the  day  specified  is  for  the  benefit  of  the 
company,  it  is  optional  with  it  whether  performance  be  strictly 
insisted  on  and  the  policy  determined,  or  whether  the  time  for 
payment  be  extended,  and  such  stipulation  may  be  suspended  the 
same  as  clauses  for  performance  in  any  other  contract,  and  this 
may  be  done  by  the  authorized  agent  of  the  company  as  well  as  by 
the  company  itself.^  Such  extension  of  tijne  simply  amounts  to 
an  agreement  not  to  enforce  a  forfeiture  if  the  premium  is  paid 
within  the  extended  time;  it  postpones  payment  for  that  period 
and  does  not  constitute  a  waiver  or  forfeiture  or  excuse  payment;  ' 
and  such  extension  may  arise  as  well  impliedly  as  from  an  express 
agreement,  or  prompt  payment  may  be  waived  or  the  company 
estopped  to  insist  upon  forfeiture,^  but  the  extension  of  time  of 
payment  may  be  conditional,  as  in  case  that  the  premium  be  paid 
during  the  life  of  the  assured,  or  that  he  is  in  good  health.^  So 
although  the  premium  be  payable  quarterly  on  specified  days,  it 
may  be  subsequently  agreed  by  parol  that  the  payment  be  made  at 
any  time  thereafter  within  a  limited  number  of  days,  and  such 
agreement  does  not  conflict  with  the  written  contract."    But  a  rule 

*  See  Yost  v.  American  Ins.  Co.  39  '  Fidelity  Mutual  Life  Ins.  Co.  v. 
Midi.  531.     And  see  further  on  this  Price,  117  Ky.  25,  77  S.  W.  384. 
point  of  nonpayment  of  instalments  *  See    §§    1345    et   seq.   herein,    on 
on    premium   note,    §§    1204   et    seq.  premiums,   excuses,   waiver,   and   es- 
herein.  toppel. 

*  See  areuracnt  of  the  court  in  ^  Pritchard  v.  :\rercliants'  & 
Pitt  V.  Berksliire  Life  Ins.  Co.  100  Tradesmen's  Mutual  Life  Assur. 
Mass.    500;    American    Ins.    Co.    v.  Soc.  3  Com.  B.  N.  S.  022. 

Stov,  41  Mich.  385,  1  N.  W.  877.  On    validity   of    payment   of   pre- 

«'Mutual   Benefit  Life  Ins.   Co.  v.  mium  or  assessment  during:  period  of 

Hillyard,   37   N.   J.   L.  444,   18   Am.  extension  n-rreed  upon  l)ut  after  in- 

Rep!  741;  Palmer  v.  Phoenix  .Mutual  sured's  death,  see  note  in  2  B.  R.  C. 

Life    Ins.    Co.    84    N.    Y.    63;    Bon-  191. 

ton  V.  American  :\rntual  Life  Ins.  Co.  "  Kentucky       Graiiirers'       ^futnal 

25  Conn.  542,  i)cr  Storrs,  C.  J. ;  Mc-  Benefit  Soc.  v.  Adams  ( Ivy.  Sup.  Ct. 

Craw  V.  Old  North  State  Ins.  Co.  78  1892)  13  Ky.  L.  Rep.  589. 
N.  C.  149. 
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of  insurer  allowinGf  thirty  days  is  not  retroactive  so  as  to  coyer  a 
premium  due  prior  to  its  adoption. ^^ 

Where  an  extension  of  time  is  granted  additional  conditions  there- 
for cannot  be  thereafter  imposed  by  insurer.^^  And  if  an  exten- 
sion of  time  for  payment  of  premiums  is  granted  an  assignee  of  a 
life  policy  at  his  request  upon  conditions  of  a  financial  character 
and  he  complies  therewith  the  insurer  is  precluded  from  there- 
after  imposing  additional   conditions  as  for   reinstatement.^^ 

A  contract  of  employers'  liability  insurance  is  not  extended  by 
payment  of  an  additional  premium,  after  expiration  of  the  contract, 
based  on  wages  of  a  class  of  employees  not  within  the  terms  of 
contract.  ^^ 

§  1109a.  Payment  of  premium:  days  of  grace. — Whether  days 
of  grace,  within  which  payment  of  premiums  may  be  made,  are 
stipulated  for  on  the  contract,  or  the  allowance  thereof  is  required 
by  statute  the  effect  will  be  to  continue  the  policy  in  full  force 
during  the  period  of  grace  allowed  and  it  cannot  be  forfeited  until 
the  expiration  thereof.  While  this  general  proposition  is  true  the 
application  thereof  not  infrequently  arises  under  the  terms  of 
the  policy  and  the  circumstances  involyed,  the  computation  of 
time,  and  in  determining  whether  the  happening  of  the  contin- 
gency insured  against  is  within  the  period  of  grace  so  as  to  pre- 
vent a  forfeiture.  These  questions  are  fully  considered  herein 
under  their  appropriate  section  headings. 

If  the  policy  provides  by  a  condition  attached  thereto  that  a 
grace  of  thirty  days  subject  to  an  interest  charge  at  a  specified  rate 
per  annum  shall  be  granted  for  the  payment  of  every  premium, 
after  the  first  year  during  which  time  of  grace  the  insurance  shall 
continue  in  force  such  provision  means  that  if  advantage  is  taken 
of  said  days  of  grace  the  interest  will  be  charged  at  said  rate  on 
the  deferred  payment  during  the  time  intervening  between  the 
time  it  was  due  and  its  payments.^*  And  where  thirty  days  of  grace 
are  allowed  for  the  paypnent  of  every  premium  after  the  first  year, 
subject  to  an  interest  charge,  in  such  case  if  the  member  in  good 
standing  tenders  the  premium  but  not  the  interest,  and  there  is  no 

^1  Nail  V.   Provident   Savings  Life  mium :     additional     conditions    were 

Assiir.   Soc.  —  Tenn.   Cli.  App.  — ,  certificate  of  good  health  and  appli- 

54  S.  W.  10!).  cation   for   reinstatement,   "at   once" 

^2  Aetna  Life  Ins.  Co.  v.  Sanford,  meaning  reasonable  time. 
98  111.  App.  376.  ^^  Maryland  Casualty  Co.  v.  Little 

^3  Rouleau  v.  Continental  Life  In-  Rock  Railway  &  Electric  Co.  92  Ark. 

surance  &  Invt.  Co.  45  Utah,  234,  144  306,  122  S.  W.  995. 
Pac.  1096,  conditions  complied  with        ^^  People  v.   Western  Life  Indem- 

were  payment  of  interest   on  policy  nity  Co.  181  111.  App.  116. 
loan  at  once  and  giving  note  for  pre- 
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charge  against  him  of  an  interest  account,  the  company  cannot 
expel  or  discharge  the  member,  and  had  interest  been  charged  to 
him  he  should  have  been  notilied  and  given  an  op})orlimity  to 
pay.^«  Again,  where  on  the  last  day  of  grace  a  draft  is  delivered 
to  the  state  agent  and  he  deposits  the  draft  to  his  account  on  the 
next  day  after  the  expiration  of  the  days  of  grace,  knowing  that 
it  could  not  be  presented  for  payment  to  the  bank  on  which  it 
was  drawn  for  at  least  two  days  after  said  deposit,  such  act  will 
be  taken  as  an  intention  to  extend  the  days  of  grace,  at  least  to  such 
time  as  the  draft  could  be  presented  for  payment.  So  that  the 
policy  will  be  held  in  force  even  though  assured  dies  on  the  second 
day  after  giving  said  draft  notwithstanding  its  nonpayment,  and 
the  policy  cannot  be  canceled  for  nonpayment." 

§  1109b.  Payment  of  premiums:  days  of  grace:  statutes. — Tt  is 
provided  l»y  statute  in  several  states  that  days  of  grace,  generally 
thirty,  shall  be  allowed  for  the  payment  of  premiums  after  the 
first  during  which  time  the  policy  shall  continue  in  force.^*  And 
wliere  the  statute  requires  policies  to  provide  for  one  month's 
grace  in  payment  of  premiums  after  the  first  there  must  be  a 

^^  People   V.   Western    Life    &   In-    to  a  grace  either  of  tliirty  days  or  of 

demnity  Co.  181  111.  App.  116.  one  month  within  which  the  payment 

"Mutual  Life  Ins.  Co.  v.  Chatta-    of  any  premium  after  the  first  year 


nooga    Savings   Bank,   —   Okla.   — , 
L.R.A.191CA,  669,  150  Pac.  190. 

On  check  or  draft  as  payment  of 
insurance  premium,  see  note  in 
L.R.A.1916A,  674. 

^^  Illinois.  —  Act    May    20,     1907, 


may  be  made,  subject  at  the  option 
of  the  company  to  an}'  interest. cliarge 
not  in  excess  of  six  per  cent  per  an- 
num for  the  number  of  days  of  grace 
elapsing  before  the  payment  ot'  the 
premium,  during  which  period  of 
grace  the  policy  shall  continue  in  full 


sec    1    (2)    Hurd's  Rev.   Stat.   1908,   f^ree,  but  in  any  case  the  policy  be- 


p.  1218. 

Massachuf:etts. — Acts  &  Res.  1907, 
c.  576,  p.  896,  see.  75,  subd.  1. 

3Iichigcm.—F\ih.  acts,  1907,  p. 
252,  no.  187,  sec.  1. 


comes  a  claim  during  the  said  period 
of  grace  before  the  overdue  premium 
or  the  deferred  premiums  of  the  cur- 
rent policy  year  if  any  are  paid,  the 
amount  of  such   premiums,  with   in- 


New  Jersey. — Laws  1907,   p.   133,  terest  on  any  overdue  premium,  may 

c-  "2.  be  deducted  from  any  amount   pay- 

Ohio. — Laws  1908,  p.  171.  able  under  the  policv  in  settlement:'" 

South  Dakota.— haws  1909,  c.  58,  N.    Y.    Laws,    1909."  c.    33,    sec.    101 

sees.  1,  2,  5.  (Consol.  L.  c.  28)  N.  Y.  Ins.  L.  1892, 

Tennessee.— Acts  1907,   c.  457,   p.  e.  690,  sec.  101,  as  am'd  and  added 

1529.  by  L.  1900,  c.  326,  L.  1907,  e.  714. 

The  New  York  statute  requires  See  Parker's  N.  Y.  Ins.  L.  (ed.  1915) 
that  all  policies  of  life  or  endowment  p.  177.  The  South  Dakota  .<5tatute 
insurance,  except  policies  of  indus-  applies  to  premiums  payable  semi- 
trial  insurance  where  the  premiums  annually.  Noem  v.  Equitable  Life 
are  payable  weekly  shall  contnin  "a  In.s.  Co!  of  Iowa,  35  S.  Dak.  593,  153 
provision  that  tlie  insured  is  entitled  N.  W.  652, 
Joyce  Ins.  Vol.  II. — 140.       2225 
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substantial  compliance  therewith  unless  the  substituted  provision 
is  at  least  as  advanta,<ieous  to  insured  as  that  prescribed  by  statute 
and  a  provision  for  a  grace  of  thirty  days  is  not  within  such  rule.^^ 
Policy  conditions  must  not  be  inconsistent  with  statutory  require- 
ments and  they  must  provide  for  payments  of  premiums  in  advance, 
and  for  one  month's  grace  after  the  first  year;  and  a  provision  m 
the  policy  that  it  shall  be  ipso  facto  null  and  void  if  premiums  are 
not  paid  when  due  will  not  be  upheld.^" 

§  1110.  Extension  of  time  of  payment:  computation  of  time:  days 
of  grace. — If  the  time  of  payment  be  extended  a  certain  number 
of  days  after  the  premium  actually  becomes  due,  in  computing  the 
time  covered  by  the  extension  the  day  on  which  the  premium  fell 
due  is  excluded  from  the  computation.^  If  the  policy  is  also  con- 
ditioned for  extended  insurance  in  addition  to  one  month's  grace, 
as  where  it  stipulates  that  it  shall  continue  in  force  sixty  days, 
in  case  it  should  lapse  for  nonpayment  of  premiums  after  being 
in  force  for  one  year,  in  computing  the  date  of  lapse  for  such  non- 
payment the  days  of  grace  will  be  allowed  and  in  addition  thereto 
the  sixty  days  will  continue  the  contract  in  force  so  as  to  cover 
insured's  death  within  that  period.'^ 

§  1110a.  Extension  by  agent  of  time  for  payment  of  premiums: 
days  of  grace. — A  general  agent  may  extend  the  time  for  payment 
of  premiums  and  does  so  where  he  instructs  assured  to  hold  pre- 
miums until  called  for.^  And  the  time  for  payment  may  be  ex- 
tended, by  a  general  agent  and  superintendent  of  insurer,  upon 
partial  payment,  until  the  balance  is  paid.*     So  the  acts  of  an 

19  Mutual  Benefit  Life  Ins.   Co.  v.  and  1.5  L.K.A.(N.S.)  688;  on  compu- 

Hardison,  199  Mass.  190,  127  Am.  St.  tation  of  days  of  grace  allowed  for 

Rep.  478,  85  N.  E.  410,  37  Ins.  L.  J.  payment  of  in.suranee  premium  or  as- 

848;   Stat.  1907,  p.  896,  e.  576,  sec.  sessment  where  date  of  payment  or 

75,  subsec.  1.     See  Aetna  Life  Ins.  expiration    of   such    period   falls   on 

Co.  v.  Hardison,  199  ]\[ass.  181,  85  N.  Sunday  or  a  holiday,  see  note  in  23 

E.  407,  37  Ins.  L.  J.  818.  L.R.A.'(N.S.)   759. 

2°  Franklin  Life  Ins.  Co.  v.   Com-  ^  Prudential   Ins.    Co.   of  America 

missioner  of  Ins.  159  Mich.  636,  16  v.  Deyoe,  98  Md.  584,  56  Atl.  809. 

Det.   Leg.   N.    994,   124   N.    W.   522,  ^  ^^^tna  Life  Ins.  Co.  y.  Fallow,  110 

:Mich.  Pub.  acts  1907,  no.  187,  sec.  1,  Tenn.  720,  77  S.  W.  937.    See  United 

subdivs.  1,  2.  States  Life   Ins.    Co.   v.   Lesser,  126 

1  Campbell    v.    International    Life  Ala.  568,  28  So.  646:  Eraser  y.  Home 

Assur.  Soc.  4  Bosw.  (17  N.  Y.)  298.  Life   Ins.    Co.   71   Vt.   482,   45   AtL 

See  also  Aetna  Life  Ins.  Co.  v.  Wim-  1046. 

berly,  102  Tex.  46,  23  L.R.A.(N.S.)  As  to  agent's  powers  in  relation  to 

759,^112  S.  ^Y.  1038.  the    premium,    see    §§    550    et    seq. 

On  rule  as  to  inclusion  or  exclusion  herein, 

of  fir.st  and  last  days  in  computation  *  Carr   y.    Prudential    Ins.    Co.    of 

of  time  in  regard  to  insurance  pol-  America,  101  N.  Y.  Supp.  158,  115 

icies,    see    notes    in    49    L.R.A.    208.  \pp.  Div.  755. 
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aG;ent  of  insurer  showing  a  purpose  to  keep  the  policy  in  effect 
after  the  expiration  of  days  of  grace  will  so  operate  notwithstanding 
a  provision  in  the  policy  to  the  elfect  that  agents  have  no  authority 
to  waive  conditions.^  Again,  it  constitutes  a  ground  of  action 
against  the  insurer  to  recover  the  insurance  amount,  that  the  policy 
was  taken  out  upon  the  agent's  representations,  authorized  by  insur- 
er, that  thirty  days'  grace  would  be  allowed  on  the  payment  of 
all  premiums,  and  a&^ured  had  died  within  thirteen  months,  having 
paid  the  first  year's  premium,^ 

§  1111.  Acceptance  of  entire  annual  premium  in  advance. — An 
agent  may  accept  the  payment  of  the  entire  annual  premiums  in 
advance  and  waive  quarterly  payments  where  he  has  authority  to 
solicit  applications  and  collect  premiums.'  And  the  insurer  may 
be  estopped  to  deny  that  two  full  annual  premiums  have  been  paid 
where  it  accepts  a  less  sum  in  advance  for  the  two  years.* 

§  1112,  Prepayment  of  premiums. — Prepayment  of  premium 
may  be  a  condition  precedent  to  the  attachment  of  the  risk,  as  where 
the  policy  provides  that  it  shall  not  take  effect  until  the  premium 
is  paid.  This  is  ordinarily  so  provided  in  life  risks,  although  in 
fire  and  marine  policies  credit  is  frequently  and  customarily  given, ^ 
and  the  insurer  does  not  bind  himself  where  the  first  premium  is 
not  paid  on  delivery  of  the  policy  where  it  is  so  stipulated  ^°  and 
where  credit  is  given  for  a  limited  time,  provided  that  the  premium 
must  be  paid  within  such  a  period,  nonpayment  as  stipulated  may 
be  waived ;  ^^  but  an  unauthorized  payment  by  a  third  party  is  not 
sufficient  to  bind  the  parties,  as  it  does  not  constitute  an  acceptance 
by  the  assured. ^^  An  agTeement  made  with  the  company's  gen- 
eral manager  to  consider  the  first  premium  paid  by  reason  of  work 
done  for  him  by  assured  does  not  constitute  a  valid  prepayment 

^  IVfutiial  Life  Ins.   Co.  v.   Chatta-  Prepayment  of  preminm,  where  cred- 

nooga    Sa\ings   Bank,   —    Okla.   — ,  it  was  given  by  the  agent  and  the  as- 

L.R.A.1916A,  660,  150  Pac.  IDO.  sured  had  not  received  tlie  policy  and 

^  Bovd  V.  Fidelitv  ^futual  Life  Ins.  was  ignorant  of  its  provisions:  Home 

Co.  88'Miss.  562,  41  So.  268,  35  Ins.  Ins.   Co.  v.  Field,  53   111.  App.   119. 

L.  J.  853.  This  subject  is  considered  under  tlie 

'  Kerlin  v.  National  Accident  As-  chapter  on  agency,  see  §§  70  et  seq. 

soe.  8  Ind.  App.  628,  35  X.  E.  39,  36  herein. 
N.  E.  156.  1°  Bowen  v.  Mutual  Life  Ins.   Co. 

As  to  agent's  powers  in  relation  to  20    S.    Dak.   103,    104   N.    W.    1040: 

premium,  see  §§  550  et  seq.  herein.  Jackson  v.  ^lutual  Life  Ins.  Co.  of 

8  Horton  v.  New  York  Life  Ins.  Co.  N.  Y.  186  Fed.  447.  108  C.  C.  A.  369. 
151  ^fo.  604,  52  S.  W.  356.  "  Bowman  v.  Agricultural  Ins.  Co. 

^  Gidding  v.  Northwestern   Mutual  59  N.  Y.  521. 
Life  Ins.  Co.  102  U.  S.  108.  26  L.  ed.        ^2  whiting  v.  Massachusetts  ^futu- 

92;  Home  Ins.   Co.  v.  Field,  42  111.  al  Life  Ins.   Co.   129   Mass.  240,   37 

App.   3S2,   24   Chi.  Leg.  News,   122.  Am.  Rep.  317. 
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under  a  policy  requiring  pa^anent  of  premiums  in  advance  at  the 
head  office  on  or  before  the  deUvery  of  the  pohcy;  and  this  was 
so  hekl  even  though  the  policy  was  delivered  and  the  company's 
official  receipt  given  to  assured  by  said  manager. ^^ 

§  1113.  Offset:  premium  and  rents  due  from  agent. — A  local 
agent  and  manager  of  the  company  who  has  issued  a  policy  cannot 
offset  the  premium  by  rents  due  from  him  to  the  assured,  nor 
by  rents  due  assured  for  offices  rented  by  the  company.^* 

§  1114.  Part  payment  of  premium  will  not  prevent  a  forfeiture. — 
So  far  as  the  payment  of  a  premium  when  due  is  concerned,  the 
contract  is  indivisible,  and  a  forfeiture  is  not  prevented  by  part 
payment  thereof,^^  nor,  it  is  held,  will  a  forfeiture  be  waived  by 
part  payment  after  forfeiture ;  ^^  and  although  part  of  the  premium 
is  paid,  the  company  may  where  it  reserves  the  right  of  cancela- 
tion, rescind  the  contract,  especially  where  notice  is  given  limiting 
the  time  of  payment  of  the  balance."  Nor  will  it  even  keep  the 
policy  in  force  for  such  a  proportionate  part  of  the  new  year  as 
the  sum  paid  bears  to  the  whole  premium. ^^  So  where  the  policy 
is  suspended  by  failure  to  pay  a  note  for  the  premium  at  maturity, 
an  acceptance  thereafter  of  a  part  of  the  premium  due  does  not 
revive  the  policy  if  it  is  provided  that  on  payment  of  the  note 
the  policy  shall  be  revived,  and  the  entire  premium  is  not  paid 
when  the  loss  occurs.^^  The  above  rule  is  subject,  however,  to 
such  exceptions  as  may  arise  by  some  agreement  whereby  the  policy 
may  be  kept  in  force  by  part  payment,^"  or  where  there  is  a  waiver 
for  even  the  acceptance  of  a  promise  to  pay  the  premium  without 
'  actual  payment  of  any  part  thereof  is  sufficient  as  where  credit  is 
given  or  a  check  is  accepted,^  so  a  receipt  of  part  of  the  premium 

13  Tiernan  v.  People's  Life  Ins.  Co.  ^^  Hudson    v.    Knickerbocker    Lifr^ 

(Ont.   S.  C.  J.  1895)    14  Can.  L.  T.  Ins.  Co.  28  N.  J.  Eq.  167;  Willcults 

277.  V.  Northwestern  Mutual  Life  Ins.  Co. 

1^  Sullivan   v.   Germania  Life  Ins.  81  Ind.  300;  Clifton  v.  Mutual  Lifn 

Co.  15  Mont.  522,  39  Pac.  742.  ins.  Co.  of  N.  Y.  168  N.  Car.  499,  84 

On  power  of  agent  to  accept  can-  g    j]    g^y^ 

celation   of  his  own  indebtedness  in  19  Cm^ti^    v.    Phconix   Ins.    Co.    7S 

payment    of    premium,    see    note    in  q^^,  619   21  Pac.  370. 

,\'^;.,,   '^    '       l^T     .,        .         TIT  1  As  to  notes  for  premiums,  see  §§ 

15  Wdk-uits  V.  Northwestern  Mutu-    ^2^3  ^^  ^^^^^^ 

al  Life  Ins.  Co.  81  liid.  .500;  Hudson         r^       re    *-     4^  1     f> 

V.  Knickerbocker  Ins.   Co.  28  N.   J.  .    ^n  effect  of  nonpayment  of  prom- 

Eq.  167;  Barnes  v.  Piedmont  &  Ar-  i^^ory   note   given   for  premium,   sec. 

lin-tou  Life  Ins.  Co.  74  N.  C.  22.  ^lo^e  in  5  B.  R.  C   38o 

iSQarlick     v.     Mississippi     Vallev        ^^  Hudson    v.    Knickerbocker    Life 

Ins.  Co.  44  Iowa,  553.  Ins-  Co.  .28  N.  J.  Eq.  167. 

1'^  P^eri-son  v.  Builders'  Ins.  Co.  3S        ^  Mallette  v.   British  America  Ins. 

Oal    541  Co.  91  Md.  471,  46  Atl.  1005,  29  Ini=.. 
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after  forfeiture  has  been  held  to  constitute  a  waiver.^  And  wlicre 
small  partial  payments  were  made  from  time  to  time  until  insured's 
death  when  only  a  very  small  fractional  amount  remained  unpaid, 
that  contract  was  held  not  to  be  forfeited.' 

If  the  policy  stipulates  for  annual  premiums  but  that  the  pay- 
ment and  receipt  of  any  premium  less  than  a  full  annual  shall  not 
continue  the  policy  in  force  longer  than  three  months  in  case  of  a 
quarterly  payment  or  of  six  months  in  case  of  a  semi-annual  pay- 
ment, and  thereafter  a  change  from  annual  to  quarterly  payments 
is  agreed  upon  and  such  payment  is  made  and  receipted  for,  it 
does  not  constitute  an  acceptance  of  part  of  the  annual  premium 
but  the  policy  is  thereby  only  continued  in  force  for  three  months.* 

§  1115.  Nonpayment  of  premium  may  only  suspend  risk. — The 
risk  is.  under  many  insurance  contracts,  merely  suspended  by  non- 
payment of  the  premiums  when  due,  being  subject  to  revival  on 
compliance  with  certain  conditions  or  absolutely  on  payment.  It 
is  almost  invariably  stipulated  in  such  cases,  however,  that  the 
company  shall  not  be  liable  if  death  or  loss  intervenes,  but  no  pre- 
mium is  earned  unless  so  provided,^  although  policies  frequently 
stipulate  that  the  full  amount  of  the  premium  shall  be  considered 
earned  in  such  cases.^    So  where  a  policy  was  conditioned  that  in 

L.  J.  966.     As  to  credit,  see  §  1141  note,  and  if  tlie  law  does  not  forbid, 

herein;  as  to  check,  see  §  1144  herein,  it  certainly  will  not  favor,  but  rath- 

On  check  or  draft  as  payment  of  er  lean  against,  such  forfeiture." 

insurance     premium,     see     note     in  As  to  excuses,  waiver  and  estoppel, 

L.R.A.1916A,  274.  see  §§  1345  et  seq.  herein. 

2  riodsdon    V.    Guardian    Ins.    Co.  '  Whitehorn  v.  Canadian,  14  0.  W. 

97     Mass.    144,    93    Am.     Dec.    73.  R.  804,  1  0.  W.  N.  114. 

The    court,    per    Gray,    J.,    says    in  *  Brattin    v.    Northwestern    Mntnal 

this  case :    "Although  "an  agent  of  the  Life  Ins.  Co.  143  Fed.  473,  74  C.  C. 

company  had  no  power  to  bind  them  A.  459,  35  Ins.  L.  J.  653. 

by  receiving  payment  of  a  premium  ^  Georgia.  —  IMutual   Benefit  Life 

note  after  it  was  due,  the  company  Ins.  Co.  v.  Ruse,  8  Ga.  534.' 

might   receive  such  payment  at  any  loiva. — Garlick  v.  .Alississippi  Val- 

time.    If  they  received  the  amount  of  ley  Ins.  Co.  44  Iowa,  553. 

the  note  from  tlieir  agent  after  it  was  Missouri. — American    Ins.     Co.    v. 

due,  they  were  bound  to  inform  them-  Klink,  65  Mo.  78. 

solves  of  the  time  when  it  had  been  Ohio. — ]\ratthews  v.  American  Ins. 

paid  to  him,  and  by  receiving  it  from  Co.  40  Ohio  St.  135. 

him  without  inquiry,  they  waived  the  Pe7insi)lvania. — Humrael's    Appeal, 

right  to  insist  on  the  delay  in  the  pay-  78  Pa.  St.  320. 

ment  as  a  ground  of  forfeiture  of  the  Wisconsin.    —    Jeliffe    v.    Madison 

policv:"   id.  148;  Sims  v.  State  Ins.  Ins.   Co.   39  Wis.  Ill,  20  Am.   Rep. 

Co.  47  Mo.  54,  62,  4  Am.  Rep.  311,  35. 

per  Bliss,  J.,  who  said:    "This  is  a  ^  Such  stipulation  was  contained  in 

ease    of    forfeiture    for    a    want    of  the  policy  in  Williams  v.  Ali)any  City 

promptness  in   paving  the  premium  Ins.   Co.  19  Mich.  451,  2  Am.   Rep. 
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case  of  the  nonpayment  of  any  instalment  on  a  note  given  for  the 
premium,  the  contract  should  be  void  until  payment,  when  the 
risk  should  revive,  but  that  the  company  should  not  be  liable  for 
a  loss  intervening,  it  was  held  that  during  the  period  of  suspension 
the  insured  was  not  chargeable  with  premiums."' 

§  1115a.  Conflicting  dates:  date  from  which  computation  as  to 
forfeiture  based:  death  of  insured. — In  case  of  different  dates  it  is 
held  that  that  from  which  the  computation  as  to  the  right  of  for- 
feiture or  the  lapsing  of  the  policy  must  be  based  will  be  that  of 
the  actual  agreement  and  on  which  the  policy  was  issued  even 
though  said  policy,  fixes  a  different  date.  So  in  a  Federal  Supreme 
Court  case,  where  the  question  whether  there  had  been  a  forfeiture 
for  nonpayment  of  annual  premiums  after  the  first  depended  upon 
the  date,  and  the  application  bore  one  date,  the  policy  was  issued 
on  another  and  delivered  on  still  another  when  the  premium  was 
paid,  and  the  day  fixed  in  the  policy  for  the  payment  of  annual 
premiums  corresponded  with  that  of  the  application,  and  if  not 
paid  on  said  days  the  policy  was  to  become  void,  it  was  decided, 
under  the  circumstances  of  the  case  involving  the  agent's  repre- 
sentations as  inducements  to  insured  and  the  insertion  of  a  wrong 
date  in  the  poHcy,  that  the  payment  of  the  second  annual  premium 
should  be  based  upon  and  computed  from  the  date  of  the  actual 
issue  of  the  policy,  and  that  there  was  no  forfeiture  where  insured 
had  died  within  said  period  including  days  of  grace  allowed, 
though  he  died  on  the  last  day ;  no  question  having  been  raised  as 
to  exclusion  or  inclusion  of  the  first  day.*  And  where  the  days  for 
payment  of  premiums,  as  fixed  by  the  policy,  fall  upon  the  same 
day  of  the  month  semi-annually  as  that  of  the  date  of  the  policy, 
such  dates  will  govern  as  to  forfeiture  for  nonpavment  instead  of 
being  based  upon  the  date  of  the  delivery  of  the  policy,  unless 
there  is  a  waiver.^    But  it  is  also  decided  that  payment  of  the  pre- 

95;  Cardwell  v.  Republic  Ins.  Co.  7  at  maturity,  see  note  in  5  B.  R.   C. 

Chi.  Leg.  News,  282;  Wall  v.  Home  389. 

Ins.  Co.  .36  N.  Y.  157,  8  .Bosw.   (N.        «  McMaster  v.  New  York  Life  Ins. 

Y.)  .597.     In   Muhlman   v.   National  Co.  183  U.  S.  25,  46  L.  ed.   64,  22 

Ins.  Co.  6  W.  Va.  508,  it  was  stipu-  Sup.  Ct.  10,  31  Ins.  L.  J.  555,  rev'g 

lated  that  the  note  or  obligation  for  99  Fed.  856,  40  C.  C.  A.  119,  29  Ins. 

the    premium    should    be    considered  L.  J.  385,  which  aff'd  90  Fed.  40,  28 

the    premium    for   the    risk    terrain-  Ins.  L.  J.  960. 

ated.  On  first  and  last  days  in  computing 

'Matthews   v.    American   Ins.    Co.  time  in  case  of  nonpayment  of  pre- 

40  Ohio  St.  135  (two  judges  dissent-  miura,  see  note  in  49  L.R.A.  208,  and 

ing).  15  L.R.A. (N.S.)    686. 

On    effect    of    express    stipulation        ^  Thomas  v.   Nortliwe.stern   INTutual 

su.sjK'ndiiig  or  avoiding  policy  in  case  Life  Ins.  Co.  142  Cal.  79,  75  Pac.  665, 

of   nonpayment   of  a   premium  note  33  Ins.  L.  J.  436. 
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mium  in  advance  on  the  first  of  one  month  authorizes  a  recovery 
for  insured's  accidental  death  on  the  fourth  of  the  next  month 
imder  an  accident  pohcy  taken  out  on  the  fourth  stipulatinc; 
for  payments  of  monthly  payments  in  advance  on  the  first  of  each 
month. ^°  And  where  the  policy  was  issued  over  two  months  after 
the  date  of  the  application,  accepted  by  insured  and  the  premium 
for  two  years  paid  fourteen  days  after  said  issuance  of  the  policy, 
and  assured  dies  within  two  days  of  two  years  after  the  date  of  the 
application  and  the  premium  was  agreed  to  be  paid  in  each  year  on 
a  day  corresponding  to  that  of  the  application  or  the  policy  would 
become  void,  it  was  held  that  the  date  on  which  the  premium  was 
|>aid  would  govern  in  computing  the  timo  and  in  determining 
whether  the  policy  was  void  and  as  a  double  premium  payment 
was  made  there  was  no  forfeiture. ^^  So  the  date  of  deliverv  of  the 
policy  and  payment  of  the  premium  will  govern  as  to  the  time 
when  the  second  premium  becomes  due  even  though  the  policy 
hears  an  earlier  date  and  makes  the  annual  premiums  payalile  at 
a  still  earlier  date.^'^  It  is  also  held  that  if  a  certain  day  is  specified 
on  or  before  which  the  payments  must  be  made  of  instalments  of 
premiums  the  payments  are  not  po.?tponed  to  later  dates  correspond- 
ing to  that  on  which  the  policy  was  issued. ^^ 

§  1116.  Death  or  loss  after  suspension:  payment  of  premium. — 
If  the  contract  provides  for  payment  of  the  premium  on  or  before 
a  stipulated  time,  or  if  not  paid  that  the  risk  shall  be  suspended, 
and  no  liability  against  the  company  shall  attach  until  payment, 
or  if  the  policy  be  conditioned  for  revival  of  the  risk  after  forfeiture 
by  payment  of  the  premium,  the  company  will  not  be  liable  nor  the 
risk  revived  where  the  payment  is  not  made  until  after  loss  or 
death  occurs;  ^^  and  if  the  premium  be  received,  but  in  ignorance 
of  the  death,  there  is  no  payment.^*  So  the  permission  to  pay  a 
premium  after  due  during  the  life  and  good  health  of  the  assured, 

"  Stout  V.  Missouri  Fidelitv  &  Cas-  Le?.  N.  340, 112  N.  W.  734.    Examine 

ualtv  Co.  —  Mo.  App.  — ,  179  S.  W.  McCullough   v.    Home   Ins.    Co.   118 

993.  Tenu.  263,  100  S.  W.  104. 

11  Stineheorabe  v.  New  York  Life  ^^  Wall  v.  Home  Ins.  Co.  36  N.  Y. 
Ins.  Co.  46  Oreg.  316,  80  Pac.  213.  157;  :\Iatthews  v.  Amoriean  Ins.  Co. 

12  Halsev  V.  American  Central  Life  40  Ohio  St.  135;  Pritchard  v.  Mer- 
Ins.  Co.  2.38  Mo.  659,  167  S.  W.  951,  chants'  &  Traders'  Mutual  Life  Ins. 
a';.iilieation  dated  May  24.  1906,  made  Co.  3  Cora.  B.  N.  S.  622.  27  L.  J. 
advance    premium    payable    on    that  Com.  P.  169. 

date;  policy  date  May  31st,  made  an-        On     payment    of    premium    after 

nual    premiums    payable    May    24th,  death  to  keep  insurance  in  force,  see 

but  was  delivered  June  5th  and  pre-  note  in  14  L.R.A.  283. 
mium  was  then  paid.  i^  Pritchard  v.  Merchants  &  Trad- 

1'  Jewett  v.  Northwestern  National  ers'  Mutual  Life  Ins.  Co.  3  Cora.  B. 

Life  Ins.  Co.  149  Mich.  79,  14  Det.  N.  S.  622,  27  L.  J.  Cora.  P.  169. 
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is  not  equivalent  to  paying  a  premium  after  his  death  or  loss  of 
health.  16 

§  1117.  Payment  of  overdue  premium  after  loss,  death,  injury  or 
sickness. — Payment  of  an  overdue  premium  after  death  of  the  in- 
sured, or  loss,  where  the  contract  is  stipulated  to  be  forfeited  in 
case  of  nonpayment  of  the  premium  when  due,  will  not  save  the 
forfeiture,  unless  there  be  a  waiver  or  an  agreement  which  may  be 
construed  to  have  that  effect,  especially  where  the  death  or  loss  is 
unknown  to  the  insurer,  or  the  payment  is  made  under  circum- 
stances which  amount  'to  a  fraud  upon  the  company ;  ^^  and  this 
applies  to  failure  to  pay  the  premium  until  after  injury  is  sus- 
tained,^^  and  in  case  of  an  express  condition  in  the  policy  that  the 
assurer  shall  not  be  liable  on  the  policy  or  for  a  renewal  except  the 
premium  be  actually  paid,  a  presumption  exists  that  a  payment 
after  loss  is  too  late,  but  acceptance  may  be  proven. ^^  So  a  payment 
after  death  where  it  intervenes  between  the  neglect  of  the  assured 
to  pay  a  premium  when  due  and  a  claimed  waiver  does  not  bind 
the  company;  2°  and  where  a  policy  is  delivered  to  another  to  be 
delivered  to  the  insured  if  he  pays  the  premium  within  a  given 
time,  and  the  day  after  the  loss  the  insured  pays  the  same,  which 
is  accepted,  but  without  knowledge  of  the  loss,  there  is  no  waiver  of 
prepayment.^i  But  payment  after  death  has  been  held  good  where 
the  assured  has  been  justified  by  a  course  of  dealing  with  the  com- 
pany in  believing  that  prompt  payment  would  be  waived. ^  §o  the 
company  may  refuse  to  receive  an  overdue  premium  tendered  after 
the  sickness  of  the  assured  who  subsequently  dies.^  So  in  case  of 
a  material  change  in  the  health  of  the  insured  betw^een  the  time  of 
application  and  the  transmission  of  the  premium,  conditioned  on 

16  Thompson    v.    Fidelity    Mutual       EngUnd. — Want  v.  Blunt,  12  East, 

Life  Ins.  Co.  116  Tenn.  557,  6  L.R.A.  183. 

(N.S.)   1039,  115  Am.  St.  Rep.  823,       As  to  payment  of  assessments  and 

92  S.  W.  1U98.  dues  after  "loss,  etc.,  see  §§  1281  et 

1'  United  States. — Cardwell  v.  Re-  seq.  herein, 
public  Fire  Ins.   Co.    (U.   S.  D.   C.)        ^^Vaci^c  Mutual  Life  Ins.   Co.  v. 

Fed.  Cas.  No,  2,396,  7  Chi.  Leg.  News  Carter,  92  Ark.  378,  123  S.  W.  384. 
282.  19  Moore  v.   Rockford  Ins.   Co.  90 

Georgia.    —    Sullivan    v.     Cotton  Iowa,  636,  57  N.  W.  597. 
States  Life  Ins.  Co.  43  Ga.  423;  Mu-        20  gij^ipg^^     ^,     Accidental     Death 

tual  Benefit  Life  Ins.  Co.  v.  Ruse,  8  Ins.  Co.  2  Com.  B.  N.  S.  257. 
Ga.  534,  and  opinion  bv  Nisbet,  J.  21  jjome  Ins.  Co.  v.   Field,  42  111. 

/Hmois.— Miller   v.   Union   Central  App.  392,  24  Chi.  Leg.  News,  122. 
Life  Ins.  Co.  110  111.  102.  1  Mayer  v.  Mutual  Life  Ins.  Co.  of 

Michigan.  —  Williams   v.   Albany  Chicago,  38  Iowa,  304,  18  Am.  Rep. 

City   Ins.   Co.   19   Mich.   457,  469,   2  34. 
Am.  Rep.  95.  ^  Csiio\Y  \.   American   Life  Ins.  & 

0/(/o.— Union  I\rutual  Life  Ins.  Co.  Trust  Co.  33  N.  J.  L.  487. 
V.  McMillan,  24  Ohio  St.  67. 

2232 


PREMIUMS  §§  1118,  1119 

the  paj^ment  of  which  the  policy  was  to  attach,  it  is  his  duty  to 
notify  the  company  of  such  fact,  and  a  receipt  of  the  premium 
transmitted  the  day  the  insured  was  taken  sick  is  not  a  sufhcient 
payment  where  death  ensues  from  such  sickness.^  But  it  is  held 
that  it  does  not  constitute  fraud  to  pay  a  premium  after  loss  with- 
out a  disclosure  thereof  where  the  contract  is  oral.* 

§  1118.  Death  or  loss  within  time  extended  for  payment  or  days 
of  grace. — There  has  been  some  discussion  as  to  the  effect  of  death 
or  loss  and  payment  thereafter  of  the  premiiun  within  tlie  time 
extended  for  payment,  or  within  what  are  designated  as  "days  of 
grace."'  It  is  held  that  death  or  loss  must  occur  within  the  life  of 
the  contract  to  warrant  a  recovery.*  It  is  also  decided  that  a  tender 
of  payment  of  premium  in  full  within  a  term  of  credit  allowed  is  a 
suflicient  compliance  with  the  condition  of  payjnent  to  sustain  an 
action  on  the  policy.^  Mr.  Niblack  says:  "It  is  well  settled  that 
the  insured  can  only  take  advantage  of  the  days  of  grace  at  his 
own  risk,  and  if  he  dies  before  actual  payment,  his  beneficiary 
cannot  recover;  "  but  he  cites  no  authorities.'  And  in  one  of  the 
cases  a  distinction  has  been  made  between  a  provision  that  the 
assured  shall  pay  and  days  of  grace  are  given,  and  one  where  there 
i^  an  extension  of  the  time  for  payment.* 

§  1119.  Review  of  cases  generally  relied  on  as  holding  such  pay- 
ment of  no  effect. — In  Want  v.  Blunt,^  the  requirement  was  for  pay- 
ment within  fifteen  days  after  due,  subject  to  forfeiture,  unless  the 
insured,  within  six  months  thereafter,  paid  the  premium  with  an 
additional  rate  for  each  month,  when  it  should  be  revived,  provided 
the  insured  was  in  as  good  health  as  when  the  policy  expired.  The 
insured  died  within  the  fifteen  days,  and  the  executor  tendered  the 
7»remium  within  said  period,  but  it  was  refused,  and  the  policv  wa^^ 
held  void.  In  another  case  the  insurance  was  for  one  year,  the 
consideration  of  which  was  to  be  paid  within  fifteen  days  from  the 
date  of  the  policy,  but  there  was  a  condition  that  the  company 
should  not  be  liable  until  the  premium  was  actually  paid,  and  if 

^  "Wliitlev   V.    Piedmont   &   Arling-  extension  acrreed  njjon  but  after  in- 

ton  Life  Ins.  Co.  71  N.  C.  480.  sured's  death,  see  note  in  2  B.  R.  C. 

^Firemen's  Ins.    Co.   v.   Kuessner,  191. 

164  111.  275,  45  N.  E.  540.  ^  Farnum    v.   Phoenix   Ins.    Co.    83 

As  to  nondisclosure  of  loss  after  Cal.   246,  17  Am.   St.   Rep.  233,  23 

risk  has  attached,  see  §  108  herein.  Pac.  8()9. 

Effect  of  nonpayment  of  premium  '  Xiblack  on  Mutual  Benefit  Socie- 

after    loss:    completion    of    contract,  ties.  sec.  287,  p.  .SI.'), 

see  §  70  herein.  ^  Worden  v.  Guardian  ^lutual  Life 

SLockver  v.   Offlev,  1   Term   Rep.  Ins.  Co.  7  Jones  &  S.    (N.  Y.)   317, 

260,  per' Willis,  J.    "  39  N.  Y.  Sup.  Ct.  317. 

On    validity    of    payment    of    pre-  ^12   Fast.    IS.'),   criticised   in    Ken- 

niium  or  assessment  during  period  of  tucky   Life   &   Accident   Ins.    Co.   v. 
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not  paid  within  said  time,  the  policy  should  be  void ;  a  loss  occurred 
vA'ithin  said  period  and  payment  was  tendered,  and  it  was  held  that 
the  loss  having  occurred  and  the  policy  not  having  attached  under 
the  terms  of  the  policy,  the  company  might  refuse  the  tender  of 
payment  of  the  premium. ^°  Again,  in  Salvin  v.  James,"  the  pol- 
icy provided  that  payment  might  be  made  within  fifteen  days  after 
it  became  due  and  an  advertisement,  which  was  made  a  part  of  the 
contract,  provided  that  the  insurance  should  continue  for  fifteen 
days  beyond  the  expiration  of  the  policy,  and  a  loss  occurring 
within  that  period  and  a  tender  being  subsequently  made,  but 
within  the  fifteen  days,  it  was  decided  that  the  insurer  might  refuse 
if  it  so  elected.  So  in  a  Georgia  case^^  it  was  expressly  decided  that 
if  a  clause  in  the  policy  provided  for  forfeiture  for  nonpayment  on 
the  day  when  the  premium  became  due,  that  it  must  be  then  paid 
or  forfeited.  A  claim  was  raised  that  the  time  of  payment  had 
been  extended  thirty  days  by  virtue  of  a  clause  in  a  prospectus 
issued  by  the  company, ^^  which  claim  was  denied,  but  the  court 
declared  that  even  though  it  were  held  that  there  was  an  extension 
of  time  of  payment  for  thirty  days,  such  extension  could  not  war- 
rant a  payment  within  such  period  of  a  premium  after  death  for 
want  of  consideration  in  the  contract.  But  it  should  be  noted  that 
the  court  says  that  if  the  company  could  have  been  liable  at  all  in 
such  case,  the  tender  o-f  the  premium  within  the  thirty  days  would 
have  constituted  a  new  contract  upon  the  terms  of  the  policv :  1  oj- 
there  was  no  provision  which  would  have  prevented  a  rejection  of 
the  tender  if  made  in  time.  But  Williams,  J.,  in  the  Pritchard  v. 
Merchants'  &  Traders'  Mutual  Ins.  Co.,  Society  case,^^  aruues: 
''Then  it  is  said  that  the  payment  and  acceptance  of  the  premium 
created" a  new  contract;  but  in  truth  it  is  no  new  contract  at  all;  it 
was  intended  as  a  payment  under  the  original  contract."  ^^  The 
principal  case  cites  Tarleton  v.  Staniforth,^^  which  is  substan- 
tially the  same  case  as  that  of  Salvin  v.  James. ^'  The  next  two 
cases  have  been  so  frequently  discussed  that  the  consideration  of 
this  question  necessitates  noting  them.  The  case  of  Simpson  v. 
Accidental  Death  Insurance  Company  ^^  was  as  follows :  The 
death  occurred  within  the  period  of  extension,  which  was  twenty- 
Kaufman,  102  Ky.  6,  42  S.  W.  1104,  i*  3  Com.  B.  N.  S.  622. 
27  Ins.  L.  J.  335  (considered  under  §  ^^  See  Brady  v.  Northwestern  Ins. 
1281a  lierein).  Co.  11  Midi.  425,  as  to  renewal  being 

^°  Bradley    v.    Potomac    Fire    Ins.    new  contract. 
Co.  32  Md.  108,  3  Am,  Rep.  121.  le  5  Term  Rep.  695,  aff'd  3  Anstr. 

"  6  East,  571.  707. 

12  Mutual  Benefit  Life  Ins.  Co.  v.       i''  6  East,  571. 
Ruse.  8  Ga.  534.  is  2  Com.  B.  N.  S.  257: 

"  See  §§  192,  193  herein. 
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one  (lays.  It  was  supposed  that  the  premium  had  been  paid.  A 
few  days  prior  to  the  expiration  of  said  period,  the  company  learned 
of  the  nonpayment,  but  said  nothing  until  after  the  time  had  ex- 
pired, so  that  in  fact  there  was  no  actual  payment  or  tender  within 
the  specified  days  of  grace.  One  of  the  conditions  of  the  policy  was 
that  it  should  be  absolutely  void  if  the  premium  was  unpaid  for  the 
said  twenty-one  days  after  it  became  due,  and  it  was.  upon  this  fact 
that  the  whole  decision  rested ;  for  it  was  held  that  the  nonpayment 
within  the  specified  time  forfeited  the  policy,  it  being  declared 
that  the  defendant  was  not  by  its  conduct  estopped  from  denying 
payment,  and  had  not  willfully  prevented  a  tender.  Again,  an- 
other factor  upon  which  much  stress  was  placed  entered  into  the 
decision  of  this  case  and  is  important  here,  and  that  was,  that  the 
policy  was  so  conditioned  that  the  assured,  had  he  been  living, 
would  not  himself  have  had  an  absolute  right  to  have  kejjt  tlie 
policy  in  force  by  payment  or  tender  of  the  premium  within  the 
twenty-one  days,  for  the  directors,  whenever  a  new  premium  be- 
•came  due,  had  the  right  of  keeping  alive  or  renewing  the  policy, 
or  of  refusing  so  to  do  at  their  pleasure.  Much  less,  therefore,  would 
the  company  have  been  obligated  to  have  accepted  payment  or- 
tenders  by  the  executor  after  death  of  the  assured,  even  if  made. 
These  were  the  main  points  of  the  case  upon  which  it  turned,  but 
the  court  says  that  the  contract  was  that  he,  the  assured,  should 
pay  the  premium  within  the  twenty-one  days,  and  not  his  executors 
after  his  death,  and  that  payment  meant  such  payment  as  provided 
for  in  the  body  of  the  policy.  It  is  noteworthy,  and  gives  rise  to 
the  impression  that  the  policy  was  not  framed  in  the  utmost  good 
faith,  that  there  was  also  a  condition  that  if  the  premium  should 
from  time  to  time  be  paid  within  said  twenty-one  days,  the  policy 
should  ''not  be  void,"  although  the  event  upon  the  happening  of 
which  the  policy  was  payable  should  occur  before  the  expiration  of 
said  twenty-one  days.  That  this  case  was  not  intended  to  decide 
the  point  as  to  the  effect  of  payment  after  death  within  the  days  of 
grace  is  evident  from  the  words  of  the  court  therein,  as  well  as  by 
the  words  of  Byles,  J.,  in  a  subsequent  case,^^  who  says:  ''I  am  not 
aware  of  any  authority  upon  that  subject  except  what  fell  from  the 
court  in  the  recent  case  of  Simpson  v.  Accidental  Death  Company." 
and  he  adds  that  "it  is  unncccssaiy  on  the  ])resent  occasion  to  ])ro- 
nounce  any  opinion  upon  that  question."  That  the  cci^e  wherein 
these  words  appear  does  not  constitute  an  authority  directly  upon 
the  question  is  undoubtedly  the  fact,  since  the  policy  was  tliere  con- 
ditioned to  be  forfeited  if  the  premiums  were  not  paid  within 

1^  Pritcliard       v.       Mercliauts       &    Tradesmen's   Mutual   Life   Ins.    Soc. 
3  Com.  B.  N.  S.  622. 
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thirty  days  after  they  became  due,  subject  to  revival  within  three 
calendar  months  upon  satisfactory  proof  of  good  health.  Although 
the  death  of  the  assured  occurred  within  the  thirty  days,  the  pre- 
mium was  not  paid  until  after  the  expiration  of  said  time,  and 
when  received  both  parties  were  ignorant  of  the  death.  Therefore, 
it  was  held  that  the  provision  that  the  assured  should  be  in  good 
health  contemplated  that  the  subject  of  insurance  should  be  a  liv- 
ing person  when  the  payment  should  be  made,  and  that  a  waiver 
could  not  be  based  upon  a  receipt  of  the  jDremium  under  such  cir- 
cumstances. In  connection  with  the  main  question  under  con- 
sideration here.  AVilliams,  J.,  says:  ''The  inclination  of  my  opin- 
ion, if  it  be  necessary  to  express  one,  and  perhaps  it  is,  for  it  has 
an  important  bearing  on  the  case,  is,  that  the  thirty  days  are  given 
only  with  reference  to  insurance  for  future  years,  and  that  not- 
v.-ithstanding  that  the  life  has  become  less  valuable,  the  company 
are  bound  to  go  on  insuring  future  years,  provided  the  future  pre- 
miums are  paid  within  thirty  days  after  the  expiration  of  each 
period  of  insurance." 

A  payment  of  the  premium  after  the  expiration  of  the  extended 
time  and  made  while  assured  is  sick  does  not  avoid  the  forfeiture 
where  such  payment  is  refused  but  the  refusal  is  not  received  until 
after  assured's  death. ^° 

§  1120.  Cases  supporting  opposite  view. — In  a  case  in  the  Fed- 
eral court  the  policy  j)rovided  for  a  forfeiture  if  the  premiums  were 
not  promptly  paid  when  due,  but  a  custom  existed  to  receive  over- 
due payments,  which  custom  was  in  effect  an  extension  of  time, 
and  it  was  held  that  the  company  was  estopped  from  claiming  a 
forfeiture  where  a  payment  had  been  made  after  maturity  of  the 
premium  within  the  time  warranted  by  such  custom,  even  though 
made  after  the  death  of  the  assured.^  So  in  a  New  York  case  a 
policy  of  insurance  w^as  issued  containing  a  provision  that  no  in- 
surance should  be  binding  until  the  actual  payment  of  the  annual 
premium,  but  there  was  also  an  agTeement  that  if  payment  at 
maturity  was  prevented,  the  policy  should  continue  in  force  a 
reasonable  time  thereafter,  and  there  Avas  a  usage  to  so  receive  the 
premiums.  The  assured  paid  the  premiums  for  several  years,  but 
on  a  day  when  the  annual  premium  was  due.  and  while  on  his  way 
to  pay  the  premium,  he  was  struck  with  paralysis,  and  died»  With- 
in a  few  days  the  premium  was  tendered  by  the  wife  of  the  assured 
and  refused.  It  was  held  that  the  company  was  liable  on  the 
policy.'^     Again,  it  is  decided  that  payment  after  death  may  be 

20  Aetna  Life  Ins.  Co.  v.  Brond-  Life  Ins.  Co.  (U.  S.  C.  C.)  39  Fed. 
way,  90  111.  App.  576.  7.52. 

^  Spoeri   v.    ^Lassachusctts   Mutual        ^  Howell  v.  Knirkerbocker  Life  Ins. 
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made  within  a  period  of  thirty  days  after  tlic  itreiniiim  is  due  if 
the  policy  allows  that  time.^  So  it  is  held  that  an  absolute  exten- 
sion is  not  conditioned  on  the  continued  life  of  the  insured.*  And 
if  insured  pays  the  first  premium  and  dies  within  the  days  of  ^.race 
after  the  second  premium  becomes  due  and  it  is  unpaid  the  policy 
is  not  forfeited.^  So  a  life  policy  for  the  term  of  one  year,  at  a 
premium  payable  quarterly,  which  is  subject  to  a  condition  that  it 
shall  "be  null  and  void  and  of  no  effect  if  at  the  time  of  the  death  of 
the  person  upon  wdiose  life  this  policy  is  gi'anted  any  of  the  above 
mentioned  premiums,  as  well  half  yearly  or  quarterly  as  annually, 
shall  be  more  than  thirty  days  in  arrears,"  is  prevented  from 
lapsing  by  a  payment  of  the  premium  wdthin  the  days  of  grace,  al- 
though after  the  death  of  the  assured. ^ 

§  1121.  Same  subject:  conclusion. — An  examination  of  the  cases 
shows  that  the  courts  will  construe  the  conditions  so  as  to  effectuate 
the  intentions  of  the  parties  so  far  as  is  possible,  having  in  view 
the  validity  of  the  stipulations  and  their  reasonableness,  and  if  the 
language  of  the  policy  is  such  as  to  warrant  a  construction  that  the 
company  intended  to  continue  it  in  force  until  the  expiration  of 
the  period  of  extension,  and  to  make  itself  liable,  and  that  was  the 
contract,  then  in  case  of  payment  within  such  days  of  grace  or 
time  of  extension,  the  policy  will  not  be  forfeited,  even  though  the 
insured  dies  or  a  loss  occurs  prior  to  such  payment.'^  But  a  pay- 
ment after  deatli  does  not  save  the  policy  where  the  construction  of 
the  entire  contract  shows  that  it  was  the  intention  that  the  ])remium 
should  be  paid  during  the  life  of  the  assured,  nor  if  the  neriod  of 
extension  or  days  of  grace  are  given  only  as  a  favor,  and  it  is  ap- 
parent that  the  intent  was  that  the  premium  might  be  paid  within 
that  time,  but  would  not  be  accepted  if  a  loss  or  death  had  occurred 

Co.  44  N.  Y.  276,  3  Rob.  232,  Ifl  Abb.  (1903)  1  K.  B.  47.    Also  reported  in 

Pr.    (N.   Y.)    217,   4  Am.    Rcj).   675  72  L.  J.  K.  R.  N.  S.  1,  ol  Week.  Hep. 

(two  judoes  dissented,  however).  211,  87  L.  T.  X.  S.  516,  19  Times  L. 

3Ro2:ers  v.   Capitol   Life   Ins.    Co.  R.  24. 

1  Week.   Not.   Cas.   589;   Worden  v.  'See  Kansas  Protective  Union   v. 

Guardian    Mutual    Life    Ins.    Co.    7  Wliitt,   36    Kan.    760,   59    Am.   Rop. 

Jones  &  S.   (N.  Y.)   317.  607,  14  Pac.  275;  McDonnell  v.  Carr. 

*  Homer  v.   Guardian  Ins.   Co.   67  Hayes  &  J.  (Irisii  Rep.)  256;  Word- 

N.  Y.  478.  f'n  V.  Guardian  Mutual  Life  Ins.  Co. 

5  Gottlieb  v.  Abraliam  Lincoln  Mu-  7  Jones  &  S.  (N.  Y.)  317;  Smith  v. 
tual  Life  Ins.  Co.  225  Pa.  102,  1.33  Continental  Ins.  Co.  3  Ins.  L.  J.  63, 
Am.  St.  Rep.  856,  73  Atl.  1057,  38  and  cases  in  last  section;  Kentucky 
Tns.  L.  J.  1119.  See  also  Provident  Life  &  Accident  Ins.  Co.  v.  Kauf- 
Savinirs  Life  Assur.  Soe.  v.  Tavlor,  man,  102  Ky.  6.  42  S.  W.  11  Ot.  27 
142  Fed.  709,  74  C.  C.  A.  41,  35  Ins.  Ins.  L.  J.  335.  See  §§  1109a,  1109b 
L.  J.  562.  herein. 

6  Stuart  V.  Freeman,  2  B.  R.  C.  183 
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prior  thereto,  or  that  the  payment  would  only  be  accepted  on  con- 
dition that  the  assured  was  in  good  health ;  *  and  if  the  policy  is 
forfeited,  but  conditioned  to  revive  if  payment  is  made  within  a 
specified  time  after  the  premium  falls  due,  and  death  occurs  before 
payment,  the  policy  would  not  be  revived  by  payment.^  In  this 
connection  the  words  of  Mr.  Bacon  are  in  point.  He  says:  "In 
practice,  however,  it  is  seldom  that  the  delay  granted  is  considered 
a  period  of  grace,  and  where  it  has  been  so  held  some  special  word- 
ing of  the  policy  justified  it."  ^° 

§  1122.  Tender  of  premium:  tender  to  agent. — The  assured  is  en- 
titled to  a  renewal  of  the  policy  if  he  at  the  proper  time  and  in  the 
proper  mode  tendei's  the  amount  of  the  ])remium  due/^  and  a 
tender  of  premiums  at  once  after  negotiations  for  a  change  in  the 
policy  have  failed,  payment  having  been  dispensed  wdth  during 
said  negotiations,  prevents  a  forfeiture. ^'^  So  a  tender  of  a  second 
premium  is  good  when  made  within  a  year  from  the  date  on  which 
the  policy  was  delivered  and  the  premium  paid  even  though  the 
policy  bore  an  earlier  date  and  made  annual  premiums  payable  at 
a  still  earlier  date.^^    And  if  the  insurer  has  refused  to  accept  pre- 


^  Pritchard  v.  Merchants  &  Trades- 
men's Life  Ins.  Soc.  3  Com.  B.  (N. 
S.)  622;  Mutual  Benefit  Life  Ins.  Co. 
V.  Ruse,  8  Ga.  534;  Ruse  v.  Mutual 
Benefit  Life  Ins.  Co.  23  N.  Y.  516. 
And  cases  in  §§  1118,  1119,  ante. 
"Tlie  modern  American  policies  al- 
most without  exception  require  the 
payment  of  the  premium  punctually 
on  tlie  day  named  in  them,  and  if  it 
is  not  so  paid,  the  policy  is  declared 
to  be  forfeited.  After  that  time  the 
companies  will  ordinarily,  as  a  favor, 
and  not  a  right,  renew  the  policy,  if 
the  insured  on  a  new  examination  is 
found  to  be  in  good  health :  "  Bliss 
on  Life  Ins.  (ed.  1872)  sec.  175,  p. 
253.  This  last  statement  should  be 
qualified,  however,  by  statutory  re- 
quirements that  the  policy  shall  con- 
tain certain  conditions  as  to  notice, 
days  of  grace,  etc.,  and  the  policy 
provisions  outside  statutoiy  require- 
ments are  more  liberal  than  formerly 
in  the  matter  of  forfeitures. 

^  Busteed  v.  West  of  England  Ins. 
Co.  5  Irish  Ch.  553.  See  Harris  v. 
Equitable  Life  Ins.  Soc.  3  Hun  (N. 
Y.)  724,  6  Thomp.  &  C.  (N.  Y.)108. 
See  Lantz  v.  Vermont  Life  Ins.   Co. 


139  Pa.  St.  346,  10  L.R.A.  577,  23 
Am.  St.  Rep.  202,  21  Atl.  80 ;  MuUi- 
san  v.  Prudential  Ins.  Co.  76  Conn. 
676,  58  Atl.  230. 

^°  Bacon  on  Behefit  Societies  and 
Life  Ins.  sec.  370,  p.  553.  "The  Eng- 
lish companies  .  .  .  allow  a  pe- 
riod of  gTace  after  the  day  named  in 
the  policy,  and  do  not  forfeit  the 
policy  if  payment  is  made  within  the 
extended  time :"  Bliss  on  Life  Ins. 
(ed.  1872)  p.  253,  sec.  175.  See  §§ 
1109a,  1109b  herein. 

11  Mutual  Life  Ins.  Co.  v.  French, 
30  Ohio  St.  240,  27  Am.  Rep.  443. 
Offer  to  pay  and  refusal  to  accept 
necessary :  Supreme  Tent  Knights  of 
Maccabees  of  the  World,  45  Ind. 
App.  419,  90  N.  E.  1044. 

1^  Aetna  Life  Ins.  Co.  v.  Curley's 
Admr.  20  Ky.  723,  47  S.  W.  585. 

1^  Halsey  v.  American  Central  Life 
Ins.  Co.  258  Mo.  659,  167  S.  W.  951. 
Application  date  May  24,  1906,  made 
advance  premium  payable  same  date : 
policy  date  May  31st  made  annual 
premiums  payable  May  24th,  was  de- 
livered June  5th  and  first  premium 
then  paid. 
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miums  in  assured's  lifetime,  the  widow,  as  beneficiary,  in  case  of 
illegal  forfeiture,  may  pay  the  money  identified  as  the  same  as 
that  refused  into  court  and  it  is  suilicient.^*  So  a  lender  may  he 
in  funds  of  an  insurrectionary  government  which  have  supplanted 
the  actual  currency  of  the  country,  if  the  premium  could  have  been 
paid  in  such  funds. ^^  So  it  is  held  that  a  tender  may  be  made 
within  the  period  extended  for  payment  even  after  death,  sickness, 
or  loss.^^  Cases  of  the  character  of  the  last,  however,  come  within 
the  principles  of  those  considered  in  the  four  preceding  sections. 
If  the  premium  has  not  been  paid,  and  the  agent  has  no  authority 
to  deliver  the  policy  without  prepayment  except  at  his  own  risk, 
he  looking  to  the  insured  for  reimbui^sement,  a  tender  of  the  pre- 
mium to  the  company  is  unnecessary." 

Tender  may  be  made  to  a  local  agent  where  the  latter  has  been 
accustomed  to  receive  them,  and  such  tender  will  prevent  a  for- 
feiture." So  a  tender  of  the  second  premium  to  the  agent  through 
whom  the  policy  was  issued  and  to  whom  the  first  premium  was 
paid  is  good  ^^  and  tender  to  an  agent  of  a  foreign  company  resid- 
ing in  the  enemy's  country  may  be  sufficient.^"  So  tender  to  a 
former  agent  in  due  time  may  be  sufficient  where  a  new  agent  has 
been  put  in  his  place,  and  reasonably  diligent  inquiry  fails  to  find 
the  new  agent,  and  no  notice  is  given  a.^sured  of  the  change.^ 

An  agent  or  friend  may  make  a  tender.^ 

§  1123.  Frequency  of  tender. — It  is  held  that  a  tender  must  be 
made  on  each  occasion  of  the  premium  falling  due.^  But  it  is  not 
required  that  a  party  should  persist  in  the  doing  of  a  futile  act,  and 
if  the  company-  refuses  to  accept  a  sum  tendered  in  payment  of  the 
premium,  a  formal  tender  on  each  succeeding  day  when  the  pre> 
mium  matures  is  unnecessary  *  without  notice  after  such  refusal 

i*Dolan  V.  Mutual  Reserve  Fund       ^o  7jfjn(,Q(,]j  y    j;]'^^  York  Life  Ins. 
Life  Assoc.  173  Mass.  197,  53  N.  E.    Co.  2  Ins.  L.  J.  903. 
398.  1  Seamans  v.  Nortlnvestern  ^lutual 

15  New  York  Ins.  Co.  v.  Clopton,   Life  Lis.  Co.  3  Fed.  325. 

7  Bush    (70  Kv.)    179,  3  Am.  Rep.  ,j       t^       ■      at   .     i    ^ 

290.     And   §   1139  l.oroin,  on  ''pay-       'Arnold  v.  Empire  Mutual  Annm- 

raent  in  depreciated  funds  and  con-  ty  &  Life  Ins.  Co.  3  Ga.  App.  6bo,  bO 

federate  money."  S.  E.  4.0. 

16  McDonnell  v.  Carr,  1  Hayes  &  3  Manhattan  Life  Ins.  Co.  v.  Le 
J.  (Irish  Rep.)  256.  Pert,  52  Tex.  504. 

n  Smith  V  Provident  Savings  Life  ,  ^^^^^^  ^  Knickerbocker  Life  Ins. 
Assur.  boc.  6c  led.  »h,\  LS  (.  .  (  .  A.  -^   „  ,        „        .,„^. 

284,  24  Ins.  L.  J.  502,  65  Fed.  765.       )^^\^\  ^-  ^-  '^l ''  -'  .^;"l-  ^''    •-.,,: 

iniorev  V.   New   York   Life   Ins.   l^'^f 't«"  r.  r"  P    A      -.0   r«  T  R  a 
Co.  2  Woods  (U.  S.  C.  C.)  663,  Fed.    Fed.  .388,  63  C.  C.  A   130   68  L.R.A. 

Cas.  No.  9795.  ^     »'  ^  J^"';^^/;,  ^^r''  •''-o  Tu  Viv 

19  Ilalsev  V.  American  Central  Life    Tns.  Co.  161  Mo.  App.  ^,9,  144  S.  ^^  . 

Ins.  Co.  238  Mo.  659,  167  S.  W.  951.    178,  41  Ins.  L.  J.  842,  854;  Guetzkow 
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that  said  premiums  will  be  received.^  And  the  rule  applies  in  case 
of  an  express  declaration  by  the  person  to  whom  the  money  is  due 
that  it  will  not  be  received  if  tendered.^  So  if  it  clearly  appears 
that  the  premium  would  not  have  been  accepted  if  tendered  at  the 
place  of  contract,  no  tender  need  be  made  before  suinj;'  on  the 
policy,  the  company  having  notified  assured  after  presentation  of 
proofs  of  loss  that  there  was  a  forfeiture  for  nonpayment  of  the 
premium.'  And  it  is  held  in  Illinois  that  assured  is  under  no  obli- 
gation to  pay  or  be  in  readiness  to  pay  further  premiums  where  the 
insurer  refuses  to  accept  further  payments  and  has  declared 
the  policy  forfeited.^  So  a  refusal  to  accept  a  premium  under  the 
claim  that  it  is  offered  too  late  i)reclud&«  the  necessity  of  tenders  on 
future  premiums.^  And  where  the  policy  is  wrongfully  forfeited 
or  canceled  as  for  nonpayment  of  premiums  no  obligation  rests 
upon  assured  to  tender  subsequent  premiums.^"  So  payment  or 
tender  of  payment  of  premium  on  a  life  policy  is  not  necessary  if 
the  insurer  has  already  declared  the  policy  forfeited,  or  done  any 
act  wliich  is  tantamount  to  a  declaration  of  refusal  to  receive  the 
premium  if  tendered,  or  if  he  has  failed  to  keep  his  agreement  to 
notify  the  insured  of  the  amount  of  such  premium  and  the  day 
wdien  due.'^^  And  wdiere  the  insurer  refuses  to  accept  ])ayment  of 
a  note,  claiming  a  forfeiture,  before  the  second  premium  was  due 
a  failure  to  tender  the  amount  of  said  second  premium  is  excused 
by  such  refusal. -^^  And,  as  a  general  rule,  if  the  company  has  ex- 
pressly declared  a  forfeiture  of  the  policy,  and  it  is  clearly  apparent 
from  acts  or  declarations  that  a  tender  would  not  be  accepted,  or  if 
it  has  declared  a  forfeiture  and  refused  the  premium,  the  fact  that 
there  has  been  a  failure  subsequently  to  pay  or  tender  the  pre- 
miums as  they  fell  due  will  not  prevent  a  recovery  on  the  policy. ^^ 

V.  Michio:an  Mutual  Life  Ins.  Co.  105  ^^  Heinlein    v.    Imperial    Life    Ins. 

Wis.  448,  81  N.  W.  652,  29  Ins.  L.  Co.  101  Mich.  250,  45  Am.  St.  Rep. 

J.  347,  349.  409,  25  L.R.A.  627,  59  N.  W.  615. 

^  Mf'Malion  v.  United  Life  Ins.  Co.  ^^  Guetzkow    v.    Miehisran    iMutual 

128  Fed.  388,  63  C.   C.   A.  130,  68  Life  Ins.  Co.  105  Wis.  448,  81  N.  W. 

L.R.A.  87.  652. 

^  Arnold  V.  Empire  Mutual  Annui-  ^^  Sullivan     v.     Industrial    Benefit 

ty  &  Life  Ins.  Co.  3  Ga.  App.  685,  Assn.  73  Hun   (N.  Y.)  319,  26  N.  Y. 

60  S.  E.  470.  Snpp.  186,  190,  per  Merwin,  J.     Cit- 

'  Griesemer  v.  Mutual  Life  Ins.  Co.  ing    Baumann    v.    Pineknev,    118    N. 

10  Wash.  202,  38  Pao.  1031.  Y.  604,  23  N.  E.  916;  Manhattan  Life 

8  Pullinq-  V.  Travelers'  Ins.  Co.  159  Ins.   Co.  v.   Smith,  44  Ohio   St.  156, 

111.  (io;;,  55  111.  App.  452.  157,  58  Am.  Rep.  806,  5  N.  E.  417. 

^  lieed  V.  Providence  Savings  Life  See  also  the  following  cases: 

Assur.  Soc.  190  N.  Y.  Ill,  82  N.  E.  United  States.— Vhopnix  Ins.  Co.  v. 

734.  Doster,  106  U.  S.  30,  27  L.  ed.  65,  1 

^°  Baumann    v.    Metropolitan    Life  Siip.    Ct.    18;    Hamilton    v.    Mutual 

Ins.  Co.  144  Wis.  206,  128  N.  W.  864.  Life  Ins.  Co.  of  New  York,  9  Blatchf. 
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V>nt  it  is  decided  that  a  tender  after  refusal  necessitates  tenders 
thereafter.^* 

§  1124.  Tender  after  delivery  up  of  policy  fraudulently  induced 
by  agent. — Ii"  the  insurer  has  through  its  agent's  false  representa- 
tions induced  the  surrender  of  a  policy,  and  an  action  is  brought 
to  revive  the  contract,  it  is  no  defense  that  the  insured  has  not 
tendered  or  paid  premiums  due  shortly  after  his  delivering  up  the 
policy.  ^^ 

§  1125.  Actual  production  of  money  unnecessary  after  pre- 
emptory  refusal  to  accept. — If  it  were  otherwise  necessary  to  a 
j)roper  tender  to  actually  produce  and  show  the  money  for  premi- 
ums, nevertheless  such  acts  are  rendered  unnecessary  by  the  in- 
surer's peremptory  refusal  to  accept  the  premium  money. ^^ 

§  1125a.  Tender  by  bank  check. — Tender  of  a  bank  check  in 
payment  of  a  premium  is  good  and  sutRcient  when  it  is  refused,  not 
because  it  is  in  the  form  of  a  check  or  not  lawful  money,  but  on 
the  ground  that  tender  was  made  after  a  loss  when  no  right  existed 
to  pay  the  premium. ^"'^ 

§  1126.  Ratification  of  payment  may  relate  back  to  time  of 
tender. — If  the  first  premium  is  credited  by  the  agent,  but  there- 
after, before  loss,  a  tender  of  the  money  is  made,  and  after  loss  the 
money  is  paid  to  and  retained  by  the  company,  with  full  knowl- 

(U.  S.  C.  C.)   234,  Fed.  Cas.  No.  5,-  United  Workmen,  111  Wis.  279.  55 

986.  L.R.A.  185,  87  X.  W.  293;  Guetzkow 

Kentncki/. — Supreme    Qouncil    Or-  v.  ^lichisan  Mutual  Life  Ins.  Co.  105 

der  of  Chosen  Friends  v.  Bailey,  21  Wis.  448,  81  N.  W.  652,  29  Ins.  L. 

Ky.  L.  Rep.  1627,  55  S.  W.  888.  J.  347.  349. 

Louisiana. — Pilcher   v.    New    York  ^*  Manhattan   Life   Ins.    Co.   v.   Le 

Life  Ins.   Co.   33  La.   Ann.   322,  10  Pert,  52  Tex.  504.      . 

Ins.  L.  J.  312.  ^^  Heinlein    v.   Imperial   Life   Ins. 

3//sso»n.— Wavland     v.     Western  Co.  101  :\Iich.  250,  45  Am.  St.  Rep. 

Life   Indemnity    Co.    166    Mo.    App.  409.  25  L.R.A.  627,  59  N.  W.  615. 

221,  234,  148  S.  W.  626,  629;  Knote  ^^  p^^ni^g  y.  Travelers'  Ins.  Co.  55 

V.  Seeuritv  :\Iutual  Life  Ins.  Co.  161  111.      App.      452,      aff'sr      Travelers' 

Mo.  A]>p.\579,  144  S.  W.  178,  41  Ins.  Ins.  Co.  v.  Pulling,  159  111.  603,  609, 

L.  J.  842,  854.  43  N.  E.  762. 

Nero   York. — Hayner  v.   American  "  Kollitz  v.  Equitable  Mutual  Fire 

Popular  Life  Ins.  Co.  69  N.  Y.  435;  Ins.  Co.  92  Mmn.  234,  99  N.  W.  892, 

Attorney  General  v.  Continental  Life  33  Ins.  L.  J.  755. 

Ins.  Co." 33  Hun  (N.  Y.)  138.  As  to  general  rule  as  to  tender  by 

Pennsylvania. — National       Mutual  chock,    see    Gunby    v.    Ingram,    57 

Ins.   Co.   v.   Home   Benefit   Soc.   181  Wash.  97,  36  L.R.A. (N.S.)  232,  and 

Pa.  St.  443,  59  Am.  St.  Rep.  666,  37  note,  106  Pae.  495;  and  tliat  certified 

Atl.  519;  Girard  Life  Ins.  Co.  v.  ]\lu-  check   is   not   properly   tentlered    in- 

tual    Life   Ins.    Co.   86   Pa.    St.    236  stead     of    money,     see    Barbour    v. 

(one  .iudge  dissenting).  Hickey,  2  App.  D.  C.  207,  24  L.R.A. 

Wisconsin. — Langnecker    v.    Trus-  763. 
tees  of  Grand  Lodsre  Ancient  Order 
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edge  of  the  facts,  the  payment  relates  back  to  the  time  of  the 
tender,  and  binds  the  company.^' 

§  1127.  Tender  after  payment  of  overdue  premiums  uncondition- 
ally requested. — If  an  insurance  company  requests  assured  to  make 
overdue  payments  of  premium  after  forfeiture,  without  conditions 
being  annexed  to  the  request,  a  tender  of  such  overdue  premiums 
may  be  made  witliin  a  reasonable  time,  and  the  fact  that  at  the 
time  of  the  tender  the  assured  was  in  his  la^t  sickness,  and  within 
a  few  days  of  his  death,  does  not  invalidate  the  tender  where  the 
offer  to  receive  the  premiums  is  unconditional  as  to  the  health  of 
the  assured. ^^ 

§  1128.  Tender  as  prerequisite  to  action:  judgment. — If  a  pohcy 
has  continued  in  force  by  reason  of  the  company's  failure  to  give  a 
necessary  notice  of  the  time  when  the  premium  becomes  due,  tender 
of  the  premium  or  its  payment  is  unnecessary  prior  to  bringing  an 
action  on  the  policy.^"  If  the  plaintiff  has  inclosed  the  amount  of 
the  premiums  in  arrears  in  a  letter  to  the  defendant,  such  letter  is 
competent  evidence  of  the  tender  necessary  as  a  prerequisite  to  an 
action  on  the  policy.^  And  where  tender  is  excused  or  not  required, 
it  is  suflicient  for  the  judgment  to  provide  for  the  payment  of  pre- 
miums due  and  unpaid  with  interest  from  the  time  they  respective- 
ly fall  due.^ 

§  1129.  Payment  due  Monday  when  premium  matures  Sunday: 
death  of  insured. — If  the  day  of  payment  of  the  premium  falls  on 
Sunday,  it  is  payable  the  following  Monday,^  and  a  tender  made  on 
that  Monday  is  sufficient ;  *  for  if  it  is  tendered  on  Sunday  there  is 
no  obligation  to  receive  it,^  and  the  fact  that  the  assured  dies  Sun- 
day afternoon,  even  though  the  premium  fell  due  Sunday  noon, 
will  not  avail  the  company  ^  nor  is  it  any  defense  that  the  assured 

18  Western  Home  Ins.  Co.  v.  Rich-  ^  Taylor    v.    Germania   Ins.    Co.    2 

ardson,  40  Neb.  1,  58  N.  W.  597.  Dill.  (U.  S.  C.  C.)  282,  Fed.  Cas.  No. 

13  Murray    v.    Home    Benefit    Life  13,793 ;  Leish  v.  Knickerbocker  Life 

As-soc.  90  Cal.  402,  25  Am.  St.  Rep.  Ins.  Co.  26  La.  Ann.  436;  Howland 

133.  V.    Central  Ins.   Co.   121   Mass.  499; 

20  Baxter  v.  Brooklyn  Life  Ins.  Co.  Hammond  v.  American  Mutual  Life 

29   N.   Y.    St.   Rep.   .592,   119   N.   Y.  Ins.    Co.   10   Gray    (76   Mass.)    306; 

450,   23   N.   E.   1048,   7  L.R.A.   293,  Campbell   v.   International   Life   As- 

19  Ins.  L.  J.  334.     See  Union  Cen-  sur.  Soc.  4  Bosw.    (17  N.  Y.  Super, 

tral    Life    Ins.    Co.    v.    Caldwell,    68  Ct.)  298.     See  §  1259  herein. 

Ark.  505,  58  S.  W.  355,  30  Ins.  L.  *  Campbell    v.    International    Life 

J.  41.  As.sur.  Soc.  4  Bosw.  (17  N.  Y.  Super. 

1  Hartford    Life    &    Annuity    Ins.  Ct.)  298  (tender  made  about  noon  on 
Co.  V.  Unsell,  144  U.   S.  439,  36  L.  Monday). 

ed.   496,   12   Sup.    Ct.   Rep.   671,   21        ^ijanji^^ond    v.    American    Mutual 
In.s.  L.  J.  481.  Life   Ins.    Co.   10   Gray    (76   Mass.) 

2  Myers  y.  Knickerbocker  Life  Ins.    306,  per  the  court. 

Co  72  N  Y  516.  ^  Hammond    v.    American    Mutual 
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died  ^Tonday  afternoon,  for  if  no  hour  is  ppcciHed  for  payment,  all 
day  Monday  is  p;iven.'  And  this  applied  to  a  case  where  a  note 
given  for  the  premium  fell  due  Sunday,  August  7th,  and  the  in- 
sured died  Monday,  August  8th,  at  one  o'clock.' 

§  1129a.  Same  subject:  days  of  grace. — The  rule  stated  in  the 
preceding  section,  that  if  ihe  day  of  payment  of  the  uremium  falls 
on  Sunday  it  is  payable  Monday,  is  held  not  to  add  a  day  to  the 
days  of  grace  so  as  to  prevent  a  forfeiture  where  assured  died  the 
day  following  the  expiration  of  the  days  of  grace  excluding  the  day 
on  which  the  annual  premium  fell  due  and  including  the  day  of 
performance,  as  where  the  premium  fell  due  on  a  Sunday,  October 
1st,  the  thirty  days  of  grace  were  computed  from  midnight  of  that 
day  and  expired  at  midnight  October  31st,  and  assured  died  Novem- 
ber 1st.' 

§  1130.  Holidays:  Thanksgiving  Day. — It  is  held  in  Kentucky 
that  if  the  payment  falls  due  on  Thanksgiving  Day,  it  must  be 
then  paid,  even  though  the  statute  provides  that  such  day  is  to  be 
deemed,  in  regard  to  presentment,  etc.,  of  negotiable  paper,  the 
same  as  Sunday ;  for  it  does  not  apply  to  other  business  transactions 
or  contracts. ^° 

§  1131.  Lien  of  premium. — Tn  mutual  insurance  companies  there 
is  generally  a  provision  whereby  the  insurer  has  a  lien  upon  the 
property  insured  for  the  premiums,  so  also  for  premium  notes;  ^^ 
and  by  the  terms  of  a  note  given  to  an  agent  of  insurer  for  the  pre- 
mium advanced  by  said  agent  on  a  policy  insuring  against  loss 
from  hail,  may  by  its  terms  create  a  lien  upon  the  proceeds  of  the 
policy  ^^  and  a  statutory  or  charter  provision  giving  such  lien  does 
not  prohibit  a  mutual  company  from  insuring  in  a  foreign  country 
property  located  there,  even  though  no  lien  could  attach  to  the 
property  insured,  especially  where  the  contract  is  made  at  the  home 
othce,  and  is  governed  by  the  laws  of  the  state  where  the  ollic-e  is 
located,  and  the  charter  authorizes  the  company  to  insure  the  prop- 

Life   Ins.    Co.   10   Gray    (76   Mass.)  S.  W.  1038,  rev'^  —  Tex.  Civ.  App. 

306.  — ,  108  S.  W.  778. 

'  Leisfh  V.  Knickerbocker  Life  Ins.  ^"National    Mutual   Benefit    Assoc. 

Co.  26  La.  Ann.  436.  v.  Miller,  85  Ky.  88,  2  S.  W.  900,  8 

*  Leigh  V.  Knickerbocker  Life  Ins.  Ky.   L.   Rep.   731,   under  Gen.    Stat. 

Co.  26  La.  Ann.  436.  Kv.   c.   51,   sec.    1.      See    note   in    23 

9^T^]tna  Life  Ins.  Co.  v.  Wimberlv,  l.."if..V.(N.S.)    759,  supra. 

102    Tex.    46,    23    L.K.A.(N.S.)    759  iMVoodfin  v.  A.shoville  Mutual  Ins. 

and    note    (on    computation   of   days  Co.  (i  Jones  Law  (51  N.  C.)  558.    As 

of  grace  allowed  for  payment  of  in-  to  lien  on  premium  notes  and  funds, 

surance  premium  or  as.scssmcnt  where  see  i^  1221  lierein.     As  to  deduct ion.'J, 

date    of    payment    or    exjiiration    of  see  SS  1237.  3554  et  sec),  licnin. 

such    period    falls    on    Sunday    or   a  ^^  Van     Arsdale    v.     Fdwards,     24 

holiday),  132  Am.  St.  Kcp.  8b2,  112  Okla.  41,  101  Pac.  1123. 
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erty  of  all  who  become  its  members/^  and  such  lien  is  held  valid 
although  not  filed  until  after  the  policy  has  exjDired ;  ^^  and  the  lien 
may  continue  where,  although  the  property  is  destroyed  and  the 
loss  paid,  the  member's  liability  upon  this  deposit  note  continues 
and  the  contract  is  not  dissolved, ^^  nor  is  such  lien  defeated  by  the 
fact  that  it  covers  both  personal  and  real  property,  although  the 
policy  only  provides  for  a  lien  upon  the  real  property. ^^  The  com- 
pany's lien  will  expire  with  the  death  of  the  insured,  and  cannot 
be  enforced  against  his  heirs  unless  thev  ratifv  or  confirm  the 
policy.^''  So  where  such  right  to  a  lien  for  the  premium  existed 
upon  the  buildings  insured  and  the  land  on  which  they  stood,  and 
the  insured  died  in  debt  for  the  nremiuui.  having  devised  the  prop- 
erty insured,  with  the  land,  to  his  widow,  who  conveyed  it  to  an- 
other who  had  no  notice  of  the  lien,  it  was  held  that  the  lien  could 
not  be  enforced  after  the  property  had  passed  into  the  hands  of  a 
bona  fide  purchaser, ^^  Third  parties  from  whom  money  is  borrowed 
to  pay  premiums  on  a  life  policy  are  ordinary  creditors  in  the 
absence  of  some  agreement  to  the  contrary  and  as  such  have  no  lien 
on  the  policy  proceeds. -^^ 

§  1132.  Maritime  lien  for  premium. — There  is  no  general  or 
maritime  lien  for  the  premium  due  on  a  policy  of  insurance  ^° 
taken  on  a  vessel  by  her  owners  for  their  own  benefit ;  ^  but  it  is 
held  that  the  underwriter  has  a  lien'  to  the  extent  that  he  is  entitled 
to  have  the  premiums  paid  out  of  the  proceeds  of  sale.^  Maritime 
liens  have  priority  over  state  statutory  liens  for  insurance  premi- 
ums;^ for  admiralty  will  recognize  liens  validly  created  by  state 
statute,  and  will  assign  them,  as  to  priority,  to  the  class  to  which 
they  belong.'* 

13  Western  v.  Genesee  Mutual  Ins.  2  Flip.  (U.  S.  C.  C.)   383,  Fed.  Cas. 

Co.  12  N.  Y.  (2  Kern)  238.     Contra,  No.  7005;  De  Lovio  v.  Boit,  2  Gall. 

Genesee  Ins.  Co.  v.  Western,  8  U.  C.  (U.    S.    C.    C.)    398,   Fed.    Cas.   No. 

Q.  B.  487.  3770,    per    Storv,    J. ;    The    City    of 

1*  People's  Fire  Ins.  Co.  v.  Harts-  Camden  (U.  S.  D.  C.)  147  Fed.  847. 

home,  84  Pa.  453.  i  The  John  T.  Moore,  3  Wood   (C. 

i^Ban^s    v.    Soidmore,    21    N.    Y.  C.)    61,    Fed.    Cas.    No.    7430;    The 

136,  24  Barb.  (N.  Y.)  29.  Hope,   49   Fed.   279.     See   The   Dol- 

16  People's  Fire  Ins.  Co.  v.  Harts-  phin,  1  Flip.  (U.  S.  C.  C.)  580.  Fed. 

borne,  84  Pa.  St.  453.  Cas.  No.  3973. 

"Indiana  Mutual  I'ire  Ins.  Co.  v.  ^  ^fhe  Dolpliin,  1  Flip.    (U.   S.   C. 

Chamberlain,  8  Blatchf.   (Ind.)   150.  C.)   580,  Fed.  Cas.  No.  3973. 

18  Kentucky  Farmers'  I\Iutual  Ins.  3^1,^  Woodward,  32  Fed.  639. 
Co.  V.  Mathers,  7  Bush  (70  Ky.)  23,  ^  Tlie    Menominie,    36    Fed.     197. 
3  Am.  Rep.  286.  But  see  The  Guiding  Star,  18  Fed. 

19  Lauterbach  v.  New  York  Life  263,  9  Fed.  521;  The  Grapeshot,  22 
Ins.    Co.   €2    iMisc.    561,    117    N.    Y.  Fed.  123. 

Supp.  152,  38  Ins.  L.  843.  On    what    contracts    will    support 

20  Re  Ponnsvivania  Ins.  Co.  22  Fed.  maritime  liens,  see  note  in  70  L.R.A. 
109,  24  Fed.  559.    See  The  Illinois,    354. 
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PREMIUMS— MANNER  AND  MODE  OF  PAYMENT— BY  AND  TO 
WHOM  PAYABLE— MORTGAGOR  AND  MORTGAGEE— MIS- 
CELLANEOUS MATTERS. 

§  1137.     In  what  the  premium  may  be  paid. 

§  1138.     Cash  premiums :  mutual  company. 

§  1139.     Payment  in  depreciated  funds,  confederate  money. 

§  1140.     Payment  in  foreign  money:   equivalent  in  United   States  money 

may  be  shown. 
§  1141.     Payment  of  premium:  credit  may  be  given. 
§  1142.     Payment  by  order  on  third  party. 
§  1143.     Effect  of  order  on  third  party:  demand:  notice  of  nonpayment: 

forfeiture:  order  on  employer. 
§  1144.     Payment  by  check  or  draft. 

§  1144a.  Premium  paid  out  of  income  or  rents :  infant  life  tenants 
§  1145.     Payment  with  misappropriated  funds. 
§  1146.     By  whom  premium  payable. 

s  1147.     Premiums  paid  by  debtor  in  fraud  of  creditors :  husband  and  wife.. 
§  1148.     Payment  by   and   liability   of   third   party:    beneficiary:   lien    on 

policy. 
§  1149.     Same  subject:  rules  stated  in  Leslie  v.  French. 
§  1150.     Payment  by  and  liability  for  premium  of  agent  or  broker. 
§  1150a.  Payment  to  agent  or  broker. 

§  1151.     Premiums  paid  out  of  partnership  funds  during  solvency. 
§  1152.     Payment  of  premium  by  mortgagee:  liability  of  mortgagee  for 

premium. 
§  1153.     Payment  of  premium  by  mortgagor:  right  to  proceeds. 
§  1154.     When  mortgagor  may  be  charged  for  premiums  paid  by  mortgagee. 
§  1155.     When  premiums  not  chargeable  to  mortgagor. 
§  1156.     Payment  of  premium  as  connected  with  subrogation :  mortgagor : 

mortgagee. 
§  1157.     Payment  of  premium  by  a.'=:signee  of  mortgage. 
§  1158.     Forfeiture  for  nonpayment  of  premium  by  mortgagor:  defense  by 

mortgagee. 
§  1159.     Amount  of  premium  for  which  mortgagor  is  chargeable  may  be 

limited. 
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§  1160.  Policy  taken  as  collateral :  right  of  mortgagee  to  charge  premiums : 

right  to  deposit  premium. 

§  1161.  Right  of  mortgagee  to  recover  premiums  paid  after  decree. 

§  1162.  Purchaser  of  mortgaged  premises :  previously  advanced  premiums. 

§  1163.  Payment  of  premium:  sending  by  mail. 

§  1164.  Check  mailed  on  last  day  for  payment. 

§  1165.  Payment  of  premium :  delivery  to  express  company. 

§  1166.  Payment  of  premium  by  dividends  or  profits. 

§  1166a.  Paj^ment  of  premium  on  new  policy  by  surrender  value:  agent's 

powers. 

§  1167.  To  whom  premiums  may  be  paid. 

§  1168.  Place  of  pa.yment. 

§  1169.  Liability  for  premiums  after  forfeiture. 

§  1170.  Revival  of  policy. 

§  1171.  Recovery  of  premiums  by  unauthorized  company. 

§  1137.  In  what  the  premium  may  be  paid. — In  practice  the  pre- 
mium or  price  for  the  insurance  is  paid  or  promised  to  be  paid  in 
cash,  although  the  parties  may  stipulate  for  its  payment  otherwise, 
as  it  is  sufficient  to  constitute  a  valid  contract  of  insurance  that  the 
insurer  agrees  to  assume  the  risk  for  a  price,  premium,  or  reward  to 
be  given  by  the  assured,  whether  it  be  moneyor  other  certain  valid 
consideration,  and  the  fact  that  the  premium  agreed  to  be  paid  is 
other  than  money  does  not  change  the  character  of  the  contract  so 
as  to  make  it  other  than  one  of  insurance,  and  this  is  the  doctrine 
of  the  earlier  writers,^  and  is  also  that  of  the  decisions  now  in  force, 
so  far  as  the  validity  of  the  contract  of  insurance  itself  is  concerned, 
independently  of  other  questions  which  might  be  involved,  such 
as  those  of  agency  or  charter,  or  constitutional  limitations  in  case 
of  mutual  companies  or  benefit  societies.  But,  subject  to  these 
qualifications  and  such  as  appear  throughout  this  chapter,  the 
premium  must  be  paid  in  money .^  The  company  may,  however, 
agree  that  the  premium  shall  be  paid  by  advertisements ;  the  in- 
sured in  such  case  is  not  responsible  if  the  company  does  not  furnish 

^  Emerigon      (Emerigon     on     Tns.  a  contract  of  insurance,  at  any  rate 

[Meredith's  ed.  1850]   c.  iii.,  sees.  7,  one  should  have  to  agree  that  it  is  a 

JO,  pp.  70,  75,  76)   referring  to  the  contract  equivalent  to  insurance,  and 

earlier  authorities  and  quoting  from  resulting    in    the    same    obligations." 

Pothier,  says:     "It  is  not  absolutely  He  further  says:  "It  is  enough  that  a 

necessary  that  this  sliould  consist  of  certain  or  expected   benefit   is  set  in 

money."    He  also  says:     "If  we  were  the  scale   against   the  sea  risks  thus 

obliged  to  stand   on   legal  subtleties,  a.'^sumed :"   Id. 

and  to  assume  that  an  insurance  of       ^  Folb  v.  Firemen's  Ins.  Co.  of  Bait, 

which  the  premium  does  not  consist  133  N.  Car.  179,  45  S.  E.  547. 
in   a  sum  of  moncv  is  not   properly 
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siiflu-ient  advertising  matter  to  equal  the  amount  of  the  premium, 
and  the  poKcy  will  take  eflect  from  its  date;  "^  and  the  surrender  of 
an  existing  policy  is  not  infrequently  made  the  consideration  of 
the  issuance  of  another."  But  an  agent's  agreement  that  the  pre- 
miums should  be  paid  in  professional  services  as  the  company's 
medical  examiner  has  been  declared  invalid.'    Nor  does  a  satisfac- 


'  Kentucky  Mutual  Ins.  Co.  v. 
Jenks,  5  Ind.  96.  The  court,  per 
Stuart,  J.,  says  in  this  case:  "Much 
is  said  in  the  argfument  about  the 
payment  of  the  premium  and  the  in- 
dorsement of  such  payment  on  the 
policy  as  essential  to  the  completion 
of  the  contract.  .  .  .  Here  the 
contract  was  complete.  It  was  a  con- 
tract, too,  not  according  to  the  course 
of  the  company's  business.  Its  very 
terms  dispensed  with  the  ordinary 
course  of  payment.  .  .  .  The  first 
year's  premium,  ordinarily  payable 
in  money,  was  to  be  paid  in  printing. 
The  payment  was,  therefore,  a  labor 
to  be  continued  through  a  serias  of 
months.  In  accepting  Jenks'  propo- 
sition, the  board  was  particular  to 
specify  that  the  first  year's  premium 
was  to  be  in  advertising.  The  propo- 
sition was  accepted,  and  the  policy  is- 
sued with  reference  to  that  mode  of 
payment.  By  the  very  nature  of  the 
contract,  it  devolved  upon  the  insur- 
ance company  to  furnish  the  matter 
to  be  advertised.  They  did  so  in 
part,  and  directed  the  period  during 
which  the  publication  should  be  eon 


terms  upon  which  the  policy  is.'sued, 
or  was  to  issue,  were  sabstantiallv 
complied  with."  Id.  101.  102.  Tlie 
principle  of  waiver  underlying  this 
decision  is  relied  on,  and  tiie  case 
cited  in  Behlcr  v.  German  Mutual 
Fire  Ins.  Co.  68  Ind.  .347,  351,  and 
in  Willcuts  v.  Northwestern  Mutual 
Life  Ins.  Co.  81  Ind.  300,  308.  In 
Pendleton  v.  Knickerbocker  Life  Ins. 
Co.  5  Fed.  238,  commercial  paper 
was  taken  for  the  premium,  and  the 
court,  per  Hammond,  J.,  in  his 
charge  to  the  jury,  said :  "The  true 
measure  of  th^  duty  of  the  company 
is  to  be  found  in  the  rules  of  law 
governing  a  holder  of  commercial  pa- 
per, and  that  by  the  verv  fact  of  tak- 
ing a  draft  like  this  they  assumed, 
in  reference  to  this  paper,  all  the 
duties  devolving  on  a  holder  of  it 
taken  for  any  other  consideration, 
and  were  obliged  to  proceed  with  it 
as  any  other  holder  would  under  the 
commercial  law.  On  the  other  hand, 
any  neglect  to  proceed  properly  in 
tlie  disoliarge  of  that  duty  would  be 
excused  under  the  same  circum- 
stances,   as    such    neglect    would    be 


tinned.     If  the  matter  published  did    excused   with   any   other   holder,  and 


with 


not  amount  to  the  first  year's  pre- 
mium within  forty-five  cents,  it  was 
not  the  fault  of  Jenks.  They  should 
have  furnished  more  matter  or  con- 
tinued that  published  longer.  The 
neglect  of  the  insurance  company  to 
do  either  did  not  atTect  the  rights  of 
the  as.sured.  Advertising  being  the 
stipulated  mode  of  payment,  the  in- 
surance company  had  no  right  to  de-  out  protest 
mand  anything  else.  Accordingly,  if 
the  advertising  were  done  upon  the 
faith  of  the  contract  within  projior 
time,  and  in  the  only  manner  in 
which  payment  could  be  made,  that 
is   all   that   could   be  required.     The 
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not  otherwise."  Id.  241.  242.  Tin. 
case  was  reversed  in  Knickerbocker 
Life  Ins.  Co.  v.  Pen.llcton.  112  V. 
S.  696,  28  L.  ed.  866,  fi  Sup.  Ct. 
314,  where  it  was  held  that  present- 
ment for  payment  in  order  to  pro- 
duce   forfeiture    was    not    dispensed 


by  presentment  and 
a  nee  ot'  the  bill  before  mal 


nonaccej^t- 
uritv  with- 


8  Such  was  the  case  in  Kantrencr 
V.  Pennsylvania  Mutual  Life  Ins.  Co. 
5  ^lo.   Ajip.    "iSl. 

'Anchor  Life  Ins.  Co.  v.  Pease, 
44  How.  (N.  Y.)  385. 


§  1137 


JOYCE  OX  INSURANCE 


tion  of  the  agent's  private  debt  constitute  payment.^"  Arid  pay- 
ment of  the  private  debt  of  insurer's  agent  is  not  authorized  by  the 
agent's  statement  that  he  has  paid  insurer  the  premium.^^  Nor 
does  the  cancelation  of  the  indebtedness  of  a  sohciting  agent  with 
authority  to  receive  premiums  constitute  payment  where  the  credi- 
tor has  knowledge  of  the  agency. ^^  And  where  the  treasurer  of  a 
corporation  of  which  insurer's  general  agent  was  a  stockholder 
agreed  with  insured  to  whom  the  corporation  was  indebted  to  send 
the  general  agent  the  amount  thereof  in  payment  of  his  premium, 
but  that  was  not  done,  there  is  no  payment  of  the  premium  as  said 
treasurer  is  the  agent  of  insured  and  not  of  insurer  in  such  case.^' 
So  an  agent  to  accept  premiums  may  not,  without  express  au- 
thority from  the  com]^any,  receive  personal  propertv  in  ]iavment.^* 
So  the  taking  of  a  horse  by  an  agent  in  payment  of  the  premium, 
is  contrary  to  the  usual  order  of  business  ultra  vires  and  a  fraud 
and  no  valid  contract  as  to  the  insurer  arises  from  such  a  trans- 
action.^^ Nor  can  the  agent,  without  authority  so  to  do,  accept 
credit  for  merchandise  on  his  account  from  insured  for  part  of  the 


^°  Gazzam  v.   German   Union   Fire  Droge,  14  Ind.  App.  691,  694,  43  N. 

Ins.  Co.  155  N.  Car.  330,  Ann.  Cas.  E.  475. 

1912C,   362,  71    S.    E.   434,   40   Ins.  Kentucky.— BaUwin     v.      Tucker, 

L.  J.  1586.  112    Kv.    282,   287,   57   L.R.A.    451, 

"  Clineripan   v.   Pheasant,   18   Pa.  453.  65  S.  W.  841. 

Co.  Ct.  203.  'Minnesota. — Farmers'       &       Mer- 

i2Brio:o-s  V.  Collins,  113  Ark.  190,  chants'   Bank   v.   Baldwin,  23   Minn. 

L.R.A.19i5A,  686  (annotated  on  pay-  198,  208,  23  Am.  Rep.  683. 

ment  of  insurance  premium  h\  can-  Montana. — Sullivan    v.     Germania 

celation  of  agent's  indebtedness),  167  Life  Ins.  Co.  15  Mont.  522,  534,  39 

S.  W.  1114.  Pac.   742. 

^^  Jones  V,  New  York  Life  Ins.  Co.  Nevada. — Edwards        v.        Carson 

122  N.  Car.  578,  29  S.  E.  846.  Water  Co.  21  Nev.  469,  485,  34  Pac. 

1*  Hoffman     v.     Hancock     :\Iutual  381. 

Life  Ins.  Co.  92  U.  S.  161,  23  L.  ed.  New  Hampshire.— Brown  v.  Mas- 

539.  sachusetts   iNfutual   Life   Ins.   Co.   59 

15  Hoffman  v.   John  Hancock  Mu-  N.  H.  298,  308,  47  Am.  Rep.  205. 

tual  Life  Ins.   Co.  92  U.  S.  161.  23  North     Carolina.— Fo\h     v.     Fire- 

L.  ed.  539.  men's  Ins.   Co.   133   N.   C.   179,  181, 

Cited  in :    United  States. — Mutual  45  S.  E.  547. 
Reserve    Fund   Life   Assoc,    v.    Sim-  Virginia. — Wooddv     v.     Old     De- 
mons, 107  Fed.  418,  423,  46  C.  C.  A.  minion  Ins.  Co.  31  Gratt.  362,  372,  31 
393,    398;    Union    Central    Life    Ins.  Am.  Rep.  732. 

Co.   V.  Berlin,  90   Fed.   779,  781,  33  Distinguished    in     Kerlin    v.     Na- 

C.   C.   A.   274,   276,   60   U.    S.   App.  tional   Accident   Assoc.  8  Ind.   App. 

223;   Jones   v.   JEtna   Ins.   Co.   Fed.  636,  35  N.  E.  39. 

Ca.s.  No.  7,453,  8  Ins.  L.  J.  415.  Limited  in  Re  Palliser  (Palliser  v. 

Indimui.— Home   Ins.    Co.    v.    Gil-  United  States)   136  U.  S.  263,  34  L. 

man,  112  Ind.  7,  14,  13  N.   E.  118;  ed.  517,  10  Sup.  Ct.  1034. 
German-American  Building  Assoc,  v. 
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premium.^'  Nor  has  an  agent  any  implied  authority  to  accept  as 
payment  an  agreement  to  give  him  credit  upon  his  individual 
account,  to  be  traded  out  with  insured  in  the  ordinary  course  of 
business  and  payment  of  the  first  premium  is  not  effected  thereby, 
Avhere  no  credit  is  actually  given  the  agent  or  by  him  to  the  insure! 
in  the  usual  course  of  business.^'''  And  where  it  is  Pti])ulated  that  the 
premium  must  be  jDaid  in  cash  it  cannot  be  paid  in  part  in  farm 
products  by  one  who  has  no  interest  in  the  policy.^* 

But  a  soliciting  agent  with  the  general  agent's  knowledge  and 
consent  may  receive  property  other  than  money  in  payment.^' 
And  it  is  held  that  if  the  agent  has  agreed  to  receive  groceries  in 
payment,  the  company  cannot  cancel  for  nonpayment  while  the 
assured  is  willing  and  able  at  all  times  to  pay  in  sucli  manner:  ^^ 
and  in  an  Indiana  case  the  .^gent  received  one  fourth  of  the  premi- 
um in  goods  and  the  balance  in  notes,  although  no  question  was 
raised  as  to  his  authority  to  accept  the  goods,  it  merely  being  held 
that  the  contract  treated  the  premium  as  paid.^  So  the  premium 
may  be  paid  by  settlement  of  the  agent's  account  and  the  balance 
be  traded  out,  and  the  insurer  be  bound  or  estopped  to  deny  the 
agent's  right  so  to  do.^ 

§  1138.  Cash  premiums:  mutual  company. — Tt  is  held  not  to  be 
contrary  to  the  principles  underlying  the  mutual  insurance  systems 
that  the  articles  of  association  of  a  mutual  company  should  provide 
that  a  member  may,  instead  of  giving  a  premium  note,  pay  his 
entire  premiums  in  cash  instead  of  by  specific  assessments,  such 
cash  payment  being  equivalent  to  an  assessment  to  the  full  amount 
of  such  note ; '  although  in  an  Illinois  case  it  was  held  that  where  a 
mutual  company  accepted  cash  for  the  premium,  the  insured  did 
not  become  a  member,  and  sustained  to  it  no  different  relations 
than  in  case  of  a  stock  company.* 

"Folb    V.    Firemen's    Ins.    Co.    of  Co.  v.  IIasl)rouok.  32  Ind.  447.     See 

Bait.  133  N.  Car.  179,  45  S.  E.  547.  furtlier   as   to    payment    to   agent    in 

^^  Tomseeek   v.    Travelers   Ins.    Co.  otlier  than  easli :     Rauh  v.  New  York 

113  Wis.  114,  57  L.R.A.  455,  90  Am.  fns.  Co.  14  N.  Y.  St.  Rep.  573;  Texas 

St.  Rep.  84G,  88  N.  W.  1013.  Mutual  Lile  Ins.  Co.  v.  Davidge.  51 

^^  Cvrenius  v.  Mutual  Life  Ins.  Co.  Tex.  244;  Critchett  v.  Ameriean  Ins. 

4C)  N.^Y.   Supp.  549,  18   App.  Div.  Co.  53  Iowa,  404,  36  Am.  Rep.  230. 

599.  5  N.  W.  543. 

^^  Van   Werden   v.   Equitable  Life  ^Homestead  Fire  Ins.  Co.  v.  Ison, 

Assur.  Soc.  99  Iowa,  621,  68  N.  W.  110  Va.  18,  3  Va.  App.  485.  65  S.  E. 

892.  463. 

^°  Carlwitz  v.   Germania  Fire  Ins.  '  Davis  v.  Oshkosh  Upholstery  Co. 

Co.  (U.  S.  C.  C.)  Dis.  N.  J.  1883,  12  82  Wis.  488.  52  \.  W.  771. 

Ins.  L.  J.  127,  5  Fed.  Cas.  87.  *  Illinois  Fire  Ins.  Co.  v.  Stanton, 

iNew   England   Mutual    Life   Ins.  57  111.  354. 
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§  1139  JOYCE  ON  INSURANCE 

§  1139.  Payment  in  depreciated  funds,  confederate  money. — A 
payment  made  in  accordance  with  the  usual  course  of  business 
known  to  the  principal,  in  currency  issued  by  a  de  facto  govern- 
ment, and  which  is  accepted  by  the  agent  of  a  foreign  company,  is 
valid.  This  is  illustrated  by  the  following  case :  The  insurer  was 
a  neutral,  with  a  general  agency  in  New  York  and  a  local  agency 
in  Richmond,  during  the  Civil  War,  and  this  agent  received  con- 
federate money  in  payment  of  the  premium.  The  court  below 
eays:  "But  from  the  nature  of  the  power  to  receive  payment  the 
agent  necessarily  derived  the  authority  to  accept  whatever  was  gen- 
erally used  for  the  purpose  of  making  payments  in  the  locality 
where  the  deV>ts  were  collected.  .  .  .  Gold  was  shown  to  have 
disappeared  almost  entirely  from  circulation,  and  it  is  a  matter  of 
history  that  the  insurrectionary  authorities  discountenanced  the 
use  of  United  States  Treasury  notes.  .  .  .  Soon  after  the  agent 
at  Richmond  was  directed  to  collect  the  premiums  without  renewal 
receipts,  the  actual  currencv  of  that  country  w^as  supplanted  by 
confederate  notes  of  the  insurrectionary  government.  Although 
not  made  a  legal  tender  for  the  payment  of  debts,  all  other  species 
of  currency  was  soon  driven  out  of  circulation  by  them,  and  after 
that  they  were  the  financial  means  used  for  buying  and  selling 
property,  and  for  creating  and  discharging  debts.  .  .  .  These 
notes  were  issued  soon  at'tev  the  passage  of  the  act  providing;  for 
them,  which  was  on  the  19th  of  August,  1861,  and  from  that  time 
they  passed  equal  to  bank-notes,  and  during  the  residue  of  1861 
and  through  1862  they  were  known  as  confederate  money,  and 
passed  almost  at  par  at  Richmond.  .  .  .  It  was  the  only 
feasible  mode,  under  the  circumstances,  existing  at  that  time  in 
which  the  premiums  could  be  collected  by  him,  and  as  it  had  been 
made  his  duty  to  obtain  their  payment,  he  was  necessarily  author- 
ized to  receive  it  in  that  manner."  And  it  further  appeared  that  it 
was  the  usual  course  of  business  for  the  agent  to  settle  monthly,  so 
that  it  could  not  be  assumed  that  the  identical  money  would  be  for- 
warded which  had  been  received,  and  his  acceptance  of  the  con- 
federate money  under  the  power  given  him  to  collect  premiums 
discharged  the  assured.  The  court  of  appeals  also  says:  ''It  was 
a  currency  issued  by  the  authority  of  an  existing  de  facto  govern- 
ment, which  had  adopted  a  constitutional  form  of  government,  and 
was  fully  organized  under  it,  which  had  in  the  field  large  armies, 
.  .  .  was  reorganized  as  a  belligerent  Dower  soon  after  bv  the 
British  government,  and  which  had  from  the  outset  been  treated  as 
a  belligerent  in  the  United  States."  ^ 

5  Robinson  v.  International  Assur.    54,  1  Am.  Rep.  400.     See  also  Sands 
See.  52  Barb.   (N.  Y.)  450,  42  N.  Y.    v.    New    Yorli   Life    Ins.    Co.   50   N. 
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§§  1140,  1141 


§  1140.  Payment  in  foreign  money:  equivalent  in  United  States 
money  may  be  shown. — It  may  be  shown  by  a  witness  what  the 
result  is  of  his  calculations  as  to  the  equivalent  in  United  States 
money  of  premiums  payable  in  English  money. ^ 

§  1141.  Payment  of  premium:  credit  may  be  given. — It  is  well 
settled  that  credit  may  be  given  for  the  j)reiniuiii  and  insurance 
■companies  have  implied  powers  so  to  do.  If  the  agent  gives  credit 
and  becomes  personally  liable  therefor  to  the  company,  the  pre- 
mium is  considered  as  paid.'  And  credit  binds  as  effectually  as 
an  actual  payment.^ 

An  agent  authorized  to  negotiate  risks  may,  in  the  absence  of  a 
condition  making  prepayment  of  the  premium  a  condition  prece- 
dent, give  credit  under  an  executory  agreement  to  assume  a  risk.^ 
And  payment  to  the  agent  is  payment  to  the  company  where  the 
latter  has  been  in  the  habit  of  treating  such  agent  as  its  debtor  for 
premiums  received  by  him  and  to  settle  with  him  periodically  for 
the  same.^°    If  it  is  understood  between  the  parties  that  there  is  a 


T.  626,  10  Am.  Rep.  535;  Maritime 
V.  International  Assoc.  See.  62  Barb. 
(N.  Y.)  181,  53  X.  Y.  339,  13  Am. 
Rep.  529;  New  York  Life  Ins.  Co. 
V.  Clopton,  7  Bush  (Ky.)  179,  3  Am. 
Rep.  290;  Polglass  v.  Oliver,  2 
Cromp.  &  J.  14. 

MVard  V.  Tucker,  7  Wash.  399, 
35  Pac.  1086. 

'  United  States.— YrankVm  Ins.  Co. 
V.  Colt,  20  Wall.  (87  U.  S.)  560,  22 
L.  ed.  423;  Tennant  v.  Travelers' 
Ins.  Co.  31  Fed.  322. 

Connecticut. — Sheldon  v.  Connecti- 
cut Mutual  Life  Ins.  Co.  25  Conn. 
207,  55  Am.  Dec.  565. 

Georgia. — IMechanics  «&  Traders 
Ins.  Co.  v.  Mutual  Real  Estate  & 
Budding  Assoc.  98  Ga.  202,  25  S.  E. 
457   (renewal). 

Illinois. — Mclntire  v.  Preston,  5 
Oilman  (10  Hi.)  48,  48  Am.  Dec. 
321;  Teutonia  Ins.  Co.  v.  Anderson, 
77  111.  3&4. 

Kansas. — Missouri  Life  Ins.  Co.  v. 
Dunklec,  16  Kan.  158. 

Kentuckif. — General  Accident  Fire 
&  Life  Assur.  Corp.  v.  Lee,  165  Kv. 
710,  178  S.  ^Y.  1025. 

Louisiana. — Societe  de  l^ionfais- 
ance  des  Arts  et  Metiers  v.  Morris, 
24  La.  Ann.  347. 


JIarijland.- — Mclntire  v.  Pre.'^ton,  5 
Gil.   10  III.  48,  48  Am.   Dec.  321. 

Massachusetts. — Mayo  v.  Pen,  101 
Mass.  555. 

New  York. — Homer  v.  Guardian 
:\rntual  Life  Ins.  Co.  67  N.  Y.  478; 
Clmrch  v.  Lafavette  Ins.  Co.  66  N. 
Y.  222;  Baker  v.  Union  Mutual  Life 
Ins.  Co.  43  N.  Y.  283;  Boelien  v. 
Williamsburgh  Ins.  Co.  35  N.  Y.  131, 
CO  Am.  Dec.  787;  Wood  v.  Pough- 
keepsie  IMutual  Ins.  Co.  32  N.  Y. 
619;  Squier  v.  Hanover  Ins.  Co.  46 
N.  Y.  Supp.  30,  18  App.  Div.  575. 

Texas. — Amarillo  National  Life 
Ins.  Co.  v.  Brown,  —  Tex.  Civ.  App. 
— ,  166  S.  W.  658;  Flanders  on  Ins. 
p.  164.     See  §§  80-84  herein. 

^  Union  Life  Ins.  Co.  v.  Haman, 
54  Neb.  599,  74  N.  W.  1090. 

^  Croft  v.  Hanover  Fire  Ins.  Co. 
40  W.  Ya.  508,  52  Am.  St.  Rep.  902, 
21  S.  E.  854.  A  general  agent  has 
authority  to  give  credit  for  preuuums 
on  delivery  of  the  policy:  Pythian 
Life  Assn.  v.  Preston,  47  Neb.  374.  66 
X.  W.  445. 

'^^  Pennsylvania  Ins.  Co.  v.  Carter, 
8  Sadler  (I^i.)  191,  11  Atl.  102.  See 
Mancluslcr  Fire  Ins.  Co.  v.  Plato. 
23  Ohio  Cir.  Ct.  Rep.  35. 
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binding  contract  of  insurance,  and  credit  is  given  by  the  agent  for 
the  premium  for  renewal,  a  delivery  of  the  policy  and  actual  pay- 
ment of  the  premium  is  not  necessa^3^^^  So  credit  may  be  given 
for  the  premium  by  the  company's  agent  under  an  agreement  to 
temporarily  ''hold"  an  expired  policy,  and  such  agreement  is 
\alid ;  ^^  but  local  or  subordinate  lodges  cannot  give  credit  for 
assessments  except  by  virtue  of  some  authorization  under  the  laws 
of  the  organization."  A  custom  to  allow  credit  is  not  proven  by 
the  fact  that  credit  has  once  been  given  by  the  company,^*  and 
where  the  custom  was  for  the  insurer  to  give  credit  for  about  thirty 
days,  and  the  insured  having  paid  a  part  of  the  premium,  and  the 
insurer  having  notified  him  that  the  balance  must  be  paid  within 
a  limited,  specified  time,  and  this  is  not  done,  and  a  loss  occurs,  the 
insurer  may  cancel  the  policy,  it  providing  therefor,  and  no  re- 
covery may  be  had  thereon. ^^  Where  the  policy  provided  for  the 
payment  of  a  certain  annual  premium,  with  an  election  to  pay  half 
or  quarterlv  or  thrice  yearlv  in  advance  with  intere-t.  one  third  to 
be  indorsed  as  a  loan,  and  reserving  the  right  to  deduct  any  bal- 
ance of  the  year's  premium  unpaid  at  the  commencement  of  the 
year,  or  any  indebtedness  to  the  company,  and  the  insured  elected, 
with  the  comnany's  consent,  to  pav  in  three  instalments,  one  of 
which  he  paid,  but  failed  to  pay  the  second  when  due,  and  died 
before  the  third  instalment  for  that  year  was  payable,  it  was  held 
that  credit  was  not  given  for  the  last  two  instalments.^^  In  case  of 
mutual  benefit  societies,  there  would  seem  to  be  no  valid  reason 
why  credit  should  not  be  given  in  the  absence  of  some  prohibition 
in  the  constitution,  articles  of  association,  or  by-laws.^''' 

In  case  of  mutual  accounts,  payment  may  be  made  by  charging 
the  premium  to  the  insured. ^^  So  there  may  be  a  running  account 
between  insured  and  the  agent  such  as  to  entitle  him  to  a  demand 
for  payment. ^^  And  the  premium  may  be  charged  apain>^t  insured's 
account  at  a  bank  where  the  insurer's  agent  is  cashier.*^"  And  as 
between  insured  and  insurer  the  premium  is  paid  where  the  agent 

11  Lum  V.  United  States  Fire  Ins.  ^^  Howard  v.  Continental  Life  Ins. 
Co.  ]04  Mich.  397,  62N.  W.  5G2.  Co.  48  Cal.  229. 

12  Baker  v.  Commercial  Union  i''  See  Kline  v.  National  Benefit 
Assoc.  Co.  162  Mass.  358,  38  N.  E.  Assn.  Ill  Ind.  462,  60  Am.  Rep.  703. 
1124.  11  N.  E.  620. 

1^  See  Bor^raefe  v.  Supreme  Lodfje  i^  Marsh  v.  Northwestern  National 

Knights  &  Ladies  of  Honor,  22  Mo.  Ins.  Co.  3  Biss.    (U.  S.   C.   C.)    351, 

App.  127.  Fed.  Cas.  No.  9,118.    See  §  81  herein. 

1*  Willcuts  V.  Northwestern  Mutual  i^  Pelican  Ins.  Co.  v.  Schildknecht, 

Life  Ins.  Co.  81  Ind.  300.  128  Ky.  351,  108  S.  W.  312. 

"  Berirsen  v.  Builder's  Ins.  Co.  38  20  Lea  v.  Atlantic  Fire  Ins.  Co.  168 


'  »■ 


Cal.  541.  N.  Car.  478,  84  S.  E.  813. 
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in  the  ordinary  course  of  business  gives  credit  therefor  where  the 
insurer  receives  from  the  agent  the  full  amount  of  the  indebted- 
ness.^ So  the  premium  may  be  paid  partly  in  cash  and  partly  in 
credit  and  assurer  be  estopped  to  deny  the  agents  right  to  extend 
credit.^  And  a  presumption  may  arise  from  the  facts  that  credit 
was  given,  there  being  a  misunderstanding  as  to  actual  payment 
and  the  contract  being  executed.^  And  instructions  to  agents  that 
if  the  premium  was  paid  more  than  thirty  days  after  due  there  must 
be  a  health  certificate  evidences  that  credit  on  payments  was  allow- 
able.* 

§  1142.  Payment  by  order  on  third  party. — That  the  company 
may  accept  an  order  on  a  third  party  for  the  premium  is  undoubt- 
ed ■  as  in  case  of  an  order  bv  an  employee  on  his  employer.^  But 
the  paymaster  of  a  railroad  has  no  authority  to  deduct  dues  owed 
by  an  employee  to  an  employee's  relief  association.^ 

§  1143.  Effect  of  order  on  third  party:  demand:  notice  of  non- 
payment: forfeiture:  order  on  employer.— If  the  company  accepts 
an  order  on  a  third  party  for  the  payment  of  a  premium,  it  operates 
as  an  assignment  of  the  designated  fund  to  the  insurer  for  that  pur- 
pose, and  the  presumption  attaches,  in  the  absence  of  notification 
to  the  insured  to  the  contrary,  that  payment  has  been  made,  and 
the  failure  to  notify  the  insured  of  nonpayment  will  constitute  a 
waiver  of  a  condition  as  to  forfeiture  therefor.'  It  is  also  incum- 
bent upon  the  insurer  to  make  demand  or  to  present  such  order  to 
the  drawee  for  payment,  and  if  it  neglects  to  do  so  it  cannot  avail 
itself  of  nonpayment  arising  from  such  act.'  It  may  be  stipulated, 
however,  that  any  notice  of  payment  or  nonpayment  of  instalments 

1  Buckley  v.  Citizens  Ins.  Co.  of  and  forwarded  it  to  the  company^ 
Mo.  188  N.  Y.  399,  13  L.R.A.(N.S.)  McMalion  v.  Travelers'  Ins.  Co.  -. 
889,  81  N.  E.  165,  36  Ins.  L.  J.  752,  Iowa,  229,  42  X.  ^Y.  1/9;  National 
rev'g  98  N.  Y.  Supp.  622,  112  App.  Benetit  Assoc,  v.  Jackson.  114  HI. 
Div    451.  533,  2  N.  E.  414 :  Bane  v.  Travel_ers 

2  Homestead  Fire  Ins.  Co.  v.  Ison,  Ins.  Co.  85  Ky.  677,  4  S.  W.  7S/,  9 
110  Va.  18,  3  Va.  App.  485,  65  S.  E.  Ky.  L   Rep.  211 

4(33  6  Baltimore  &  Ohio  Employees'  Re- 

3Fenton   v.    Cascade  Mutual   Fire  lief  Assoc,  v.  I'^^J;.  l^;-/,'^^-  ^^-  ''^'"-l' 

Assoc.  60  Wash.  389,  111  Pac.  343,  9  Am.  St.  Rep.  14/,  2  L.R.A.  44.  lo 

39  Ins.  L.  J.  1699.  Atl.  885. 

nvendrick  v.  I^Iutual  Benefit  Life  'Lyon    v.    Travelers    Ins     C«^  5n 

Ins   Co   124  N.  Car.  315,  70  Am.  St.  Mich.  141,  54  Am.  hep.  304    20  >. 

Ren    59'^    3'^  S    E    7''8  AV.    829;    National    Beneht    As-^n.    v. 

5  Lvon' v.^  Travelers'    Ins.    Co.    55  Jackson.  114  111.  533,  2  N.  E.  414.  __ 

^rioh."  141,  54  Am.  Rop.  354,  20  N.  'Lyon    v    Travelers     Ins.    Co    do 

W.  829:  Cottenv.  Fidelity  &  Casualty  Mich.  141.  54  Am.  Rep    354    -0  .\. 

Co.   41   Fed.   506.      In    this  case   the  W.  829;  Cotton  v^  1- idchty  \-  C  a-^u- 

comnanv's  agent  accepted  the  order,  alty  Co.  41  Fed.  506. 
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is  waived.'  And  the  company  may  validly  provide  in  a  policy 
issued  upon  the  consideration  of  such  an  order  that  no  liability 
exists  on  its  part  for  a  loss  while  the  order  is  unpaid,  and  if  in  such 
case  a  loss  occurs  during  such  nonpavment,  no  recovery  may  be 
had.io 

Where  the  employer  owes  his  insured  employee  a  sum  in  excess 
of  premiums  due  at  the  time  of  the  latter's  death  the  insurance 
cannot  be  forfeited. ^^  And  by  accepting  an  order  for  premiums  on 
a  third  person  a  forfeiture  cannot  be  insisted  upon  where  there  is 
a  tender  after  death,  of  the  amount  due.^^  And  where  the  policy 
provided  that  claims  for  injuries  should  be  forfeited  to  the  com- 
pany for  any  period  for  which  its  respective  premium  should  not 
have  been  actually  paid,  the  company  was  held  estopped  to  claim 
nonpayment  where  it  had  accepted  an  order  for  the  premium,  but 
neglected  to  present  the  order  before  the  death  of  the  insured,  al- 
though several  months  had  intervened  during  which  it  might  have 
been  presented. ^^  But  in  another  case  the  drawee  did  not  accept 
the  order,  although  he  paid  the  two  first  instalments  at  the  times 
called  for  in  the  order ;  the  last  two  were  not  paid,  however,  at  the 
specified  time,  the  insured  not  then  working,  but  he  resumed  work, 
and  prior  to  the  accident  there  was  suflicient  money  in  the  drawee's 
hands  to  pay  the  balance  due.  No  demand,  however,  was  made 
upon  the  drawee;  the  insured  was  not  notified  of  the  nonpayment, 
nor  was  the  order  returned  or  offered  to  be  returned,  and  no  notice 
was  given  that  the  contract  had  ceased.  The  policy  contained  a 
similar  condition  as  to  forfeiture  as  that  stated  in  the  last  case,  and 
it  was  held  that  no  recovery  could  be  had.^*  But  where  insured 
gives  an  order  on  a  railroad  company  to  pay  premiums  out  of  his 
Avages  and  it  is  accepted  but  not  collected,  and  the  order  is  not  re- 
turned, nor  insured  notified  of  its  being  unpaid  he  can  recover  for 
loss.^^  Again,  such  an  order  was  held  not  to  amount  to  payment 
of  the  premium  where  it  was  drawn  upon  a  railroad  company,  but 
was  not  accepted  although  retained  as  a  voucher;  the  order  being 

*  See  Sewell  v.  Continental  Casual-  policy  for  nonpa-VTnent  of  premium, 

ty  Co.  92  Miss.  857,  4G  So.  714,  37  see  note  in  23  L.R.A.(N.S.)   304. 

Ins.  L.  J.  872.  12  Bennett    v.    Union    Central    Life 

10  Forest    City   Ins.   Co.   v.    School  Ins.  Co.  203  111.  439,  67  N.  E.  931. 
Directors,  4  111.  App.  145.  ^^  Cotten    v.    Fidelity    &    Casualty 

11  Johnson   v.   Fidelity  &   Casualty  Co.  41  Fed.  506. 

Co.    184    .Alich.    406,    "L.R.A.1916A,  1*  Bane   v.    Travelers"   Ins.    Co.   85 

475, 151  N.  W.  593.  Ky.  677,  4  S.  W.  787,  9  Ky.  L.  Rep. 

On  whether  existence  of  indehted-  211. 

ness  from    insurer   to  insured   in   an  ^^  Pacific  ^lutual  Life  Ins.    Co.   v. 

amount  suflicient  to  pay  premium  or  "Walker,  67  Ark.  147,  53  S.  W.  675. 
assessment     prevents     forfeiture     of 
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for  the  payment  of  a  certain  sum  out  of  each  month's  wages  which 
paid  the  premium  for  a  specified  period  under  an  accident  poHcy. 
One  month's  payment  only  was  made.  The  second  month's  wages 
were  drawn  in  full  by  the  insured,  who  during  the  second  insur- 
ance period  wrote  the  insurers  to  cancel  the  policy.  This,  however, 
was  not  done,  and  during  this  period  he  was  killed.  No  attempt 
was  even  made  to  collect  the  second  premium,  although  some  wages 
were  due  the  insured  at  his  death. ^^  So  where  the  insured  employee 
leaves  his  employer  taking  all  his  wages  due  so  that  nothing  is  left 
to  pay  the  premium  the  insurance  is  forfeited. ^''^  Nor  can  any  re- 
covery be  had  where  the  policy  has  lapsed  by  reason  of  the  fact  that 
the  employee  had  withdrawn  his  wages  and  cea.sed  to  work  for  his 
employer  for  a  certain  time  so  as  to  affect  the  time  of  payment.^* 
If  through  inadvertence  there  is  a  failure  to  deduct  the  premium 
from  the  employee's  wages  and  he  draws  them  all  and  the  ])reniinm 
is  not  paid  no  recovery  can  be  had  on  the  policy. ^^  Again  where 
an  order  is  given  on  the  paymaster  for  payment  of  instalments  of 
premium  out  of  assured's  wages,  but  he  earns  none  the  first  month 
so  that  the  first  instalment  is  not  paid  and  he  is  not  reinstated  the" 
polic}^  is  forfeited  and  no  recovery  can  be  had  where  he  is  killed 
during  the  second  month  when  two  instalments  paid  thereafter  are 
tendered  back  by  insurer.^"  And  the  fact  that  premiums  are  paid 
with  sums  exacted  monthly  from  the  wages  of  a  minor  emplo}ee 
does  not  est;il)li-h  a  beneficial  interest  in  an  emplo\-er"s  liabilitv 
policy  in  favor  of  said  employee  so  as  to  entitle  his  father,  in  a  suit 
for  injuries  sustained  by  said  miner,  to  recover  from  the  employer 
insurance  money  which  may  be  ultimately  received  by  the  latter 
under  the  policy.^ 

§  1144.  Payment  by  check  or  draft. — A  check  may  be  accepted 
in  payment  of  the  premium.  Such  a  manner  of  payment  may  be 
warranted  by  custom  or  a  course  of  dealing  between  the  insured 
and  his  agent  and  the  party  from  whom  the  premium  is  due  and 
payable.  So  where  the  company's  course  of  dealing  in  accepting 
checks  sent  by  mail  in  payment  of  assessments  has  been  such  that 
the  insured  may  fairly  and  in  good  faith  have  been  justified  in 
supposing  that  such  a  mode  of  payment  would  satisfy  the  com- 

iSMcMalion  v.  Travelers'  Ins.  Co.  ^^  York  v.  Railwav  OfTi.'ials  &  Era- 

77  Iowa,  229.  42  N.  W.  179.  plovees'  Accidcnl  Assoc.  51   \V.   Va. 

"iEtna  Life  Ins.  Co.  v.  Ricks,  79  38/41  S.  E.  227. 

Ark.  38,  04  S.  W.  923,  35  Ins.  L.  J.  ^o  Sowell    v.    Continental    Casualty 

775.     Compare  Travelers'  Life  &  Ac-  Co.  92  .Miss.  857,  4li  8o.  714,  37  Ins. 

cident  Ins.  Co.  v.  Cash,  14  Ind.  App.  L.  J.  872. 

3,  42  N.  E.  246.  ^  .Tames  v.  Rapides  Lumber  Co.  50 

^8  Lacv  V.  Continental  Casualty  Co.  La.   Ann.  717,  44   L.R.A.  33,  23  So. 

170  in.  "App.  527.                        ■  409. 
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panv's  requirements,  and  he  mails  a  check  for  the  amount  clue 
within  the  proper  time,  the  company  will  be  estopped  from  claim- 
ing a  forfeiture  for  nonpa^^inent.^  The  general  rule  may  also  be 
thus  stated:  Payment  is  not  effected  by  giving  a  check  or  draft 
where  it  is  not  expressly  agTeed  that  it  shall  so  operate  and  the 
acceptance  thereof  for  a  del)t  is  conditional  upon  ])ayment  of  the 
check  or  draft  when  presented  and  this  applies  where  a  draft  given 
for  part  of  the  premium  is  not  paid  in  which  case  the  policy  will 
lapse  and  become  inoperative.^  The  application  of  this  general 
rule  to  the  payment  of  premiums  is,  however,  subject  to  exceptions 
and  qualifications  for  a  check,  draft,  or  note,  may  be  accepted 
under  such  circumstances  as  to  clearly  indicate  that  a  payment  of 
the  premium  was  effected  thereby,  at  least  so  as  to  continue  the 
policy  in  force  and  preclude  a  forfeiture  and  this  is  so  held  even 
though  said  check,  draft,  or  note  be  not  paid  when  due  or  be  dis- 
honored.* Again,  although  the  insurer  has  a  right  to  demand  cash 
in  payment  of  a  premium  it  may  w^aive  such  right  and  accept  the 
p)ayment  notes,  checks,  or  drafts,  or  any  other  thing  of  value. ^ 

Payment  may  also  be  made  by  check  and  note.^  And  payment 
is  made  of  the  premium  where  a  draft  therefor  is  sent  insurer  and 
it  obtains  the  money  thereon  and  retains  and  the  effect  as  payment 
is  not  changed  by  a  subsequent  disclaimer  of  acceptance  for  that 
purpose  and  a  statement  that  it  had  been  kept  on  deposit.'^  So  pay- 
ment by  check  may  be  warranted  by  an  express  direction  of  the 
company  or  its  agent,  as  where  it  is  delivered  or  mailed  or  sent  by 
express  to  the  agent  or  the  company  under  such  request ;  ®  again 

^Kenyon    v.    Knights    Templar   &  hot  v.  Metropolitan  Life  Ins.  Co.  142 

Masonic  Mutual  Aid  Assn.  122  N.  Y.  Fed.  694,  74  C.  C.  A.  26,  35  Ins.  L. 

247,  25  N.  E.  299,  33  N.  Y.  St.  Rep.  J.   548    (certiorari   denied  in   Metro- 

467,  19  Ins.  L.  J.  1020;  Guilfovle  v.  politan  Life  Ins.  Co.  v.  Talbot,  202 

National  Life  Assoc.  55  N.  Y.  Supp.  U.   S.  619,  50  L.  ed.  1174,  20   Sup. 

236,  36  App.  Div.  343;   Continental  Ct.  765)  where  the  question  was  held- 

Ins.   Co.  of  N.  Y.  V.  Hargrave,  131  one  for  the  jury  but  the  point  was 

Kv.  837,  116  S.  W.  256.  fullv  discussed,— Shelly,  C.  J. 

3  Mutual  Life  Ins.  Co.  v.  Chatta-  ^  ^yj^tual  Life  Ins.  Co.  v.  Chatta- 
nooga Savings  Bank,  —  Okla.  — ,  nooga  Savings  Bank,  —  Okla.  — , 
L.R.A.1916A,  669,  150  Pac.  190.  L.R.A.1916A,  669,  150  Pac.  190. 

On  check  or  draft  as  payment  of  ^  Morris  &  Co.  v.  Rhode  Island  Ins. 

insurance     premium,     see     note     in  Co.  of  Providence,  181  111.  App.  500. 

L.R.A.1916A,    674;     on    commercial  "^  Lif e    Insurance    Clearing    Co.    v. 

paper   as    payment,   see    note   in    35  Altshuler,  55  Neb.  341,  75  N.  W.  862, 

L.R.A.(N.S.)"84;  on  promissory  note  53  Neb.  481,  73  N.  W.  942,  27  Ins, 

as  payment,  see  note  in  5  B.  R.   C.  L.  J.  262. 

3n.").    "  ^  Tavloe    v.    Merchants'    Fire    Ins. 

*  Mutual  Life  Ins.   Co.  v.   Chatta-  Co.  9^How.    (50   U.   S.)    390,  13  L. 

nooga    Savings    Bank.   —    Okla.   — ,  ed.  187. 
L.R.A.1916A,  669,  150  Pac.  190;  Tal- 
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it  has  been  held  that  payment  by  clieck  may  be  vaHd  even  though 
the  pame  has  been  dishonored.^  aUhougli  it  would  seem  that  a 
check  must  at  least  be  valid  when  received.^**  So  where  a  check  is 
sent  as  payment  of  an  instalment  of  premium,  but  is  not  received 
nor  accepted  as  payment,  nor  pleaded  as  such,  nor  ever  j)aid,  and 
the  insured  did  not  at  any  time  after  the  check  was  drawn  have 
funds  in  the  drawee  bank,  sufficient  to  pay  it,  the  mailing  and 
.^ending  of  the  check  is  not  payment  of  the  instalment  of  premium 
due,  but  in  an  action  to  recover  on  the  policy,  evidence  of  the  mail- 
ing of  such  check  is  admissible  to  show  that  the  insured  had  not 
abandoned  his  contract,  and  that  he  considered  himself  bound 
thereon. ^^  It  is  held  that  payment  by  check  is  not  valid  Avhere  the 
policy  expres.sly  stipulates  for  some  other  mode.^^  But  there  is  no 
valid  reason  why  both  the  company  and  its  agent  with  the  requisite 
authority  may  not  waive  a  stipulated  mode  of  payment,  as  well  as 
other  conditions. ^^  So  that,  even  though  insured  is  directed  by 
the  usual  formal  notice  to  remit  in  some  other  way,  payment  by 
check  is  good  if  received  without  objection.^* 

As  to  part  payment,  where  a  check  was  sent  on  account  of  pre- 
miums on  policies,  with  a  promise  to  send  more  soon,  but  it  leaves 
a  part  of  the  premium  on  one  of  the  policies  unpaid  and  the  agent 
accepts  the  check  and  collects  the  money  the  insurer  is  liable  as  the 
agent  had  the  right  to  have  payment  in  full  of  the  premium.^^ 

Checks  given  an  agent  of  insurer  to  reimburse  him  for  premiums 
advanced  the  insurer  are  valid  and  enforceable.^^  But  a  check  sent 
in  payment  of  a  premium  less  a  rebate  is  uncollectible  even  though 
accepted  by  a  sub-agent,  the  insurer  being  responsible  for  such 
agent's  acts.^''  A  check  does  not  of  itself  alone  constitute  payment 
until  the  check  is  paid,  except  there  be  an  agreement  to  that  effect." 

9  JEtna.  Life  Ins.  Co.  v.  Green,  38  Central  Ins.  Co.  v.  National  Protee- 
U.  C.  Q.  B.  45'J.  tive  Ins.  Co.  20  Barb.    (N.  Y.)   468. 

10  See  Tavloe  v.  Merchants'  Fire  ^*  HoUowell  v.  Life  Ins.  Co.  of  Va. 
Ins.  Co.  9  How.  (50  U.  S.)  390,  13  }26  N.  Car  Sgg,  35  S.  E.  616,  29 
L  ed   187  ^^^-  ^"  '^' 

■ii  Walls  V.  Home  Ins.  Co.  114  Kv.     ,  '' ^^^ji'^^t,  ^"^    ^j\^'t   AM^fnJ^-^ 

611,  102  Am.  St.  Rep.  298,  71  S.  W.    ^f^"^"  V"  .    o^^  ' 

r-n   oi  T.-      T     t>        1  i-o  29  Ins.  L.  J.  96b. 

li  I    ^'n'     T         vr  .     ,  T  f         ''  Hall  v.  Krauskopf,  -  Tex.  Civ. 
^^  bee  Meill  v.  Lnion  Mutual  Lite     .         ro  c   w   i^^j 

Ins   Co.  7  Ont.  App.  171.  ^  n  TiUincrhas't  v.  Crai?,  17  Ohio  C. 

13  See  Hodson  v.  Guardian  Life  Ins.  Q^   ^^1,  41  Wklv.  L.  Bui.  531. 
Co.  97  Mass.  144,  93  Ara.  Dec.  73;        "  ea-epn^vieh   "ins.    Co.    v.    Oreiron 

Tayloe   v.   Merchants'   Fire   Ins.   Co.  Improvement    Co.    76   Hun    (N.   Y.) 

9   How.    (50  U.  S.)    390,  13  L.  ed.  194,  58  N.  Y.  St.  Rep.  474,  27  X.  Y. 

187;  Sims  v.  State  Ins.  Co.  47  Mo.  Supp.    794.    alT'd    without    opinion, 

54,    4    Am.    Rep.    311;'  Now    York  148  N.  Y.  758. 
Joyce  Ins.  Vol.  IL — 142.       2'^57 
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§  1144a.  Premiums  paid  out  of  income  or  rents:  infant  life  ten- 
ant.— Where  there  was  an  insurance  by  trustees,  acting  under  stat- 
utory powers,  during  the  minority  of  a  life  tenant  of  settled  estates, 
of  the  mansion  house  and  certain  settled  chattels  and  furniture,  and 
the  premiums  were  taken  out  of  the  income  or  rents,  the  policy 
being  in  the  name  of  the  trustees,  and  the  parties  in  interest  all 
desired  the  house  to  be  rebuilt  but  the  infant  life  tenant  who  was 
not  bound  to  insure  claimed  that  he  was  entitled  to  a  charge  for 
any  amount  expended  as  the  premiums  had  been  paid  out  of  his 
income  and  the  policy  moneys  in  the  trustees'  hands  w^ere  his,  it 
was  held  that  the  infant  life  tenant  was  not  entitled  to  a  charge  and 
the  remainderman  was  entitled  to  have  the  proceeds  on  the  house 
l^olicy  applied  in  rebuilding,  but  that  the  life  tenant  was  entitled 
to  the  amount  recovered  on  the  chattel  policy.^^ 

§  1145.  Payment  with  misappropriated  funds. — It  is  held  in  New 
York  that  if  a  member  who  has  insured  his  life  for  his  wife's  benefit 
pays  the  premiums  until  his  death  wholly  out  of  partnership  money 
misappropriated  by  him,  that  the  surviving  member  is  entitled  to 
the  whole  amount  of  the  insurance,  such  sum  being  less  than  the 
funds  misappropriated.  But  it  remained  an  undecided  question 
before  the  court  as  to  the  result  as  between  the  widow  and  the  sur- 
viving partner  in  case  the  insurance  money  had  exceeded  the 
amount  misappropriated.^" 

§  1146.  By  whom  premium  payable. — The  English  decisions  in 
marine  insurances  seem  to  rest  upon  a  practice  which  is  in  effect  a 

19  Quieke's  Trusts,  In  re  (Poltimore  Optional  with  life  tenant  whether 

V.  Qui(-ke)   77  L.  J.  Ch.  523   [1908]  proceeds  of  insurance  be  used  in  re- 

1  Ch.  187,  98  L.  T.  610,  24  T.  L.  R.  pairs.  Sawyer  v.  Adams,  126  N.  Y. 

23,  under  conveyancing  and  law   of  Supp.  128,  140  App.  Div.  756. 

property  act,  1881   (44  &  45  Vict.  e.  As  to  repairs  and  rebuilding-,  see 

41)   sec.  42;  trustee  act  1893    (56  &  §§  3150  et  seq.  herein. 

57  Vict.   c.  53)    sec.  18    (permitting  20  jjolmes    v.    Oilman,    138    N.    Y. 

trustees  to  enter  into  possession,  etc.,  369,  34  Am.  St.  Rep.  463,  20  L.R.A. 

and  to  insure  against  loss  by  fire  and  566,  34  N.  E.  205,  30  Abb.  N.  C.  (N. 

to    pay    premiums    out    of    the    in-  Y.)  213,  52  N.  Y.  St.  Rep.  873;  dis- 

comc,    etc.)    and   as   to   the   recovery  tinijuislung  Central  National  Bank  v. 

under  fires   prevention    (Metropolis)  Hume,  128  U.  S.  195,  32  L.  ed.  370, 

act.  1774  (14  Geo.  III.  c.  78)  sec.  83  9    Sup.    Ct.    41,   rev'g    64   Hun    (N. 

(under  which  any  person  interested  Y.)  227,  46  N.  Y.  St.  Rep.  110.     See 

eoulri  insist  upon  having  the  money  Holmes  v.  Davenport,  18  N.  Y.  Supp. 

applied  in  rebuilding,  and  the  chattels  56.      See    chapters    on    beneficiaries 

were  not  within  this  act)  ;   Seymour  "herein. 

v.  Vernon  (1852)  16  Jur.  189;  War-  As  to  payment  with  trust  funds: 

wicker  v.  Bretnall    (1882)    23  Ch.  D.  wife's  money,  see  Bromley  v.  Cleve- 

188;  Ganssen  v.  Whatman   (190.5)  98  land.  Cincinnati,  Chicago  &  St.  Louis 

L.  T.  101,  distinguished  on  first  point,  Ry.  Co.  103  Wis.  502,  79  N.  W.  741. 
followed  on  second  point. 
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system  of  credits  between  the  broker  and  the  assurer  for  the  pre- 
mium, which  is  considered  }»{iid  a^  between  the  latter  and  tlie  ns- 
sured.*  But  here  the  premium  is  due  from  the  party  insured  in 
the  absence  of  some  agreement  or  course  of  dealing  to  the  contrary-, 
and  even  though  notes  may  be  given  by  an  agent  or  broker  and 
accepted  for  the  premium,  yet  where  the  contract  provides  for  a 
deduction  or  setoff  from  the  loss  of  the  unpaid  premium,  the  even- 
tual liability  of  the  insured  is  practically  brought  about  in  case  of  a 
loss  where  such  premium  note  is  unpaid  at  the  time.*  If  it  is  the 
owners  duty  to  procure  insuranc-e  he  may  have  recourse  for  the 
amount  of  the  premium  upon  the  hirer  of  a  vessel  who  has  agreed 
to  "pay  the  insurance." ' 

§  1147.  Premiums  paid  by  debtor  in  fraud  of  creditors:  husband 
and  wife. — If  a  debtor  takes  out  a  policy  upon  his  life  payable  to 
his  wife  and  childien.  and  pays  the  premiums  thereon,  such  policy 
is  not  within  the  protection  of  the  statute  p»ermitting  insurance  by 
one  for  the  benefit  of  his  wife  and  children  to  the  exclusion  of 
creditors,  for  such  payments  of  premiums  are  in  effect  gifts  to  the 
beneficiary,  and  void  and  fraudulent  against  then  existing  credi- 
tors, and  money  so  paid  constitutes  equitable  assets,  which  may  be 
reached  by  a  judgment  creditor  of  the  insured  decedent.* 

§  1148.  Payment  by  and  liability  of  third  party:  beneficiary: 
lien  on  policy.' — ^Vhile  anyone  may  pay  the  premiums,  yet  if  they 
are  paid  by  a  stranger  he  does  not,  by  reason  of  the  mere  fact  of 
the  payment  itself  in  the  absence  of  a  contract  with  the  party  en- 
titled to  the  benefit,  obtain  any  title  to  the  policy,  even  though  such 
payment  be  made  in  good  faith ;  *  although  it  is  held  that  the  fact 

^  Power  V.  Butcher.  10  Bam.  &  C.  Dodge  v.  Union  Zdarine  Ins.  Co.  17 

329.  per  Bavlev,  J.,  340,  and  Parke,  Mass.  471. 

B.,  347,  13  Eng.  Eul.  Cas.  407 :  Beck-  *  Citr  of  Detroit  v.  Gmmmond,  121 

with  V.  BuUen.  S  El.  &  B.  6S5:  Edgar  Fed.  963.  5S  C.  C.  A.  301. 

V.  Fowler,  3  East.  •222:  Great  West  *  Merchanis  &  Miners"  Transporta- 

em  Ins.  Co.  v.  Cunliffe,  33  L.  J.  Com.  tion  Co.  v.  Borland,  53  X.  J.  Eq.  282, 

P.  13:  Minett  t.  Forrester.  4  Taunt.  40  Cent.  L.  J.  403,  31  Atl.  272:  act 

541.     And  see  sec.   700,  ante.     See  Feb.  19,  ISol:  amended  act,  .March 

1  Amould  on  Marine  Ins.  (Perkins'  8,  1871;  Rev.  p.  640.  See  §§  879  et 
ed.  1850)  109  et  seq.:  Id.  (Maclach-  seq.  herein  for  consideration  of  this 
lans  ed.  1887)   193^97:  Id.   (Sth  ed.  question. 

Hart  &  Simev)  sees.  104  et  seq.,  pp.  *  See  §  75  herein. 

142  et  seq.:   17  Earl  of  Halsbury's  «  Burridge  v.  Row.  1  Tounge  &  C. 

Laws  of  England,  sees.  6S9  et  seq.,  Ch.  1S3.     In  tl  is  case  the  vuc-<han- 

pp.  347  et  seq.,  for  course  of  practice  cellor.   Lord   Justice    Kmght    Bruce, 

concerning  premiums  between  broker  sa\-s:     "Xoth                 '    -  '              "  d 

and  underwriter  in  England.  to  me  has  had                        .                 g 

*  See  Hurlburt  v.  Pacific  Ins.  Co.  me  that  without  any  contract  for  that 

2  Sum.  (U.  S.  C.  C.)  271:  Columbian  purpose,  the  mere  •  '-g 
Ins.    Co.    v.    Bean.    113    Mass.    541:  pa^^nents  of  the  pr.                           er 
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alone  that  some  one  other  than  a.'fsi'ired  or  a  beneficiarv  under  a 


necessary  it  might  be  for  the  preser-  premiums  than  she  receives  from  the 
vation  of  the  property,  would  give  company.  And  by  what  rule  are  we 
the  party  making  these  payments  a  to  confine  the  right  of  recovery  to  a 
title  to  the  property.  I  am  not  aware  near  relative  of  the  deceased,  or  to 
that  there  is  any  authority  or  priu-  limit  it  to  premiums  paid,  not  to 
ciple  in  support  of  any  such  propo-  exceed  the  amount  of  the  policy? 
sition."  Id.  191,  holding  that  the  .  .  .  The  learned  counsel  for  ap- 
voluntary  payment  of  premiums  con-  pellant  has  cited  many  cases,  and 
fers  no  interest  on  the  payer  in  the  seems  to  have  diligently,  but  unsuc- 
policy.  In  Meir  v.  Meir,  88  Mo.  566,  cessfuUy,  searched  for  anything  in 
the  court  affirms  the  judgment  in  15  the  books  which  will  sustain  his  posi- 
Mo.  App.  68,  on  the  ground  and  for  tion,  that  one  who  has  paid  the 
the  reasons  stated  therein,  and  in  the  premiums  to  keep  alive  a  policy  with- 
latter  case  the  court,  per  Bakewell,  out  the  consent  of  the  beneficiary,  and 
J.,  says :  "In  the  case  of  an  insur-  for  the  beneficiaryj  might  claim  a  lien 
ance  policy  the  money  belongs  to  the  upon  the  fund  after  it  became  pay- 
beneficiary  upon  the  happening  of  the  able,  or  recover  the  premiums  from 
event  provided  for,  and  we  know  of  the  beneficiary  after  the  money  was 
no  policy  of  the  law  that  the  benefici-  paid  by  the  company."  Id.  75-77. 
ary  takes  it  from  the  company  with  In  Ayhvin  v.  Witty,  30  L.  J.  Ch.  N. 
the  burthen  of  repaying  to  any  un-  S.  pt.  2,  860,  the  syllabus  reads  as  fol- 
known  persons  who  may  have  present-  lows :  "D  &  P,  under  a  covenant  in 
ed  it  to  him,  the  premiums  paid  by  the  mortgage  deed,  paid  the  premiums 
them  without  his  consent  to  keep  the  on  a  life  policy,  forming  part  of  the 
policy  alive.  .  .  .  We  know  of  no  security,  as  sureties.  By  a  contem- 
particular  policy  which  the  law  in  poraneous  instrument  to  which  they 
the  interests  of  society  has  as  to  the  were  not  parties,  the  equity  of  re- 
keeping  in  existence  of  insurance  demption  was  assigned  in  trust  for 
policies  without  the  knowledge  or  con-  the  benefit  of  the  creditors  of  the 
sent  of  the  beneficiary.  If,  contrary  mortgagor,  and  D  signed  the  trust 
to  the  established  doctrine  that  one  deed  as  a  creditor.  The  mortgage  was 
can  be  made  the  debtor  of  another  by  paid  off,  and  the  policy  was  sold  by 
the  mere  act  of  the  would-be  creditor,  the  trustees  of  the  creditors'  deed 
and  against  the  will  or  without  the  under  a  power  contained  therein.  A 
co-operation  of  the  debtor,  we  are,  in  creditors'  suit  being  instituted,  it  was 
the  case  of  life  insurance  contracts,  held  that  the  creditors  were  not  en- 
to  admit  this  proposed  exception  to  titled  to  take  the  money  produced  by 
the  general  rule.  Where  are  we  to  a  sale  of  the  policy  without  making 
draw  the  line?  Is  the  widow  and  payment  in  satisfaction  of  the  premi- 
beneficiary.  to  take  the  fund  subject  urns  paid  by  D.  &  P."  In  Leslie  v. 
to  any  claims  of  any  and  all  persons  French,  L.  R.  23  Ch.  D.  552,  561,  16 
who  can  show  that  tliey  have  lent  Eng.  Rul.  Cas.  97,  Fry,  L.  J.,  says: 
money  to  the  insured  husband  to  pay  "I  will  first  consider  the  case  of  pay- 
his  premiums,  or  paid  them,  or  any  ments  by  a  mere  stranger.  On  prin- 
of  them,  at  his  request?  If  so,  the  ciple,  it  is  difficult,  if  not  impossible, 
beneficiary  will  take  her  money  from  to  see  why  such  payments  which, 
the  insurance  com|)any  under  circum-  when  made  without  contract  or  re- 
stances  of  risk  similar  to  those  at-  quest,  are  a  mere  impertinence,  should 
taching  to  the  purchase  of  stock,  with-  create  a  lien  upon  the  jiroperty.  It 
out  knowing  what  amount  may  have  is  evident  that  in  themselves  they 
been  paid  upon  it,  and  she  may  be-  would  not  even  create  a  ground  of 
come   liable  for  a  larger  amount  in  personal    action    against    the    person 
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life  policy  pay?  the  premium?  does  not  avoid  the  policy'  and  a 
beneficiary  who  voluntarily,  in  the  absence  of  such  a  contract,  pays 
the  assessments  on  a  certificate  in  a  benefit  society,  acquires  thereby 
no  vested  interest  to  the  fund  as  against  a  beneficiary  thereafter 
validly  designated.'  But  a  beneficiary  acquires  a  vested  interest 
where  she  pays  assessments  under  an  agreement  to  pay  them.® 
Again,  a  trustee  may^be  allowed  for  premiums  paid  under  that  par- 
ticular policy  of  which  he  is  trustee;^"  and  he  also  has  a  right  to 
indemnity  out  of  the  trust  property  for  money  expended  by  him  in 
its  preservation.^^  So  one  advancing  money  to  pay  premiums  on  a 
life  policy  is  entitled  to  reimbursement  from  the  proceeds  of  the 
policy. ^^  And  an  equitable  interest  in  the  proceeds  may  arise  in 
favor  of  a  person  who  pays  premiums  on  a  life  policy.^'  So  a  con- 
tract to  pay  premiums  may  be  valid  in  equity  as  to  a  minor  bene- 
ficiary, and  give  a  right  to  recover  the  amount  out  of  the  insurance 
money.^*  And  a  wife  may  obtain  an  equitable  lien  upon  the 
amount  due  under  a  certificate  when  she  advances  the  assessments." 
But  it  is  also  decided  that  no  equities  are  created  in  favor  of  a  third 
person  who  without  an  agreement  so  to  do  pays  premiums  on  a 
certificate  as  such  payments  are  gratuitous.^^     So  payment  of  pre- 


eased  by  the  payment,  for  it  is  cer- 
tain that 


9  Callahan  v.  Supreme  Tent  Knights 

moneys  paid  by  A   for  B  of  Maccabees  of  the  World.  121  N. 

give    no    right   qf    action    against    B,  Y.  Supp.  ."354.     See  §  742  herein, 

unless  they  are  paid  upon  his  recjuest.  ^°  Cliapin  v.  Fellows,  36  Conn.  132, 

.      .      The    authorities    appear    to  4  Am.  Rep.  49;  In  re  Earl  of  Win- 

me    to    be    clear    upon    this    point."  chelsea,  39  Ch.  D.  169. 

Citing  Burridge  v.  Row,  1  Younge  &  ^^  Leslie  v.   French,  L.  R.   23  Ch. 

C.    Ch.    183;    Clack    v.    Holland,    19  D.  552,  560,  16  Eng.   Rui.   Cas.  9/. 

Beav.  262,  and  considering  other  an-  per  Fi'y,  L.  J. 

alogous  cases.  See  chapter  herein  as  ^^  Connecticut  Mutual  Life  Ins.  Co. 
to  assignment.  An  assignee  of  a  life  v.  Dunscomb,  108  Tenn.  724,  o8 
policy,  assigned  as  security  against  a  L.R.A.  694^  91  Am.  St.  Rep.  769, 
contingent  liabilily,  dependent  upon  69  S.  "\V.  345;  Morgan  v.  nin- 
ths assured's  hfe,  is  not  liable  to  as-  tual  Benefit  Life  Ins.  Co.  116  N. 
sured's  estate  for  failure  to  apjtly  y.  Supp.  989,  132  App.  Div.  455 
money  given  him  by  a  third  person  (paid  at  request  of  insured  and  henc- 
to  pay  premiums,  where  he  has  not  fieiary).  See  §§  869-871  herein, 
agreed    to    pay    them.      Killoran    v.  13  Kritline   v^Odd   Fellows'    Bone- 


Sweet,  72  Hun  (N.  Y.)  194.  55  N.  Y. 
St.  Rep.  482. 

'  Moreast  v.  Manhattan  Life  Ins. 
Co.  32  R.  I.  557,  79  Atl.  932.  But 
see  as  to  wager  policies  §§  894  et  seq. 
herein. 

8Xix  V.  Donovan    (N.  Y.   Citv   Ct. 


ficial  Assoc.  7  Ohio  N.  P.  439,  5  Ohio 
S.  C.  P.  Dec.  592. 

1*  Hodge  V.  Ellis,  76  Ga.  272. 

15  National  Mutual  Aid  Soc.  v.  Lu- 
poid, 101  Pa.  St.  Ill;  Weiserl  v. 
Muehl,  81  Kv.  336,  5   Ky.   L.   Rop. 


1892)  46  N.  Y.  St.  Rep.  21,  18  N.  Y.    2S5.     See  §§  869-871  herein. 
Supp.  435,  49  L.R.A.   750n.     As  to        i«  Leftwich  v.  ^^  ells,  101  \  a.  ^oo, 
vested  inleresl  of  beneiiciary,  see  §§    43  S.  E.  364. 
730  et  seq.  herein. 
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miums  for  another  by  a  person  not  authorized  precludes  recovery 
thereof  from  the  former.^'' 

But  in  a  case  where  an  employee's  life  was  insured  and  the  pohcy 
assigned  to  the  employer,  conditioned  upon  his  paying  the  pre- 
miums and  increasing  the  employee's  salary,  it  was  held  that,  upon 
his  discharging  the  employee  shortly  after  such  assignment  and 
tlie  decease  of  the  employee,  the  latter's  executors  could  recover  the 
amount  of  the  policy  less  the  premiums  a^ctually  paid  by  the  em- 
ployer. ^^    And  when  a  person  not  being  the  owner  of  a  pohcy,  nor 
bound  to  pay  the  premium,  but  having  some  interest,  or  color  of 
interest,  in  it,  voluntarily  pays  the  premiums  thereon,  and  thus 
keeps  it  alive  for  the  benefit  of  a  third  party,  he  is  entitled  to  a  lien 
on  the  proceeds  of  the  policy  to  secure  the  repayment  of  the  ad- 
vances.i^    So  a  mortgagee  may  be  entitled  to  credit  for  premiums 
paid  by  him  where  the  mortgagor  fails  to  keep  his  contract  to 
insure  the  property  and  the  mortgagee  himself  effects  a  policy,20 
and  a  feme  covert  who  pays  the  premiums  on  policies  assigned  to 
her  for  a  settlement  upon  her  is-  entitled  to  a  lien  on  the  proceeds.^ 
Again,  it  has  been  held  that  if  one,  under  a  supposition  that  he  is 
the  owner  of  the  policy,  pays  premiums  thereon,  he  may  recover 
back  the  same.^    And  a  third  party  may  become  liable  for  assess- 
ments.    Where  a  society   of  which  the   insured  was  a  member 
assumed  the  payment  of  the  premiums  because  the  insured  had 
failed  to  pay  his  weekly  dues  to  it,  it  was  held  that  the  com- 
pany could  elect  to  carry  the  risk  and  hold  the  society  liable  for 
the  premium,  and  that  the  company's  liability  having  become  fixed 
by  failure  to  declare  a  forfeiture  at  the  time  of  the  death  of  the 
insured,  it  was  estopped  to  claim  a  forfeiture.^    It  is  held  in  Illinois  ^ 
that  a  wife  has  title  to  the  insurance  where  she  acts  in  good  faith 
and  under  an  agreement  with  her  husband  that  if  she  would  pay 
an  assessment  due,  and  thereafter  pay  them  as  they  became  due, 
the  fund  should  be  hers,  in  pursuance  of  which  agreement  he  ex- 
ecuted a  paper  making  the  amount  of  the  certificate  payable  to  her. 

"  Ross  V.  Silverman,  24  Misc.  7G2,       ^  Burridge  v.  Row,  1  Younge  &  C. 
53  N.  Y.  Supp.  901.  Ch.    183;    11   L.    J.    Ch.    369,    aff'd 

18  Scott  V.  Roose,  3  Irish  Eq.  170.   13  L.  J.  Ch.  1<3. 

On  validity  of   assignment  of  in-  ^  Gould  v.  Emerson,  99  Mass.  lo4, 

terest   in  life   policv   to   one   paying  96  Am.  Dee.  720. 

premiums,    see    notes    in    3    L.R.A.  ^  Teutonia  Life  Ins.  Co.  v.  Ander- 

(N.S.)     935,    and    33    L.R.A.(N.S.)  son,  <<  111.  384. 

949  4  Swift  V.  Railway  Conductors  Mu- 

19  Stockwell    V.    Mutual    Life    Ins.  tual  Benelit  Assoc'  96  111.  309    (one 
Co.  140   Cal.   198,  98  Am.   St.  Rep.  judge  dissenting). 

25,  73  Pae.  833. 

20Fow]ov  v.   Palmer,  5   Gray    (71 

Mass.)  549'. 
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In  this  case  tlie  fund  was  by  will  made  payable  to  the  daughters  of 
the  husband,  as  permitted  by  the  by-laws  of  the  association,  and 
the  designation  of  the  wife  was  declared  to  be  an  equitable  assign- 
ment, and  also  that  the  interest  of  the  assured  in  the  money  liad 
been  purchased  and  paid  for  by  the  wife,  and  therefore  he  had  at 
his  decease  no  interest  remaining  which  could  pass  by  will.^  The 
beneficiary  also  may  assist  in  paying  premiums  under  an  agree- 
ment to  do  so,  but  the  agreement  fails  and  precludes  rights  based 
thereon,  when  the  beneficiary  ceases  to  pay.^  In  an  English  case  a 
policy  was  effected  as  collateral  security  for  a  loan  granted  on  a 
bond  with  sureties,  and  a  bill  to  restrain  an  action  at  law  against 
the  sureties  was  dismissed  on  the  ground  that  it  did  not  appear  that 
any  recovery  could  be  had  upon  the  policies,'''  although  a  creditor 
and  assignee  may  by  express  agreement,  though  not  otherwise,  be- 
come liable  for  premiums  in  a  policy  held  by  him  as  collateral 
security,^  and  a  bondholder  may  pay  premiums  to  preserve  his 
security  and  have  a  lien  on  the  policy  for  the  amount  paid.^  If 
a  payment  is  made  by  a  third  party  after  death  of  the  insured,  this 
does  not  j)revent  the  company  from  defending  on  the  ground  that 
the  premium  was  overdue  and  the  policy  forfeited,  although  its 
agent  accepted  said  payment  and  gave  an  antedated  receipt  there- 
for.^" And  such  payment  by  a  friend  of  the  insured,  made  after 
his  decease  in  ignorance  thereof,  does  not  operate  as  payment  and 
renewal,  nor  vest  any  rights  in  the  payee  of  the  policy,  although  a 
receipt  is  given,  it  appearing  that  on  learning  of  the  death  the  re- 
ceipt was  returned  and  the  money  paid  back." 

§  1149.  Same  subject:  rules  stated  in  Leslie  v.  French.^^ — j^ 
this  case  the  following  rules  ai'e  stated  by  Fry,  L.  J.:  "In  my 
opinion,  a  lien  may  be  created  upon  the  moneys  secured  by  a  policy 
by  the  payment  of  premiums  in  the  following  cases:  1.  By  con- 
tract with  a  beneficial  owner  of  the  property;  2.  By  reason  of  the 
right  of  trustees  to  an  indemnity  out  of  their  trust  property  for 
money  expended  by  them  in  its  preservation ;  3.  By  subrogation  to 
this  right  of  trustees  of  some  person  who  may  at  their  request  have 

5  See  Garner  v.  Germania  Life  Ins.  ^  Van  Duerson  v.  Scanlan,  7  Gin. 

Co.  110  N.  Y.  266,  1  L.R.A.  256,  18  L.  Bull.  188,  7  Week.  L.  Bull.  188,  8 

N.  E.  130;   17  Abb.  N.  C.    (N.  Y.)  Ohio  Deo.  302. 

7.    See  §  742  herein,  where  this  ques-  ^  McLean  v.  Burr,  16  Mo.  App.  240. 

tion  as  to  the  right  to  make  an  agree-  ^°  Union   Mutual   Life   Ins.    Co.    v. 

ment  vesting  the  fund  is  considered.  McOfillon.  24  Oliio  St.  67. 

«Hill   V.   Hill,  130   111.  App.   278.  ^^  Miller  v.   Central   Life  Ins.   Co. 

See  §  742  herein.  110  111.  102. 

7  Edge  V.  Duke,  18  L.  J.  Ch.  183.  ^^  i^.  r.  23  Ch.  D.  5;52,  560,  16  Lng. 

See  Barker  v.  North  British  Ins.  Co.  Rul.  Cas.  97. 
9  Shaw  &  D.  869. 
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advanced  money  for  the  preservation  of  the  property ;  4.  By  reason 
of  the  right  vested  in  mortgagees  or  other  persons  having  a  charge 
upon  the  poUcy  to  add  to  their  charge  any  moneys  which  have 
been  paid  by  them  to  preserve  the  property."  ^^ 

§  1150.  Payment  by  and  liability  for  premium  of  agent  or  broker. 
— The  agent  of  the  company  may  pay  the  premium  himself  and 
hold  the  assured  responsible  therefor  to  him/*  or  he  may,  in  cer- 
tain cases,  assume  the  payment  thereof ;  ^^  so  as  to  render  him  per- 
sonally liable  therefor  to  insurer  where  the  latter's  charter  does  not 
prohibit  such  extension  of  credit  ^^  and  if  the  company  receive  the 
agent's  note,  signed  by  himself,  the  insured  is  not  obligated  to  the 
insurer  for  the  premium. ^''^  And  where  the  local  agent  assumes 
liability,  takas  a  note  therefor  payable  to  himself,  pays  the  amount 
to  the  insurer  through  the  general  agent  and  is  credited  therewith, 
the  payment  is  effectual. ^^  So  the  company  may  establish  a  system 
of  charging  cash  premiums  to  the  broker,  he  collecting  them  of 
the  assured  and  rendering  a  monthly  account  to  the  compan3^  and 
evidence  of  such  facts  is  admissible  to  establish  such  broker's  lia- 
bility to  the  company,  although  not  for  premiums  not  paid,  on 
policies  which  were  never  delivered  by  the  broker  even  though  he 
has  not  returned  them;  ^^  and  where  the  net  premium  is  charged 
to  insurer's  agent  it  becomes  his  debt  or  obligation  so  as  to  preclude 
the  policy  becoming  forfeited  by  reason  of  a  claimed  failure  to 
pay  the  premium  2°  and  this  is  held  to  be  so  even  though  the  com- 
pany were  insolvent  at  the  time  the  policies  delivered  were  issued 
by  it.^    But  it  is  also  held  that  if  the  money  received  by  the  agent 

13  Citing  on  the  "first"  class,  Ayl-  Liability   of   agent    or   broker   for 

win  V.  Witty,  30  L.  J.  Ch.  N.  S.  pt.  premium,  see  §  681  herein. 

2,  860 ;  on  the  "second"  and  "third,"  As  to  agent's  or  broker's  lien,  see  § 

Clack  V.  Holland,  19  Beav.  262;  Gill  690  herein. 

V.  Downing,  L.  R.  17  Eq.  316 ;  Todd  ^^  Chickering  v.  Globe  Ins.  Co.  116 

V.  Moorehouse,  L.  R.  19  Eq.  69.  Mass.  321. 

1*  Home  Ins.  Co.  v.  Curtis,  32  Mich.  ^^  Williams  v.  Empire  Mutual  An- 

402;  Sheldon  v.  Connecticut  Ins.  Co.  nuitv  &  Life  Ins.  Co.  8  Ga.  App.  303, 

25  Conn.  207,  65  Am.  Dec.  565.     As  68  S.  E.  1082. 

to    practice    in    England    concerning  ^'^  Stackpole    v.    Arnold,   11   Mass. 

premiums  between  broker  and  under-  27,  6  Am.  Dec.  150. 

Avriter,  see  1  Arnould  on  ^Marine  Ins.  ^^  IManhattan  Life  Ins.  Co.  v.  Here- 

( Perkins'  ed.  1850)    109  et  seq.;  Id.  ford.  172  Ala.  431,  55  So.  497. 

(:\raclachlan's  ed.  1887)  193-197;  Id.  i^  Monitor  Mutual  Fire  Ins.  Co.  v. 

(8th  ed.  Hart  &  Simey)  sees.  104  et  Young,  111  Mass.  537. 

seq.,  pp.  142  et  seq.;  17  Earl  of  Hals-  20  p^rea  v.  State  Life  Ins.  Co.  15 

bury's  Laws  of  England,  sees.  689  et  N.  Mex.  399,  110  Pac.  559. 

set].,  pp;  347  et  seq.    See  also  Man-  ^  Monitor  Mutual  Fire  Ins.  Co.  v. 

heim  Ins.  Co.  v.  Chipman  (U.  S.  D.  Young,  111  Mass.  537. 
C.)  124  Fed.  950. 
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has  not  been  paid  over  to  the  company  or  acconnled  for  to  it,  the 
latter  has  no  right  to  the  premium  in  its  agent's  hands  where  it 
has  in  tlie  meantime  become  insolvent,  since  the  consideration  has 
failed  for  which  the  premium  was  given.^  If  a  note  is  given  to  the 
broker  or  agent,  or  he  has  become-  a  creditor  of  the  assured  at  his 
request,  there  is  no  reason  why  an  action  cannot  be  sustained  by 
the  company  in  the  agent  or  broker's  name  against  the  assured  on 
the  note.^  The  i)rincipal  has  been  held  lialjle  on  a  note  given  by 
the  agent  where  the  policy  did  not  expressly  disclose  the  agency, 
even  though  it  impliedly  did  so.*  It  is  also  held  that  a  broker  be- 
comes personally  liable  for  earned  premiums  on  liability  policies 
while  in  force,  obtained  by  him  for  another  without  authority  so  to 
do,  where  said  person  refuses  to  accept  them  and  pay  the  premium.^ 
But  merely  procuring  insurance  for  another  without  collecting  the 
premium  and  without  agreeing  to  pay  it  on  the  part  of  the  broker 
does  not  make  him  liable  therefor.^  If  assured  pays  the  premium 
by  a  settlement  with  its  own  agent  of  their  accounts  and  the  latter 
is  charged  therewith  the  assured  is  nevertheless  liable."^ 

§  1150a.  Payment  to  agent  or  broker. — If  an  agent  has  express 
or  implied  authority  to  receive  payment  of  premiums  a  payment 
thereof  to  such  agent  by  insured  is  sufficient  and  binding.^  And 
where  brokers  are  the  agents  of  the  insurer  for  the  purpose  of  col- 
lecting premiums  a  payment  to  said  brokers  is  binding  even  though 
they  failed  to  pay  a  number  of  premiums  to  the  insurer.^ 

§  1151.  Premiums  paid  out  of  partnership  funds  during  sol- 
vency.—Under  a  New  York  Supreme  Court  decision,  if  a  nicmljcr 
of  a  copartnership  who  has  contributed  all  the  capital  stock  insures 

2  Smith  V.  Binder,  75  III.  492.  "^  Russoll    v.    Merwin,    156    N.    Y. 

3  Taylor  v.  Lowell,  3  Mass.  331,  352,    Supp.  8()2. 

3  Am.  Dec.  141,  per  Sewall,  J.  ^  National  Hotel  Co.  v.  Merchants 

*  Insurance  Co.  of  Pennsylvania  v.  Fire  Assur.  Corp.  oi'  N.  Y.  183  111. 

Smith,  3  Whart.  (Pa.)  520.'    But  see  App.  71;  liankin  v.  Northern  Assur. 

Patapsco   Ins.   Co.  v.   Smith,  6   Har.  C.>.  of  Mu-h.  08  Neb.  1.2,  152  N.  W  . 
& 


hi 

others 

premium,  because  he  only  is  known        g  ^i.,,,,,^;,^  j^g.  Co.  v.  Chipman  (U. 

in  the  ailair,  and  confidence  is  reposed  g    j)    (^m   I'M  Ycd   t150. 

in   liini   alone.      Kincriuon   on    I'l-'-iir-      'wliether   broker  a,<iont    d'   in-^r.ied 

ance  (Meredith's  ed.  1850)  c.  iii.  sec.  ^^  insurer,  see  §  414  lierein. 

6,  P-  69.  On    insurance    airent    ivs    agent    of 

*  ^Etna  Lite  Ins.  Co.  v.  Pelluuu,  5i)  assured   as   to    i)avment,  see  note  in 

Misc.  225,  110  N.  Y.  Supp.  220.  20  L.R.A.  28(i;  on  insurance  broker 

^Columbia  Ins.  Co.  v.  Loeb's  Ins.  as  agent  tor  insured  a.<  to  payment, 

Agency,  187  111.  App.  289.  see  note  in  38   L.R.A. (N.S.)    610. 
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his  life,  and  while  the  firm  is  solvent,  and  there  is  a  credit  of  a  large 
balance  to  him  on  the  firm's  books,  pays  the  premiums  out  of  the 
partnership  funds,  then,  even  though  premiums  are  paid  out  of  the 
apparent  assets  of  the  firm  after  insolvency,  it  is  held  that  as  be- 
tween the  insured's  individual  creditors  and  the  firm's  creditors  the 
proceeds  of  the  insurance  are  the  insured's  individual  assets." 

§  1152.  Payment  of  premium  by  mortgagee:  liability  of  mort- 
gagee for  premium. — A   mortgagee  may  render  himself  liable  for 
the  payment  of  premiums  on  a  policy  taken  out  by  the  mortgagor. 
Thus,  where  the  policy  is  payable  to  the  mortgagee,  and  a  mort- 
gage slip  attached  thereto  provides  that  the  mortgagee  shall  be 
liable  on  demand  for  the  premium  in  ca.se  the  mortgagor  does  not 
pay  it,  and,  in  case  of  an  increase  of  risk,  shall  pay  the  additional 
premium  if  not  paid  by  the  mortgagor,  the  payment  of  such  pre- 
mium by  the  mortgagee  is  not  optional,  but  he  is  liable  therefor  in 
-case  of  nonpayment  by  the  mortgagor."    So  where  the  poHcy  was 
payable  to  the  mortgagee,  and  the  company's  by-laws  provided  that 
alienation  by  the  mortgagor  should  not  affect  the  former's  right  to 
recover,  and  that  the  mortgagee  should  pay  all  assessments  in  case 
of  nonpayment  thereof  by  the  mortgagor  on   demand,   and  the 
mortgagor  failed  to  pay  the  same  when  required,  the  company  was 
held  liable  to  the  mortgagee,  even  though  another  by-law  provided 
that  nonpayment  of  assessments  after  notice  should  avoid  the  pol- 
icy.^2     In  a  Kansas  case  a  mortgage  clause  attached  to  the  policy 
was:  "provided,  that  in  case  the  grantor  or  owner  neglects  or  re- 
fuses to  pay  any  premium  due  under  this  policy,  then,  on  demand, 
the  beneficiary  shall  pay  the  same."     It  was  decided  that  said  pro- 
vision operated  as  a  contract  that  the  beneficiary  would  pay  if  the 
grantor  or  owner  failed  to  do  so,  and  that  it  was  not  a  mere  con- 
dition.^^    But  under  a  New  York  decision  the  mortgagee  is  not 
liable  for  premiums  under  the  proviso  of  the  standard  policy  mort- 
gagee clause  of  the  New  York  Standard  fire  policy  that  in  case  the 
mortgagor  or  owner  shall  neglect  to  pay  any  premium  due  under 
this  policy,  the  mortgagee  or  trustee  shall  on  demand  pay  the 
same,  as  it  is  not  a  covenant  but  a  condition.^*    A  mortgagee  may 
also  obligate  himself  to  pay  the  premiums  and  keep  the  property 
insured  during  the  loan  period,  and  for  failure  so  to  do  may  render 
himself  liable  as  an  insurer.^^    But  where  the  mortgagor  covenants 

10  Bartlett  v.  Goodrich,  91  Hun  (N.  "  Boston  Safe  Deposit  &  Trust  Co. 
Y.)  642,  3G  N.  Y.  Supp.  770.  v.  Thomas,  59  Kan.  470,  53  Pac.  472. 

11  St.  Paul  Fire  &  Marine  Ins.  Co.  i*  Covkendall  v.  Bhickmer,  146  N. 
T.  Upton,  2  N.  Dak.  229,  50  N.  W.  Y.  Supp.  631,  161  App.  Div.  11. 
702,  21  Ins.  L.  J.  190.  ^^  Soule  v.  Union  Bank,  30  How. 

12  Francis   v.    Butler  Mutual   Fire  Pr.    (N.  Y.)   105,  45  Barb.   (N.  Y.) 
Ins.  Co.  7  R.  I.  159.  111. 
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to  pay  tlio  premiums,  with  aiithoritv  given  the  holder  of  a  mort- 
gage as  collateral  to  pay  in  case  the  former  does  not,  such  mortgage 
holder  can  only  recover  nominal  damages  for  failure  to  pay  the 
premiums  as  stipulated.^*'  I5ut  where  a  broker  effected  a  policy  for 
a  shipowner,  and  thereafter  the  mortgagees  were  named  in  the 
policy,  they  were  held  not  liable  for  the  ]>remium.^' 

§  1153.  Payment  of  premium  by  mortgagor:  right  to  proceeds. — 
If  it  is  covenanted  in  the  mortgage  that  the  premi?^cs  hIuiII  be  kei;t 
insured  by  the  mortgagor,  and,  in  case  of  his  failure  to  do  so,  the 
mortgagee  shall  be  entitled  so  to  do,  and  he  does  insure,  the  mort- 
gagor having  failed  to  insure,  he  may,  in  settlement  of  the  account, 
charge  any  moneys  paid  for  insurance  against  the  mortgagor.^^ 
If  the  mortgage  covenants  that  the  mortgagor  shall  insure,  and 
that  if  he  does  not  the  mortgagee  may  do  so,  and  the  premiums 
paid  shall  be  deemed  secured  by  the  mortgage,  and  a  policy  is 
issued  to  the  mortgagee  upon  his  interest,  under  an  agreement  that 
the  insured  shall  assign  to  the  insurer  an  interest  in  the  mortgage 
equal  to  the  amount  of  loss  paid,  the  insurer  may  pay  the  amount 
of  the  loss,  together  with  the  premiums  to  the  assured,  and  is 
entitled  to  the  subrogation  stipulated,  and  in  an  action  to  foreclose 
the  mortgage  neither  the  mortgagor  nor  his  grantee  can  claim  an 
application  of  the  amount  of  insurance  as  payment  upon  the  mort- 
gage.^^  But  if  the  mortgagee  insure  at  the  ex))ense  of  the  mort- 
gagor, he  must  account  to  him  for  the  proceeds  on  the  mortgage 
debt.^°  If  the  mortgagor  is  neither  responsible  for  the  premiums 
nor  pays  them,  but  they  are  paid  by  the  mortgagee  on  an  insurance 
effected  on  his  own  account,  the  mortgagor  can  claim  no  benefit 
under  the  policy.^  In  so  far  as  it  is  not  necessary  that  the  premium 
be  paid  by  the  per.-5on  whose  interest  is  insured,  it  constitutes  no 
defense  to  an  action  by  a  mortgagee  suing  on  the  mortgage  clause 
contained  in  a  policy  that  the  mortgagor  who  paid  the  premium 

^^  National  Assur.  Ins.  Co.  v.  Best,  Y.  619,  624 ;  Kernochan  v.  New  York 

2  Hurl.  &  N.  605.  Bowery  Fire  Insurance  Co.  17  N.  Y. 

1'^  Roxburgh  V.   Thomson,  22  Sess.  428,  441,  aft'u-  :>   Ducr   1.     Evaniiue 

Cas.  (2(1  Ser.  Cases  in  Scot.  Ct.  Sess.  Pendleton   v.  ^Elliott,   67   Mich.   496, 

1859-60)  1187.  35  N.  W.  97. 

^8  Overby  v.  Fayetteville  Benefit  &  As   to   subrogation :    insurance   by 

Life  Assoc.  81  N.  C.  56.  mortgagee  where  mortgagor  pays  or 

^^  So  held  in  Foster  v.  Van  Reed,  under  provisinn  t)t'  niort^age  may  be 

70    N.    Y.    19,    26    Am.     l\ep.    544,  charged    with    premium,    see    §    3559 

rev'g    5    Hun    (N.     Y.)     321.       See  herein. 

Norwich  Fire  Ins.  Co.  v.  Boomer,  52  ^°  Pendleton    v.    Elliott.    07    Mich. 

111.  442,  443.  4  Am.  Rep.  618;  Con-  496.  35  X.  W.  97. 

cord  Union  Mutual  Fire  Ins.  Co.  v.  ^  Pendleton     v.    Fdliott,    67    Midi. 

Woodbury,    45     Me.    447;     Cone    v.  -196.    35    N.    W.    97.      See    While    v. 

Niagara    Fire    Insurance    Co.    00    N.  I>rowu,  2  Cush.  (50  Mass.)  412;  Con- 

2267 


§  1154  JOYCE  ON  INSURANCE 

has  no  insurable  interest,  as  the  pohcy  was  at  no  time  valid  as  to 
him.^ 

§  1154,  When  mortgagor  may  be  charged  for  premiums  paid  by 
mortgagee. — In  determining  the  right  of  the  mortgagee  to  insure 
and  charge  the  premiums  to  the  fund  or  mortgagor,  consideration 
must  be  given  to  the  fact  whether  under  the  covenants  of  the  mort- 
gage or  some  contract  the  mortgagor  has  obligated  himself  to  in- 
sure, and  has  broken  the  agreement.  Sometimes  the  contract 
provides  that  the  premiums  paid  in  such  case  shall  be  a  lien  upon 
the  premises,  or  the  mortgagee  may  have  insured  at  the  mort- 
gagor's request,  or  it  may  be  conditioned  to  be  at  his  expense  or  that 
the  premium  shall  be  repaid.  The  fact  whether  the  insurance  is 
effected  by  the  mortgagee  upon  his  own  interest  is  a  determining 
factor.  In  brief,  the  covenants  of  the  mortgage  or  contracts  of  the 
parties  thereto,  or  the  express  or  implied  authorization  of  the  mort- 
gagor and  the  insurance  carried  by  the  insured  are  all  material 
factors  in  the  question,  and  a  statutory  provision  may  determine 
the  point;  as  in  Connecticut,  where  it  is  provided  that  premiums 
so  paid  by  the  mortgagee  are  made  part  of  the  mortgage  debt,^  al- 
though it  would  not  necessarily  be  conclusive.  The  rule  may, 
however,  be  stated  as  follows:  The  mortgagee  may  charge  the  fund 
or  the  mortgagor  with  the  premiums  paid  by  him  where  the  mort- 
Q-Rffor  has  covenanted  or  contracted  to,  insure  and  fails  to  perform, 
and  the  mortgagee  himself  insures ;  *  where  the  covenant  in  the 
mortgage  is  that  the  mortgagor  shall  insure,  and  if  he  does  not, 
then  that  the  mortgagee  may  insure,  and  the  premiums  paid  shall 
be  a  lien  upon  the  premises ;  ^  or  in  case  the  mortgagee  effect  the 
policy  at  the  mortgagor's  request ;  ^  or  where  there  is  a  covenant  in 
the  mortgage  authorizing  the  mortgagee  to  insure  at  the  expense 
of  the  mortgagor,  and  a  condition  for  the  repayment  of  premiums 
advanced,  and  the  premiums  so  paid  are  chargeable  against  the 
fund,  there  being  subsequent  mortgages  on  the  property  which  was 
sold  under  a  decree  and  obtained  by  the  first  mortgagee,  the  pro- 

eord  Union  Mutual  Fire  Ins.  Co.  v.  ville  Building  &  Loan  Assoc.  81  N. 

Woodbury,   45   Me.   447;    Stinchfield  C.  56;  Bliss  on  Life  Ins.   (ed.  1872) 

V.  Milliken,  71  Me.  567.  sec.  421. 

2  Smith  V.  Union  Ins.  Co.  25  R.  I.  ^  Foster  v.  Van  Reed,  5  Hun  (N. 
260,  105  Am.  St.  Rep.  882,  55  Atl.  Y.)  321.  Although  reversed  in  70 
715.  N.  Y.  19,  it  is  not  disputed  that  the 

3  Gen.  Stat.  1887,  p.  358;  Rev.  rule  as  applied  to  the  facts  stated  in 
Stat.  1888.  the   text   Avould   have   governed,   had 

•*  See  Hodgson  v.  Hodgson,  2  Keen,    not   the   mortgagee   insured   his   own 
704;   Johnson   v.   Hosford,   110   Ind.    interest  as  such. 
572,  12  N.  E.  522;  Overby  v.  Fayette-        ^  Mix  v.  Hotchkiss,  14  Conn.  31. 
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oeeds  beyond  the  debt  due  him  being  paid  into  court.'  But  the 
insurance  must  actually  have  been  obtained  to  entitle  the  mort- 
gagee to  charge  the  mortgagor  or  the  fund.^ 

§  1155.  When  premiums  not  chargeable  to  mortgagor. — When  a 
mortgage  insure  his  own  interest,  he  is  not,  as  a  matter  of  course, 
entitled  to  charge  the  premium  to  the  estate,^  and  unless  there  is 
some  covenant  in  the  mortgage,  or  some  agreement  by  which  the 
mortgagor  is  obligated  to  pay  the  premium,  or  under  which  it  may 
be  chargeable  to  the  fund  or  to  him,  or  unless  there  is  some  express 
.  -or  implied  authorization  from  the  mortgagor  to  insure,  the  mort- 
gagee cannot  charge  the  premiums  on  policies  effected  by  himself, 
since  he  cannot  thereby  add  to  the  mortgage  debt,  and  it  is  even 
held  that  there  must  be  some  express  contract  either  to  effect  a  policy 
or  requiring  the  mortgagor  to  insure." 

§  1156.  Payment  of  premium  as  connected  with  subrogation: 
mortgagor:  mortgagee. — In  the  absence  of  an  express  stipulation  in 
the  policy  as  to  the  nisurer's  right  of  subrogation,"  if  the  mortgagee 
effects  an  insurance  in  his  own  name  and  pays  the  premium,  it  is 
held  that  the  insurer  is  entitled  to  become  subrogated  to  his  rights 

■^  Burgess   v.   Southbridge    Savings  taken  out  by  the  mortgagor  depends 

Bank,  2  Fed.  500.     See  also  on  this  wholly   upon   contract,   and  that   his 

point  Fowley  v.  Palmer,  5  Gray   (71  right  to  invoke  the  aid  of  a  court  of 

Mass.)     549;     Carr    v.    Hodge,'    130  equity  to  enforce  a  hen  upon  money 

Mass.  55.  arising     from     unassigned     policies, 

8  Bliss  on  Life  Ins.  (ed.  1872)  sec.  effected  by  and  in  the  name  of  the 
421,  ciiiiiy  Grey  v.  Ellison,  1  Gill  mortgagor,  depends  entirely  upon  the 
438,  25  L.  J.  Ch.  606.  existence  of  an  unperformed  execu- 

9  Pierce  v.  Faunce,  53  Me.  351.  tory  agreement  on  the  part  of  the 
See  Fowley  v.  Palmer,  5  Gray  (71  mortgagor."  Id.  540.  In  Faure  v. 
Mass  )  549.  Winans,  Hopk.  Ch.   (N.  Y.)   283.  14 

lobodson  V.  Loud,  8  Hare,  210,  4  Am.  Dec.  545  (2d  ed.  322)  it  is  held 
De  Gex  &  S.  575.  The  syllabus  in  that  "the  expense  of  insurance 
this  case  (8  Hare)  reads:  "Amort-  against  tire  is  not  a  charge  upon 
ga^-ee  of  houses  who  is  not  by  express  mortgaged  premises,  unless  by  ex- 
contract  with  the  mortgagor  entitled  press  agreement  of  the  mortgagor  or 
to  insure  the  premises  against  fire  the  owner  of  the  estate." 
at  the  mortgagor's  expense,  nor  to  "  Dick  v.  Franklin  Ins.  Co.  10  :Mo. 
require  the  mortgagor  so  to  insure  App.  376  (so  stipulated);  Traders' 
them,  is  not  entitled  to  add  to  liis  Ins.  Co.  v.  Race,  142  111.  338,  31  N. 
mortgage  debt,  and  charge  upon  the  E.  392,  atT'g  s.  c.  29  N.  E.  846 
property  the  premiums  which  he  may  (stipulation  for  subrogation  if  coin- 
pay  for  such  insurance  effected  by  pany  paid  mortgagee,  claiming  that 
him  without  the  ])rivity  of  the  mort-  no  liability  existed  as  to  mortgagor). 
ga<'-or."  See  Nordvke"  v.  Gery,  112  See  Eddy  v.  London  Assur.  Corp. 
ind.  535;  13  N.  E."  Rep.  683,"where  143  N.  Y.  311,  320,  (5.56.  25  L.R.A. 
it  is  said,  per  Mitchell,  J.:  "That  080,  38  X.  E.  307  (agreement  to  sub- 
the  right  of  a  mortgagee  to  avail  rogate  existed!.  As  to  sul)n)galion, 
Jiimself   of   the   benefit   of   insurance  see  §  3559  hciein. 
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as  against  the  mortgagor.^^  But  if  the  mortgagor  insures  for  the 
benefit  of  the  mortgagee,  and  pays  the  premium,  or  if  the  mort- 
gagee effects  a  policy,  and  the  mortgagor,  by  the  payment  of  the 
premiums,  obtains  an  interest  in  the  insurance,  it  is  held  that  the. 
insurer  cannot  take,  as  against  the  mortgagor,  any  rights  by  sub- 
rogation.^^ 

§  1157.  Payment  of  premium  by  assignee  of  mortgage. — An  as- 
signee of  the  mortgagee  ma}"  pay  the  premium  and  claim  the  same- 
rights  as  to  premiums  paid  by  him  as  the  mortgagee  himself 
could  have  done.^*  Where  the  mortgagor  assigned  his  insurance 
on  the  property  to  the  mortgagee,  who  assigned  both  the  policy  and 
mortgage  to  another,  who  in  time  sold  the  premises,  the  purchaser 
agreeing  to  satisfy  the  mortgage,  but  the  policy  was  not  assigned  to 
him,  it  was  held  that  the  return  premium  paid  to  the  assignee  of  the 
mortgagee  was  for  the  use  of  the  mortgagor. ^^ 

§  1158.  Forfeiture  for  nonpayment  of  premium  by  mortgagor: 
defense  by  mortgagee. — If  the  mortgagor  effects  a  policy  payable 
to  the  mortgagee,  and  sends  it  to  the  latter  and  no  premium  has 
been  paid  thereon,  the  insurer  may  defend  on  such  ground  where 
the  policy  provides  that  it  shall  not  take  effect  until  payment  of  the 
premium  and  it  is  sent  to  the  mortgagor  with  a  request  for  such 
payment,  and  the  fact  that  the  mortgagee  has  no  notice  or  knowl- 
edge of  such  nonpayment  will  not  avail  him.^^ 

§  1159.  Amount  of  premium  for  which  mortgagor  is  chargeable 
may  be  limited. — The  amount  of  premium  for  which  the  mort- 
gagor is  chargeable  may  undoubtedly  be  limited  by  the  express 
covenants  of  the  mortgage  or  by  contract,  or  there  may  be  an  im- 
plied limitation  of  such  premiums;  as  in  case  there  is  a  stipulation 
as  to  the  amount  of  insurance,  then  the  mortgagee  will  be  entitled 
only  to  charge  the  mortgagor  for  premiums  paid  on  such  amount. ^''^ 


^2  See  Norwich  Union  Ins.   Co.  v.  Duer   (N.  Y.)    1.     See  Traders'  Ins. 

Boomer,  52  111.  442,  4  Am.  Rep.  618;  Co.  v.   Race,  142  111.  338,  29  N.   E. 

Honore  v.   Lamar  Fire   Ins.    Co.   51  846,  21  L.  J.  363;   Sprinj^field   Fire 

111.    409;    Carpenter   v.    Providence-  &  IMarine  Ins.  Co.  v.  Allen,  43  N.  Y. 

Washington  Fire  Ins.  Co.  v.  Kelley,  389,   3   Am.    Rep.    711.      See    §    765 

32  Md.  421,  3  Am.  Rep.  149;  Suffolk  herein;   but   examine  chapter  herein 

Fire    Ins.    Co.    v.    Boyden,    9    Allen  on  subrogation. 

(91  Mass.)  123;  ^tna  Fire  Ins.  Co.  i*  Montague   v.    Boston   &   Albany 

V.  Tyler,  16  Wend.   (N.  Y.)   385,  30  R.  Co.  124  Mass.  242. 

Am.  Dec.  90.     Contra  Kini;-  v.  State  ^^  Felton   v.   Brooks,   4   Cush.    (58 

.Mutual   Fire   Ins.    Co.    7    Cush.    (61  Mass.)  203. 

Mass.)    1,   54  Am.   Dec.   683;   Inter-  ^^  u^ion  j^]^^    Assoc,  v.  Rockford 

national  Trans.  Co.  v.  Boardman,  149  Ins.    Co.   83   Iowa,   647,   32   Am.    St. 

Mass.  158,  21  N.  E.  239.     Examine  Rep.  323,  14  L.R.A.  248,  49  N.  W. 

chapter  on  subrogation  herein.  1032. 

13  Kernochan  v.  New  York  Bowery  ^^  Conover  v,  Grover,  31  N.  J.  Eq, 

Fire  Ins.  Co.  17  N.  Y.  428,  441,  5  539. 
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§  1160.  Policy  taken  as  collateral:  right  of  mortgagee  to  charge 
premiums:  right  to  deposit  premium. — If  a  life  policy  of  the  mort- 
gagor is  taken  as  collateral  and  the  premiums  paid,  they  cannot  be 
charged  as  an  additional  burden  on  the  property  mortgaged,  it  not 
appearing  that  the  mortgage  contract  provided  for  such  payment  of 
premiums."  If  a  perpetual  policy  of  insurance  is  assigned  to  a 
mortgagee  as  collateral  security  for  the  mortgage  debt,  he  is  entitled 
to  the  deposit  premium  where  upon  a  sale  of  the  mortgaged  prem- 
ises upon  a  foreclosure  there  is  not  enough  realized  to  satisfy  said 

debt.  19 

§  1161.  Right  of  mortgagee  to  recover  premiums  paid  after  de- 
cree.—If  the  mortgagee  after  decree  and  during  the  time  allowed 
for  redemption  before  sale  pays  the  premiums  which  he  might 
otherwise  be  justly  entitled  to  receive  from  the  mortgagor,  and  the 
decree  does  not  provide  for  reimbursement,  he  cannot  recover  back 
the  same  from  the  mortgagor.^" 

§  1162.  Purchaser  of  mortgaged  premises:  previously  advanced 
premiums.— One  who  purchases  mortgaged  premises  is  not,  in  the 
absence  of  an  express  agreement,  liable  for  previously  advanced  in- 
surance premiums  of  the  mortgagee,  although  such  purchaser  as- 
sumes the  mortgage  debt.^ 

§  1163.  Payment  of  premium:  sending  by  mail. — There  is  no 
doubt  but  that  the  premium  may  be  paid  through  the  mail  if  it 
is  so  agreed,  or  if  a  course  of  dealing  between  the  parties  warrants 
such  a  mode.  As  a  rule  of  general  application  it  is  a  presumption 
of  fact- that  a  letter  properly  addressed  and  mailed,  postage  prepaid, 
is  duly  received  in  the  regular  course  of  mail.^  If  the  premium  is 
authorized  to  be  paid  through  the  mail,  it  is  paid  by  depositing  a 
prepaid  letter,  properlv  addressed,  in  the  postoffice,  containing  the 
remittance,  and  the  party  has  done  all  that  can  be  required  in  order 
that  it  should  reach  the  other  party  in  due  course  of  time.  And  the 
time  of  mailing  or  of  deposit  of  the  letter  in  the  mail  is  the  time  of 

iSLambertville    National    Bank    v.  Hervey,  130  Mass.  187;   Huntley  v. 

McCreadv  Bag  &  Paper  Co.   (1888)  Whittier,  IOd  Mass.  .m.  |   Am    hjp. 

_  N.  J.  Ch.  -,  15  Atl.  388.  536;   First  National   I  ank  of  Bcile- 

19  Rafsyndcr's  Appeal,  88  Pa.  St.  fonte  v.  McMani-le,  69  la.  bt.  ioo, 
AOQ           "                     .  and  other  cases. 

20  Northwestern  Mutual  Life  Ins.  Payment  throu-h  the  mail  may  be 
Co.  V.  Druen,  15  Wis.  419.  sanctioned    by    oustom    or    course    ot 

iSo  held  in  Garza  v.  Western  dealino:.  I"i"«i^  ^jt^  j.^ "  ^e;  ' '  oi : 
Mutual  Invest.  Co.  (1894)  -  Tex.  Kay.  6  Ga.  App.  285.  64  «•/- 11-^1 ' 
C\v    Ann    —    27  S    W    1090.  Hollowell  v.  Lite  Ins.  Co.  ot  \  a.  1-0 

^i^'iTeenleaf  on  Evulence  (14th  N.  Car.  398,  35  S.  E.  616,  29  Ins. 
ed.)    sec,  40,  n.   a.,   citing  Brings  v.    L.  J.  458. 
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payment.^  The  rule  Avas  applied  where  a  notice  was  sent  the  in- 
sured by  mail,  requesting  that  "all  checks  and  postoffice  orders"  be 
made  payable  to  the  company,  and  also  requesting  that  ''this  no- 
tice'' be  inclosed  'Svith  your  remittance,  and  it  will  be  stamped 
^paid'  and  returned  to  you,"  although  the  notice  stated  that  all  pre- 
miums were  due  and  payable  at  the  company's  office,  and  on  the 
same  page  below  the  notice  there  was  printed  matter  headed  "im- 
portant," stating  that  the  premium  was  "payable  at  Hartford, 
Conn.,"  the  company's  place  of  business,  but  this  note  also  stated, 
^'We  enclose  you  an  envelope  directed  to  the  company,  which  please 
use  in  sending  your  remittance."  ^ 

But  the  remittance  must  be  mailed  in  sufficient  time  to  arrive 
in  due  course  of  mail  at  its  destination  on  or  before  day  on  which 
the  premium  is  stipulated  to  be  paid  otherwise  the  insurer  may 
refuse  to  accept  it  as  payment,^  and  where  remittance  by  mail  is 
sanctioned  by  custom  or  recognition,  or  course  of  business  of  in- 
surer there  is  no  forfeiture  even  though  it  is  not  received  until  the 
premium  is  past  due  provided  it  has  been  mailed  in  proper  time.^ 
So  although  the  insurer  in  its  premium  notice  refuses  to  recognize 
payment  by  check  or  by  mail  and  requires  payment  at  the  home 
office,  still  where  insured  had  no  knowledge  thereof  and  payment 
by  check  by  mail  had  been  recognized  by  custom  as  good,  it 
constitutes  a  sufficient  payment  if  a  check  is  mailed  in  seasonable 
time  even  though  it  is  not  received.'  But  if  remittances  of  dues  by 
mail  is  not  authorized  expressly  or  impliedly  by  the  insurer  such 
remittance  must  be  received  to  operate  as  payment.^  And  although 
payment  by  check  is  recognized  by  custom  of  the  insurer  yet  if  it 
is  not  received  by  mail  until  after  a  loss  there  is  no  payment  w^here 
it  is  stipulated  for  nonliability  while  a  premium  note,  for  which 
the  check  is  sent  in  payment,  is  in  default.^  And  if  a  check  is 
mailed  after  payment  is  due  the  insurer  may  refuse  to  receive  it 

3  Kendrick  v.  Mutual  Benefit  Life  ^  Hollowell  v.  Life  Ins.  Co.  of  Va. 

Ins.  Co.  124  N.  Car.  315,  70  Am.  St.  126   N.   Car.   398,   35   S.   E.   616,  29 

Rep.  592,  32  S.  E.  728.  Ins.  L.  J.  458. 

"*  Primeau   v.   National   Life   Assn.  ''  Guilfoyle  v.  National  Life  Assoc. 

77  Hun    (N.  Y.)    418,  60  N:  Y.   St.  55   N.  Y.   Supp.   236,  36  App.   Div. 

Rep.  41,  28  N.  Y.   Supp.  794.     See  343.     See  §  1164  herein. 

144    N.     Y.     716,     39     N.     E.     858 ;  ^  Travelers'    Protective    Assoc,    of 

Shed   v.    Britt,    1   Pick.    (18   Mass.)  America  v.  Roth,  —  Tex.  Civ.  App. 

401,  11  Am.  Dec.  209;  and  see  also  — ,  108  S.  W.  1039. 

§  1144  herein.  ^  Continental  Ins.  Co.  of  N.  Y.  v. 

■'Illinois  Life  Ins.  Co.  v.  McKay,  Hargrave,  131   Ky.   837,  116  S.   W. 

6  Ga.  App.  285,  64  S.  E.  1131.  256. 
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except  upon  coiKlilions.^°  But  the  duty  of  an  insured  promptly 
to  pay  his  premiums  is,  however,  complied  with  in  case,  through 
miscarriage  of  the  mail,  a  customary  notice  of  the  maturity  of  a 
premium  does  not  reach  him,  if,  upon  subsequently  receiving  no- 
tice, he  promptly  pays  the  premium  due.^^  Again,  if  the  policy  or 
by-laws  provide  that  payment  must  be  made  at  a  specified  place, 
as  at  the  home  office  or  to  a  designated  agent,  the  question  whether 
a  deposit  of  a  properly  addressed  and  postage  prepaid  letter  in  the 
postoffice  on  the  day  the  premium  becomes  due  constitutes  pay- 
ment must  be  determined  by  the  fact  whether  there  has  been  an 
agreement,  express  or  implied,  that  such  acts  shall  constitute  pay- 
ment, or  whether  there  has  been  a  waiver  of  such  condition  in  the 
policy  or  by-laws,  or  whether  there  has  been  such  a  custom  or 
course  of  dealing  between  the  parties  as  to  induce  the  reasonable 
and  justifiable  belief  on  the  part  of  the  a^^sured  that  payment  in 
such  a  manner  and  at  such  a  time  is  suflicient.  And  it  is  held  that 
depositing  a  letter  properly  addressed  in  the  postoffice,  postage 
prepaid,  operates  as  a  payment  at  that  time  where  payment  of 
premiums  by  mail  is  authorized  by  the  insurer.^^  p^t  if  the  in- 
sured, contrary  to  instructions  to  deliver  the  premium  to  an  express 
company,  mails  a  letter  inclosing  the  money,  this  does  not  consti- 
tute payment.  ^^ 

§  1164.  Check  mailed  on  last  day  for  payment. — If  it  has  been 
the  custom  for  a  member  to  pay  by  check  mailed  on  the  last  da>- 
of  payment,  such  payment  is  good  though  the  member  has  before 
such  mailing  received  a  notice,  to  which  a  fine  print  coupon  is 
attached,  providing  that  remittances  must  be  received  at  tlie  home 
oflice  before  the  time  specified  for  payment  expires. i* 

§  1165.  Payment  of  premium:  delivery  to  express  company  .--If 
a  premium  is  delivered  to  an  express  company  in  accordance  with 
the  insurer's  instruction.?,  and  properly  addressed,  such  delivery 

lo^^lullins   V.    Hartford    Life    Ins.  13  Donald  v.   Piedmont   &   Arlnig- 

Co.  '26  Tex.  Civ.  App.  383,  03  S.  ^Y.  ton  Life  Ins.  Co.  4  S.  C.  321 

()(jc)  14  Van   Bokkelen  v.  Massachusetts 

"Kavanaueh  v.  Securitv  Trust  &  Benefit  Life  Assn.  90  Hun    (N.  Y.) 

Life  Ins.  Co.  117  Tenn.  33,  7  L.R.A.  330,  35  N.  Y.  Supi^.  Slio.     Compare 

(N.S.)    253    (annotated  on   neces^sity  Guilfoyle  v.  National  Life  Assoc    5d 

that  notice  of  maturity  of  premiums  N.  Y.  Supp.  236,  3b  App.  Div.^-i.i. 

or  assessments  sent  tlirouch  the  mail  and   other  cases  cousulrrrd   under   s 

be  received),  96  S.  ^Y.  4i)9.  1163  herein. 

12  Primeau  v.  National  Life  Assn.  On  check  or  draft  as  pavment  (.f 

77  Hun    (N.  Y.)   418,  60  N.  Y.   St.  insurance     premium,     see     note     m 

Rep.   41.   aff'd    70   N.    Y.    St.   Re)).  L.H.A.1915A  688. 
868;    :McCluskev    v.    National    Life 
Assn.  77  Hun  (N.  Y.)  556,  28  N.  Y. 
Suup.  931,  60  N.  Y.  St.  Rep.  280. 
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constitutes  payment/^  even  though  the  money  be  embezzled  by  the 
express  earrier.^^  An  insurance  company's  agent  wrote  to  the  in- 
sured when  he  sent  the  notice  when  it  would  be  due  that  he  might 
forward  the  premium  by  bank  check,  private  check,  ''or  you  can 
send  by  express."  There  were  three  express  carriers  between  the 
residence  of  the  insured  and  the  place  of  business  of  the  company. 
The  insured  sent  the  money  by  one  of  these  expressmen,  who 
embezzled  it,  and  it  was  held  that  this  was  a  sufhcient  payment  of 
the  premium.^' 

§  1166.  Payment  of  premium  by  dividends  or  profits." — The 
policy  in  a  mutual  company  may  stipulate  as  to  the  appropriation 
of  dividends,  and  such  stipulation  controls.^^  In  case,  however, 
the  by-law  of  such  company  provide  that  members  giving  premium 
notes  shall  be  entitled  to  dividends,  while  those  paying  cash  pre- 
miums shall  not,  such  by-law  is  harmless  in  effect,  as  it  only  in- 
creases the  assessments  on  such  notes,  although  it  is  probably  in- 
valid as  inconsistent  with  such  methods  of  insurance.^"  But  actual 
payment  of  the  premiums  due  may  be  a  prerequisite  or  condition 
precedent  to  earning  dividends  so  that  when  earned  it  may  be 
applied  to  such  payment*  or  other  indebtedness.  Said  payment 
does  not  by  mere  force  of  the  contract  work  automatically.^  And 
svhere  the  policy  in  a  mutual  company  provides  that  insured  shall 
participate  in  the  profits  and  that  premium  loans  are  a  just  in- 
debtedness against  the  policy  until  paid  or  canceled  by  profits  or 
otherwise  and  the  dividends  are  ascertained  and  declared  yearly 
and  those  due  together  with  payments  exceeded  the  interest,  the 
terms  of  the  policy  constitute  an  express  direction  that  the  profits 
or  dividends  shall  go  to  pay  the  premium  loans  and  equity  will 
compel  the  application  of  the  dividends  to  the  interest  to  prevent 
a  forfeiture.^  Unearned  premiums  cannot  be  said  to  be  profits,^ 
and  dividends  declared  from  profits  on  premiums  on  unexpired 
risks  are  subject  to  reclamation  by  the  corporation;*  and  though 
profits  are  credited  on  the  policies,  they  are  absolute  funds  of  the 

15  Whitley  v.  Piedmont  &  Arling-  ^  Empire  Life  Ins.  Co.  v.  Wier, 
ton  Life  Ins.  Co.  71  N.  C.  480.  135  Ga.  130,  68  S.  E.  1035. 

16  Currier  v.  Continental  Life  Ins.  ^  Union  Central  Life  Ins.  Co.  v. 
Co.  53  N.  H.  538.                                -  Caldwell,  68  Ark.  505,  58  S.  W.  355, 

17  Currier  v.  Continental  Life  Ins.  30  Ins.  L.  J.  41,  45,  46. 

Co.  53  N.  H.  539.  **  Hope    Mutual    Life    Ins.    Co.    v. 

18  See  §  1235  herein.  Perkins,  4  Rob.  (N.  Y.)  182. 

19  Hull  V.  Northwestern  Ins.  Co.  *  Lexington  rire,_  Life  &  Marine 
39  Wis.  397.  I»s.  Co.  v.  Page,  1/   B.  Mon.   (Ky.) 

20  Davis  v".  Oshkosh  Upholstery  Co.  412,  66  Am.  Dec.  165. 
82  Wis.  488,  52  N.  W.  771. 
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company  while  the  risk  continue?.'  And  where  accnmulatod 
profits  are  to  be  allowed  until  the  end  of  the  endowment  period  and 
only  in  case  premiums  were  paid  to  keep  the  policy  alive  the  in- 
sured, is  not  entitled  to  credit  of  profits  to  keep  the  policy  alive.^ 
Profits  earned,  but  not  declared  as  dividends  or  otherwise,  cannot 
be  treated  as  funds  in  the  hands  of  the  coni])any.  applicable  to  the 
payment  of  premiums.'  If  there  is  a  special  contract  that  the  pre- 
miums upon  certain  policies  in  a  mutual  insurance  company  shall 
be  paid  in  gold,  and  the  losses  be  paid  in  the  same  currency,  the 
company  on  declaring  its  dividends  should  allow  the  holders  of 
such  policies  a  certificate  for  their  share  of  the  profits  in  accordance 
with  a  gold  standard  as  compared  with  currency,  and  equity  has 
jurisdiction  to  compel  them  to  do  so.*  Premiums  may  be  paid  in 
whole  or  part  by  dividends  when  declared,  or  where  they  stand  to 
the  credit  of  a  member  of  a  mutual  company,^  especially  where 
the  dividends  are  more  than  sufficient  to  pay  the  accruing  premium 
when  it  falls  due.^°  and  a  charging  of  the  premiums  by  the  com- 
pany to  the  account  of  the  dividends  constitutes  payment  where 
mutual  accounts  are  kept."  In  case  a  participating  policy  provides 
for  an  '"equitable  share  of  the  divisible  surplus,"  it  will  not  be  con- 
sidered that  the  entire  profits  were  intended  to  be  divided  among 
the  policyholders,  but  such  a  share  only  as  the  managers  of  the 
company  may.  in  the  exercise  of  their  discretion  and  good  faith, 
declare  as  profits,  they  having  in  view  a  reasonable  and  necessary 
provision  for  the  safety  of  the  company. ^^  Dividends  and  other 
benefits  accrued  or  to  accrue  will  pass  by  a  valid  assignment  or 
transfer  of  the  policy.^  If  there  has  been  a  custom  to  an].lv  divi- 
dends in  payment  of  premiums,  they  should  be  so  applied.^*     So 

5  Commonwealth  v.  Mechanics' Mu-        ^^  gain    v.    .T:tiia    Life    Ins.    Co. 
tual  Fire  lus.  Co.  112  Mass.  192.  (Can.  11.  C.  of  J.  Q.  "  .  D.  1891)  11 

6  Cilek  V.  New  York  Life  Ins.  Co.    Can.  L.  T.  273. 

95  Neb.  274.  145  N.  W.  693.  ^3  j^ij^gon  v.  Johnson,  15  Jur.  /14; 

'  Mutual   Life   Ins.    Co.    v.    Girard  Roberts    v.    Edwards.   9    Jur.    N.    S. 

Life  Ins.  Co.  100  Pa.  St.  172.  1219. 

SLulinjr   V.    Atlantic    Mutual   Ins.  i*  Girard     Life     Ins.     Annuity     & 

Co.  45  Barb.  (N.  Y.)  510.  Trust  Co.  v.  Mutual  Life  Ins.  Co   9/ 

9  Girard  Life  Ins.  Annuity  &  Trust  Pa.   St.   15,  10   Ins.  L.  J.   25/.  2/2. 

Co.  V.  New  York   Mutual   Life  Ins.  The    court,    per    Paxson,    J.,    says: 

Co.  97  Pa.  St.  15,  lU  lus.  L.  .).  257;  "The  last  question  to  be  noticed  re- 

Chicaj?o  Life  Ins.  Co.  v.  Warner,  80  hites  to  the  exclusion  of  the  evidence 

jl]   410.  ottered    by   the   plaint ift"    to   show    a 

i°  Girard     Life     Ins.     Annuitv     &  custom    or   iisasre    amou'r   life    insur- 

Trust  Co.  V.  New  York  MutuafLife  ance    comiianies    in    Philadcl]»hia    to 

Ins.  Co.  97  Pa.  St.  15.  receive  overdue  premiums.    Tliat  such 

ii  Butler  v   American  Popular  Life  a   custom   may   be  shown    was   ruled 

Ins:  Co.  10  Jones  &  S.  (N.  Y.)  342.  in   Ilelme   v.   Philadelpliia   Life   Ins. 

See  cases  in  preceding  note.  Co.   61   Pa.   St.   107,   100   Am.   Dec. 
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also  where  it  is  necessary  to  save  a  forfeiture;  the  dividends  in 
such  case  must,  however,  equal  the  amount  due  for  the  premium. ^^ 
So  a  life  policy  cannot  be  forfeited  for  the  nonpayment  of  a  pre- 
mium or  assessment  when  the  company  has  in  its  possession,  divi- 
dends declared  under  the  policy  which  should  be  applied  to  such 
payment. ^^     And  no  forfeiture  can  be  declared  by  the  company 

621.  .  .  .  We  are  unable  to  see  nuity  &  Trust  Co.  v.  Mutual  Life 
any  sufficient  reason  why  the  ques-  Ins.  Co.  97  Pa.  St,  15,  and  says: 
tion  referred  to  in  the  fifteenth  as-  "The  decision  rests  on  solid  prin- 
signinent  should  have  been  excluded,  ciple,  for  policy  holders  in  a  mutual 
It  was  as  follows:  'Does  the  custom  insurance  company  are  members  of 
apply  to  policies  containing  a  clause  the  corporation,  and  are  entitled  to 
of  forfeiture  for  nonpayment  of  have  its  officers  and  agents  give  just 
premium  on  the  day  it  is  due?'  Of  and  reasonable  protection  to  their 
course  the  custom  sought  to  be  rights."  Id.  11.  In  Chicago  Life 
proved  must  be  applicable  to  con-  Ins.  Co.  v.  Warner,  80  111.  410,  it 
tracts,  such  as  the  one  in  suit.  But  is  held  that  a  custom  or  course  of 
applicable  in  what  respect?  Mani-  dealing  may  be  relied  on  to  prevent 
festly,  in  the  matter  of  forfeiture,  a  forfeiture,  and  that  a  dividend  in 
which  was  the  only  point  the  custom  the  absence  of  an  express  agreement 
had  reference  to.  The  question  was  to  the  contrary  will  be  treated  as  a 
carefully  framed  to  meet  this  view,  payment  of  the  premium, 
and  it  was  error  to  exclude  the  evi-  ^^  Bulger  v.  Washington  Life  Ins. 
dence."  And  see  note  to  this  case,  Co.  63  Ga.  328,  in  which  Chief  Jus- 
10  Ins.  L.  J.  273-75.  In  Manhattan  tice  Warner  said:  "Upon  the  de- 
Life  Ins.  Co.  V.  Hoelzle  (U.  S.  S.  C.  fendant  company's  demurrer  to  a  bill 
1877)  8  Ins.  L.  J.  226,  the  following  filed  by  complainant  against  it,  we 
charge  was  sustained :  "If  the  cus-  find  no  error  in  the  sustaining  of  the 
tom  of  the  company  was  to  apply  demurrer.  It  is  not  affirmatively 
dividend  scrip,  if  the  policy  holder  shown  by  tiie  complainant  that  the 
so  requested,  to  the  payment  of  the  dividends  due  by  the  defendant  would 
next  premium,  and  in  this  case  such  have  been  sufficient  to  keep  the  policy 
application  was  made  and  refused,  alive  to  the  date  of  the  insured's 
then  the  failure  to  pay  the  premium  death."  See  Wheeler  v.  Connecticut 
in  dispute  is  no  defense  to  the  right  Mutual  Life  Ins.  Co.  82  N.  Y.  543, 
of  recovery."  Other  charges  were  37  Am.  Rep.  594;  note  to  Girard  Life 
made,  and  the  court  was  divided  Ins.  Annuity  &  Trust  Co.  v.  New 
upon  the  ease.  No  opinion  was  York  Mutual  Life  Ins.  Co.  97  Pa. 
given,  however.  In  Franklin  Life  St.  15,  and  cases  in  last  note.  See 
Ins.  Co.  V.  Wallace,  93  Ind.  7,  the  Matlack  v.  Mutual  Life  Ins.  Co.  180 
note  stipulated  that  dividends  on  tlie  Pa.  360,  40  Wkly.  N.  C.  73,  36  Atl. 
policy  be  applied  to  the  payment  of  1082. 

the  note,  and  the  court,  per  Elliott,  ^^  Caywood     v.     Supreme     Lodge, 

J.,  held  that  it  was  the  duty  of  the  Knights  &  Ladies  of  Honor,  171  Ind. 

company    to    have    so    applied,    and  410,    23    L.R.A.IN.S.)     304     (anno- 

that    if   the   company   had    dividends  tated  on  wliet her  existence  of  indebt- 

on  the  policy  in  its  hands  sufficient  educss    from    insurer    to    insured    in 

to  pay  the  note,  and  if  it  had  long  an    amount    suificient    to    pay    pre- 

been  "its   custom   so    to    do,    it   must  mium    or    assessment    prevents    for- 

make    the    application.      The    court  feiture  of  policy  for  nonpayment  of 

cites  Girard  v.  Mutual  Life  Ins.  An-  in-emium),  131  Am.  St.  Rep.  253,  86 
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without  notice  of  the  amount  due  where  the  assured  is  entitled  to 
know  the  amount  due  over  and  above  dividends  in  which  he 
shares."  Thus,  where  A  insured  his  hfe  on  the  half-note  plan,  by 
which  he  was  entitled  to  have  certain  dividends  applied  in  reduction 
of  the  premiums,  which  latter  he  paid  yearly  on  receipt  of  a  note 
from  the  company  stating  the  balance  due,  though  not  till  several 
•days  after  the  day  fixed,  it  was  held  that  it  was  the  duty  of  the 
company  to  send  him  such  notice,  and  that  they  were  estop[)ed  from 
pleading  a  forfeiture  on  the  ground  of  nonpayment  ad  diem." 

§  1166a.  Payment  of  premium  on  new  policy  by  surrender 
value:  agent's  powers. — If  a  policy  is  upon  a  five-year  distributive 
plan  a  state  agent  or  general  manager  has  no  power  to  modify  the 
terms  of  the  contract  so  to  bind  insurer  by  his  agreement  to  allow 
a  surrender  value  prior  to  the  expiration  of  the  five  year  period  and 
apply  said  value  of  the  first  policy  to  the  payment  of  the  premium 
on  a  second  one  especially  where  the  first  policy  expressly  provides 
that  only  certain  agents  may  modify  its  terms,  and  the  insurer  was 
not  paid  for  carrying  the  risk  and  in  such  case  assured  was  not 
obligated  to  give  notice  of  its  disapproval  of  the  agreement. ^^ 

§  1167.  To  whom  premiums  may  be  paid. — The  premium  may  be 
paid  to  the  company  or  to  its  authorized  agent,  and  if  the  agent 
is  clothed  with  apparent  authority  to  receive  the  premium,  it  is 
sufficient,^"  although  a  distinction  is  made  between  the  authority 
of  an  agent  to  receive  the  first  and  subsequent  premiums.-^  And 
although  the  production  of  the  insurer's  receipt  properly  signed 
and  countersigned  is  required  where  payment  is  made  to  agents 
such  provision  is  waived  by  the  acceptance  of  the  money  for  the 
premium,^  If  one  is  intrusted  by  the  company  to  deliver  the  pol- 
icy, the  premium  may  be  paid  to  him,  and  it  is  payment  to  the 
company.^  So  payments  to  a  local  agent  are  suflicient  where  tlie 
company  has  received  them  without  objecti£)ns,*  or  where  such 

N.  E.  482;  Union  Central  Life  Ins.  Car.    339,    18    L.R.A.(N.S.)    12inn, 

Co.  V.  Caldwell,  68  Ark.  505,  58  S.  61  S.  E.  192,  37  Ins.  L.  J.  446,  448. 

W.  355,'  30  Ins.  L.  J.  41,  46.  ^  Bouton  v.  American  Mutual  Life 

1"^  Kome   Life   Ins.    Co.   v.   Pierce,  Ins.  Co.  25  Conn.  542. 

75  111.  426.  2  Matthews    v.    Metropolitan    Life 

isphcrnix    Mutual    Life    Ins.    Co.  Ins.  Co.  147  N.  Car.  339,  18  L.K.A. 

V.   Doster,  106  U.   S.  30,  27  L.  ed.  (N.S.)    1219    (annotated   on  accept- 

65,  1  Sup.  Ct.  18.  ance  of  premiums  as  waiver  of  ])ro- 

^3  Westerfield    v.    New   York    Life  vision  of  policv  as  to  form  of  reeeipt 

Ins.  Co.  129  Cal.  68,  61  Pac.  667,  29  therefor) ,  61  S.  W.  192,  38  Ins.  L. 

Ins.   L.   J.   813,   aTs:  58   Pao.   92.  J.  446,  448. 

20  Gosch  V.  State  Mutual  Fire  Ins.  ^  Gosch  v.  State  IVIutual  Fire  Ins. 

Co.  44  111.  App.  263,  24  Chi.  Leg.  Co.  44  111.  App.  263. 

News,    276.      See    also    IMatiliews    v.  *  ^^f^rov  v.  New  York  Life  Ins.  Co. 

Metropolitan   Life   Ins.    Co.   147   N.  2   Woods    (U.    S.    C.   C.)    663,   Fed. 
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agent  is  authorized  to  close  the  contract;^  but  the  mere  fact  that 
the  broker  employed  to  effect  the  insurance  is  willing  to  give  credit 
does  not  make  the  contract  binding.^  So  payment  may  be  made  to 
a  broker  authorized  to  deliver  the  policy  although  the  policy  pro- 
vides otherwise.''^  So  it  may  be  made  to  the  broker  who  negotiated 
the  policy,  he  having  accepted  and  retained  the  same,'  and  where 
the  agent  directs  such  broker  to  hold  the  premium  for  a  time  and- 
credit  the  company  with  the  amount,  charges  the  same  to  the 
broker,  and  transmits  it  to  the  company,  it  is  a  question  for  the 
jury  whether  payment  has  been  made.^  If,  however,  the  agent  is 
known  to  have  no  power  to  bind  the  companj'-,  payment  to  him 
does  not  bind  the  company.^"  These  questions  have,  however,  been 
fully  considered  in  preceding  chapters  in  this  work.^^  Premiums 
due  from  a  railroad  employee  to  whom  an  accident  policy  is  issued 
may  be  paid  by  leaving  the  dues  in  the  hands  of  the  paymaster  of 
the  railroad  where  the  policy  so  provides  and  it  is  so  agreed,  and 
in  such  case  it  is  not  obligatory  upon  the  assured  to  see  that  the 
paymaster  turns  the  money  over  to  the  eompanj^^^ 

§  1168.  Place  of  payment. — The  place  of  payment  of  the  pre- 
mium is  not  necessarily  dependent  upon  the  contract  itself,  because 
that  is  in  this  respect  subject  to  modification  by  many  circum- 
stances, especially  in  cases  amounting  to  waiver  and  estoppel. 

Where  the  policy  provided  for  payment  on  or  before  certain 
specified  days  at  the  office  of  the  company  in  the  city  of  New  York, 
or  to  agents  upon  production  of  receipts  signed  by  the  president  or 
secretary,  otherwise  the  contract  should  be  void,  it  was  held  that 
payment  must  be  made  at  the  times  stipulated  either  to  an  agent,  if 
one  appeared  and  presented  the  receipt,  otherwise  at  the  company's 
oifice,^^  and  a  foreign  company  is  not  obliged  to  keep  an  agent  in 
another  state  where  the  insured  resides  to  receive  premiums  al- 

Cas.  No.  9,795.     See  also  Matthews  ^  Pittsburgh  Boatyard  Co.  v.  West- 

V.  Metropolitan  Life  Ins.  Co.  147  N.  ern  Assoc.   Co.  118  Pa.   St.  415,  11 

Car.  330,  18   L.R.A.(N.S.)    1219,  61  All.  801. 

S.  W.  192,  38  Ins.  L.  J.  446,  448.  1°  More  v.  New  York  Bowery  Fire 

5  Critfhett  V.  American  Ins.  Co.  53  Ins.  Co.  130  N.  Y.  537,  42  N.  Y.  St, 

Iowa,  404,  36  Am.  Rep.  230.  Hop.  543,  29  N.  E.  757. 

^  Marland  v.  Royal  Ins.  Co.  71  Pa.  ^^  See  chapters  on  agency,  herein. 

St.  393.  12  Fidelity  &  Casualty  Co.  v.  John- 

"^  Greenwich     Ins.     Co.     v.     Union  son,    72    Miss.    333,    30    L.R.A.    206, 

Dredging  Co.  14  Daly  (N.  Y.)   237;  17  So.  2. 

Gosch  y.  State  Mutual  Fire  Ins.  Co.  ^^  Williams     v.     Washington     Life 

44  111.  App.  203,  24  Chi.  Leg.  News,  Ins.  Co.  31  Iowa,  541.     See  Matthews 

276.  V.    Metropolitan    Life    Ins.    Co.    147 

sWilbor    y.     Williamsburgh     City  N.  Car.  339,  18  L.R.A. (N.S.)   1219n, 

Fire  Ins.  Co.  1  N.  Y.  Supp.  312,  48  61  S.  E.  192,  38  Ins.  L.  J.  446. 
Hun,  618. 
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though  the  contract  was  there  madc.^*  So  although  the  contracts 
may  be  subject  to  the  law  of  the  place  where  made,  the  premium 
may  nevertheless  by  the  terms  of  the  policy  be  payable  at  the  home 
oftice.^^  But  where  the  legal  effect  of  the  policy  itself  was  that  pay- 
ment should  be  made  to  the  company  at  its  domicil,  the  indorse- 
ment on  the  margin  that  "all  receipts  for  premiums  made  at 
agencies  are  to  be  sig-ned  by  the  president  or  actuary"  is  not  an 
agreement  to  make  any  particular  agency  the  legal  place  of  pay- 
ment.^^  The  place  of  payment  may  also  be  determined  by  agree- 
ment between  the  assured  and  an  authorized  agent  where  the  policy 
fails  to  specify  the  place,^'  and  if  the  policy  provides  for  payment 
at  the  home  office,  it  is  held  that  the  death  of  the  local  agent  at  the 
place  where  the  assured  resides  does  not  excuse  compliance  with  the 
terms  of  the  policy.^^  In  another  case  where  the  insurer  was  a 
foreign  company,  no  place  of  payment  was  prescribed,  but  the  agent 
who  delivered  the  policy  said  he  would  call  regularly  and  receive 
the  premiums  when  due,  that  he  might  sometimes  be  away,  but  to 
wait  until  he  called.  He  had  called  twice  and  collected  premiums 
then  due.  The  premium  in  question  was  ready,  but  was  not  paid 
because  the  agency  had  been  revoked,  and  it  was  held  that  whether 
the  plaintiff  was  guilty  of  laches  was  for  the  jury  to  decide." 

§  1169.  Liability  for  premiums  after  forfeiture. — If  the  policy 
has  been  forfeited  by  reason  of  taking  out  other  insurance,  no  lia- 
bility arises  against  the  insured  for  premiums  accruing  after  such 
forfeiture.^"  But  the  company  has  the  right  to  recover  a  premium 
for  which  credit  has  been  given  even  though  the  policy  is  forfeited 
or  canceled.^ 

§  1170.  Revival  of  policy. — If  a  policy  is  forfeited  by  nonpay- 
ment of  the  premium  as  stipulated  thereon,  the  company  may  re- 
vive the  same  by  a  new  agreement,  or  it  may  by  its  acts  or 
declarations,  or  those  of  its  authorized  agent,  waive  the  forfeitures 

1*  Quinn  v.  Manhattan  Life  Ins.  Kenvon  v.  Knights  Templar  Masonic 
Co.  28  La.  Ann.  135.  Mutual   Aid   Assoc.   122   N.   Y.   24/, 

15  Thriving  v.  Great  Western  Ins.    260,  25  N.  E.  299. 

Co.  Ill  Mass.  93.  ^''  Blackerby    v.    Continental    Ins. 

16  New  York  Life  Ins.  Co.  v.  Davis,  Co.  7  Ky.  L.'  Rep.  65;{,  83  Ky.  574. 
95  U.  S.  425,  24  L.  ed.  453.  Cited  i^  Bulger  v.  Washington  Life  Ins. 
in  New  York  Life  Ins.  Co.  v.  Eggles-  Co.  63  Ga.  328. 

ton,    96    U.    S.    572,    578,    24   L.    ed.  ^^  O'Roilly   v.    Guardian    Life   Ins. 

843;    Whitcomb    v.    Phtrnix    Mutual  Co.  60  N.  Y.  169,  19  Am.  Rep.  lol. 

Life    Ins.    Co.    Fed.    Cas.    No.    17,-  3  N.  Y.  S.  C.  487,  1  Hun   (N.  Y.) 

530;      Kenvon      v.      National      Life  460. 

Assoc.  57  N.  Y.  Supp.  60,  30  App.  20  ;^[^^t^,al  Assurance  Soc.  v.  Holt, 

Div.    276,    286;    Van    Bokkelen    v.  29  Gratt.  (Va.)  612. 

Massachusetts   Benefit    Assoc.   35   N.  ^  Schoep  v.  Cedar  Rapids  Ins.  Co. 

Y.    Supp.    865,    90    Hun,    330,    334;  124  111.  354,  73  N.  E.  825. 
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or  be  estopped  to  claim  the  same ;  ^  or  a  statutory  obligation  may 
rest  upon  the  company  to  revive  the  policy  upon  payment  of  the 
full  amount  of  the  premium  at  any  time  before  cancelation,  in 
which  case  the  company  may,  at  its  option,  let  the  policy  remain 
uncanceled  and  accept  the  premiums  when  paid.^    But  a  life  pol- 
icy, forfeited  for  nonpayment  of  a  premium  at  maturity,  can  only 
be  revived,  as  far  as  the  insured  is  concerned,  by  the  actual  pay- 
ment and  acceptance  of  such  premium,  or  by  a  contract  based  upon 
a  sufficient  consideration.*     If,  however,  a  policy  has  lapsed  for 
nonpayment  of  premiums  insured  is  entitled  to  a  revival  of  his 
insurance  where  he  complies  with  the  conditions  prescribed  there- 
for.^    So  where  a  life  insurance  policy  provides  that  in  case  of 
lapse  for  nonpayment  of  premium,  it  may  be  revived  at  any  time 
within  two  years  upon  written  appHcation,  and  payment  of  arrears 
of  premium,  provided  evidence  of  the  insurability  of  the  insured, 
satisfactory  to  the  insurer,  is  furnished,  an  insured  applying  for 
revival  does  not  stand  in  the  same  position  as  a  new  applicant,  but 
has  a  contract  right  to  revival  upon  the  specified  conditions,  and 
when  these  conditions  have  been  complied  with,   the  insurer  is 
bound  to  act  with  reasonable  promptness  and  fairness  in  passing 
upon  the  application  and  notify  the  insured  of  the  result.     The 
insurer  has  no  right  to  arbitrary  refusal  in  such  case,  nor  to  act 
upon  any  information  secretly  obtained  without  opportunity  for 
the  insured  to  meet  it,  and  if  the  insurer  acts  arbitrarily  and  un- 
reasonably upon  secret  information,  he  is  Hable  on  the  policy.^    In 
case  of  a  reinstatement  upon  condition  that  the  assured  is  in  good 
health,  the  policy  and  the  representations  upon  which  it  is  based 
and  the  renewal  are  to  be  considered  together."^    If  a  pohcy  is  sus- 
pended for  nonpayment  of  an  instalment  on  the  premium  note, 
it  is  held  that  a  judgment  for  the  premium  will  revive  the  policy, 
for  payment  of  the  note,  whether  voluntary  or  enforced,  will  have 
that  effect.8     ^^^  sending  of  the  renewal  receipts  by  the  insurer, 
upon  receiving  a  bank  draft  to  its  order  for  the  premium,  which 
was  sent  according  to  its  directions  after  inquiry  as  to  remittance 

2  Robertson    v.    Metropolitan    Life  ^  Rome  Industrial  Ins.  Co.  v.  Eid- 
Ins.    Co.    88    N.    Y.    541;    Diehl    v.  son,  142  Ga.  253,  82  S.  E.  641. 
Adams   Coimtv  Mutual   Ins.   Co.   58  ^  Leonard   v.    Prudential    Ins.    Co. 
Pa.  St.  443,  98  Am.  Dec.  302.     See  128  Wis.  348,  116  Am.  St.  Rep.  50, 
§§  1345  at  seq.  herein,  on  "premiums,  107  N.  W.  646. 

excuse's,  waiver  and  estoi)i)el."  'Day  v.  Mutual  Benefit  Life  Ins. 

3  Morrow  v.   Des  Moines  Ins.   Co.    Co.  1  MacArtli.   (D.  C.)  41,  598. 

84  Iowa,  256,  51  N.  W.  3.  ^  American  Ins.   Co.  v.  Klink.  65 

*Lnutz   V.   Vermont  Life   Ins.   Co.    Wis.  78. 
139   Pa.  St.  546,  10  L.R.A.  577,  23 
Am.  St.  Rep.  202,  21  Atl.  80. 
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by  the  insured,  constitutes  a  renewal  of  the  insurance  for  another 
period,  which  cannot  be  repudiated  by  the  insurer  upon  the  dis- 
honor of  the  draft  because  of  faiUire  of  the  drawer  after  the  draft 
had  been  received  by  it.^  But  the  poUcy  is  not  revived  by  the  re- 
ceipt without  knowledge  of  the  maker's  insolvency,  of  interest  on 
the  premium  note."  If  revival  is  upon  the  evidence  that  the 
assured  is  in  good  health,  and  the  certificate  of  health  upon  which 
the  revival  is  based  was  given  when  the  assured  was  in  her  last 
sickness,  and  stated  that  she  was  equally  as  well  and  in  as  good  in- 
surable condition  as  when  examined  for  insurance,  and  had  not 
been  sick  since  that  time,  and  the  assured  died  a  few  days  there- 
after, it  was  held  that  the  failure  after  said  death  to  return  pre- 
miums which  were  accepted  in  good  faith  at  the  time  of  the  rein- 
statement and  without  actual  knowledge  of  the  facts  was  not  a 
ratification  of  the  contract  of  renewal,  and  that  the  company  might 
defend  on  the  ground  of  the  inability  of  the  policy." 

§  1171.  Recovery  of  premiums  by  unauthorized  company. — It  is 
held  in  Washington  that  the  fact  that  insurers  are  not  authorized 
to  do  business  in  tl^t  state  does  not  prevent  the  recovery  of  pre- 
miums where  a  broker  obtains  for  a  pei^son  in  that  state  insurance 
in  a  foreign  state.^^ 

9Mc:\rahon  v.  United   States  Life  Thomp.   &   C.    (X.   T.)    108,   3  Hun 

Ins.  Co.  128  Fed.  3SS,  63  C.  C.  A.  (N.  Y.)  724. 
130,  68  L.R.A.  87.  ^^  ^Vard  v.   Tucker,  7  Wash.   399, 

lORevnolds    v.    Mutual    Fire    Ins.  35  Pac.  1086.     See  c.  XLI.  (^§  1202 

Co.  34  Md.  280.  6  Am.  Rep.  337.  et  seq.)  herein,  on  premium  notes. 

^^  Harris  v.  Equitable  Ins.  Soc.  6 
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